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Annex
DECI SI ON OF THE COMW TTEE AGAI NST TORTURE UNDER ARTI CLE 22 OF THE
CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN OR DEGRADI NG
TREATMENT OR PUNI SHVENT - TWENTY- FI RST SESSI ON

concer ni ng

Comuni cation No. 66/1997

Subnmitted by: P.S.S. (nane withhel d)
[represented by counsel]

Al l eged victim The aut hor

State party: Canada

Date of communi cation: 5 May 1997

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treat nent
or Puni shnent,

Meeting on 13 Novenber 1998,
Adopts the follow ng:

Deci sion on adnissibility

1. The author of the comrunication is P.S.S., an Indian citizen currently
residing in Canada where he is seeking asylum He clains that his forced
return to India would constitute a violation by Canada of article 3 of the
Convention against Torture. He is represented by counsel

Facts as presented by the author

2.1 P.S.S. was born in 1963 in Chandigarh, India. 1In 1982, he becane a
menber of the Al India Sikh Students Federation (AISSF). On an unspecified
date, P.S.S. and other men of that group were pointed out to hijack an
aircraft, divert it to another country and hold a press conference in order to
hi ghli ght the situation of the Sikh population in Punjab, India. The

hi jacki ng was planned in reaction to an assault by the Indian Gover nnment

l aunched in June 1984 upon Darbar Sahi b, also known as the Colden Tenple in
Anmritsar, Punjab. On 5 July 1984, P.S.S. and the other nen hijacked an

Air India aircraft in Srinigar which carried about 250 passengers and diverted
it to Lahore in Pakistan, where they held a press conference. Thereafter the
hij ackers rel eased all the persons on board the aircraft and surrendered
themsel ves to the Pakistani authorities. According to the author, with the
exception of two minor injuries, no one was harned or seriously injured in the
course of the hijacking.

2.2 In January 1986 the author was convicted of hijacking and sentenced to
death by a Pakistani court. |In 1989, the death sentence was commuted to life
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i mprisonment. On 21 March 1994 the author was rel eased from prison on nedica
grounds. He remained in Pakistan until 21 January 1995, when he was granted
full parole. He and the other hijackers were given three nonths to | eave the
country.

2.3 In January 1995 the author applied to the Canadi an i nm gration
authorities for entry into the country but his application was rejected.

Later on he travelled to Canada with a fal se Af ghan passport and under the
false name of B.S. In a formwhich he was required to fill in when entering
the country he deni ed having been convicted of a crine. |In Septenber 1995 he
was arrested by the Canadian Imm gration Service and placed in custody. On
27 Cctober 1995, a conditional deportation order was issued by the Inmgration
and Refugee Board. He was also given notice under section 46.01 (e) of the

I mmigration Act that the Mnister of Citizenship and Inmmgration intended to
certify the author as being a danger to the public in Canada. Such
certification would render the author ineligible to make a refugee claimin
Canada

2.4 The author was certified as a danger to the public in June 1996. He
then chal l enged the certification by judicial review on the basis of

procedural unfairness. The Federal Court rescinded the certification on those
grounds. In October 1996 a new certification process started as a result of
which the Mnister certified, by decision of 30 April 1997, that the author
was a danger and an order was issued to renove himfrom Canada on 5 May 1997.

The conpl ai nt

3.1 The aut hor argues that he would be in serious danger of being subjected
to torture if he was deported to India. He submts that those persons who are
known to have acted for Sikh nationalists are persecuted by the authorities in
Punj ab and that although violence in Punjab is said to be reduced, nenbers of
the AISSF and their famlies continue to be harassed in Punjab. He asserts
that two of the hijackers who were rel eased fromcustody and attenpted to
return to India were killed by the Indian Border Security Forces after they
crossed the border. On 27 June 1996, K S.S., a nmenber of the Al SSF who was

i nvolved in a second hijacking in August 1994 was found dead in a canal in

Raj astan. Presumably K S.S. either was extrajudicially executed or died as a
result of torture by the Punjab police.

3.2 He states that because of his involvenment in the hijacking the author’s
fam |y has been persecuted by the Punjab police. They were arrested after the
hi j acki ng took place and his mother has repeatedly been harassed by the Punjab
pol i ce who questi oned her about other Sikh nationalists and threatened her

with detention and di sappearance. |In Cctober 1988 she flew to Canada where
she was granted refugee status in 1992. The author also subnmits that his
brother, T.S.S., was held in illegal detention and subjected to gross

ill-treatnment by the Punjab police between 26 March and 2 May 1988. During
that time he was questioned about his brother and the latter’s friends. He
was rel eased without charge and granted political asylumin Canada in 1992.

3.3 The author further argues that there are grounds for assuming that he is
wanted in India. He reports that the nanes of those persons who have cone to
the attention of the authorities are contained in a list which circul ates
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among the police forces in India. Persons who appear on that list are

routinely taken into custody and are targets for illegal detention, torture
and extortion if they are believed to have worked for armed Sikh nationalists.
Not wi t hst andi ng the fact that he al nost served 10 years in jail, the author

believes that his name will appear on such a list. The author also notes that
apparently Indian authorities nonitor the return to India of those persons who
failed to obtain political asylumin other countries.

3.4 The aut hor argues that he could not escape the danger of being subjected
to torture by fleeing to other parts of India. Reportedly the Punjab police
has made several forays into other Indian States in order to pursue their
targets. It is further stated that neither in Pakistan would he be safe.

3.5 The author clainms that both the certification of his being a danger to
the public and the decision on his renoval from Canada constitute a violation
of article 3, paragraph 1 of the Convention against Torture and O her Cruel

I nhuman or Degradi ng Treatnment or Punishnent. The certification renders him
ineligible to make an application to the panel of the Convention Refugee

Det erm nati on Division of the Imm gration Review Board for refugee status
under the United Nations Convention on Refugees of 1951 and as a result
exposes himto the risk of renoval from Canada. He further submits that there
are no reasons which would justify the certification since he is no |onger a
menber of the AISSF and, apart fromthe 1994 hijacking, he did not commt any
other crime or crimnal offence. As to the decision to renmove him from
Canada, the author draws attention to the fact that India has not ratified the
Convention agai nst Torture and, therefore, he would not have any possibility
to apply to the Conmittee fromindia. He notes that the other convicted

hi j ackers have been granted tenporary residence in Switzerland, one was
granted asylumin Germany in April 1997 and anot her one who went to Canada was
not held in detention and certified as a danger to the public.

State party's observations on adm ssibility

4.1 On 5 May 1997 the Conmittee, acting through its Special Rapporteur for
new comuni cations, transmtted the conmunication to the State party for
comments and requested the State party not to expel or deport the author to
India while his comuni cati on was under consideration by the Committee.

4.2 In its response of 15 October 1997 the State party contested the

adm ssibility of the cormunication. It states that the author entered Canada
illegally. He misrepresented hinself at the port of entry produci ng an Af ghan
passport and clained refugee status. In his refugee claimform conpleted

with his counsel, as well as in an interview with an I nm grati on Exam ning
O ficer on 3 February 1995 he maintained his false identity and indicated
having no crimnal convictions. Nor did he indicate his nenbership in any
terrorist organization.

4.3 The author was arrested by imm gration authorities on 13 Septenber 1995,
when his true identity becane known. On 25 COctober 1995 an imm gration

of ficer, pursuant to section 27 of the Imm gration Act prepared a report

al l eging that the author was inadm ssible in Canada as a person who there are
reasonabl e grounds to believe had been convicted outsi de Canada of an offence
that, if commtted in Canada woul d be punishable by a maxi num term of
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i mprisonment of 10 years or nore. After a hearing, where his |awer and an
interpreter were present, an adjudi cator concluded that the report was well
founded and issued a conditional deportation order

4.4 H s detention, which has been reviewed on a regul ar basis, was

mai nt ai ned pursuant to the Immgration Act, according to which a person can be
detained if he/she is |likely to pose a danger to the public or if he/she is
not likely to appear when required by the immgration authorities.

4.5 On 21 June 1996 the M nister of Imrigration signed the opinion that the
aut hor was a “danger to the public”. The parties agreed to review that
decision. Accordingly, he was invited to make any subm ssi ons whi ch woul d
denonstrate that he was not a danger to the public, the element of risk of
return to India or that there were conpelling humanitarian and conpassi onate
consi derati ons which would warrant his remaining in Canada. His |awer sent
an extensive package of material and asserted that the author is not a danger
to the public and that there are conpelling reasons why he should be all owed
to remain in Canada

4.6 On 16 April 1997 the Mnister of Inmmgration issued an opinion, based on
the circunmstances and severity of the crine for which the author was
convicted, that he constitutes a “danger to the public” in Canada. As a
result, the author is not eligible to have his refugee claimdeterm ned. The
deci sion was made wi th due consideration for the possible risk the author

m ght face if returned to India, a risk which was considered to be m ni mal

4.7 The author, throughout his dealings with the Canadi an authorities, has
never showed any contrition for his past action, nor any renorse for the harm
he has caused to the victins of his hijacking. He still refuses to

acknow edge that he used violence and considers that he was not the aggressor

4.8 The author filed several applications for |leave to introduce a judicia
revi ew agai nst the decisions rendered in his case. Two substantive
applications remain pending. First, an application dated 30 April 1997 to
review the Mnister’'s decision of 16 April 1997 in which the Mnister
determined that the applicant is a danger to the public. Secondly, an
application dated 30 April 1997 to review the Inmgration’s decision to renove
the author to India, in which the author raised argunents under the Canadi an
Charter of Rights and Freedons. Joint to this application the author asked
the Court to order a stay of his renoval pending the consideration of the
application. This stay was granted on 5 May 1997.

4.9 If the author were to succeed in his applications for |eave to apply for
judicial review the decision of the Federal Court Trial Division could be
further appealed to the Federal Court of Appeal, if the judge of the Tria
Division were to certify that the case raises a serious question of general

i nportance. A decision of the Federal Court of Appeal can be appealed, with

| eave, to the Suprene Court of Canada. The author has expressed no doubts
about the effectiveness and availability of those remedies. Accordingly, this
comuni cation should be dismssed for failure to exhaust domestic renedies.

4.10 The State party al so argues that the communi cati on should be decl ared
i nadm ssi bl e because the author did not establish prim facie substantia
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grounds to believe that his renpval to India will have the foreseeabl e
consequence of exposing himto a real and personal risk of being subjected to
torture, as stated in previous jurisprudence of the Committee. A nere
possibility of torture is not in itself sufficient to give rise to a breach of
article 3. Wile Indian authorities advised the immgration officials of the
author’s presence in Canada there is no indication that they are particularly
interested in his return or that they are presently looking for him The

I ndi an authorities could have requested the author’s extradition, as an
extradition treaty exists between Canada and India. Their decision not to
have recourse to that possibility indicates that the author is not of
particular interest for them Furthernore, the document of the Indian
authorities - Central Bureau of Investigation, India Interpol New Del hi -

i ndicates that they are not |ooking for him

4.11 The author’s past membership to the Al SSF cannot put himat risk today
since that organization, in recent years, denounced the use of violence and
committed itself to pursuing a peaceful political agenda. Considering that
menbers of the AISSF, including a convicted hijacker, are seeking election in
public office, it is unlikely that the author would be subjected to
persecution for his past menmbership in that organi zation

4.12 The State party cites the United States Country Reports on Human Ri ghts
Practices for 1995 and 1996. These reports indicate that India has many of
the safeguards to prevent against human rights abuses and recogni zes that

al t hough significant human rights abuses do take place their severity and
amount has dimnished in recent years. Overall terrorist activity in the
Punjab is now much reduced as are the nunber of disappearances and fata
encounters between Sikh militants and police/security forces.

4.13 According to the State party, the record before the Conmttee confirnmns
that the article 3 standard was duly and properly considered i n Canadi an
donestic procedures. The Conmittee should not substitute its own findings on
whet her there were substantial grounds for believing that the comuni cant
woul d be in personal danger of being subjected to torture upon return, since
t he nati onal proceedi ngs disclose no nmanifest error or unreasonabl eness and
were not tainted by abuse of process, bad faith, manifest bias or serious
irregularities. It is for the national courts of the States parties to the
Convention to evaluate the facts and evidence in a particular case. The
Committee should not become a “fourth instance” conpetent to re-eval uate
findings of fact or to review the application of domestic |egislation
particul arly when the sanme issue is pending before a donestic Court.

Counsel’s comments

5.1 In his comments to the State party’ s subm ssion counsel argues that the
aut hor sought a hearing in the Federal Court to obtain a stay of the
deportation until the legality of the deportation order and its execution
could be challenged. At the sanme tinme the author was advised that his renoval
woul d take place on 5 May 1997. The Federal Court only provided a hearing
date for the day he was to be renoved. Under these circunstances and given
the fact that it would not be possible for the author to file any appeal s and
to have the matter brought before a judge within the necessary tinmefranes, the
aut hor sought interimneasures fromthe Commttee. At the time the Conmittee
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assumed jurisdiction there was no assurance that an effective renedy was
avail abl e. Having assumed jurisdiction the Committee ought to continue its
review of the matter, despite the fact that the author was granted stay.

5.2 The aut hor sought judicial review of the finding that he was a danger

to the public but the Federal Court disnm ssed the application for |eave

on 19 January 1998. The refugee claimis barred from proceedi ng once the

M nister certifies that the author is a danger to the public. There is

absol utely no appeal fromthe decision of the Court denying | eave. Thus, the
author will not be able to have his refugee claimdeterm ned and hence there
is not nor will there ever be a refugee determ nation for him As a result,
no risk assessment will be made since this is only conducted in the context of
the refugee determ nati on process.

5.3 At the same time the Federal Court - Trial Division, by decision

dated 29 June 1998 quashed the decision of the immgration officer to execute
t he renoval order. However, the Court did not conclude that a risk assessnent
had to be done. It stated that renoval officers do not have jurisdiction to
conduct risk assessnments and maeke risk determi nations in the course of making
destinati on decisions. However, under section 48 of the Immigration Act
renoval officers have a discretion to delay the execution of a deportation
order. In the Court’s opinion the renoval officer’s failure to consider

whet her or not to exercise his or her discretion under section 48 of the

I mmi gration Act, pending the conducting of an appropriate risk assessnent and
t he maki ng of an appropriate risk determi nation constituted a revi ewable
error. An appeal against that decision was filed by the Mnister before the
Federal Court of Appeal. No hearing date has been set yet. |[If the Mnister
is not successful in the appeal the matter is nerely referred back to the
expul sions officer for his determnation as to whether or not the author’s
removal shoul d be deferred pending a risk assessment. However, since the

aut hor has already been certified as a danger to the public there is no
statutory requirenment for a risk assessnent. Therefore, this renedy cannot be
considered as effective. It would then be open to the author to make an
application on humanitarian and conpassi onate grounds. Such an application is
a request for the exercise of special discretion before an imrgration officer
who can neverthel ess consider risk.

5.4 Al t hough the author was held in detention for a period of over two years
he was ordered rel eased by an imm gration adjudicator in July 1998. Since
then he has conplied with all conditions for his release, has not comitted
any crimnal offence and has not posed a danger to the public in any way.

5.5 Wth respect to the substantial grounds counsel argues that

section 46.01 (e) (i) of the Immgration Act allows the Mnister to certify a
person as a “danger to the public in Canada”. However, it does not require
that the Mnister assess risk. Although it is true that the author did nake
submi ssions with respect to risk there is no indication in any of the materia
that the author saw fromthe Mnister that risk was in fact assessed. The

aut hor has not seen any docunentation which would support the bare assertion
by the Mnister that there was a “mnimal risk”. |If this is in fact the case
it isclearly a matter that was not relevant to the certification process. In
that context counsel submts that it is extrenely inportant that the Commttee
make a determ nation as to whether or not the certification process engaged
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prior to the decision to execute the renoval order conforns with the
requi renments of international law, in ensuring that persons not be sent back
to situations where there are substantial risks of torture.

5.6 The author has asserted that he al ways was renorseful for any harmthat
was caused during the hijacking and denies that he hinmself used any viol ence
in the attack. He submits that he voluntarily surrendered and that none of
the passengers were subjected to any harm other than mnor injuries from which
they quickly recovered.

5.7 Counsel insists that there is a substantial risk that the author would
be exposed to torture based upon the depl orable human rights record of the

I ndi an Governnent, his high profile as someone who is known to have been

i nvolved in an organi zati on which has been strongly supportive of an

i ndependent Sikh State, the fact that he engaged in the hijacking as a neans
of protest and the fact that other high profile persons |ike the author have
been detained and extrajudicially killed by the Indian authorities. The nere
fact that the Central Bureau of Investigation affirns that they are not

| ooki ng for himdoes not provide any assurance to the author that he would be
safe upon return. Many innocent persons have been arrested and killed
extrajudicially based upon suspicion of past connection to the mlitant
novenent .

5.8 Finally, it is not possible for the Governnent of India to request the
extradition of the author, given that he was tried and convicted of the

of fence in Paki stan and that under the Indian Constitution he cannot be tried
twice for the sane offence

| ssues and proceedi ngs before the Comrittee

6.1 Bef ore considering any claimin a communication, the Committee agai nst
Torture nust decide whether or not it is adnissible under article 22 of the
Conventi on.

6.2 Article 22, paragraph 5 (b), of the Convention precludes the Conmittee
from consi dering any comunication, unless it has been ascertained that al
avai | abl e donestic remedi es have been exhausted. |In the instant case the
Committee notes that the author was granted tenporary stay and that the
Federal Court - Trial Division quashed the decision of the immgration officer
to execute the renoval order. The Committee al so notes that an appeal filed
by the Mnister of Immgration against that decision is still pending before
the Federal Court of Appeal. |If not successful the matter would be referred
back to the expul sions officer and the possibility of an application on
humani t ari an and conpassi onate grounds woul d be open to the author. There is
nothing to indicate that the procedures still pending cannot bring effective
relief to the author. The Commttee is therefore of the opinion that the
comuni cation is at present inadm ssible for failure to exhaust donestic
renedies. In the circunstances the Committee does not consider

it necessary to deal with other issues raised by the State party and the
author. That will be done, if required, at a |ater stage.
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7. The Committee therefore decides:

(a) That the communication is inadm ssible;

(b) That this decision may be reviewed under rule 109 of the
Committee's rules of procedure upon receipt of a request by or on behal f of
the author containing information to the effect that the reasons for
inadm ssibility no | onger apply;

(c) That this decision shall be comunicated to the State party, the
aut hor and his representati ve.

[Done in English, French, Russian and Spanish, the English text being the
original version.]



