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Annex |

[English only]

Individual opinion of Committee member Olivier de
Frouville (concurring)

1. I fully agree with the solutions reached by the Committee in these findings, both on
admissibility and in substance. | am writing this opinion to clarify some legal issues that have
not been addressed in detail by the Committee.

2. In the present case, the Committee was confronted not only with particularly complex
facts but also with particularly difficult problems of interpretation of the International
Convention for the Protection of All Persons from Enforced Disappearance. It is for this
reason that the Committee decided to convene both parties for a hearing, thus implementing
rule 78 of its rules of procedure for the first time.

3. Alexis Mar i Ram ez was abducted by armed men who were clearly not State agents.
Moreover, the authors of the communication do not argue otherwise at any time. In the first
few days after the abduction, negotiations were initiated between the family and the
kidnappers. The fate of Mr. Mar i Ram Tez was therefore not completely unknown, and a
ransom demand seemed to be the price of his release. But from the moment the negotiations
were interrupted, Mr. Mar i Ram Tez’s family remained without news. The case therefore
appears at first glance to be a kidnapping with a tragic outcome. Do such facts fall within the
scope of the Convention? This is the difficult issue with which the Committee had to grapple.
The answer is far from obvious, partly because of the criteria delimiting the scope of the
Convention, but also because of the complexity of the circumstances specific to the case,
which the Committee was able to grasp properly only through the concept of “acquiescence”
contained in the Convention.

Delimitation of the scope of the Convention

4, States Parties assume obligations regarding two types of facts, which are described in
articles 2 and 3 of the Convention, respectively, and which define its scope of application.
Acrticle 2 defines “enforced disappearance” as such. This is the purpose of the Convention,
its raison d’&re. This definition includes a direct or indirect connection to the State, insofar
as the various elements listed in the article are to be carried out “by agents of the State or by
persons or groups of persons acting with the authorization, support or acquiescence of the
State”. But the authors of the Convention also provided that States Parties must assume
certain more limited obligations under article 3 in relation to “acts defined in article 2
committed by persons or groups of persons acting without the authorization, support or
acquiescence of the State”.

5. This means that disappearances committed by private individuals or non-State actors
may fall within the “scope” of the Convention, provided that they themselves fall within the
provisions of either article 2 or article 3. In other words, provided that the “criteria” set out
in article 2 or article 3 are met, States have obligations under the Convention not only when
a disappearance is perpetrated by State agents, but also when a disappearance is committed
by private persons or non-State actors. These “criteria” remain to be determined, and this is
where the question becomes complicated because the Convention is neither clear nor
exhaustive on this point.

6. With the aim of clarifying certain fundamental points of interpretation, the Committee
adopted, in March 2023, its statement on non-State actors in the context of the International
Convention for the Protection of All Persons from Enforced Disappearance.! It is therefore
normal that in the context of this case, the Committee refers to it extensively. In that statement,
the Committee clarified the concepts of “authorization”, “support” and “acquiescence”,

GE.25-06924
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which are not defined anywhere in the Convention. It also adopted, in my view, a strict
interpretation of article 3 and the concept of “acts” contained therein, namely that this article
applies only to disappearances that could be described as “acts tantamount to enforced
disappearance”, which therefore exclude other forms of worrying disappearances, including
those that are involuntary on the part of the disappeared person, such as kidnappings or
abductions. Such a strict interpretation stems both from the wording of article 3 — which
explicitly refers to all the elements included in article 2, apart from the link with the State —
but also from the object and purpose of the Convention, which was not adopted by States to
prevent or punish any form of “disappearance” as a consequence of ordinary crimes, and
even less so to protect persons from going missing in other circumstances unrelated to a
criminal act.

7. On this basis, the Committee was led to determine whether or not the disappearance
of Mr. Mar i Ram Fez fell within the scope of the Convention. At the admissibility stage, the
Committee only questions the compatibility of the authors’ claims. The latter clearly
articulated their grievances with regard to specific provisions of the Convention. They do not
address the question of whether the disappearance falls within the scope of article 2 or
article 3, nor does the State Party do so in its replies. At that stage, therefore, it was not
necessary for the Committee to address this issue, especially since providing an answer to it
would necessarily address the merits of the case.

8. Itis therefore at the stage of the merits that the Committee turns to the issue of whether
the facts are relevant to the Convention, starting in paragraph 10.3 of its Views, where it
explicitly states that it must determine whether the disappearance in question is attributable
to the State Party, and therefore falls within the scope of article 2, or whether, on the contrary,
it falls within the scope of article 3 of the Convention (and is therefore not attributable to the
State Party, while generating a more limited range of obligations).

9. On this basis, the Committee embarks on a long line of reasoning on the grounds of
article 2 (paras. 10.4-10.13). It finally concludes that the disappearance is indeed an
“enforced disappearance” within the meaning of article 2. It does so based on the observation
that disappearance, although committed by non-State actors, is attributable to the State based
on its “acquiescence”, a point to which I will return in paragraphs 11 to 14 below.

10. At this point, the Committee could have been more explicit and said that having
reached this conclusion, it was not necessary to consider whether the disappearance fell
within the scope of article 3. Indeed, the two hypotheses (article 2 or article 3) are mutually
exclusive. It could also have stated that, as a result, a third hypothesis was also excluded,
namely the hypothesis that, according to the strict interpretation of article 3 referred to above,
the disappearance of Mr. Mar i Ram fez would fall outside the scope of the Convention, in
so far as it constituted a “mere” abduction and not a crime tantamount to “enforced
disappearance”, as defined in article 2. In this type of case, it is in the authors’ interest to turn
instead to a body that is the guardian of a more generalist treaty, such as the International
Covenant on Civil and Political Rights or one of the regional human rights conventions.

Complexity of the facts of the case and the concept of “acquiescence .

11.  As we have said, the facts prima facie refer to a kidnapping for ransom, followed by
a worrying disappearance, in short: a disappearance that is the result of an ordinary crime.
However, this does not take into account the general context prevailing in the territory of the
State Party, Mexico, and the more specific context prevailing in the locality where Mr. Mar i
Ram ¥ez was abducted, the Mixteca region in the State of Oaxaca. The Committee has studied
this dual context very carefully. To that end, it sent the parties additional written requests for
information and convened a hearing. The Committee could not fail to place the disappearance
of Mr. Marh RamT¥ez in the broader phenomenon of disappearances in Mexico. The
Committee already had in-depth knowledge of this phenomenon, thanks to the information
gathered in the context of the procedures under articles 29, 30 and 33 of the Convention. In
particular, at the end of its visit to Mexico, the Committee concluded that the situation was
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characterized by “almost absolute impunity” (“between 2 per cent and 6 per cent” of cases
of disappearance had resulted in prosecutions).2

12.  With regard to the more specific context of the Mixteca region, it was of crucial
importance for the Committee to understand the factual situation and nature of the conflicts
prevailing in the region, including: were there one or more non-international armed conflicts
within the meaning of international humanitarian law? This would have led the Committee
to article 3 of the Convention. Also of major importance was the understanding of the tangle
of competence between the different authorities acting on the ground, taking into account, in
particular, the nature of the status of relative autonomy granted to Indigenous populations in
the State of Oaxaca.

13.  In the light of these various factors, the Committee was able to conclude that what
appeared a priori to be an abduction in fact raised the problem of the “acquiescence” of State

organs. The Committee has precisely defined this concept in its statement on non-State actors.

It implies — to put it briefly — a deliberate form of passivity in the face of a situation that is
known or should have been known by the organs of the State.

14.  There is no doubt that in the case of Mr. Mar i Ram Tez, we are on a thin line, with,
on the one hand, the hypothesis of a breach of the obligation of due diligence and of a
responsibility of the State by “catalysis”,® which is within the scope of article 3; and, on the
other hand, the hypothesis of the indirect attribution to the State of a disappearance
perpetrated by private persons, which falls under article 2. It was the particular facts of the
case — the passivity of State organs, which in this case was persistent and continuous over a
long period of time, without such passivity being justified, the local context and the general
context of enforced disappearances in Mexico — that led the Committee to the certainty that
the disappearance fell within the second hypothesis and could therefore be attributed to the
State Party.

GE.25-06924

2 CED/C/MEX/VRI/1 (Findings), para. 25.
3 A term used by one of the International Law Commission Special Rapporteurs on State responsibility,

Roberto Ago, to refer to the situation in which the State is responsible for its omissions in relation to
acts attributable to private persons and not for those acts themselves.
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[Espafdl Cnicamente]

Voto particular (concurrente) de Juan Pablo Albéan
Alencastro, miembro del Comité

1. He concurrido con mis colegas a la aprobacicn del dictamen respecto de la
comunicacidn nim. 5/2021, relacionada con la desaparicién forzada en Mé&ico del Sr. Mar i
Ram ez y la situacidn de sus padres, la Sra. Ram ¥ez Barrios y el Sr. Ram ez Barrios.
Estando de acuerdo con el andisis y motivacién desarrollados por el Comité& estimo
importante plantear unas reflexiones adicionales en torno a tres cuestiones, la primera de
orden procesal y las otras dos de car&ter sustantivo.

2. La primera cuesticn se refiere al previo agotamiento de los recursos de la jurisdiccicn
interna. Al respecto, la Convencidn, cuya supervisién de cumplimiento se nos ha confiado,
establece, en su arttulo 31, parafo 2 d), que el Comitédeclararainadmisible cualquier
comunicacicn si los recursos internos efectivos disponibles no han sido agotados.

3. En el presente caso el Estado Parte alegddurante el tranite ante el Comitéque la
presente comunicacicn es inadmisible por falta de agotamiento de los recursos ya que, a la
fecha, hay diversas diligencias de investigacién que contintan pendientes.

4, El ComitédeclarGadmisible la comunicacién y al efecto consider&en el parafo 9.6
del dictamen que,

desde la desaparicién del Sr. Mar i Ram Fez y de que fueran presentadas las denuncias
correspondientes a nivel nacional, y a pesar de diversas solicitudes presentadas por
los autores, las investigaciones en curso no han producido ningUn resultado y el Estado
Parte no ha justificado el retraso [...]. En consecuencia, el Comité considera que dicho
recurso ha excedido los plazos razonables y concluye que el presente caso cumple con
los requisitos del art €ulo 31, parafo 2, de la Convencicn.

5. Sin perjuicio de ello debo expresar que, en mi opini&, no es posible subordinar la
admisibilidad de una comunicacicn individual al agotamiento de un recurso que carece de
eficacia porque los autores de tal comunicacién se encuentran procesalmente impedidos de
llevarlo adelante y agotarlo.

6. En un sistema procesal penal acusatorio como el vigente en el Estado concernido y
aplicable al presente caso, la titularidad del ejercicio de la accién penal frente a un delito de
desaparicién forzada corresponde exclusivamente al &gano oficial de investigacicn y
acusacidn, esto es, la Fiscal . Es decir, las v Etimas no tienen legitimacicn procesal para
iniciar e impulsar el proceso penal sino Unicamente para llevar a las autoridades la notitia
criminis, lo que en efecto ocurria En los sistemas procesales en los que la v Etima puede
participar en la investigacién preprocesal o en el proceso penal, tal participacién no es una
obligacidn sino una prerrogativa, y traténdose de delitos perseguibles de oficio, la obligacién
de promover e impulsar la investigacicn y eventualmente el proceso penal recae en el Estado.
En tales circunstancias, exigir que la v Etima agote la v & penal que ni siquiera puede activar
resulta una carga irrazonable.

7. La segunda cuesticn se relaciona con la nocicn de aquiescencia, a partir de la cual el
Comitéha concluido en el parafo 10.12 del dictamen que la desaparicicn forzada del
Sr. Mar n Ram Fez, perpetrada por actores no estatales, es responsabilidad del Estado Parte.

8. Al respecto, es importante seflar que el Estado Parte puede ser responsabilizado por
la actuacicn de sujetos que no forman parte de su estructura organica si se cumplen dos
requisitos: a) que conozca un riesgo real e inminente de una infraccidn a un deber
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internacional, y b) que no adopte las medidas razonables para prevenir la concrecicn de tal
riesgo’.

9. En el dictamen sobre la presente comunicacidn individual, el Comité&nota en el
parafo 10.7 que: “la desaparicicn del Sr. Mar i Ram fez ocurriGen un contexto de graves
violaciones de derechos humanos por parte de grupos de personas armadas que operaban en
la zona, incluidos otros casos de desapariciones y otros delitos graves”.

10.  Por eso opino que, m& allade la motivacicn expuesta en el dictamen, es relevante
para el andisis del presente caso lo expresado por el comitéen su Declaracicn sobre los
agentes no estatales en el contexto de la Convencicn Internacional para la Proteccich de
Todas las Personas contra las Desapariciones Forzadas?, respecto a que existe aquiescencia
en el sentido del art €ulo 2 de la Convencidn cuando hay un cuadro persistente conocido de
desaparicicn de personas y el Estado no ha adoptado las medidas necesarias para impedir
nuevos casos de desaparicidn, investigarlos y sancionarlos, y que la carga de probar que no
existiGaquiescencia le corresponde al propio Estado, mediante la justificacicn documentada
de las acciones emprendidas para impedir y, de ser el caso, hacer frente al hecho, as icomo
de la eficacia de tales acciones. De esa manera, el umbral de proteccicn frente a la
desaparicicn se eleva, as icomo las obligaciones que competen al Estado que no se limitan a
aquellas recogidas expl Eitamente en el art Tulo 3 de la Convencidn.

11.  Latercera cuesticn tiene que ver con el alcance del derecho a la verdad. En el parafo
7.11 del dictamen respecto de la comunicacid individual ndm. 4/20213, este Comité
concluydque el Estado no tom&las medidas adecuadas para hacer efectivo el derecho a la
verdad, considerando que,

a m& de nueve afbs de los hechos, la autora y la sociedad mexicana desconocen la
verdad de lo ocurrido al Sr. Mendoza Berrospe. Ni la familia ni la sociedad mexicana
conocen los nombres de los responsables de los hechos y no han sido oportuna y
suficientemente informados sobre las circunstancias de la desaparicin.

12.  Esdecir, en aquella ocasi@, el Comitétomd&en cuenta no solo la dimensicn individual
del derecho a la verdad, como hace en el parafo 10.16 del presente dictamen, sino también
la dimensi& colectiva.

13.  En mi opinidn, es importante insistir en el enfoque adoptado en el caso relativo al Sr.
Mendoza Berrospe, pues en el derecho internacional de los derechos humanos ya es
indiscutible la existencia de un derecho colectivo de la sociedad a la verdad, con miras a
construir una memoria comtn y, con ello, evitar la recurrencia futura de hechos similares,
promoviendo la empat & social con las v Ttimas.
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