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Annex
DECI SI ON OF THE COMM TTEE AGAI NST TORTURE UNDER ARTI CLE 22
OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN
OR DEGRADI NG TREATMENT OR PUNI SHVENT
TVENTY- SECOND SESSI ON
concer ni ng
Conmuni cati on No. 62/1996
Subnmitted by: E. H (nanme withhel d)
[represented by counsel]
Al l eged victim The aut hor
State party: Hungary
Dat e of conmmuni cati on: 29 Cctober 1996

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treat nent
or Puni shnent,

Meeting on 10 May 1999,
Adopts the foll ow ng:

Deci sion on adnissibility

1. The author of the conmmunication is E. H, born on 20 October 1976, a
Turkish citizen belonging to the Kurdish minority, currently residing in
Hungary where he has applied for asylum He alleges that his forced return to
Turkey woul d constitute a violation by Hungary of article 3 of the Convention
agai nst Torture and OQther Cruel, Inhuman or Degradi ng Treatment or

Puni shment. The author is represented by the Hungarian Hel sinki Conmittee,

a non-governmental organization based i n Budapest.

Facts as subnitted by the author

2.1 The author states that on 12 March 1992 he participated in a
denonstrati on organi zed on the occasion of a Kurdish cel ebration. The event
degenerated into viol ence and Turkish security forces arrested severa
denmonstrators, including the author, who were held in detention for seven

months awaiting trial. The author alleges that he was tortured tw ce during
that period. Since no witnesses heard during the court proceedings could
identify himthe author was released following the trial. He was neverthel ess

pl aced under police surveillance.

2.2 In 1993 the author joined the armed wing of the Kurdistan Worker’'s Party
(PKK) and underwent six nmonths of conbat training. As the head of a unit
conprising 70 conbatants he was involved in mlitary activities in
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sout h-eastern Turkey until October 1995. By then, the author’s superior

of ficer had commtted suicide. The new commander held his subordinate

of ficers responsible for the incident and ordered two squadron conmanders,

i ncluding the author, to be executed. The author states that he fled the unit
to escape arbitrary execution, and because he had conme to doubt the PKK

i deol ogy.

2.3 The author states that he first went into hiding in Istanbul but,
fearing persecution by both the PKK and the Turkish authorities, he managed to
obtain a fal se passport and to flee to Bulgaria, where he arrived in

November 1995. He spent two weeks in Bulgaria and then went to Romani a.

After two nonths he attenpted to go to Austria via Hungary, but was arrested
by Hungari an border police when trying to cross the border illegaly.
Subsequently, he applied for asylum

2.4 On 3 March 1996, the Aliens Police Departnent of the Gydr Border Guards
Directorate i ssued an expul sion order against the author. The execution of

t he expul sion order was by the sane decision suspended given the fact that the
aut hor had applied for asylum

2.5 On 3 July 1996, the Bicske |ocal agency of the Ofice for Refugees and
M gration Affairs denied the author asylum on the grounds that he had no
reason to fear discrimnation or persecution by the Turkish authorities.
According to the Ofice, the author’s trial and detention and the feared
revenge of the PKK did not constitute persecution as defined in the 1951
Convention relating to the Status of Refugees.

2.6 The author subnmitted an appeal to the second instance of the Ofice for
Refugees and M gration Affairs which was rejected on 16 Septenber 1996. In
its decision the Ofice referred to the exclusion clause in article 1

section F, of the 1951 Convention and stated that, as a high-level officer of
a terrorist organization, the author was not entitled to protection as a
refugee. The author argues that the decision was based primarily on a

stat ement nmade by the Budapest Branch of UNHCR which did not attend
sufficiently to the case and delivered a sunmary opi nion w thout having
interviewed the applicant or tried to know as nmuch as possi bl e about his case.

2.7 On 30 Septenber 1996, the author |odged an application for review of the
adm ni strative decision with the Pest Central District Court, on the grounds
that the Ofice for Refugees and Mgration Affairs had, inter alia, not
proceeded with due care in the exam nation of the case and that it had not
taken into account article 3 of the Convention against Torture and O her

Cruel, Inhuman or Degradi ng Treatnment or Punishnent. On 10 Cctober 1996, the
Pest Central District Court rejected the author’s request and found that the
adm nistrative authorities had acted in accordance with existing procedura
regul ati ons.

2.8 On 29 Cctober 1996 the Aliens Police Departnent of the Gyor Border
Guards Directorate annulled the pendi ng expul sion order and the prohibition of
stay and entry into Hungary agai nst the author on the grounds that the
deci si on ordering expul sion had been taken in violation of the existing
procedure, prior to a final decision regarding the author’s application for
asyl um
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2.9 On 6 Novenber 1996, the author further appealed for judicial reviewto
t he Budapest Municipal Court, referring to the fact that the reasoning in the
adm ni strative decisions of the first and second instance was entirely

di fferent, which proved that the facts of the case had not been properly

exam ned. Furthernore, in his appeal the author underlined that during the
adm ni strative exam nation of his case, a final expulsion order against him
had been pending. According to the author, the expul sion order contravened
article 32, paragraph 1, of the Aliens Act which stipulates that “(n)o alien
shall be refouled or expelled to a country or to the frontiers of a territory
where he woul d be threatened with persecution on account of his race,
religion, nationality, nmenmbership of a social group or political opinion, or
to the territory of a state or frontiers of a territory where there are
substantial grounds for believing that the refoul ed or expelled aliens would
be subjected to torture, inhuman or degradi ng punishment ...”. The author

mai nt ai ned that the unl awful ness of the expul sion order had not been exam ned
by the O fice for Refugees and Mgration Affairs. At the time of the author’s
initial subm ssion to the Comrittee, the appeal for judicial review was stil
pendi ng before the Budapest Municipal Court.

The conpl ai nt

3.1 The author submits that Turkey is a country where torture is
systematically practised and that there are substantial grounds for believing
that he woul d be subjected to torture, inhuman or degrading treatnment or

puni shment in view of his past inprisonnent and treatnment as well as his
subsequent involvenent with the armed wi ng of the PKK

3.2 The author clainms that the Hungarian inmgration authorities have not
exam ned his case and the conditions prevailing in his country of origin with
the necessary care. The judicial authorities took into consideration the
Convention relating to the Status of Refugees, as incorporated in donestic

| aw, but not the Convention against Torture and O her Cruel, |nhuman or
Degradi ng Treatnent or Puni shment and its absolute prohibition of return or
expul sion of a person to a State or to the frontiers of a territory where
there is danger that the person would be subjected to torture or other cruel
degradi ng or inhuman treatnent.

3.3 The author further clainms that the appeal for judicial review pending
at the tinme of his initial subm ssion to the Commttee, could not be
considered as an effective remedy since the review of adm nistrative deci sions
by Hungarian courts is limted to exam ning whether there has been a violation
of procedure or substantive donestic |egal regulations and the internationa
practice is not taken into account. |If the rejection of his application for
asylumis confirnmed he could theoretically neverthel ess be granted tenporary
perm ssion to stay in the country, in accordance with the principle of
non-refoul ement. However, the author draws the attention of the Cormmittee to
the fact that aliens who cannot be expelled solely on the basis of
non-r ef oul enent have no further rights, including to enmpl oynent, incone or
soci al benefits, or tenporary residence pernmts.
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State party’'s observations on the adm ssibility of the communi cation

4.1 On 14 February 1997 the Conmittee transmtted the comunication to the
State party for comrents. The State party challenged the adm ssibility of the
comuni cation in subm ssions dated 18 November 1998 and 14 Decemnber 1998.

4.2 The State party explains that the basic provisions concerning the right
of aliens to enter or to remain in Hungary are contained in the Act of 1993 on
the Entry, Stay in Hungary and Inmm gration of Foreigners (Aliens Act),

section 27 of Government Decree No. 64/1994 and section 44 of Mnister of
Interior Decree No. 9/1994. It submits that since the subnission of the

aut hor’s comuni cation, Act CXXXI X on Asylum (1997) and several mnisteria
decrees have been enacted. As a result, it can be asserted that the Hungarian
| egal system does provide for an effective protection against refoul ement and
ensure the enforcenent of the provisions of the Convention

4.3 The State party states that the author crossed the Hungari an- Romani an
border illegally on 20 February 1996. Hi s purpose was to continue, via
Austria, to Germany, where he has relatives. On 1 March 1996, he was
arrested by Hungarian border guards upon attenpting to cross the
Hungari an- Austri an border with fal se docunents. The Alien Police Departnment
of the Gyor Border Guard Directorate seized the docunents and sent themto the
agenci es that had apparently issued themthrough the Mnistry for Foreign
Affairs. On 3 March 1996, the Directorate issued an expul sion order
effective 7 March 1996. The author submtted an application to the asylum
authorities, after which the Directorate suspended the inplenentation of the
expul si on order.

4.4 Throughout the Hungarian inmm gration process, the author advanced
essentially the same allegations as those he submits in support of his

conmuni cation to the Conmittee. |In its decision of 4 April 1996, the Budapest
Local Agency of the Ofice for Refugees and Mgration Affairs, the asylum
authority of the first instance, found that the author’s application for
asyl um was notivated by his collaboration with the PKK and his fear of
reprisals, and not by fear of discrimnation or persecution by the Turkish
authorities. His application was therefore denied.

4.5 The State party confirms the author’s account of the asyl um procedure,
i.e. that the second instance of the Ofice for Refugees and Mgration
Affairs rejected the author’s appeal on 16 Septenber 1996 and that his
application for judicial reviewto the Pest Central District Court was denied
on 10 Cct ober 1996.

4.6 It is further submitted that at the tinme of the author’s submission to
the Committee, his appeal for judicial review was still pending before the
Budapest Municipal Court. The Court rejected the appeal on 23 January 1997 on
the grounds, inter alia, that it did not contain any new circunstances that
woul d warrant alteration of the ruling of the court of first instance and that
the adm ni strative authorities had applied the | aw correctly when rejecting
the author’s asylum cl aim

4.7 The author initiated additional procedures before the Hungarian
imm gration authorities. Thus, on 21 May 1998, he submitted a new application
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for asylumto the Gyor Departnent of the Ofice of Refugee and M gration
Affairs which was denied on 10 July 1998 on the grounds that it did not
contain any new elements with respect to his former application. The State
party points out that an application for review of that decision is pending.

4.8 As to the expul sion order issued against the author, the State party
explains that prior to the conpletion of the first judicial review procedure,
the Alien Police Departnment of the National Headquarters of the Border Guard
exam ned the case of the author ex officio. It annulled the expul sion order

i ssued by the Alien Police Department of the Gyt6r Border Guard Directorate, on
the grounds that the Directorate had acted in error since, pursuant to the
Al i ens Act, expulsion cannot be ordered agai nst aliens who apply for asylum
unl ess their applications have been rejected in a final decision. The State
party underlines that the expul sion order was annulled before the date of the
author’s initial subm ssion to the Commttee.

4.9 On 24 May 1997, following the final rejection of the author’s
application for asylum the Ofice of Refugee and Mgration Affairs informed
the Alien Police authorities that despite the fact that the author had not
been granted asylum the O fice considered that at present the author could
not be returned to his country of origin on the basis of the provisions of
section 32(1) of the Aliens Act. According to those provisions no alien shal
be refoul ed or expelled to a country or to the frontiers of a territory where
he woul d be threatened with persecution on account of his race, religion
nationality, nenbership of a social group or political opinion, or to the
territory of a State or frontiers of a territory where there are substantia
grounds for believing that the refoul ed or expelled aliens would be subjected
to torture, inhuman or degradi ng punishnment. On the basis of the statenent of
the O fice for Refugee and M gration Affairs, the Alien Police authorities

i ssued a tenporary certificate allowi ng the author to stay in the country.

4.10 The State party underlines that, apart fromrefugee status, the | aw
provi des other possibilities for an alien to stay in Hungary. |In the present
case, although denied asylum the author was accorded tenporary perm ssion to
stay in accordance with the principle of non-refoul ement. The State party
admts that the author’s coments regarding deficiencies relating to the
regul ati on of tenporary perm ssion to stay were in fact well founded, but
draws the attention of the Commttee to the fact that, since the subm ssion of
the author’s conplaint, new | egislation has been adopted in that respect.

Act CXXXI X on Asylum which entered into force on 1 March 1998, contains
provi sions on the adm ssion of refugees and the recognition of persons under
tenporary protection in accordance with European standards. Governnenta
Decree No. 24 and 25 (I11.18) Korm of 1998 on the inplenentation of the Act
contains detailed rules relating to, inter alia, persons under tenporary
protection and persons authorized to stay, and defines the various forms of
benefits and assistance for aliens applying for asylum recognized refugees,
persons under tenporary protection and persons authorized to stay.

4.11 In conclusion, the State party submits that the donestic |egal framework
of Hungary contains guarantees for the protection of the rights of
asyl um seekers in accordance with European standards and the internationa

obl i gati ons undertaken by Hungary. 1In addition, the State party considers
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that the conplaint of the author is unfounded, and that the conmunication
shoul d be considered i nadm ssible due to the fact that donestic renedi es have
not been exhaust ed.

Counsel’s comments

5.1 Wth respect to the exhaustion of donestic remedies, counsel submts
that no national procedures are currently pending, since the author’s
application for review of the decision by the Gyor Department of the O fice of
Refugee and M gration Affairs was rejected on 6 January 1999.

5.2 Counsel further states that although the |egal environnent in Hungary
concerning the rights to asylum and the refugee determ nati on procedure has
under gone substantial positive changes, the case under consideration has not
been affected by those changes and the author can still not benefit from
protection by the Hungarian authorities. The author submtted one application
to the Ofice for Refugee and M gration Affairs and one to the Capital Court
after 1 March 1998, when the new Act on Asylumentered into force. They were
both rejected, on the grounds that the author had relied on the sanme facts as
in his earlier applications. Counsel clains, however, that neither the first,
nor the second refugee determ nati on procedure exam ned the treatnent and
possi bl e puni shnent in Turkey of rejected and subsequently returned Kurdish
asyl um seekers who have all egedly been nenbers of the PKK

5.3 The Hungarian | egal system contains guarantees for the enforcenment of

t he provisions of the Convention and other human rights treaties. Under the
new Act on Asylum the author could indeed benefit from protecti on agai nst
ref oul enent by being granted “authorised to stay” status. That status

provi des protection to persons who would, for exanple, face treatnent contrary
to article 3 of the Convention. The exam nation of whether a foreigner, if
expel l ed from Hungary, would have to face, inter alia, the threat of

treatment contrary to article 3 of the Convention is carried out ex officio by
the Ofice for Refugee and Mgration Affairs. However, in its decision

of 20 July 1998 the O fice did not nmention whether the prohibition of

refoul enent applied in the author’s case, although in practice it includes a
statement concerning the possibility of refoul ement in decisions rejecting an
applicant for refugee status.

5.4 Al t hough the refugee determ nation procedure ended with the deci sion

of 6 January 1999, the author is unaware of a new expul sion procedure being
initiated in his case. Even if it is determ ned that he nmay not be returned
to Turkey on non-refoul ement grounds, his status and | egal situation in
Hungary will remain unresolved. The applicant would be issued a certificate
entitling himto tenporary residence, which is not the same as a residence
permt. He would not be entitled to a work permt or to social benefits.
This legal “linbo” would in itself constitute inhuman and degradi ng treat nent
contrary to the Convention.

5.5 Wth respect to the State party’'s argunment that the expul sion order had
al ready been annulled at the tinme of the author's initial subm ssion, counse
contends that the decision of the Alien Police was conmmuni cated to the author
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after he had filed the communication with the Cormittee. Had there not been
an expul sion order in force at that tine, it would have been senseless for the
aut hor to | odge the conplaint.

| ssues and proceedi ngs before the Comrittee

6.1 Bef ore considering any of the allegations in a comunication, the
Committee agai nst Torture nust deci de whether or not the conmmunication is
adm ssi bl e under article 22 of the Convention

6.2 The Committee notes the State party’'s assertion that on 24 May 1997,
following the rejection of the author’s first application for asylum the

O fice of Refugee and Mgration Affairs informed the Alien Police authorities
that, despite the fact that the author had not been granted asylum the Ofice
consi dered that he could not be returned to his country of origin. It also
notes that, on the basis of that statenent, the Alien Police issued a
certificate allowing the author to stay in the country tenporarily. The
Committee finds that the information provided by the author does not show that
t he above-nmentioned certificate is not valid at the present time. The
Committee further notes that the author is unaware of an expul sion procedure
being initiated against himafter the final judicial decision rejecting his
second application for asylum In the circunstances, the Conmttee considers
that the author is in no i medi ate danger of expul sion and, therefore, the
conmuni cation, as it stands, is inadm ssible under article 22, paragraph 2, of
t he Convention as inconpatible with the provisions of article 3 of the
Conventi on.

7. Accordingly, the Conmittee decides:

(a) That the comuni cation is inadm ssible;

(b) That this decision may be reviewed under rule 109 of the
Committee’s rules of procedure upon receipt of a request by or on behal f of
the author containing information to the effect that the reasons for
inadm ssibility no | onger apply;

(c) That this decision shall be conmunicated to the State party, the

aut hor and his representati ve.

[Done in English, French, Russian and Spanish, the English text being the
original version.]



