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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPCRTS:

(a) REPORTS SUBM TTED BY STATES PARTIES | N ACOCORDANCE W TH ARTI CLES 16
AND 17 OF THE COVENANT (agenda item4) ( conti nued)

Third periodic report of the United Kingdomof Geat Britain and

Northern Ireland (Hong Kong) (E/ 1994/ 104/ Add. 10; E/ C 12/ Q WKHK. 1;
E/C 12/ QHON 1; HRI/CORE/ 1/ Add. 62, annex MVII; E/ C 12/CA 31)

1. At the invitation of the Chairperson, M. Steel, M. Fung. M. Wnaq,
M. Goft, M. Sherwin, M. Shiu, Ms. Chiu, M. Reynalds, Sir John Ransden,

Ms. Foulds and M. Wlls (United Kingdom took places at the Conmittee table

2. The CHAI RPERSON wel coned the United Kingdom delegation and invited it to
introduce the third periodic report in respect of Hong Kong
(E/ 1994/ 104/ Add. 10) .

3. M. STEEL (United Kingdon), after presenting his del egation, said that
the United Kingdom attached great inportance to proceedi ngs before the
Conmittee and to the opportunity they provided for an open and constructive
di al ogue hel pful to it in its endeavours to give the provisions of the
Covenant the fullest possible inplenentation in Hong Kong.

4. On 1 July 1997 Hong Kong woul d be returned to Chi nese sovereignty in
accordance with the Sino-British Joint Declaration on the Question of

Hong Kong, in which China had pl edged that Hong Kong woul d becone a Speci al
Adm ni strative Region of China, preserving its ow lifestyle and freedons and
enj oying a high degree of autonony. The Joint Declaration contained a nunber
of fundanental guarantees of particular relevance to the Covenant.

5. The fourth paragraph of Section X1l of Annex | to the Joint Declaration
expressly stated that “the provisions of the International Covenant on G vil
and Political R ghts and the Internati onal Covenant on Econom c, Social and
Cultural Rights as applied to Hong Kong shall rermain in force”. In addition
to that basic provision, there were also a nunber of nore detail ed provisions
of special relevance to the Covenant. For exanple, in the same Section X 11,
it was stated that “the Hong Kong Special Adnministrative Regi on CGovernnent
shal | protect the rights and freedons of inhabitants and other persons in the
Hong Kong Special Adm nistrative Region according to |aw'. That Governnent
woul d furthernore “maintain the rights and freedons as provided for by the
laws previously in force in Hong Kong, including freedomof the person, of
speech, of the press, of assenbly, of association, to formand join trade

uni ons, of correspondence, of travel, of novenent, of strike, of
denonstration, of choice of occupation, of academ c research, of beli ef,
inviolability of the honme, the freedomto nmarry and the right to raise a
famly freely”.

6. Section X of Annex | contained sone very detailed provisions about
education. It stated that “the Hong Kong Special Adnministrative Region shall
mai ntai n the educati onal systempreviously practised in Hong Kong. The

Hong Kong Special Adm nistrative Region Governnent shall on its own decide
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policies in the fields of culture, education, science and technol ogy,

i ncl udi ng policies regarding the educational systemand its adm nistration,
the | anguage of instruction, the allocation of funds, the exam nation system
the system of academi c awards and the recognition of educational and
technol ogi cal qualifications. Institutions of all kinds, including those run
by religious and community organi zations, may retain their autonony. They nay
continue to recruit staff and use teaching nmaterials fromoutside the

Hong Kong Special Adm nistrative Region. Students shall enjoy freedom of

choi ce of education and freedomto pursue their education outside the

Hong Kong Speci al Administrative Region”.

7. Section X1l of Annex | al so contai ned sone very inportant provisions
primarily concerned with freedomof religion but bearing directly on the right
to education and the rights to health and social welfare. Al those

provi sions of the Joint Declaration, which thensel ves enbodi ed formal |ega
obligations assunmed by the Chinese Governnent, were reflected in the Basic Law
enacted in 1990 by the National People's Congress of China to give effect to
China' s obligations under the Joint Declaration after the transfer of
sovereignty.

8. The final phases of preparation for the transfer of sovereignty were now
wel | advanced. The Chief Executive (designate) of the Hong Kong Speci al

Adm ni strative Regi on woul d be chosen on 11 Decenber, and that devel opnent
shoul d bring a wel come end to some of the uncertainty surrounding the
transition. China had al so announced pl ans for choosing a provisiona
legislature to take the place of the present Legislative Council on

1 July 1997. The firmview of the United Kingdom Government was that such a
step was neither necessary nor called for, and that the nmenbers of the present
Legi sl ative Council should be allowed to serve their natural four-year term
Nei t her the Joint Declaration nor the Basic Law made any nention whatever of a
provisional |egislature

9. In the Joint Declaration, China had nade an explicit and fornal
comm tnent that the provisions of both International Covenants on Human Rights
would remain in force in the Hong Kong Special Admnistrative Region. It was

also the firmview of the United Ki ngdom Governnment, and of the Human R ghts
Committee, that such a commitnent included the obligation, under article 16 of
the Internati onal Covenant on Econom c, Social and Qultural R ghts and
article 40 of the Internati onal Covenant on Gvil and Political R ghts, to
ensure that reports in respect of the Hong Kong Special Adm nistrative Region
continued to be submtted to the two respective Committees in accordance with
the Covenants and with the guidelines established for that purpose. Such
reports would offer the nost effective assurance and provi de the cl earest
denonstration that the provisions of the Covenants were indeed being

i npl enented in Hong Kong. China's current position was that, as a country
which was still not a party to the Covenant, it could not have an obligation
to report under it in respect of the Hong Kong Special Adm nistrative Region
H s CGovernnent woul d therefore continue to try to persuade the Chinese
CGovernnent to see the position in a different |ight

10. There was, of course, a very sinple way out of the situation - nanely,
accession by China to both Covenants. The United Ki ngdom Gover nnent had
strongly encouraged China to do that and was sure that it was not alone in
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of feri ng such encouragenment. However, the inportant point was that reports
shoul d continue to be received. H's Government was sure that both Conmittees
concerned woul d show thensel ves to be flexible with regard to the nodalities
of reporting and hoped that the Chinese Government woul d al so adopt a flexible
and generous approach. If it did so it would renove a potential obstacle to
the snmooth and successful establishnent of the Hong Kong Speci al

Adm ni strative Region and to its long-termfuture as a pl ace where fundanenta
human rights were fully and visibly respected.

11. M. FUNG (United Kingdom said that the presence of a strong team of
Hong Kong Government officials as part of the United Ki ngdom del egation, of
menbers of the Hong Kong Legi sl ative Council and of the Hong Kong nedi a was
testinony to the inportance attached to the Covenant in Hong Kong. Since its
previous contact with the Conmittee in Novenber 1994, the Hong Kong Gover nnent
had continued to pursue a wide range of initiatives to secure and inprove the
enj oynent of economic, social and cultural rights at an exceptional time in

the territory's history.

12. On 1 July 1997 Hong Kong woul d beconme a Special Adm nistrative Region of
China, preserving its own lifestyles and freedons, and with its own Chi ef
Executive, executive authorities, legislature and judiciary operating its own
| egal system based on the common | aw and enjoying full nonetary and fisca

aut onony subject to inportant conditions and safeguards. The Hong Kong
Covernnent was working hard to fulfil its part in ensuring a successfu
transition and was commtted to cooperating with the Preparatory Commttee and
the Chief Executive (designate), provided that the arrangenents made were
fully consistent with the Joint Declaration and the Basic Law and in the
interests of Hong Kong, that the authority and credibility of the Hong Kong
Covernnent were not underm ned, that the noral e and confidence of the civil
service were not affected, and that civil servants were not subjected to
conflicting | oyalties.

13. The Hong Kong Governnment was furthernore determned to do all it could
to ensure that Hong Kong continued to prosper as a Special Admnistrative
Regi on under Chi nese sovereignty and to enjoy the high degree of autonony
prom sed in the Joint Declaration and enshrined in the Basic Law. To bring
about a successful transfer of governnent, arrangenents had been agreed for
the continued enpl oynment of civil servants and the transfer of defence
responsibilities. Inportant work neverthel ess remai ned to be done. The
programme for the localization of |aws nust be brought to a satisfactory
conclusion and it was necessary to determne how to inplenent the provisions
of the Basic Law concerning the right of abode in Hong Kong after

30 June 1997

14. Mor eover, inportant questions regarding the future of the |egislature,
the continued reporting on Hong Kong to the present Committee, and Hong Kong's
Bill of Rghts Odinance renained to be resolved. The current Legislative
Counci| had been fairly and openly el ected through arrangements consi stent
with the Joint Declaration and the Basic Law. The Hong Kong Governnent did
not accept that there was any need for a provisional |egislature as proposed
by China. The question of the continued subm ssion of reports to the present
Conmmittee and to the Human R ghts Commttee after 30 June 1997 was still a
source of great anxiety for the people of Hong Kong, who had cone to regard
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those reports as benchmarks agai nst which to nmeasure progress in the

i npl enent ation of human rights safeguards. Notwithstanding the chall enges of
the final period before the transfer of sovereignty, the Hong Kong Cover nnent
continued to nmake every endeavour to realize the economc, social and cultura
rights contained in the Covenant.

15. The Hong Kong econony continued to prosper. Hong Kong was the eighth

| argest trading econony and the fifth |largest banking centre in the world.
Over the past decade, the average GDP growh rate had been 6.5 per cent.

In 1995, per capita GDP had reached US$ 23,300 and was expected to rise to
US$ 25,100 in 1996. The Hong Kong Covernnent's approach to the econony was
one of m ni mum executive interference and nmaxi mum support. |Its nain role was
to provide the necessary infrastructure and a sound and inpartial |egal and
adm ni strative franmework conducive to economc growh and prosperity. Most
inportantly, it nmade use of the wealth generated to neet the rising standards
of public service that the people of Hong Kong expected and required in areas
such as housing, health care, welfare, education and cultural life.

16. The steps being taken in each of those areas were described in the
report before the Conmttee and in the responses to the |ist of issues.
Significant recent devel opments included the inplenentation, in April 1996,
of a conprehensi ve package of neasures to enhance the assistance provided
under Hong Kong's social security systemso that it continued to neet the
basi ¢ and special needs of financially vulnerable people; additional funding
to the Enpl oyees' Retraining Board to facilitate the provision of retraining
programres for workers affected by the econonm c restructuring process; the
reducti on, over the past year, of the unenploynent rate froma peak figure of
3.6 per cent to a nore custonary |level of 2.6 per cent; the appoi ntment of
Hong Kong's first Privacy Conmi ssioner for Personal Data; the establishnent,
follow ng the enactnment of the Sex Discrimnation and Disability

Di scrimnation Odinances, of the Equal Qpportunities Comm ssion and the
extension to Hong Kong of the Convention on the Elimnation of Al Forns of
Di scrimnation agai nst Wnen, which China had agreed to continue to apply to
Hong Kong after 30 June 1997.

17. Nevert hel ess, Hong Kong had its problens. Two of the nost critica
chal l enges were the interrelated i ssues of a rising popul ation and the demand
for housing. Over the past 10 years, Hong Kong's popul ati on had i ncreased
from5 5 mllionto 6.2 mllion. The growth had included many people -
currently some 55,000 | egal immgrants a year - from China, who needed hel p
in order to integrate into Hong Kong society. At the sane tinme, sone

170, 000 househol ds, many of themlong-termresidents, were estimated to be

i nadequat el y housed. One of the Hong Kong Government's key objectives was to
hel p all househol ds to gain access to adequate and affordabl e housing. Its
ext ensi ve public housing programme had hel ped to reduce the nunber of

i nadequat el y housed famlies by 25 per cent over the past five years, and it
woul d continue to nake every effort to address that problemand to give ful
effect to the relevant provisions of the Covenant in Hong Kong. Moreover,

t he Hong Kong Governnent earnestly hoped that satisfactory arrangenents woul d
be made to enable the Commttee to be updated on the results of those efforts
in the years to cone.
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18. The CHAIRPERSON invited the Conmmittee to proceed to consider the report
on the basis of the list of issues (E/C 12/Q WKHK 1). The case of Hong Kong
was unusual and, in addition to issues relating to the existing situation,
there were many ot hers concerning the potential future framework that had not
been taken up specifically in the Commttee's list of issues. He therefore
suggested that the latter should be dealt with at the beginning, in relation
to section 1 on general information. Overall, at l|east as nuch attenti on had
to be devoted to the current situation of economc, social and cultural rights
as to the broader |egal and rel ated questions concerning the future status of
t he Covenant in Hong Kong.

19. M. SIMA, Country Rapporteur, said that he had been very inpressed by
the visit which he and Ms. Bonoan-Dandan, the Committee's other country
rapporteur, had nmade to Hong Kong in | ate Septenber and early Qctober 1996.
The civil service was efficient, the non-governnental organizations (NGs)
were vibrant, and the di al ogue between the CGovernnent and the governed was
frank and open.

20. Wth regard to the reporting obligation in respect of Hong Kong, several
interpretations of paragraph 156 of the Joint Declaration were possible. A
first interpretation was that China had a mni mum obligation to guarantee the
i npl enentation in Hong Kong of the guarantees contained in the two

Internati onal Covenants. A second possible interpretation was that China al so
had an obligation to “step into the United Kingdom s shoes” and assune its
international obligations vis-a-vis other States parties. The concl udi ng
observations which the Coomttee had drawn up in 1994 were conpatible with
both interpretations. In 1995, the Human Rights Conmittee had expressly
supported the second interpretation on the grounds of State succession and of
the contents of the Joint Declaration. Professor Burns had, however, offered
athird interpretation of paragraph 156, which - according to him- could be
under st ood as creating an obligation on both parties to the Joint Declaration
to nake every effort to bring about a situation that would pernit the

subm ssion of reports.

21. Both the present Committee and the Human R ghts Conmittee had encouraged
China to report, and as far as he was aware no State party to either of the
two Internati onal Covenants had nmade the slightest objection. It could

therefore be concluded that there was no | egal obstacle to prevent China from
reporting after 1 July 1997. The best way to achi eve that would be for the
Hong Kong Special Adm nistrative Region Governnent to submt a report under
the aegis of China. |If China decided not to report, there would be no | egal
obstacle to prevent the Hong Kong Special Adm nistrative Regi on Government
fromreporting by itself, as an international |egal entity having a general
capacity to engage in treaty relations and to take part in the work of

i nternational organizations in conformty with the Joint Declaration. The
Conmmi ttee shoul d place on record its encouragement of that procedure.
However, the best sol ution woul d obviously be for China to becone a party to
the Internati onal Covenant on Econom c, Social and Qultural R ghts.

22. The Commttee would do well to request a “wap-up” report fromthe

Uni ted Ki ngdom covering events up to 30 June 1997, w th enphasis on neasures
taken to ensure that human rights would subsequently be respected, and giving
a picture of the developnment of human rights in Hong Kong since 1842. The
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Comm ttee should al so strongly encourage Hong Kong non-gover nrment a
organi zations (NG3s) to continue to take part in the reporting process.

23. Wth regard to the followup to the Coomittee's consideration of the
Uni ted Kingdom s previous report in respect of Hong Kong, Professor Burns had
very aptly stated that during the hearings in 1994 the Hong Kong Cover nnent
had sought, politely and helpfully, to respond to the Conmttee's questions
and concerns, but only on a fornal and procedural |evel. However, beneath its
prof essed commtmnent to the spirit of the Covenant, there had been a fierce

i ntransi gence and unwi | Ii ngness even to consider the possibility that there

m ght be sone other way of doing things, that its policies mght fall short of
the standards set by the Covenant in sone inmportant areas, or that the
assessnent of an appropriate body of international experts m ght cause the
Covernnent to re-exam ne sone of its existing positions

24, The week following the Conmttee's consideration of the second periodic
report, a Hong Kong newspaper had quoted M. Fung as saying that the

Comm ttee's conclusions should not be taken as final since nmost nmenbers of the
Commi ttee had not been to Hong Kong. Two nenbers of the Committee had since
taken up invitations to visit the Territory. The Solicitor CGeneral had al so
been reported as saying that after a mere two days of questioning the
Committee could hardly claiman in-depth know edge of the situation. Upon his
return fromHong Kong, he had thus made a point of studying the Conmttee's
concl udi ng observations of 1994 and had found that, although sone additions

m ght have been useful, not a single word witten in 1994 required revision.

25. Ms. JIMENEZ BUTRAGUENO observed that Hong Kong's situation was
privileged. China would be inheriting a thriving econony, a fact it could not
fail to appreciate. She endorsed the conmments nmade by the previous speaker
and hoped eventually to visit Hong Kong herself. She appl auded the dynam sm
of Hong Kong's NG3s. Their participation enphasized the inportance the

Uni ted Kingdom evidently attached to a continuation of the dialogue with the
Comm ttee.

26. M. WMR ZAMBRANO said that Hong Kong's inportant economic role in Asia
was clearly an inmportant factor in the transition. It seened that China was
likely to respect the Joint Declaration as long as its provisions did not
conflict with the Republic's political objectives. The cerenonial entry of

Chi nese troops being planned to mark the transition in 1997 synbolized the
fact that Chinese sovereignty would be fully defended and exercised. He
endorsed M. Simma's view of the situation, but suggested that one further
possibility was that China woul d observe the rights set forth in the Covenant
without actually acceding to it. He would like the delegation to describe the
evolution of the political clinmate in which the negotiations with China had

t aken pl ace.

27. M. CEASU noted sone divergence of opinion between the United Ki ngdom
and China concerning the interpretati on and application of the Joint

Decl aration on two matters, nanely China's intention of replacing the existing
Legi sl ative Council with a provisional |egislature and the maintenance of
reporting obligations under the Internati onal Covenants. He wondered whet her
the United Ki ngdom Governnent had considered bringing the latter issue before
the Econom ¢ and Social Council or the General Assenbly. An advisory opinion
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m ght thus be requested fromthe International Court of Justice regarding
China' s obligations as a successor State under international human rights
treaties.

28. M. GRISSA said that, according to press reports, China was al ready
retreating fromthe provisions of the Joint Declaration. The Conmittee coul d
not expect the delegation to speculate as to China's future actions, but what
was the precise legal force of the Declaration?

29. Ms. BONOAN DANDAN , Country Rapporteur, said that the size of the

del egation testified to the inportance the United Kingdomattached to the
Covenant. In Hong Kong, she had been inpressed by the efficiency of the civi
service and the spirit of openness which had prevail ed throughout the visit.
Covernnent officials had sought to present a true picture of the situation,
and she and M. Simma had even been shown “cage dwel lings” and singleton
hostels. Their dialogue with NGO had been unrestricted, and the Government
had been concerned to point out neasures inplenented in the light of the
Conmittee's recommendations of 1994. She was di sappoi nted, however, that the
Covernnent's evi dent awareness of the problens in Hong Kong did not appear to
have been better translated into action. A though not exactly optimstic, she
remai ned hopeful that China would continue to report on the situation in

Hong Kong beyond 1997, and suggested that private, non-institutional pressure
m ght be brought to bear on China. Despite having ratified other instrunents,
Chi na had numerous reservati ons concerning the International Covenant on
Econom ¢, Social and Qultural Rghts. The Conmttee al so needed to discuss
whether it would still invite NGO subm ssions on Hong Kong after 1997

30. M. ADEKUOYE , conplinenting the del egati on on the conprehensive nature
of the informati on submtted, recalled the time when 50 years had appeared
sufficient for the econom c and social circunstances of China and Hong Kong to
converge. China believed such convergence to be possible. Wat was the

del egation's position? Despite far-reaching econom c and soci al changes,
China could hardly yet be called an open society, especially since it did not
observe many of the rights set forth in the Covenant. It was unrealistic to
expect that China would accede to the Covenant in the short term If the

Chi nese Governnment were to becone nmore accountable to its own people, then
sone of Hong Kong's aspirations mght be realized. 1If, however, China were at
any tine to consider its own sovereignty or |aw and order in Hong Kong to be
under threat, then restrictions mght conceivably be inposed on Hong Kong.

How coul d the di screpanci es between the Joint Declaration and the Basic Law be
reconciled in the short and medi umtern®

31. M. AHMED said that whether or not China naintained reporting

after 30 June 1997 woul d depend entirely upon her good will. Only China had
the answer. Although he concurred with M. Simma's presentation, his
experience as a di pl omat rmade hi mwonder about the wi sdom of bringing pressure
to bear on China as yet, lest it should prove counterproductive. China nust
be given tinme, and rather than engaging in fruitless specul ation regarding the
future, it mght be nore valuable for the Conmttee to scrutinize the

United Kingdoms record in Hong Kong.

32. He had twi ce visited Hong Kong, and had been inpressed by its
infrastructure which the United Ki ngdomwoul d be passing on as a | egacy to
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China. Hong Kong had a boom ng econony and the world' s fourth highest

per capita income - higher, indeed, than that of the United Kingdomitself.

Yet despite brilliant achievenents in nmany fields, the United Kingdoms record
was far fromperfect. N33 had provided details of deficiencies, such as the
lack of sanitation in “tenporary” dwellings - many already 20 years old -
where each inhabitant was allocated a nere 3.4 square netres, or |less than the
standard for prison cells. According to the 1995 Wrld Bank Devel oprent
Report, as quoted by xfam over 50 per cent of Hong Kong's incone was
concentrated in the hands of a nere 20 per cent of the popul ation, with

10 per cent surviving on only 2.3 per cent, and 11 per cent living in absolute
poverty. Covernnment reserves amounted to over HK$ 148,570 million
(approximately US$ 20 billion): why were sone of those funds not being used
to alleviate the poverty and housing situation, and to pronote human rights?

33. The International Confederation of Free Trade Unions strongly criticized
t he i nadequacy of Hong Kong's | abour |egislation, saying that it allowed

di smssals and disciplinary acts against strike participants. The Christian
Institute deplored the Hong Kong Government's failure to create a hunan rights
conmm ssion. The Hong Kong administrati on had apparently seen fit to use brute
force against illegal Vietnanese inmmgrants. The naturalization and
two-tiered passport systemwas far fromdenocratic. Despite the remarkable
infrastructure in Hong Kong, the United Kingdom had evidently created an
elitist society deficient in social denocracy and justice.

34. M. SIMVA, Country Rapporteur, said that he had three further concerns
the first of which related to the question of the provisional |egislature.
Referring to M. Gissa' s remarks, he pointed out that the Sino-British Joint
Decl arati on was a binding instrument which had been registered with the

United Nations. Wen one State party considered that the other State party
was failing to neet its obligations thereunder, it was the forner's
responsibility to take action on the matter. 1In a speech nmade during a visit
to Hong Kong in March 1996, the British Prime Mnister, referring to the
United Kingdom's noral responsibility towards the people of Hong Kong, as well
as its specific responsibility as a signatory State, had stated that if there
were any suggestion of a breach of the Joint Declaration the United Ki ngdom
woul d have a duty to pursue any |egal avenue. The Joint Declaration contained
specific provisions describing the type of |legislature that should remain in
exi stence after the transfer of sovereignty in July 1997. 1In the light of the
Prime Mnister's statenent, he failed to understand the United Ki ngdom s
hesitance in reacting to China' s proposal to replace the Legislative Council
by an alternative |egislative body. |If such a nove did not constitute a
breach of the Joint Declaration, then what did?

35. H s second concern was China's declared intention to amend severa
provisions in the Bill of R ghts Odinance, as well as other |egislation
relating to its inplenentation. As the substance of the Bill of R ghts
closely reflected that of the Covenant, China's proposal had serious
inplications, since it was tantanount to maki ng amendnents to a multilatera
treaty. Lastly, he was concerned by the fact that the court of final appea
requi red by the Joint Declaration would not be established until after the
transfer of power to the Chinese authorities in July 1997. Furthernore,
contrary to earlier proposals nooted, it had now been agreed that only one
foreign judge would be allowed on its bench. D d the United Ki ngdom
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del egation consider that such a court would be in a position to guarantee the
protection of human rights in the territory of Hong Kong after July 1997?

36. M. GRISSA said that irrespective of the binding nature of the Joint
Decl aration one State party could not conpel the other to honour its
obligations thereunder. That issue mght present a problemin future, in view
of China's attitude towards certain nmatters, as described by M. Simma.

37. Ms. AHODIKPE said that although the United Ki ngdom and Hong Kong
authorities considered the Joint Declaration to be an international agreenent,
it was not yet clear whether China accorded the instrunent the sane status or
would treat it as an agreenent reached under national |aw from which
derogations woul d be allowed. She hoped that the del egati on would be able to
set the Conmittee's mnd at rest on that issue.

38. M. STEEL (United Kingdon) said that he could confirmM. Simm's point
regarding the Joint Declaration. It was a treaty that had been sol etmly and
willingly entered into by two Covernments, thereby creating obligations under
international |law he had no reason to believe that either party would

di sregard them One such obligation was the subm ssion of reports to the
Conmittee and, as borne out by the British Prime Mnister's statenent, the

Uni ted Ki ngdomwoul d not |ose interest in Hong Kong or in the observance of
the Covenant on the Territory after the transfer of sovereignty. For the tine
bei ng he preferred not to specul ate on what action his Covernment m ght take
in the case of a breach of the Joint Declaration - although, as M. Ceausu had
observed, various recourses were avail abl e.

39. Furthernmore, he did not consider it useful to give an appraisal of

the current clinate of negotiations between the United Kingdomand the

Peopl e's Republic of China. Negotiations were under way on a whol e range of
issues relating to the transition and the inplenmentati on of the Joint

Decl aration, and they woul d conti nue well beyond 1997. It was hoped that the
Chi nese Governnment would finally accept the United Kingdom's point of view on
the remaining issues and in particular those of interest to the Commttee,
such as reporting obligations.

40. The British Government did not regard the proposed establishnent of a
provisional |egislature as useful or, indeed, necessary under the Joint

Decl aration. Mreover, the question of whether its establishment m ght
constitute a breach of the Joint Declaration was open to debate. There was
currently nuch uncertainty surrounding the proposals for the new | egislative
body and its functions. Al he could say was that the Legislative Council was
currently the only lawful legislature in Hong Kong and thus there was no
contravention of the Joint Declaration in that respect.

41. The proposal s nade regarding the Bill of R ghts Odinance and ot her

rel evant |egislation were currently no nore than proposals. |If after

30 June 1997 any neasures were introduced to give effect to those proposals,
it would be the responsibility of the legislature of the Hong Kong Speci al
Adm ni strative Region to consider themand translate theminto | aw as
necessary. On the other hand, legislation relating to the court of final
appeal had al ready been enacted and to his know edge there was nothing in the
law that could be deened as prejudicial to human rights.
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42. M. FUNG (United Kingdom said that, under the terns of the Joint
Decl aration, the United Kingdomand the People's Republic of China had agreed
in 1984 that the Privy Council would be replaced by a court of final appeal
In 1995 the two parties had agreed on legislation to enable the court to
function as of 1 July 1997. The legislation in question allowed for one

overseas judge froma common | aw jurisdiction per case

43. M. SIMA, Country Rapporteur, asked whether nenbers of the human rights
and legal circles in Hong Kong had been di sappointed at the final agreenent
reached concerning the court of final appeal, whereby only one foreign judge
was allowed on its bench per case. He would wel cone infornation on the tenure
of judges appointed to that court. Furthernore, was it true that nagistrates
in Hong Kong were given two-year renewable contracts? If so, did the

del egati on consi der such tenure to be in the interests of human rights
jurisprudence? A neeting w th high-ranking judges on his recent visit to

Hong Kong had indicated a | ack of receptiveness to human rights matters. |If
such attitudes prevail ed before the transfer of power to the People's Republic
of China, there was sonme cause for concern regardi ng the i ndependence and
stability of human rights jurisprudence in Hong Kong in the future

44, M. FUNG (United Kingdom said that the independence of the judiciary
had | ong been regarded as one of the foundations of Hong Kong's prosperity and
stability and had thus been underscored in the Joint Declaration in
recognition of that fact. Judges enjoyed security of tenure in Hong Kong.
Recomrendati ons for their appoi ntnent were nade to the Governor by an

i ndependent conmi ssi on conprising nenbers of the Bar, the Attorney General and
lay nmenbers. After July 1997 the Comm ssion woul d be renamed the Judicia

O fices Recommendati on Conm ssion and woul d ensure greater inpartiality as its

deci si ons woul d be binding on the Chi ef Executive.

45, Under Hong Kong's common | aw system magi strates were treated
differently fromdistrict and high court judges since they were not,

stricto senso , judges. Their termof office lasted for three years and they
were nornal ly given three such successive terns. However, the rules regarding
how nagi strates di scharged their functions were the sane as those relating to
ot her j udges.

46. In Hong Kong, human rights protection by |aw was taken very seriously.
A large body of jurisprudence had been built up by the Hong Kong judiciary
since the enactnent of the Bill of Rghts Odinance in 1991 and it was

i nfornmed by the jurisprudence of the courts of other common |aw countries,
including the United States, Australia and the United Kingdom In their
courts, nenbers of the Hong Kong judiciary had furthernore cited the decisions
of other bodies outside the common | aw world, such as the European Court of
Human R ghts, and al so the Human Rights Conmittee, in connection with

communi cations submtted under the Qptional Protocol. He was in no doubt that
there was a healthy respect for the protection of human rights by lawin

Hong Kong, although plainly not every judge viewed human rights jurisprudence
in the sane way.

47. Efforts had been nmade of late, with fairly inpressive results, to
enhance human rights expertise and create greater awareness about the rel evant
jurisprudence. Menbers of the Hong Kong judiciary participated i n hunman
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rights conferences and sem nars organi zed i n Hong Kong and worl dwi de and were
encouraged in such ventures by the Covernnent. A specialist human rights |ist
had been drawn up and a specialist judge appointed to deal with applications
for judicial reviewunder the Bill of Rghts and with relevant litigation
cases.

48. M. SIMVA, Country Raporteur, said that the Chief Justice of Hong Kong
had been quoted by a human rights NGO to the effect that the Bill of R ghts
undermned the territory's legal system Since the Chief Justice had actually
adm tted maki ng the comrent in a statement submitted to the executive branch
of the Governnent, it did not bode well for the future of human rights in

Hong Kong.

49, Ms. BONOAN DANDAN , Country Rapporteur, expressed great surprise at
M. Fung's commrents regardi ng programres to enhance human rights expertise
anong the judiciary. Fromher neeting with the high-ranking menber of the
Hong Kong judiciary, she had formed the distinct inpression that there was
very little awareness of human rights issues anong Hong Kong judges. She
wonder ed how many judges used the know edge acquired when participating in
such programmes in their everyday work. Furthernore, in how nmany court cases
had the provisions of the Covenant been cited?

50. M. FUNG (UWnited Kingdom said that he was not in a position to vouch
for the views of individual judges. However, as far as the Hong Kong
Covernnent was concerned, the Bill of R ghts Odinance had been enacted to
allow for the incorporation of the provisions of the Covenant in donestic |aw
The Ordinance also reflected the agreenent made under international law - in
the Joint Declaration - that provisions of the Covenant woul d continue to
apply to Hong Kong after 30 June 1997. Moreover, the grow ng body of
jurisprudence was proof that the Bill of R ghts was very nuch a living | aw
Judges were encouraged by the Chief Justice to attend human rights sem nars
Al jurisdictions had recently introduced a franework for the protection of
human rights by law, and the fact that sone judges felt that changed the
rules of the game - since it introduced a new el enent of neasuring
constitutionality - underscored the reality of the process. Not all menbers
of the judiciary would adapt to the new situation with the sane ease

51. The Bill of R ghts had generated a whol e corpus of case-law that was
considered with interest in common |aw jurisdictions overseas. Furthernore
there was a body of jurisprudence that relied on the decisions of the Hunman
Rights Committee. Information on cases in which the Covenant had been cited
coul d be provided in due course, as required.

52. The CHAIRPERSON invited the Committee nenbers to pose suppl ementary
guestions concerning article 2, on the basis of the witten replies of the
State party and with particular reference to issues of discrimnation.

53. M. SIMA, Country Rapporteur, said that he wished to draw attention to
three cases in which, if his facts were correct, the rights of those concerned
had been gravely violated. The first case was of a wonan, half ethnic

Chi nese, half Vi etnanmese, whose netal brace had stuck in her gum Denta
treatment had been refused, despite the great pain suffered by the wonman and
even t hough there had been tine for her to be treated before her return to
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China. In the second case, a wonman with breast cancer had been told that her
only hope of treatnent woul d invol ve voluntary repatriation. She had been
nmoved fromone prison to another, and had suffered fromthe effects of
tear-gas, but to date she had received no treatnment. Lastly, the parents of a
boy suffering fromleukaem a had been told that he woul d recei ve the necessary
bone nmarrow transplant only if they were to sign a voluntary repatriation
form The parents had insisted on unconditional treatment, which had been
refused, and the boy had died. He hoped that the delegation could tell him
that the stories were not true.

54. M. AHMED said that in 1992 one of the criteria reportedly applied by
immgration officers to woul d-be entrants had been race; donestic hel pers,
especially those fromthe Philippines, had conpl ai ned of receiving
particularly bad treatnent. He would Iike to know whether race was still a
criterion for adm ssion to Hong Kong.

55. M. CGRISSA asked on what grounds the distinction between nationality and
resi dence was determ ned and, nore specifically, how a non-pernmanent resident
coul d become permanent. Secondly, he noted that under the British Enpire
peopl e had been freely transferred fromone colony to another. He wished to
know whet her the rights of persons originally fromother colonies would be
protected after reversion to China or whether they would lose their right to
stay in Hong Kong.

56. Ms. BONOAN DANDAN asked how far the Sex D scrimnation Odinance and
the Disability Discrimnation Odinance had been inplenented. Could they be
i nvoked in court and, if so, had they actually been invoked, and in how many
cases? She also wished to know the results of the studies of discrimnation
on grounds of sexual orientation and age, and whether the study of

di scrimnation on racial grounds had commenced.

57. M. ADEKUOYE , noting that Hong Kong Chi nese were underrepresented in
seni or governnent posts, said that according to his information a group of
expatriates in key positions had come out in opposition to the proposed

| ocalization and had taken | egal action against the CGovernnent on the ground
that their rights had been infringed. How were the opposing clains reconciled
and what was the position of the Hong Kong Government on the issue?

58. M. FUNG (United Kingdom replied that the Governnent was seriously
committed to localization at all levels in the interests of maxi numcontinuity
after Hong Kong's reversion to China. He could confirmthat the Association
of Expatriate Gvil Servants had sought a judicial review of the |ocalization
process, invoking the Bill of R ghts. They had been granted | eave to proceed
in January 1995, and in Cctober of the same year a H gh Court judge had rul ed
agai nst the CGovernnent on seven issues. The Association had appeal ed on

further issues, while the Governnment had cross-appeal ed on two ot hers.

59. On 22 Novenber 1996 the Court of Appeal had di smssed the CGovernnent's
cross-appeal, but had upheld the legality of four aspects of |ocalization:

the definition of “permanent resident” under which expatriates coul d becone
local civil servants; the deduction of the length of transferees' contracts of
enpl oynent by previous extensions given to them the “openi ng-up arrangenent”,
whereby expatriates seeking to have their contracts renewed had to conpete
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with local civil servants; and the “successi on post schene”, under which
senior directorate staff of local origin were grooned to succeed to posts
previously held by expatriates. Two issues had been held not to be
susceptible of judicial review the definition of “local”, as applied to
enpl oynent; and the Chi nese | anguage requirenment for posts on pensionabl e
terns. The seven aspects of localization policy that had been held to be

unl awful were the requirement that overseas officers should take all accrued
| eave before becom ng local officers; the restriction on promotion for
transferees; the requirenment for conpetence in Chinese for transfer under the
transitional arrangements; the principle of transferring officers at a | ower
rank than they already held; the restriction on pronotion after transferees
had becone | ocal officers; the Chinese | anguage requirenent under the

“openi ng-up arrangenent”; and the pronotion ceiling for overseas officers who
served at overseas staff grade A and Bl ranks.

60. It was a long and conplicated judgenent, recently delivered, and the
Governnent was studying it with care. The Court had recogni zed, however, that
the Governnment had acted in good faith throughout and there had been no
suggestion that localization itself was unlawful. The Covernnent therefore
proposed to continue the policy, which was wise in view of the inpending
change of sovereignty.

61. Wth regard to the Sex D scrimnation Odinance and the Disability

Di scrimnation Odinance, he wished to point out that an Equal Qpportunities
Conmi ssion had been set up under the terns of the Odinances and was mandat ed
to keep their inplenmentation under review The Comm ssion investigated
conplaints, if possible resolving themby conciliation. [If that was not
possible, it hel ped the conplainant to take the natter to court on the basis
of common law. It was al so drawi ng up codes of practice under the two

O di nances. Codes of practice relating to enpl oynment had recently been
finalized after public consultation and, if endorsed by the Legislative
Council, would cone into effect on 20 Decenber. The Conmi ssion was al so
responsi bl e for publicity. The O dinances were so new that he had no
statistics to hand on cases in which they had been invoked, but he woul d
gladly find out and informthe Conmmittee.

62. As for the studies nmentioned by Ms. Bonoan-Dandan, the Government, in
accordance with the views expressed by the public, would enact |egislation on
di scrimnation based on sexual orientation. It would also take admnistrative
nmeasures to enhance opportunities for sexual mnorities. Following its
consultations on age discrimnation, it had decided not to proceed with

| egi sl ative nmeasures in that regard but would concentrate on a canpai gn of
public education, publicity and sel f-education, starting in 1997. The
situation would be reviewed after a year, at which time the need for

| egi sl ation could be considered. The study of race discrimnation had
comrenced; public hearings would start early in 1997.

63. The Government would be glad to look into the cases cited by M. Simm
if he could provide details to enable themto be tracked down; he woul d then
report back to the Conmittee. He would also reply later to the questions of
M. Gissa and M. Ahned.
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64. M. ADEKUOYE asked whether he would be right in thinking that the Bil
of Rghts was only partially effective in protecting civil and politica
rights because it did not apply to the private sector.

65. M. FUNG (Wnited Kingdom) said that the Bill of R ghts had been many
years in the gestation and had been drafted only after extensive studies of
systens in other jurisdictions, particularly comon |aw jurisdictions, such as
Canada. As a result of conparisons with such jurisdictions and in response to
the strong views held by | eading human rights lawers in the United Ki ngdom

it had been decided to restrict the Bill of Rights to the Covernment, public
services and quangos. It was true that the Bill provided no protection for
the infringement of an individual's rights by another individual, but the
situation had been greatly inproved when the decision had been nmade to enact

| egi sl ati on agai nst discrimnation on the grounds of sex or disability, which
was fully binding on individuals and the private sector.

The neeting rose at 1 p.m




