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The neeting was called to order at 10.05 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 6) (continued)

Initial report of the People's Republic of China on the Hong Kong
Special Adninistrative Region (continued) (CCPR/ C/ HKSAR/ 99/ 1)

1. At the invitation of the Chairperson, M. Q ao Zoughuai (China),

M. Lan, M. Allcock, M. S. Wng, Ms. Lam M. Dean, M. So, M. Chu,

Ms. Yau, Ms. Chan and M. P. Whng (Hong Kong Special Administrative Region -
HKSAR) resuned their places at the Comrittee table.

2. M. Q AO Zoughuai (China) said that under the Sino-British Joint

Decl arati on and the Basic Law of the HKSAR, the Covenant had continued to be
applicable after 1 July 1997. Although China was not currently a party to the
Covenant, it was now transnmitting the HKSAR report to the Comrittee under the
principle “One country, two systenms”, in order to enable the internationa
comunity to gain a better understanding of the human rights situation in the
Regi on, and as a contribution to the pronotion and protection of human rights
i n general

3. M. LAN (Hong Kong SAR) said that Hong Kong was an open society, which
operated in a free market econony underpinned by the rule of |aw and the
unfettered flow of ideas and information. |Its Constitution, known as the

Basi ¢ Law, guaranteed the fundamental rights and duties of its residents, in
line with the provisions of the Covenant. The presence of a nunber of NGOs at
the neeting was evidence of Hong Kong's commtnment to a free and open society.

4, The report made nention of the judgenment of the Court of Final Appeal in
the matter of the right of abode, which had been delivered on 19 January 1999.
That judgenment meant that an extra 1.6 million mainland-born people would be
entitled to enter and live in Hong Kong, increasing the popul ati on by

26 per cent. The expansion in housing, schools, hospitals, transport and
soci al services needed to cater for such a large influx of people would

i nvol ve additional costs of over US$ 91 billion, which would have to be net at
the expense of plans to inprove the living standards of the existing
popul ati on.

5. Hong Kong had a long tradition of absorbing mgrants fromthe mainl and.
Al t hough it was one of the npst densely popul ated places in the world, with
nearly 6,000 people per square kilometre, it admtted some 54,000 new
residents every year. Unfortunately, the court's interpretation of

articles 22 and 24 of the Basic Law had effectively renoved the nechani sns

t hat enabl ed Hong Kong to control the rate of entry and thus the growth rate
of its permanent population. 1In order to remedy that situation, either an
interpretation of the Basic Law or an anendnent to it was needed, and that
could only be carried out by the Standing Committee of the National People's
Congr ess.

6. The Standing Committee had issued its interpretation on 26 June 1999.
Under that interpretation, article 22 neant that persons of Chinese
nationality born outside Hong Kong were eligible for right of abode only if,
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at the tinme of their birth, at |east one of their parents had al ready had such
right of abode. It also nmeant that mainland residents born of Hong Kong

per manent residents had to apply for approval from mainland authorities for
entry into Hong Kong for the purpose of settlement. Contrary to the views of
some critics, he believed that the decision to refer the matter to the
Standing Committee - a non-judicial body - was entirely consistent with the
rule of law. The interpretation given would not dimnish the status of the
Court of Final Appeal, nor would it underm ne judicial independence. The
decision to seek an interpretation was an exceptional neasure to deal with
exceptional circunstances, and had had the overwhel m ng support of the

Hong Kong comunity and of a clear majority of its legislature. There had
been no attenpt to overturn the ruling of the Court of Final Appeal: the
interpretation had changed only the principles to be applied to clains for

ri ght of abode that had been pendi ng when interpretati on had been made, and to
those made after it. Lastly, power of interpretation related only to the
Basic Law itself, and could not be exercised in relation to conmon-| aw
principles or to Hong Kong's own statutory provisions.

7. There had been nmuch debate in recent nonths on the issue of press
freedom and freedom of expression. In his view, concerns that those freedons
were threatened by the proposal to establish a Press Council for the
Protection of Privacy were unjustified. The proposal had not in fact cone
fromthe Governnment: it was included in a discussion paper on the regul ation
of nmedia intrusion issued by the Privacy Sub-Conmittee of the Law Reform

Commi ssion as part of a study on which it had been engaged for 10 years. The
CGover nment was keepi ng an open mnd, and woul d consi der the Comm ssion's fina
report, taking full account of the views of interested parties, as well as its
own commtnment to protecting the right to privacy and freedom of the press.

8. The CHAI RPERSON invited the delegation to reply to the list of issues
(CCPR/ C/ 67/ LI HKSAR/ 1) prepared by the Committee, which read:

“Status of the Covenant and conformity of laws with it (art. 2)

1. Pl ease expl ain how eventual conflicts between the Basic Law and
t he Covenant or between the Hong Kong Bill of Rights O dinance (BORO
and the Covenant are resolved and how the prinmacy of the Covenant is
ensured in domestic |egislation and practice (report, paras. 11-24).

2. Bearing in mnd that article 39 of the Basic Law stipul ates that
the provisions of the Covenant shall remain in force in HKSAR, can

i ndi vi dual s i nvoke and the courts rely on those provisions not included
i n BORO?

3. Pl ease el aborate on the conposition, including appointnment and
renoval , and scope of operation of the Orbudsman's O fice (paras. 26,
40-44). Pl ease give exanpl es of cases exam ned and investigations
conducted by the Orbudsman, and of the response given by HKSAR
authorities to the Onbudsman's recomendati ons. Pl ease el aborate on the
i nformati on contained in paragraph 211 of the report according to which
bet ween 1994 and 1997 the Orbudsman received over 500 conplaints from
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prisoners, only 9 of which were considered substantiated. Please
i ndi cate the nunber of conplaints received by the Orbudsman since 1997
and their disposition.

4, VWhat renedi es are avail able to persons who suffer violations of
Covenant rights by non-governnental actors, for exanple, discrimnation
on the ground of race?

5. Pl ease provi de additional information on education and training
on the Covenant provided to government officials, judges, |awers,
school teachers and police officials.

Derogation and states of energency (art. 4)

6. How is article 18 (3) of the Basic Law conpatible with article 4
of the Covenant? How would non-derogable rights be protected in a case
of a state of emergency? (report, paras. 95-97).

Right tolife (art. 6)

7. Pl ease explain the execution in Decenber 1998 of HKSAR citizens
Cheung Tze-Keung, Chin Hon-sau and Chan Chi-hou for crinmes commtted in
HKSAR, in spite of the abolition of the death penalty in HKSAR Wy did
not the HKSAR seek the return of these persons in order that they be
tried and sentenced by the courts of the place where the offences were
commtted? Has an agreenent been negotiated by HKSAR to obtain the
return of HKSAR citizens accused of crinmes comritted in the HKSAR for
trial in HKSAR?

Detention and treatnent of prisoners (arts. 7, 9, 10)

8. In addition to the case referred to in paragraph 114, how many
police officers have been charged or convicted in relation with offences
commi tted agai nst persons arrested or detai ned?

Right to fair hearing, independence of the judiciary

9. Article 19 of the Basic Law vests the HKSAR wi th i ndependent
judicial power, including that of final adjudication (report,

para. 265). Please explain the inpact on the independence of the
judiciary of the decision of 26 June 1999 of the Standing Commttee of
the National Peoples' Congress overturning the interpretation of the
final decision of 26 January 1999 of the Court of Final Appeal (cases
Na Ka Ling (an infant) & Others v. Director of Inmm gration and Chan Kam
Nga (an infant) & Others v. Director of Imrmigration). Howis the action
of HKSAR Government to obtain fromthe Standing Commttee of the
Nat i onal Peopl es’ Congress an interpretation of article 24 (2) (3) of
the Basic Law consistent with article 158 (3) of that Law? How is the
resulting situation conpatible with articles 2 (2) and 14 of the
Covenant ?
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Right to enter one's own country, expulsion of aliens; protection of the
famly and rights of the child (arts. 12, 13, 23, 24)

10. VWhat has been the effect of the recent interpretation of

article 24 (2) (3) of the Basic Law on persons already in Hong Kong SAR
and on those in mainland China seeking to enter the HKSAR under that
Law? How many are affected this way?

11. Pl ease explain how persons claimng a right of abode in

Hong Kong SAR under article 24 (2) (3) of the Basic Law secure a valid
travel docunent and certificate of entitlenment. Do the courts of

Hong Kong have jurisdiction to determ ne whether a person has such a
ri ght of abode? How do those persons who are in mainland China have
access to the courts of HKSAR to determ ne their status under

article 24? What other requirements or conditions apply?

12. How does the decision to abolish the 'port of first asylum policy'
affect the repatriation of aliens, particularly Vietnanese?
(paras. 165-167)

Right to hold opinions, freedom of expression and the nmedia (art. 19)

13. To what extent has strong government criticismof the nedia, and
in particular the RTHK, contributed to a climte of self-censorship and
reluctance to discuss freely sensitive political issues (see report,
paras. 334-349)

Right to freedom of association, trade union rights, peaceful assenbly
(arts. 21, 22)

14. In regard to the right of peaceful assenmbly, please give precise
details of the grounds of objection by the police and the reasons which
nmust be provided under the Public Order Odinance for such objection
How have the recomendati ons of the Independent Police Conplaints

Conmi ttee been inplenented, and how has this changed police practice?
(report, paras. 382, 387)

15. Pl ease comrent on the conpatibility of the revision of the

Soci eties Ordi nance (paras. 389-392) with articles 21 and 22 of the
Covenant. In particular, conment on the conpul sory registration of
associ ations. How many applications for registration have been granted
and how many deni ed? What are the criteria used in deciding whether or
not to register?

16. Pl ease comrent on the conpatibility of Anendnents to the
Enmpl oyment Ordi nance (paras. 393-403) with article 22 of the Covenant.

Gender _equality, violence against wonen, prohibition of discrimnation
(arts. 3, 23 and 26)

17. Pl ease comrent on the application of the Sex Discrimnation
Ordi nance (1995) and the Family Status Ordi nance (1997). \What is the
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percentage of women in senior positions in government, in governmenta
advi sory boards and statutory conmittees, in the judiciary, and in the
private sector?

18. Pl ease comment on the effectiveness of the Domestic Viol ence
Ordi nance. Please provide information on viol ence agai nst wonen,
including rape and marital rape. Are there any programres for
counselling and rehabilitation of victinms?

Participation in public affairs (art. 25)

19. Pl ease i ndi cate whether and to what extent the rules relating to
the conposition, election and functioning of the Legislative Council and
the District Council are conpatible with the stated willingness of the

HKSAR Government to consolidate and devel op the denocratic functioning
of the institutions on the basis of universal suffrage and with due
respect to the principle of equality.

20. How are the recent abolition of Minicipal Councils and the

repl acenent of District Boards with District Councils whose nenbers are
partly nom nated conpatible with the stated ains of the HKSAR Gover nnent
to strengthen public participation in community affairs (paras. 469,
475) ?

21. To what extent do property, descent and marriage requirenents and
conditions deny to wormen the equal right to be elected as village
representative? What steps have been taken to ensure that all wonen are
able to exercise the right to vote in these village el ections?

Di ssemination of information about the Covenant (art. 2)

22. Pl ease indicate the steps taken to dissem nate information on the
subm ssion of the report and its consideration by the Conmttee and, in
particular, on the Conmittee's concludi ng observations.”

9. M. ALLCOCK (Hong Kong SAR), responding to question 1 of the |ist of

i ssues, said that under article 39 of the Basic Law, the provisions of the
Covenant as applied to Hong Kong would remain in force and woul d be

i mpl enented through existing legislation. The sane article provided that the
rights enjoyed by Hong Kong residents should not be restricted except as
prescribed by law, and that such restrictions should not contravene the
provi sions of the Covenant as applied to Hong Kong. The Covenant enjoyed a
speci al constitutional status and was in effect part of the Basic Law. Any
conflict between the two would be resolved by an interpretation of the

rel evant articles, including article 39, and efforts would be made to
reconcile the provisions in a way which would not cause a breach of the
Covenant .

10. The Bill of Rights Odinance (BORO) gave effect in local lawto the

rel evant provisions of the Covenant. Any conflict between it and a provision
of the Basic Law woul d al nost certainly create a conflict between that

provi sion and article 39, which would again be resolved by an interpretation
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of the Basic Law itself. There was no question of the protection offered by
the BORO being automatically overridden by a conflicting provision of the
Basi ¢ Law.

11. The primacy of the Covenant was ensured in donestic |legislation by a
conbi nation of articles 39, 11, 8 and 160 of the Basic Law. Article 11

provi ded that no | aw enacted by the | egislature should contravene the Basic
Law. Thus, any provision enacted after reunification which restricted the
rights and freedons of Hong Kong in a way inconsistent with the Covenant woul d
breach the Basic Law and woul d not be enforced by the courts. The sanme
applied to any | aws enacted before reunification

12. The primacy of the Covenant was ensured in practice by a wi de range of
measures. Thus, there was a Steering Conmittee in charge of activities to
pronot e understandi ng of the Basic Law, including rights under the Covenant,
and a team of | awers whose task it was to advise the Governnent on how far
proposed | egi slation was conpatible with it. |Independent bodies, such as the
Police Conplaints Commttee, the Equal Opportunities Comr ssion, and the

O fice of the Orbudsman, perfornmed a nonitoring role, as did NGOs and the
nmedi a.

13. M. S. WONG (Hong Kong SAR) replying to question 2, said the provisions
of the Covenant not included in the BORO were those in respect of which
reservations and declarations applied. Article 39 of the Basic Law was
unlikely to provide an avenue for individuals to invoke such provisions.
However, although certain Covenant rights were not guaranteed, they could be
protected by other neans: for instance, the right of a child to acquire a
nationality under article 24 was provided for by the Nationality Law of China.
Simlarly, the Prisons Ordinance, in its regulations on custodial discipline
and channel s of appeal, took into account the rights of persons deprived of
their liberty.

14. M . DEAN (Hong Kong SAR), responding to question 3, said the Orbudsman
was appointed by the Head of State for a termof five years, after which he

woul d be eligible for reappointnent. He could be renoved from his post

only on grounds of inability to discharge his functions or for m sbehaviour

The Orbudsman's O fice currently had a staff of 32, which included

2 administrators and 30 investigators.

15. The scope of operation of the Onbudsman was defined in the BORO he

was enpowered to investigate and report on grievances arising from

mal adm ni stration. He currently had jurisdiction over alnost the whole of
government, with the exception of the police and the |Independent Conm ssion
agai nst Corruption. He could use his discretion, within the paranmeters of the
BORO, in deciding whether a conplaint warranted investigation, and al so had

di scretion in regard to matters arising from provisions prohibiting any appea
or review in particular circunstances.

16. On the matter of complaints fromprisoners, 33 per cent of the 500
conpl aints received over the three-year period were the result of failures of
conmuni cati on and had been resol ved w thout need for investigation. A
further 10 per cent had been settled internally by the Correctional Service,
and sonme 19 per cent had been found unactionabl e due to having been w t hdrawn
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or insufficiently substantiated. Twenty-six per cent had been outside the
Onbudsman's jurisdiction, either because they were within the scope of other
appeal s channel s or because they did not relate to maladm nistration. Thus,
only 12 per cent of the original 500 conplaints had been eligible for

consi deration by the Orbudsman, and of those 60 cases, only 9 had been
subst anti at ed.

17. Between 1 January 1997 and 30 Septemnber 1999 there had been 7, 464

conpl aints, of which 2,630 had been outside the Onbudsman's jurisdiction

and 918 had been wi thdrawn or discontinued. Six hundred and eighty-five

conpl aints had been investigated, 1,936 had been settled informally, 30 had
been resol ved by nedi ation, and 1,265 handl ed by the Service's own nmechani sis.

18. One exanple was a conplaint by a Nigerian prisoner that he had been
rudely treated when detained for purposes of an inquiry. Owing to
contradictions between the accounts of w tnesses, the conplaint had not been
substanti ated, but the Orbudsman had neverthel ess recomrended that vi deotape
facilities should be installed to prevent any possible m streatnment during
interviews. Another exanple was a conplaint by a prisoner that he had only
been allowed three mnutes for an urgent phone call to his wife in mainland
China. Although he had subsequently wi thdrawn the conplaint, the Orbudsman
had neverthel ess investigated it, and found that prison staff had in fact
behaved correctly and shown considerable flexibility by allow ng the prisoner
to speak for longer than the regul ation three mnutes on other occasions.

19. M . DEAN (Hong Kong SAR), replying to question 4 of the list of issues,
said that rights in Hong Kong were given effect through various instrunents,
the npst outstandi ng being the BORO. While the BORO was bi nding on the
Governnment and the public authorities, it did not extend to citizens' rights,
many of which were governed by specific provisions of domestic |egislation
The nost inportant were the |aws on discrimnation on grounds of sex,
disability and famly status. Privacy was al so protected under the Persona
Data (Privacy) Ordinance. All of the above were consistent with article 2 of
t he Covenant.

20. The right to security of the person was guaranteed basically by the

O fences agai nst the Person Odinance, which made it an offence to inflict
wounds. There were no specific |aws against racial discrimnation by private
i ndi vi dual s, but adequate provisions existed in the domestic |aws to cover
raci ally-notivated acts of violence and prohibit incitenent to racial hatred
by either individuals or organi zations. Distinction on the basis of race,
colour, religion, or national or ethnic origin was also prohibited. The
penal ty depended on the gravity of the offence. Further, the Societies

Ordi nance provided for issuance of a ban on operations of a society deened
prejudicial to the public order and security of Hong Kong. 1In the current
context, it nmeant that any society formed for the purpose of fomenting racia
hatred or strife would be barred forthwth.

21. Section 33/1 of the Tel evision O dinance prohibited broadcasts that
incited hatred on account of colour, race, sex, religion, nationality or
ethnic or national origin. The Film Censorship O dinance banned projection of
films that insulted any particul ar category of person by reference to any of
the above. Sinilarly, the Codes of Practice and Programme Standards for radio
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and tel evision broadcasts contained provisions forbidding the broadcast of any
programme likely to incite hatred or denigrating any category of person

22. There was no single unbrella renedy for all types of racia

di scrimnation, but particular renedies did exist. A person assaulted on
raci al grounds could bring a civil action for compensation. Simlarly, faced
with evidence that a broadcast might incite racial hatred, the Chief Secretary
for Adm nistration could apply to the Court under section 33 of the Tel evision
Ordi nance or section 13 (m of the Tel ecomruni cati on Ordi nance for an order to
ban the programme. Mbreover, article 39 of the Basic Law, which incorporated
the Covenant as it applied to Hong Kong, authorized any person to chall enge
raci ally-di scrimnatory conduct in the courts. Remedies were also avail able
under other domestic |aws for persons who suffered violation of other Covenant
rights.

23. M. LAN (Hong Kong SAR), in response to question 5, said that human
rights education in the Covenant was provided for senior governnment officials,
judges and teachers. Application of the BOROto the normal duties of

Hong Kong civil servants was an inmportant conponent of education in the
Covenant for middle-level and senior governnment officials. The |ega
parameters of article 21 (c) of the BORO, which corresponded to article 25 (c)
of the Covenant, forned part of a human rights managenent nodule for the
executive grade of the civil service. Also, virtually all policy bureaux and
many gover nment departnments had been involved in the drafting of the Hong Kong
report as part of “on-the-job” training in the Covenant, in addition to the
formal training courses designed for civil servants at that |evel.

24. The Hong Kong judiciary operated within the international world of
conmon | aw and fol |l owed devel opments in all areas, including human rights |aw,
in other common-law jurisdictions. The Judicial Studies Board provided
conti nui ng education and training for judges by organi zing sem nars. Judges
of Hong Kong's various courts had attended prestigious internationa
conferences and visited law institutions abroad. |In April 1990, a Hong Kong
Hi gh Court judge had chaired an international panel discussion on

“Augusto Pinochet and the pursuit of justice in violations of human rights:
implications for international |aw and Hong Kong”. And Hong Kong woul d be
hol di ng a sem nar on equal opportunities for judges and judicial officers in
Mar ch 2000.

25. In the past year, seven training sessions on the BORO organi zed by the
Justice Departnent had been attended by over 160 government judicial officers.
During the sane period nore than 50 | awyers had participated in congresses on
t he BORO organi zed by the universities and other academ c institutions.

26. Trai ning was al so provided for newy recruited police constables and
i nspectors, while recently pronoted superintendents of police were required to
attend a human rights cadre featuring presentations by outside associ ati ons,

i ncluding Amesty International. Over the previous 12 nonths the Custons and
Exci se, Immgration, and Correctional Services Departnents had all organi zed
training sessions and panel discussions on the BORO for their staff. 1In

May 1992 the Operations Departnent of the |Independent Commi ssion agai nst
Corruption (I CAC), which had the vital task of nmmintaining a corruption-free
society and civil service, had set up a special research unit with the
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speci fic mandate to nonitor the various departnments’ conpliance with the BORO
and the inplications for the Comm ssion’s operations. It had recently held
two semi nars on the BORO for its investigators.

27. The Educati on Departnent arranged in-service human rights training for
teachers, who could in turn pass that know edge on to students. The
Department had al so conm ssioned tertiary institutions, such as the Chinese
Uni versity of Hong Kong and the Hong Kong Institute of Education, to provide
civic education courses for primary and secondary school teachers and
principals. They had al so devel oped course nodul es covering human rights,
with particular reference to the two Covenants. |In collaboration with

Hong Kong's very active Conmittee on the Pronotion of Civic Education, the
Educati on Departnment had produced human rights teaching kits and resource
materials for students at all levels and distributed themto every school in
t he HKSAR.

28. M. S. WONG (Hong Kong SAR), replying to question 6 on states of
energency, pointed out that article 18 (3) of the Basic Law applied only to a
state of war or turnoil which endangered national unity or security and was
beyond the control of the Government of the HKSAR, the clear inplication being
that the HKSAR was primarily responsible for quelling the turnoil in the first
instance. Under article 14 (2) of the Basic Law, the Governnent of the HKSAR
was responsi ble for maintaining public order, since the police and other |aw
enf orcenent agenci es were capable of dealing with any conceivable interna
security problemns.

29. The possibility of the extreme scenarios envisaged in Basic Law
article 18 were renote, in the light of Hong Kong's public order situation
The power granted under article 18 (3) would be read with article 39 (1),

whi ch provided that the provisions of the Covenant, as applied to Hong Kong,
would remain in force and be inplenented through the territory's |aws.
Article 39 of the Basic Law further provided that the rights and freedons
enj oyed by Hong Kong residents could not be restricted, except as prescribed
by Iaw, and that any such restriction could not contravene article 39 (1).
Accordingly, the emergency powers granted under article 18 (3) would be read
with article 4 of the Covenant concerning derogation from Covenant rights.

30. Ms. LAM (Hong Kong SAR), replying to question 7, said that

Cheung Tze-Keung and his co-accused had been tried in mainland China not only
for offences relating to all eged kidnapping in Hong Kong, but also for others
i nvol ving the snuggling of firearnms and expl osives to mainland China, where
they had been arrested. While some of the offences had i ndeed been comm tted
in Hong Kong, they had been planned, and |argely prepared, in mainland China,
and other crimes had been conmitted there. The Chinese courts had exercised
jurisdiction, not because Hong Kong was part of China, but in accordance with
the Chinese Crimnal Code, which made the accused justiciable on the mainland.

31. Cheung Tze-Keung and his co-accused had been executed under the | aws of
the jurisdiction in which they had been convicted, which in no way affected
the position in Hong Kong, where there was no death penalty. Hong Kong had
been unable to seek the return of the accused in the absence of any forma
rendi ti on arrangenents - underpi nned by |egislation - between the mainland and
the HKSAR. There was, however, an adm nistrative arrangenent with the
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mai nl and aut horities whereby Hong Kong residents who were fugitive offenders
were returned to the HKSAR in two circunstances: if they had allegedly
commtted offences in Hong Kong alone; or if they had allegedly commtted

of fences under the | aws of the mainland, had been there and had served
sentence, if appropriate. In the case of the accused, neither of those
conditions had pertained: non-Hong Kong-resident fugitive offenders were not
covered by that special arrangenent. The mainland authorities had thus far
surrendered to Hong Kong 128 fugitive offenders, none of them nmainland
residents. Since reunification, the HKSAR Governnent had assi duously
continued its efforts to conclude rendition arrangenents with the mainl and,
and had already initiated tal ks on arrangements for the surrender of fugitive
of fenders. However, caution was the watchword, given the differences in the
two | egal and judicial systems. Any |long-term arrangenent nust be made with
the ai m of achieving a bal ance between the need to prevent crimnals from
escaping justice and the need to safeguard the rights of individuals.

32. Ms. YAU (Hong Kong SAR), responding to question 8, said that in the past
three years six police officers had been charged under the O fences agai nst
the Person Ordi nance. There had been the four referred to in the report
(para. 114), who had subsequently been convicted under that Ordinance of
assault occasioning actual bodily harm and sentenced to 4-6 nonths in prison
There had been a case in which a police constable had been convicted of comon
assault in May 1997 for slapping one of a group of boys reportedly causing a
di sturbance at a football ground. Convicted and fined in April 1998, the
constabl e had | odged an appeal, which had been all owed by the Court of First

I nstance in Septenber 1998. The outcone of the sixth case, described in the
suppl enentary material (para. 48) recently distributed to Conmttee nenbers,
was that the Court of First Instance had convicted the perpetrator of

mans| aughter and sentenced himto indefinite confinenent to a psychiatric
institution.

33. M. ALLCOCK (Hong Kong SAR), replying to question 9 concerning
interpretation of article 24 of the Basic Law, said a simlar question had
recently been raised in a case before the Hong Kong Court of Final Appeal
Pending its final judgement, however, his reply would perforce concentrate on
t he HKSAR Governnent's view of the | aw.

34. It was vital to understand the respective roles of the Hong Kong courts
and the Standing Commttee of the National People's Congress (SCNPC) under the
Basi c Law, preparation of which had called for a systemcatering to two
fundamental ly different | egal systens. The solution had been to establish
three principles. The first was found in article 19 of the Basic Law

i nvesting the HKSAR with i ndependent judicial power, including that of fina
adj udi cation, and reflecting Hong Kong's common-|aw history. The second was
found in article 158 (1) of the Basic Law, vesting the authority to interpret
the Basic Law in the Standing Commttee, thus reflecting article 67 (4) of the
Chi nese Constitution and the mainland's civil law tradition. The third was
found in article 158 (2) and (3) of the Basic Law, whereby the Standing
Conmittee authorized the HKSAR courts to interpret the provisions of that Law
when adj udi cating cases, but requiring it, in certain cases, to seek a prior
interpretation fromthe SCNPC. That requirenent had been based on forner
article 177 (currently article 234) of the 1957 Treaty Establishing the
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Eur opean Community. The result of those three principles was to grant power
of final adjudication to the Court of Final Appeal, and power of fina
interpretation to the Standing Committee.

35. The HKSAR s request for an interpretation of article 24 (2) (3) of the
Basi ¢ Law had been entirely consistent with article 158 (3). The Hong Kong
Gover nment was convinced that the Standing Committee’s power to interpret the
Basi c Law under its article 158 (1) was not restricted by the ternms of
article 158 (2) or (3). The SCNPC had authority to interpret any article of
the Basic Law, not solely those referred to it by the HKSAR courts. Equally
consistent was the fact that the interpretati on had been requested by

Hong Kong's Chief Executive, since requests for interpretation by the SCNPC
were not the preserve of the courts. |In particular, article 158 (3) of the
Basi ¢ Law did not detract fromthe Chief Executive' s duties under that Law,
article 43 provided that he was accountable to the Central People's
Governnment, and article 48 (2) that he was responsible for its inplenentation
In requesting assistance in resolving a problem encountered in the

i mpl enmentation of the Basic Law, he was nerely fulfilling those duties.

36. Turning to judicial independence, he said the Court of Final Appeal had
pronounced itself powerless to question the SCNPC s authority to nmake an
interpretation under article 158. A Standing Conmmittee interpretation of the
Basi ¢ Law was part of the HKSAR s new constitutional order and was perfectly
consistent with the rule of Iaw, by which everyone, including the judiciary,
nmust abi de. Judges shoul d, of course, be free to render judgenents in
accordance with the | aw and wi thout hindrance. Nonetheless, the courts could
not, in the name of judicial independence, deviate froma Standing Commttee
i nterpretation.

37. On the contrary, the rule of law required the courts to conply with
those authoritative statements. He stressed that, in ruling on cases in
accordance with the | aw, Hong Kong judges were not fettered by SCNPC
interpretations, nor was the power of final adjudication of the Court of Fina
Appeal . Those judgenents were final insofar as they applied to those parti es,
and would remain so even if the SCNPC were to put a different interpretation
on the Basic Law. That interpretation would affect only the principles to be
applied to other persons' right-of-abode clains that had been pending or filed
after the interpretation.

38. Hong Kong's conpliance with article 2, paragraph 2, of the Covenant was
ensured in a variety of ways, the nost significant being the enactnent of the
BORO and the promul gation of the Basic Law, which incorporated the Covenant as
it applied to Hong Kong. Under the HKSAR s new constitutional order, the
ultimate power to interpret the Basic Law was vested in the SCNPC and forned
part of the constitutional process. The legislative and other neasures that
gave effect in Hong Kong to the rights recognized in the Covenant were
necessarily subject to that process, which accorded fully with article 2,

par agraph 2, of the Covenant.

39. In conclusion, there had been no contravention of article 14 of the
Covenant, the parties in the two right-of-abode cases having received a fair
and public hearing by the HKSAR s independent courts.
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40. Ms. Evatt (\Vice-Chairperson) took the Chair

41. Ms. CHU (Hong Kong SAR), responding to question 10, which related to the
port of first asylumpolicy, said the SCNPC s interpretation of the Basic Law
clearly established that, under its article 24 (2) (3), persons of Chinese
nationality born outside Hong Kong were eligible for right of abode on one of
two conditions: one parent nmust have been born in Hong Kong or normally
resided there for a continuous period of seven years at the tinme of the birth.
The interpretation did not affect the right of abode which the parties
concerned had acquired in accordance with the 29 January 1999 judgenent of the
Court of Final Appeal. An estimted 3,700 people had acquired the right of
abode by that neans. The interpretation applied to all other person who had
clainmed right of abode in relation to article 24 (2) (3), whether physically
in Hong Kong or still on the mainland.

42. Regardi ng the numbers affected, a 1999 survey conducted by the Census
and Statistical Departnent had shown that the interpretation had reduced the
nunber of persons on the mainland i mediately eligible for right of abode
under article 24 (2) (3) froman estimted 694,000 to 170,000. That neant
that the approximately 110,000 children of those 694,000 would no | onger be
eligible for right of abode, since at the tinme of their birth their parents

had still been living on the mainland and had not fulfilled the second
condi tion.
43. Turning to question 11 on application for the right of abode, she said a

person fromthe mainland who clainmed to be eligible to exercise that right in
Hong Kong under article 24 (2) (3) of the Basic Law must apply for a
certificate of entitlenent fromHong Kong’s Director of Immgration. The
application must be submitted on the mainland through the Bureau of Exit/Entry
Admi ni stration. An application for a certificate of entitlenent was

si mul taneously an application for a valid travel document in the formof a
one-way permt; no separate application was required. Successful applicants
were asked to collect the two docunents at an office of the Bureau on the
mai nl and.

44, Regarding jurisdiction to determ ne the right of abode, she said the
Hong Kong courts had jurisdiction to adjudicate cases brought by persons from
t he mai nl and who sought remedy concerning a decision of the Director of
Immigration to reject their claimto right of abode. Persons fromthe
mai nl and had access to the courts of HKSAR through their |ocal agents or |ega
representatives.

45, Turning to question 12 on the “port of first asylumpolicy”, she said it
had been a response to the mass exodus of refugees in the aftermath of the
Viet Nam war and had applied exclusively to persons fromViet Nam The policy
had been abolished in January 1998 because the Conprehensive Plan of Action
had formally ended, the circunstances in Viet Nam had changed, and illega
arrivals from Viet Nam had been seeking not asylum but illegal enploynent.
Since the policy’s abolition, illegal arrivals from Viet Nam were being
treated in the sane way as illegal arrivals from anywhere el se, nanely, they
were detained and then repatriated to their country of origin as soon as
practicable. An effective mechani smhad been established whereby the
Government of Viet Nam sent officials to Hong Kong to verify the identity of
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illegal arrivals and to give clearance for their return. Generally speaking,
illegal arrivals could be returned to Viet Namwithin three to four nonths,
and in sone cases in |ess than a nonth.

46. M. LAN (Hong Kong SAR), replying to question 13, said that the
Government had never engaged in any criticismof the nmedia or of Radio
Tel evi si on Hong Kong (RTHK), nor was it aware of any allegation of such
criticism Private individuals had, indeed, expressed criticismfromtine to
time, but they did not represent the Governnent or anti-nedia organizations.
Such criticismwas normal in a free society, where freedom of expression was
practi sed and greatly valued by all sectors. The criticismwas in fact
reported by the nmedia. Far fromleading to a climte of self-censorship or
reluctance to discuss sensitive political issues, the criticismwas al npst
invariably net by a strong comunity response.

47. Hong Kong was a free society and had one of the freest presses in the
world. The HKSAR Government was fully commtted to nmintaining freedom of
expression. The Chief Executive and senior nmenbers of the Government had tinme
and again reiterated that RTHK woul d continue to enjoy editorial independence.

48, Ms. Medina Quiroga (Chairperson) resuned the Chair

49. M. ANDO t hanked the Governnent of China for the vol um nous information
provi ded and comrended it for consulting NGOs in preparing its report to the
Committee. The presence of many NGO representatives, who had cone from

Hong Kong for the consideration of the report, was a good sign that denocracy
was wor ki ng and freedom of expression was a reality. He hoped that trend
woul d continue. The Conmttee greatly wel coned the subm ssion of the report,
an act which alleviated some doubts about who would carry out the reporting
responsibility for Hong Kong followi ng the hand-over of sovereignty by the
Uni ted Ki ngdom

50. He wi shed to hear additional information about the request fromthe
Chi ef Executive to the Standing Committee for an interpretation of

article 24 (2) (3) of the Basic Law. He understood the factual situation: a
sudden increase in the flow of people arriving fromthe mainland, which could
affect the econony and society of Hong Kong and even cause a breakdown in

exi sting nmechani sms. The del egati on had gi ven a detail ed expl anation of the

| egal basis for the request, primarily that the Chief Executive had
responsibility for the general admnistration of the territory and an
obligation to report thereon to the Central People's Government. But was that
initself a sound basis for such a request?

51. The separation of powers differed in each legal culture, but in each it
was necessary to prevent abusive interpretation of witten |aws. The meaning
of a law, once witten, could evolve according to changi ng circunstances.
Since the Basic Law had been pronmul gated by the National People’ s Congress,

t he Congressional Standing Commttee had exact know edge of the intent of the
| egi sl ators. But independence of the judiciary neant that individuals other
than the | egislators should have the final word in the interpretation of the
provi sions adopted. Aside fromthe general responsibilities of the Chief
Executive, was there any provision in the Basic Law that authorized himto
make a request |ike the one he had made to the Standing Committee?
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Interpretation, the del egation had clearly stated, was different from
amendnent. The effect of the Standing Comrittee's decision appeared to be
that of substantive anmendnent, however, and he would |ike further
clarification on the difference.

52. According to article 160 (1) of the Basic Law, laws that, follow ng the
hand- over of sovereignty, were found to contravene the Basic Law woul d be
amended or woul d cease to have force. He would like to hear exanples of |aws
that had ceased to have force in pursuance of that provision

53. Concerni ng Hong Kong’s reservation to article 25 (b) of the Covenant,
whi ch had the effect that universal and general suffrage was not used in the
el ection of nmenbers of the Legislative Council, he said the report

(paras. 461-465) clearly showed that tinme [imts had been set with a viewto
furthering denocratic participation in elections. He would welcome further

i nformati on on concrete neasures being taken to pronote such participation
and whet her all nenbers of the Council would one day be el ected by direct
suf frage.

54. Lastly, concerning freedom of expression, he said that, according to his
information, the Director of RTHK had recently been sent to take up a

di fferent post in Japan. The inhibitive effects of such a devel opnent on
freedom of expression were extrenmely dangerous, and he requested further

i nformati on on the reasons for the director’s renoval.

55. M. BHAGWMATI congratul ated the Governnment of China and the HKSAR
Government on producing a highly informative report. It did not attenpt to

hi de shortcom ngs in conpliance with obligations under the Covenant, and

mar ked t he begi nning of a dial ogue between the new regine in Hong Kong and the
Committee, which would surely be fruitful. He |ikew se welconmed the interest
taken by Hong Kong NGOs in the observance of human rights.

56. He remai ned concerned about the case referred to in question 9: the
reinterpretation by the Standing Committee of a deci sion handed down by the
Court of Final Appeal. Under article 158 (3) of the Basic Law, when questions
arose as to interpretation of that Law concerning affairs which were the
responsibility of the Central People’s Governnment or concerning the

rel ati onship between the central authorities and the HKSAR, they were to be
referred to the Standing Commttee. When a case cane before a court for fina
appeal and the process of adjudication involved the interpretation of the
Basic Law, it was for the court to determ ne whether the matter fell wthin
the ambit of article 158 (3). 1In the case referred to in question 9, the
court had apparently decided that the matter did not need to be referred to
the Standing Committee. That decision should have been binding on the Chief
Executive, and it was doubtful that he had been justified in asking the
Standing Commttee for its interpretation of article 24 (2) (3) of the Basic
Law.

57. If a court’s interpretation was not correct or was inconsistent with the
intention of the legislator, then the proper course of action was anendment of
the rel evant provision. Instead of asking the Standing Comrittee to anend the
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rel evant provisions of the Basic Law, however, the Chief Executive had asked
it toreinterpret them thus setting aside a decision of the Court of Fina
Appeal , the highest court in the HKSAR

58. On article 17 and the right to privacy, he noted that the Personal Data
(Privacy) Ordinance had cone into force in Decenber 1996 and asked how the
Privacy Comm ssioner was appoi nted, whether appointnment was for a fixed

peri od, and how he or she could be renmoved. Did the Conm ssioner have any
powers for enforcing decisions or did he sinply nmake reconmmendations to the
Government? He would |ike to know nore about the work of the Privacy
Sub-Committee on nedia intrusion. WAas any action contenplated in line with
its findings?

59. Section 33 of the Tel econmunicati on Ordi nance and section 13 of the Post
O fice Odinance authorized the interception of mail and messages and
conferred on the authorities w de-rangi ng powers which could be abused. In
par agraph 18 of the Committee’s concl udi ng observati ons on the previous
report, it had expressed concern about those two laws. |In response to those
observations, the Legislative Council had passed an anendnent in June 1997 to
restrict the powers of the authorities. The Governnment had not brought it
into effect after the transfer of sovereignty, however, and was apparently
studying the inplications. But why should that take two years? What steps
did the Governnent propose to take to bring the anendment into force?

60. Lastly, he wished to know the results of the privacy case against a
phot ographer in which there had been a decision of the Privacy Conmm ssi oner
that an individual could not be photographed in a public place without his or
her consent. Had the Privacy Comn ssioner el aborated a code of practice for
determ ni ng whet her phot ographers working in public places were guilty of a
breach of privacy? Did that not inpair the ability of photographers to carry
out their journalistic functions?

61. M. LALLAH said that the delegation had cited article 2, paragraph 2, of
the Covenant in responding to question 9 of the |list of issues, but had failed
to address an inportant aspect of that provision, which stated that the
Committee’s function was to nonitor the compatibility with the Covenant of al
domestic | egislation, including constitutional provisions. Mch had been said
about the principles used by the Standing Cormittee in its interpretation of
the Basic Law, but it was surprising to have heard nothi ng about whether the
Standi ng Comm ttee’s reasoni ng had taken any account of Hong Kong’'s very
serious obligations under the Covenant.

62. Question 9 had brought to |light a serious conflict between judicia
interpretation and legislative interpretation. Interpretation was the proper
function of the judiciary, whereas |egislative interpretation m ght be
dictated by policy rather than law, by empirical rather than juridica
considerations. Once the |egislature had passed a law, the courts were
required to apply it. If a law was found to be anenable to incorrect
interpretation, then the next step was amendnent of the Constitution

63. Freedom of expression was anot her area which caused hi m some concern
and he endorsed M. Ando’s questions on that subject. There had been reports
of freedom of expression being curtailed by various neans, including the use
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of | oudspeakers by the police to drown the voices of dissidents, and
difficulties in organizing public nmeetings. Freedom of expression was centra
to the flourishing of denocracy. The law nmust be interpreted by the police
and the adm nistrative authorities in such a way as to further the nascent
denocracy in Hong Kong.

64. M. KLEIN agreed with other nenbers that question 9 had raised a very
serious problem A political body had asked for an interpretation of the |aw
from anot her political body, and that affected the protection of human rights.
The Committee knew from |l ong experience that judicial protection was the best
shelter for human rights. Contrary to what had been asserted by the

del egation, the procedure in Hong Kong had nothing to do with procedures under
the European Court of Human Ri ghts, which was an i ndependent court with all
the attributes of independence. That could not be said of the Standing
Committee of the National People’s Congress.

65. He was troubled by the fact that the conpetence of the HKSAR Gover nnent
to seek an interpretation fromthe Standing Commttee could be used at any
time before, during or after the court decision and also by the fact that it
was based, inter alia, on article 48 (2) of the Basic Law entrusting the
Standing Committee with responsibility for inplenmentation of that Law. Power
to inplement a law could not, in his view, enter into the question of
interpretation of that law, it was for the courts to interpret any disputed
adm ni strative decision and for the executive to inplenment the decision thus
interpreted. The question he wished to address to the HKSAR del egati on was
the followi ng. Wat would happen if a Hong Kong court failed to adopt the
interpretation of the law given by the Standing Comm ttee? Wuld the HKSAR
Governnment al so invoke article 48 and/or article 158 of the Basic Law to
correct the wong interpretation underlying the court's decision? He
understood that, in the specific case in point, the adjudication had not been
set aside, but wondered what m ght be done in another instance to correct a
court decision which, in the Governnment's view, was based on a m staken
interpretation of the |aw

66. Wth reference to the right to enter one's own country (Covenant,

art. 12 (4)), he remarked that the provision in article 8 (4) of the BORO did
not seemto correspond fully to the Covenant provision in that it mde the
right of entry contingent upon the right of abode rather than the other way
round. The delegation's views on that point would be wel cone.

67. He expressed the hope that steps would be taken very pronptly to repea
section 33 of the Tel ecommuni cati on Ordi nance and asked whet her the new

| egi slation on that topic, currently under consideration, also provided for
information to be given to persons who had been the object of action under the
Ordinance in the past. Failure to provide such information would deprive the
persons in question of an opportunity to check the | awful ness of the measures
t aken.

68. Referring to paragraphs 351 and 352 of the report, he noted that the
Fil m Censorship Authority not only dealt with the classification of filnms by
age of adm ssion, but could also decide that a filmwas not suitable for

audi ences of any age and could prohibit it from being shown. While accepting
the assurance contained in the supplenentary report that no politica
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censorship was being exercised in the HKSAR at present, he remarked that such
censorship could be introduced without any change being made in the Film
Censorship Ordinance as it stood. In conclusion, he comended the
Governnment's recognition and encouragement of the role played by NGOs in the
region.

69. M. YALDEN, referring to question 3 of the list of issues, said he was
unable to agree with the view expressed in the report and reiterated by the
del egation that the Orbudsman was effectively fulfilling the functions of a
human rights conm ssion, if only because the Onbudsman's jurisdiction did not
extend to the police.

70. In connection with question 4, he agreed with previous speakers that
public opinion could not be invoked as a ground for the maintenance of
discrimnatory laws in the area of race and sexual orientation. Referring to
the section of the report dealing with conplaints against the police

(paras. 55-62), he said that while the Conplaints Against Police Ofice could
hardly be consi dered an objective body, the Independent Police Conplaints
Council, which undoubtedly was independent, had little or no power. The
situation with regard to potential police abuses in the HKSAR nust therefore
be regarded as highly unsatisfactory.

71. Lord COVILLE said that, as a national of the previous adm nistrating
State, he particularly welconed the continuing fulfilment by the HKSAR of its
reporting obligations under the Covenant and was pl eased to be authorized, at
| ast, to participate in the debate. The issue on which he proposed to
concentrate was that of the litigation which had taken place in connection
with the right of abode (report, paras. 235-246) and its potentia
implications for other rights under the Covenant.

72. After reviewing the additional information provided in the suppl enentary
report and given to nenbers by the delegation earlier in the neeting, he said
that the decision reached by the Standing Commttee to declare the court
rulings in the cases in question to be inconsistent with the |egislative
intent of article 158 of the Basic Law was both obscure and unsati sfactory.
Where, in particular, was the Court of Final Appeal supposed to have gone
wrong? What was the correct interpretation of the test provided for under
article 158 (3)? The opinions adopted by the Preparatory Comrittee on the
HKSAR on 10 August 1996 could hardly be regarded as travaux préparatoires,
since the Basic Law itself had been passed in 1990. |If those opinions were
regarded as the correct source of |aw, why had they not been relied upon by
the Government's counsel in the two cases? What was the text of those
opi ni ons? How many nore such opinions were in existence? And was there any
l[imt on reinterpretative procedures of that kind?

73. The implications of the action taken by the Standing Comm ttee cast
doubt on the status of all other Covenant provisions in HKSAR | aw. WAs there
any guarantee that the Standing Committee would not use its powers of
interpretation under article 158.1 of the Basic Law in relation to any
provisions in part IIl of the Basic Law, or that ex post facto opinions -
unpubl i shed at that - would not be relied upon in future to reverse ot her
deci si ons conscientiously reached by courts of |aw? That was a matter of
serious concern.
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74. M. SCHEININ said that the continuing enjoynment of rights under the
Covenant in the HKSAR represented an inmportant precedent in internationa
human rights | aw and woul d be closely nonitored by many external observers.
Referring, in his turn, to the interpretation procedure in the right of abode
i ssue, he remarked that the resulting situation did not seem consistent with
the State party's obligation under article 14 of the Covenant, since there
seemed to be a deliberate intention on the part of the executive to interfere
wi th pending judicial proceedings. The problemwas further aggravated by the
del egation's reference to econom ¢ consequences, a factor which surely should
not be allowed to influence the right of abode issue. To the argunent that
the cases referred to the Standing Conmittee had been exceptional he would
reply that the essence of constitutionalismresided, precisely, in the
exceptions; noreover, recent press reports from Hong Kong suggested that the
interpretati on procedure mght well be invoked in other cases. To what extent
shoul d the procedure be regarded as formng part of the constitutional order
of the HKSAR? Was the present reporting exercise sufficient in order to

el uci date that question? Did the exercise conply with the requirenment of
continuity as previously fornulated by the Committee and expressed in annex 1
to the Joint Declaration? Wre there any ongoi ng di scussions or plans to

i nvolve the central Governnment of China nore substantively in the reporting
process?

75. Lastly, referring to questions 7 and 10-12 of the list of issues, he
noted that paragraph 118 of the report spoke only of torture as a possible
obstacle to extradition. So long as China maintained its reservation to
article 13 of the Covenant, how could full observance of article 7 be ensured
in respect of deportations not involving extradition and cases of cruel or
degradi ng treatment other than torture?

76. Ms. CHANET thanked the HKSAR del egation for an inpressively thorough
report and particularly welcomed the constitutional status given to provisions
of the Covenant under article 39 of the Basic Law. Like previous speakers,
she proposed to concentrate on the issue of the interpretative procedure
applied in connection with the right of abode and, in particular, onits
inmplications with regard to article 14 of the Covenant.

77. After dism ssing as unconvincing the arguments based on conparative | aw
advanced by the HKSAR del egation, she associated herself with M. Klein's
guestion as to what would be the situation if the courts failed to adopt the
interpretation given to a |l aw by the executive. In that connection, she drew
attention to the great inportance of the principle of separation of powers in
a denocracy and, in particular, referred to the Cormittee's general conment on
article 14. Could the interpretation procedure authorized under article 158
of the Basic Law be used if an authority, whether judiciary or executive,
found sone inconsistency to exist between article 39 and ot her Basic Law
provi sions? \What guarantees were provided in respect of rights under the
Covenant that were not incorporated in the BORO?

The neeting rose at 1 p.m




