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[English only]

Individual opinion of Committee member JoséManuel
Santos Pais (dissenting)

1. I regret that | am not in a position to support the decision of the Committee, according
to which Ecuador violated the author’s rights under article 9 (1), (4) and (5) of the Covenant.
I consider that the author’s arguments are inconsistent and contradictory and that the
Committee’s decision does not appear to have taken the court transcripts into due
consideration.

2. In accordance with the facts as presented by the author, he had to flee his country,
Guinea, travelling through Senegal, where he obtained, through a friend, a French passport
and an airline ticket to Quito (para. 2.3 of the Committee’s Views). According to the court
transcript, the author spent a few days in Sao Paulo, Brazil, and Lima, Peru, before travelling
to Quito. He acknowledges, therefore, not having gone directly to Ecuador.

3. He claimed not to have been able, upon arrival in Ecuador, to explain his situation to
the authorities or to apply for asylum and that he stayed there for 31 days without succeeding
in contacting either the Office of the United Nations High Commissioner for Refugees
(UNHCR) or the International Organization for Migration (IOM) (para 2.4). | believe that,
since he is educated, he could have made himself understood had he wanted to, even without
speaking Spanish, since written expressions relating to refugees are very similar in French
and Spanish.

4. On 2 March 2010, the author was arrested on suspicion of using a fake passport at
Quito airport as he was leaving the country. According to court transcript of 3 March 2010,
he claimed to have come to Ecuador through Brazil and Peru, with the intention of travelling
on to Canada. He was therefore considered by the authorities to be in transit and was detained
to ensure his appearance to stand trial. On 10 May 2010, his pretrial detention was confirmed.

5. According to the court transcript of 17 May 2010, the author confirmed that he had
not approached the authorities upon his arrival in Quito and reiterated his intention of going
to Canada. No clear reference was made to his desire to apply for refugee status. On 17 May
2010, his pretrial detention was again confirmed.

6. The author acknowledged that he asked to be put in touch with UNHCR or IOM to
submit an asylum application only after his arrest on 2 March 2010 (para 2.5), not upon his
arrival in Ecuador. According to the court transcript of 30 July 2010, he stated his desire to
apply for asylum for the first time before the judicial authorities on 3 March 2010, while still
confirming his intention to travel to Canada, thus making his claim to refugee status
unsubstantiated and contradictory. According to the transcript, the author made vague
mention of a certificate from the Directorate General for Refugees, which stated that he
should not be deported while his request for asylum was under consideration. He was
convicted, on 30 July 2010, under article 343 of the Penal Code, to one year of imprisonment
for using a fake passport.

7. It was only on 28 October 2010, when the author petitioned for his right to habeas
corpus before the Provincial Court of Pichincha, that he referred, for the first time, to article
31 of the Convention relating to the Status of Refugees (para. 2.7). The Pichincha Court, in
its judgment of 30 October 2010, acknowledged the existence of a document, dated 7 May
2010, from the Directorate General for Refugees, confirming an asylum request, which was
granted on 14 October 2010. In its judgment, the Pichincha Court considered the author’s
detention as unlawful only after that date. The author was therefore released on 4 November
2010 (para 2.7) and granted a refugee visa on 10 November 2010 (para 2.8).

8. On 12 November 2010, the author asked for reparations for his imprisonment.
However, in view of the fact that he did not claim that his detention was illegal and arbitrary
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when he was detained, his request was denied on 22 November 2010, owing to the fact that
the unlawfulness of his detention started only after he was notified of his refugee status.

9. On 19 November 2010, the author brought an extraordinary protection action before
the Constitutional Court, but his request was denied. According to the Constitutional Court
judgment of 17 April 2012, the author did not present himself before the authorities
immediately upon his arrival in Ecuador to request asylum, but did so only when he was
attempting to leave the country, after having stayed 31 days. He also confirmed that he
wanted to go to Canada. Unlike most asylum-seekers, he held a document, albeit a fake
passport. Asylum first had to be granted by the Directorate General for Refugees, and it was
only when it became effective that the Pichincha Court had ordered the immediate release of
author. Regarding the reparation request, the Constitutional Court confirmed that the author
had not submitted it along with his application for habeas corpus, but only later, on 12
November 2010, after the expiry of the eight-day deadline stipulated in the Organic Law of
Judicial Guarantees and Constitutional Control.

10. | fully concur with the reasoning of the Constitutional Court and am of the view that
the judicial authorities of Ecuador acted irreproachably. In my view, the reasoning of the
Committee (para 8.3) does not reflect all of the elements in the court transcripts. Ecuador
consistently refuted the author’s claims and there is no obligation for the judicial authorities
to suspend criminal proceedings while a claim for refugee status is pending before the
competent administrative authorities unless there is clear evidence that the two procedures
are connected, which is not the case here.

11.  Contrary to the Committee’s conclusion set out in paragraph 8.4, the author did not
travel directly from Guinea to Ecuador and did not approach the authorities to apply for
refugee status from the time of his entry, on 30 January 2010, until the day he attempted to
leave the country, 2 March 2010. He consistently confirmed before the judicial authorities
that he wanted to go to Canada and was using Ecuador as a transit country. Therefore, article
31 of the Convention relating to the Status of Refugees does not apply.

12.  The author’s pretrial detention was therefore not arbitrary, since the judicial
authorities justified it as necessary and adequate.

13.  The author was convicted under article 343 of the Penal Code by competent criminal
courts for using a fake passport, not because he entered Ecuador irregularly. He lawfully
served his sentence until his refugee status was duly confirmed by competent authorities and
he was subsequently released pursuant to a court order once he was granted asylum on 14
October 2010. He invoked the Convention relating to the Status of Refugees only on 27
October 2010, when applying for habeas corpus, three months after his conviction.

14.  The author should not be granted full reparation, contrary to the Committee’s Views
(paras. 8.9 and 8.10), given that he did not invoke, either during his detention or during his
trial, that his detention was illegal or arbitrary. That argument was invoked only after he was
granted refugee status. Furthermore, he did not present his request for compensation within
the prescribed time limit (see para. 9 above). I thus consider that Ecuador did not violate the
author’s rights under article 9 (1), (4) and (5) of the Covenant.
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