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|. ORGANIZATIONAL AND OTHER MATTERS
A. Statespartiesto the Convention

1 Asat 27 January 2006, the closing date of the forty-first session of the Committee on the
Rights of the Child, there were 192 States parties to the Convention on the Rights of the Child.
An updated list of States that have signed, ratified or acceded to the Convention can be consulted
at www.ohchr.org or untreaty.un.org.

2. As at the same date, the Optional Protocol to the Convention on the Rights of the Child
on the involvement of children in armed conflict had been ratified or acceded to by 105 States
parties and signed by 121 States. Also as at the same date, the Optional Protocol to the
Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography had been ratified or acceded to by 101 States parties and signed by 114 States. An
updated list of States that have signed, ratified or acceded to the two Optional Protocols can be
consulted at www.ohchr.org or untreaty.un.org.

B. Sessions of the Committee

3. The Committee has held six sessions since the adoption of its previous biennial

report (A/59/41): thirty-sixth session (17 May-11 June 2004); thirty-seventh session

(13 September-8 October 2004); thirty-eighth session (10-28 January 2005); thirty-ninth
session (16 May-3 June 2005); fortieth session (12-30 September 2005); forty-first session
(9-27 January 2006). Subsequent to each session, the Committee issues a report of the session
containing the full text of all concluding observations adopted as well as any decisions and
recommendations (including those arising from a day of general discussion) or general
comments adopted. The reports on the aforementioned sessions are contained in documents
CRCJ/CJ/140, CRCI/C/143, CRCI/C/146, CRC/C/150, CRC/C/153 and CRC/C/41/3, respectively.

C. Membership and officers of the Committee

4. From the thirty-sixth to the thirty-eighth sessions, the Committee maintained the same
members and officers noted in its previous report to the General Assembly (A/59/41, paras. 4-7).
On 23 February 2005, the Tenth Meeting of States parties was convened to elect new members
to the Committee. Subsequently, the Committee elected a new set of officersto reflect its new
membership.

5. In accordance with article 43 of the Convention, the Tenth Meeting of States partiesto
the Convention was convened on 23 February 2005 at United Nations Headquarters. The
following nine members of the Committee were elected or re-elected for aterm of four years
beginning on 28 February 2005: Ms. GhaliaMohd Bin Hamad Al-Thani; Ms. Joyce Aluoch;
Ms. Yanghee Lee; Mr. David Brent Parfitt; Mr. Awich Pollar; Mr. Kamal Siddiqui;

Ms. Lucy Smith; Ms. Nevena Vuckovic-Sahovic; and Mr. Jean Zermatten. Thelist of the
members of the Committee, with an indication of their term of office, appearsin annex | to the
present report. Annex | also indicates the officers elected during the Committee’' s thirty-ninth
session (see a'so the report of the thirty-ninth session, CRC/C/150).



D. Adoption of the report

6. At its 1120th meeting, held on 27 January 2006, the Committee considered the draft of its
eighth biennial report to the General Assembly, covering its activities from the thirty-sixth to
forty-first sessions. The report was adopted unanimously by the Committee.

[I. DECISIONSAND RECOMMENDATIONSADOPTED BY
THE COMMITTEE ON THE RIGHTSOF THE CHILD
AT ITSTHIRTY-SIXTH TO FORTY-FIRST SESSIONS

7. During the reporting period, the Committee adopted two decisions at its thirty-seventh
and thirty-ninth sessions respectively.

8. The first decision, adopted at its thirty-seventh session (13 September-8 October 2004),
was related to the rights of children without parental care and recommended that the
Commission on Human Rights consider the establishment of aworking group to develop
guidelines for the protection and alternative care of children without parental care during its
sixty-first session. The full text of the Committee's decision is contained in its report of the
thirty-seventh session (CRC/C/143).

9. The second decision was adopted by the Committee at its thirty-ninth session

(16 May-3 June 2005) and outlined the methods by which the Committee will consider the
initial reports of States parties under the two Optional Protocols to the Convention, on the
involvement of children in armed conflict and on the sale of children, child pornography and
child prostitution. The full text of the decision can be found in the Committee' s report on its
thirty-ninth session (CRC/C/150).

1. REPORTSBY STATESPARTIESUNDER ARTICLE 44
OF THE CONVENTION

A. Submission of reports

10. In order to maintain an up-to-date register of status of submission of reports and adoption
of related concluding observations, prior to each session the Committee issues a comprehensive
document outlining the number of reports submitted to date. This document, entitled Submission
of Reports by States parties, also contains relevant information on the exceptional measures
taken to address late or non-reporting. The latest version of this report was issued prior to the
Committee' s forty-first session on 30 November 2005 in document CRC/C/41/2.

11.  Asof 30 November 2005, the Committee had received 301 reports pursuant to article 44
of the Convention, including 186 initial, 99 second periodic and 16 third periodic reports as well
as 16 initial State party reports under the Optional Protocol to the Convention on the Rights of
the Child on the involvement of children in armed conflict and 11 initial reports under the
Optiona Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography. For the full list of these reports please see CRC/C/41/2
annexes|, Il and 11 respectively.



12.  During the period under consideration, the Committee received from a number of States
parties (Algeria, Kazakhstan, Norway, Switzerland) additional information submitted in
accordance with the recommendations made by the Committee in its concluding observations.
It also received communications transmitting information and views of States parties with
respect to the observations made by the Committee requesting the Committee to include this
information in the Report to the General Assembly (People’ s Republic of China, included in
annex V).

B. Consideration of reports

13. During its thirty-sixth to forty-first sessions, the Committee considered 54 initial and
periodic reports under the Convention, 6 initial reports under the Optiona Protocol on the
involvement of children in armed conflict and 5 initial reports under the Optional Protocol on the
sale of children, child prostitution and child pornography.

14.  Thefollowing table indicates, by session, the States parties’ reports considered by the
Committee during the period covered by the present report. It further provides the document
symbol of the session report in which the concluding observations of the Committee have been
published, the symbols of States parties’ reports considered by the Committee and the document
symbol of the concluding observations published separately as a single document.

State party report Concluding observations

Thirty-sixth session, 17 May-4 June 2004 (session report symbol CRC/C/140)

El Salvador, second CRC/C/65/Add.25 CRC/C/15/Add.232
Panama, second CRC/C/70/Add.20 CRC/C/15/Add.233
Rwanda, second CRC/C/70/Add.22 CRC/C/15/Add.234
Sao Tome and Principe CRC/C/8/Add.49 CRC/C/15/Add.235
Liberia CRC/C/28/Add.21 CRC/C/15/Add.236
Myanmar, second CRC/C/70/Add.21 CRC/C/15/Add.237
Dominica CRC/C/8/Add.48 CRC/C/15/Add.238
Democratic Peoples Republic CRC/C/65/Add.24 CRC/C/15/Add.239
of Korea, second
France, second CRC/C/65/Add.26 CRC/C/15/Add.240

Thirty-seventh session, 13 September-1 October 2004 (session report symbol CRC/C/143)

Brazil CRC/C/3/Add.65 CRC/C/15/Add.241
Botswana CRC/C/51/Add.9 CRCI/C/15/Add.242
Croatia, second CRC/C/70/Add.23 CRC/C/15/Add.243
Kyrgyzstan, second CRC/C/104/Add.4 CRC/C/15/Add.244
Equatorial Guinea CRC/C/11/Add.26 CRC/C/15/Add.245
Angola CRCI/C/3/Add.66 CRC/C/15/Add.246
Antigua and Barbuda CRC/C/28/Add.22 CRC/C/15/Add.247



State party report

Concluding observations

Thirty-eighth session, 10-28 January 2005 (session report symbol CRC/C/146)

Sweden, third
Albania

L uxembourg, second

Austria, second

Belize, second
Bahamas

Iran (Islamic Republic of),

second
Togo, second
Bolivia, third
Nigeria, second

CRC/C/125/Add.1
CRC/C/11/Add.27
CRC/C/104/Add.5
CRC/C/83/Add.8

CRC/C/OPAC/AUT/1

CRC/C/65/Add.29
CRC/C/8/Add.50
CRC/C/104/Add.3

CRC/C/65/Add.27
CRC/C/125/Add.2
CRC/C/70/Add.24

CRCI/C/15/Add.248
CRC/C/15/Add.249
CRC/C/15/Add.250
CRC/C/15/Add.251
CRCI/C/IOPACICO/2
CRC/C/15/Add.252
CRC/C/15/Add.253
CRC/C/15/Add.254

CRC/C/15/Add.255
CRC/C/15/Add.256
CRC/C/15/Add.257

Thirty-ninth session, 16 May-3 June 2005 (session report symbol CRC/C/150)

Saint Lucia
Philippines, second

Bosniaand Herzegovina

Nepal, second

Ecuador, second and third

Norway, third

Mongolia, second
Nicaragua, third
CostaRica, third
Y emen, third

CRCI/C/28/Add.23
CRC/C/65/Add.31
CRC/C/11/Add.28
CRC/C/65/Add.30
CRC/C/65/Add.28
CRC/C/129/Add.1

CRC/C/OPSA/NOR/1

CRC/C/65/Add.32
CRC/C/125/Add.3
CRC/C/125/Add.4
CRC/C/129/Add.2

CRC/C/15/Add.258
CRC/C/15/Add.259
CRC/C/15/Add.260
CRC/C/15/Add.261
CRC/C/15/Add.262
CRC/C/15/Add.263
CRC/C/OPSA/CO/1
CRC/C/15/Add.264
CRC/C/15/Add.265
CRC/C/15/Add.266
CRC/C/15/Add.267

Fortieth session, 12-30 September 2005 (session report symbol CRC/C/153)

Australia, second and third

Algeria, second
Uganda, second
China, second
Finland, third

Denmark, third

Russian Federation, third

CRCI/C/129/Add.4
CRC/C/93/Add.7
CRC/C/65/Add.33

CRC/C/83/Add.9 and (I-11)
CRC/C/OPSA/CHN/1

CRC/C/129/Add.5

CRC/C/OPAC/FIN/1

CRC/C/129/Add.3

CRC/C/OPAC/DNK/1

CRC/C/125/Add.5

CRC/C/15/Add.268
CRC/C/15/Add.269
CRC/C/UGA/CO/2
CRC/C/ICHN/CO/2

CRC/C/OPSC/CHN/CO/1

CRC/C/15/Add.272

CRC/C/IOPACI/FIN/CO/1

CRC/C/15/Add.273

CRC/C/OPAC/DNK/CO/1

CRC/C/RUS/CO/3



State party report

Concluding observations

Forty-first session, 9-27 January 2006 (session report symbol CRC/C/41/3)

Azerbaijan, second CRC/C/83/Add.13 CRCICIAZEICOI2
Ghana, second CRCI/C/65/Add.34 CRCICIGHA/CO/2
Hungary, second CRC/C/70/Add.25 CRC/C/HUN/CO/2
Liechtenstein, second CRC/C/136/Add.2 CRC/C/LIE/CO/2
Lithuania, second CRCI/C/83/Add.14 CRCI/CILTU/CO/2
Mauritius, second CRC/C/65/Add.35 CRC/C/IMUS/CO/2
Peru, third CRCI/C/125/Add.6 CRCI/C/PER/CO/3
Saudi Arabia, second CRC/C/136/Add.1 CRCICISAUICO/2
Thailand, second CRCI/C/83/Add.15 CRCICITHA/COI2
Trinidad and Tobago, second CRC/C/83/Add.12 CRC/CI/TTOICO/2
Andorra CRC/C/OPSA/AND/1 CRC/C/OPSC/AND/CO/1
CRC/C/OPAC/AND/1 CRC/C/OPAC/AND/CO/1
Bangladesh CRC/C/IOPAC/BGD/1 CRC/C/IOPAC/BGD/CO/1
Kazakhstan CRC/C/OPSA/KAZ/1 CRC/C/OPSC/KAZI/COI1
Morocco CRC/C/IOPSA/MAR/1 CRC/C/OPSC/IMAR/CO/1
Switzerland CRC/C/OPAC/CHE/1 CRC/C/OPAC/CHE/CO/1

C. Progressachieved: trendsand challenges of theimplementation
process with respect to children affected by armed conflict

15.  To assess achievements and challenges, as well as current trends in child rights, the
Committee has decided to highlight a particular trend or challenge related to the implementation
of child rights which it has encountered through its monitoring activities. In thisreport, the
Committee has decided to reflect on the involvement of children in armed conflict.

16.  Theinternational community has taken an increasing interest in the rights of children
involved in or affected by armed conflict. One particular milestone was the entry into force of
the Optional Protocol to the Convention on the Rights of the Child on the involvement of
children in armed conflict on 12 February 2002. During the period covered by the report, the
Committee began to receive and consider initial reports under the Optional Protocol. At the
end of itsforty-first session the Committee had considered 7 of the 17 reports submitted under
the Optional Protocol sinceits entry into force. From its thirty-sixth to forty-first sessions,

the Committee has also raised the issue of children in armed conflict during the consideration
of 13 State party reports under the Convention.

17.  Atthe sametime, the Office of the Special Representative of the Secretary-General for
Children and Armed Conflict has been doing important work in raising awareness about the
victimization of children in armed conflict, and advocating on their behalf. The first Special
Representative, Mr. Olara Otunnu, appointed in 1997 when the office was established, created a
profile for the office which has allowed it to work effectively both at the international and
national level. The Committee notes with particul ar appreciation the increased attention being
paid to children in armed conflict by the Security Council, in large part thanks to the work of
Mr. Otunnu, whose term expired in 2005.



18.  These developments indicate that the mechanisms aimed at protecting the rights of
children in armed conflict have become increasingly comprehensive and proactive. Yet at the
same time, violations of the rights of the child during armed conflict continue to occur. In
addition to the increased attention paid by the Committee, the Secretary-General of the

United Nations launched the “era of application” campaign for the enforcement of international
norms and standards for the protection of the rights of children involved in armed conflict in

his 2005 report to the Security Council and the General Assembly on children and armed conflict
(A/59/695-S/2005/72). The campaign has resulted in a Security Council resolution establishing,
among other things, a monitoring and reporting mechanism on grave violations against children
in situations of conflict as well as a commitment to implement targeted measures against those
parties to conflict that commit such grave violations (Security Council resolution 1612

of 26 July 2005).

19. For al these reasons, the Committee on the Rights of the Child is of the opinion that it is
particularly timely to review its own experience, while highlighting the complementarities
between the various international mechanisms for monitoring and reporting on rights of children
affected by armed conflict. Rather than viewing these mechanisms as duplicative, the
Committee is of the opinion that thereis great potential for positive reinforcement and enhanced
cooperation with the United Nations system.

20.  Sincethe entry into force of the Optional Protocol on the involvement of children in
armed conflict, the Committee has considered the initial reports under the Protocol of Andorra
(CRC/C/OPAC/AND/1), Austria (CRC/C/OPAC/AUT/1), Bangladesh (CRC/C/OPAC/BGD/1),
Denmark (CRC/C/OPAC/DNK/1), Finland (CRC/C/OPAC/FIN/1), New Zealand
(CRC/C/OPAC/NZL/1) and Switzerland (CRC/C/OPAC/CHE/1). These countries have not
recently experienced or been involved in armed conflict directly themselves, yet the fulfilment of
their reporting obligations under the Optional Protocol illustrates clearly that the protection
afforded to children under the Optional Protocol is ongoing and does not merely become relevant
If and when a State party is experiencing the effects of armed conflict.

21.  Accordingly, the Committee's discussions with States parties to the Optional Protocol
have focused primarily on ensuring that any recruitment of under-18sinto the armed forcesis
genuinely voluntary. Another key issue raised by the Committee is the international cooperation
and assistance for children affected by armed conflict provided by the reporting States parties to
States experiencing armed conflict. While appreciative of the assistance provided with respect to
prevention, the Committee is also trying to encourage more assistance and cooperation for
demobilization and reintegration of former child combatants.

22.  Inaddition to monitoring the implementation of the Protocol, the Committeeis also
actively encouraging States parties to further strengthen the protection of children from forced
recruitment and involvement in armed conflict. The Committee regularly suggeststo States
parties to criminalize such activities within their territories and to consider assuming
extraterritorial jurisdiction when either the victim or perpetrator is anational of the State party.

23.  Anemerging issue which has arisen from these discussions is the question of whether the
obligations for States parties under article 6 (1) to “take all necessary legal, administrative and
other measures to ensure the effective implementation and enforcement of the provisions of

the present Protocol within itsjurisdiction” requires the application of universal jurisdiction.

The Committee continues to elaborate its own position on thisissue.



24, In addition to its consideration of initial reports under the Optional Protocol on the
involvement of children in armed conflict, since the thirty-sixth session, the Committee has
made recommendations related to children affected by armed conflict to 13 States parties:
Algeria (CRC/C/15/Add.269), Angola (CRC/C/15/Add.246), Bosnia and Herzegovina
(CRC/C/15/Add.260), Croatia (CRC/C/15/Add.243), Liberia (CRC/C/15/Add.236), Myanmar
(CRC/C/15/Add.237), Nepal (CRC/C/15/Add.261), Nigeria (CRC/C/15/Add.257), Philippines
(CRC/C/15/Add.259), Russian Federation (CRC/C/RUS/CO/3), Rwanda (CRC/C/15/Add.234),
Thailand (CRC/C/THA/CO/2) and Uganda (CRC/C/UGA/CO/2). When one compares the
situation of children affected by armed conflict in these States parties with those considered
under the Optional Protocol, it is clear that the Convention on the Rights of the Child, in
particular article 38, continues to be of significance.

25. In its recommendations made to these 13 States parties, the Committee focused on
strengthening measures aimed at preventing the recruitment of children into armed forces and
expanding efforts at their demobilization and reintegration, in cases where armed groups
continue to be active or where demobilization has not yet been completed. It has also made
recommendations related to the protection of children from landmines. Of particular concern to
the Committeein all these cases has been the protection and assistance provided to children as
victims of violence or all forms of deprivation as aresult of armed conflict. Accordingly, in all
cases the Committee made comprehensive recommendations to those States parties to strengthen
programmes and policies aimed at promoting the physical and psychological recovery and social
integration of victimsin an environment which fosters the health, self-respect and dignity of the
child, in accordance with article 39 of the Convention.

26. In this regard, the work of the Committee has illustrated significant complementarities
with the new monitoring and reporting mechanism established by the Security Council in
resolution 1612. Although the mechanismis still being elaborated, it will focus on six grave
child rights violations in situations of conflict: the killing or maiming of children; recruiting or
using child soldiers; attacks against schools or hospitals; rape and other grave sexual violence
against children; abduction of children; and denial of humanitarian access for children. The
Committee hopes that this mechanism will increase accountability for these violations. From its
perspective, the Committee will continue to promote the importance of protecting the rights of
victims, in addition to ensuring accountability.

27.  Therearetwo potential scenarios in which the mechanisms can support each other in
States where the SC1612 monitoring mechanism is present at national level. First in cases,
where the Committee on the Rights of the Child has recently adopted concluding observations
related to children affected by armed conflict either under the Convention or its Optional
Protocol; and second, where the State in question has ratified but not fulfilled its reporting
obligations under the Convention or the Optional Protocol.

28.  With respect to the first scenario, the Committee suggests that SC1612 monitoring
mechanism pay particular attention to its concerns raised in the concluding observations and
assess the extent to which the State party has begun to effectively implement the Committee's
recommendations. The concluding observations can help the SC1612 mechanism to more
effectively target particular issues, groups of children or geographical areas, for instance, and
recall that programmes aimed at victim protection are not prioritized over accountability
concerns.



29. In cases where there are no concluding observations because of the absence of areport
required under the Convention on the Rights of the Child or its Optional Protocol on the
involvement of children in armed conflict, the Committee hopes that the work of the monitoring
mechanism can facilitate the fulfilment of those reporting obligations. Asthe Committee is well
aware, the establishment of effective monitoring and reporting mechanisms and processes at
national level is not easy, in particular for countriesin armed conflict. Experience has shown
that technical assistance provided, for example by the Office of the United Nations High
Commissioner for Human Rights (OHCHR) or the United Nations Children’s Fund (UNICEF),
is often an important tool for States parties to fulfil their human rights reporting obligations.
Accordingly, the Committee hopes that the monitoring and reporting capacity built at national
level through the SC1612 mechanism will feed into processes for the reporting required under
the Convention on the Rights of the Child and its Optional Protocol. While fulfilling its
reporting requirements under SC1612, the monitoring mechanism can also serve as a reminder
and catalyst for States parties to fulfil its human rights reporting obligations. Furthermore, the
monitoring and reporting required by the Convention on the Rights of the Child (CRC) and its
Optional Protocols provide an ideal opportunity to ensure sustainability and continuity for
national level structures and processes developed by the SC1612 monitoring and reporting
mechanism long after the relevant conflict situation is no longer on the agenda of the

Security Council.

30.  The Committee looks forward to enhanced cooperation with the United Nations system,
including the Office of the Special Representative of the Secretary-General on children affected
by armed conflict. Past cooperation has proven fruitful and the Committeeis pleased to see that
the rights of children affected by armed conflict are taking on such a prominent place in the
agenda of the international community. It iscommitted to supporting and facilitating the work
of the SC1612 monitoring and reporting mechanism, as well as the newly established

Security Council Working Group.

IV. OVERVIEW OF THE OTHER ACTIVITIESOF THE COMMITTEE
A. Methods of work
1. Recommendation to work with a two-chamber system

31.  Taking account of the increase in membership of the Committee from 10 to 18 and the
fact the amendment to the Convention on this matter sought to increase the capacity of the
Committee to deal with its growing workload, and after discussing various options during its
thirty-fourth session, the Committee adopted a recommendation that, for an initial period of
two years, reports submitted by States parties be reviewed by two parallel chambers of the
Committee. On 24 February 2005, the General Assembly adopted a resolution (A/RES/59/261)
authorizing the Committee to meet in two chambers as atemporary and exceptional measure to
clear the significant backlog of reports facing the Committee on the Rights of the Child. There
was a backlog of 58 reports at the time that the General Assembly approved the request.

32.  The Committee agreed that it would meet in two separate chambers for the dialogue
with States parties and that concluding observations would be discussed and adopted in plenary



by the whole Committee. Thiswould alow the Committee to increase the average number of
State party reports from 9 to 16 per session. The forty-first session was the first session in
which the Committee met in two chambers (this also includes the forty-first pre-sessional
working group held in October 2005). Sixteen State party reports under the Convention and its
two Optional Protocols were considered during that session.

33.  The composition of the two chambers and the allocation of State party reports to the
chambers were determined by lottery. The composition of the two chambers will remain the
same for the forty-second session, at which point the Committee will review the composition and
decide whether the composition needs to be revised for the forty-third session.

2. Informal consultationswith States parties

34.  On 23 January 2004, the Committee held a second informal consultation with States
parties to the Convention on the Rights of the Child and its two Optional Protocols

(936th meeting). Representatives of over 60 States parties took part in an interactive dialogue
with the Committee. Four main issues were discussed: the revision of the Committee’s
guidelines for periodic reporting; the Committee’ s proposed two chambers working method;
working methods for the consideration of initial reports under the two Optional Protocols to the
Convention; and the United Nations study on violence against children. (For afull record of the
meeting please see CRC/C/SR. 936.)

35.  On 17 January 2006, at its forty-first session, the Committee held athird informal
meeting with States parties to the Convention (1098th meeting), which was attended by
representatives of 53 States parties to the Convention and/or its Optional Protocols.
Representatives of UNICEF, the United Nations High Commissioner for Refugees (UNHCR)
and non-governmental organizations (NGOSs) also attended the meeting. The issues discussed
included: (1) The Committee sinitial experience operating in two chambers; (2) Reform of the
treaty body monitoring and reporting system; and, (3) Follow-up to the Committee’ s concluding
observations. (For afull record of the meeting, please see CRC/C/SR.1098.)

3. General comments

36. During the period under review, the Committee adopted the following two general
comments:

e General comment No. 6 on the treatment of unaccompanied and separated children
outside their country of origin (CRC/GC/2005/6), which was adopted during the
Committee s thirty-ninth session (see annex Il); and

e General comment No. 7 on implementing child rightsin early childhood
(CRC/GC/2005/7), adopted during its fortieth session (see annex Il11).

37.  Asisitspractice, the Committee involved other relevant United Nations human rights
treaty bodies and mechanisms, United Nations agencies and bodies, NGOs and individual
experts in the process of drafting these general comments.



4. Induction meeting

38. On 12 and 13 May 2005, OHCHR organized a two-day informal induction meeting to
give the 10 newly elected members a chance to familiarize themsel ves with the working methods
and procedures of the Committee. Other members of the Committee also participated in the
meeting.

B. International cooperation and solidarity for the
implementation of the Convention

1. Cooperation with United Nations and other competent bodies

39.  During the period covered by the present report, the Committee pursued its cooperation
with United Nations bodies, specialized agencies and other competent bodies.

40.  The Committee held meetings with the following United Nations agencies and bodies
and other competent bodies (the documents referred to in parentheses contain additional
information on these meetings):

United Nations bodies and agencies

UNICEF (CRC/C/140, para. 643; CRC/C/150, para. 842 and CRC/C/41/3)

International Labour Organization (ILO) (CRC/C/140, para. 643 and CRC/C/150,
para. 842)

UNHCR (CRC/C/146, para. 751 and CRC/C/150, para. 842)
UNICEF Innocenti Research Center (CRC/C/41/3)

Others

Representatives of the Inter-American Child Institute (I1N) and the Save the Children
Regional Officefor Latin America (CRC/C/140, para. 643)

Members of the International Law Commission (CRC/C/140, para. 643)
Child Helpline International (CRC/C/140, para. 643)
Consultant, Ms. Katrien Beeckman (CRC/C/143, para. 527)

Coordinating Committee of the NGO Group for the Convention on the Rights of the
Child (CRC/C/140, para. 643)

NGO Group for the CRC, Sub-Group on Child Labour (CRC/C/140, para. 643)
Save the Children Internationa Alliance (CRC/C/140, para. 643)

Canadian Standing Committee on Human Rights (CRC/C/146, para. 751)

NGO Group for the Convention on the Rights of the Child (CRC/C/150, para. 842)
Consultant, Gerison Lansdown (CRC/C/150, para. 842)
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41.

Federacion Iberoamericana del Ombudsman (CRC/C/153, para. 527)
The Bernard Van Leer Foundation (CRC/C/153, para. 527)

Global Initiative to End All Corporal Punishment of Children (CRC/C/153, para. 527,
CRCI/CI41/3).

The Committee also held meetings with experts from the following other United Nations

human rights mechanisms:

42.

The Special Rapporteur on the Right to Education (CRC/C/140, para. 643)

Independent expert leading the Secretary-Genera’s Study on Violence against Children,
Mr. Paulo Sergio Pinheiro (CRC/C/140, para. 643)

The Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, Mr. Manfred Nowak (CRC/C/146, para. 751)

The Special Rapporteur of the Commission on Human Rights on the promotion and
protection of human rights while countering terrorism, Mr. Martin Scheinin (CRC/C/153,
para. 527).

The Chairperson of the Committee participated in the sixteenth and seventeenth meetings

of persons chairing the human rights treaty bodies. Three members of the Committee also
participated in the third and fourth inter-committee meetings (held in June 2004 and 2005).

43.

2. Participation in United Nations and other relevant meetings

Committee members participated in a variety of meetings at the international, regional

and national levels where issues relevant to the rights of the child were raised.

44,

3. Other related activities

OHCHR, with the support of UNICEF, organized the Sub-Regiona Workshop on the

Implementation of the Concluding Observations of the Committee on the Rights of the Child,
from 11 to 13 November 2004 in Bangkok, Thailand. The Workshop was hosted by the
Government of the Kingdom of Thailand and attended by participants from Cambodia,
Indonesia, Lao People’s Democratic Republic, Thailand and Viet Nam as well as by
representatives of United Nations entities and by four members of the Committee,

Ms. Saisuree Chutikul, Mr. Jakob Egbert Doek, Ms. Y anghee Lee and Ms. Nevena
Vuckovic-Sahovic. The event was addressed to government officials of the five States parties,
representatives of the civil society including national experts, parliamentarians aswell asto
representatives of the national human rights institutions.

45.

OHCHR, with the support of UNICEF, organized a Sub-Regional Workshop on the

Implementation of the Concluding Observations of the Committee on the Rights of the Child,
from 19 to 21 June 2005 in Doha, Qatar. The Workshop was hosted by the Supreme Council for
Family Affairs of Qatar and attended by participants from Bahrain, Kuwait, Oman, Qatar,

Saudi Arabia, United Arab Emirates and Y emen. Representatives of United Nations entities as
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well as three members of the Committee, Ms. Moushira Khattab, Ms. Ghalia Mohammad Bin
Hamad Al-Thani, Mr. Hatem Kotrane and previous Committee members participated as resource
persons. The event was addressed to government officials of the seven States parties and
representatives of the civil society, including national experts.

46. OHCHR and Plan International, with the support of the Government of Argentina,
UNICEF, the World Health Organization (WHO/PAHO) and the Committee on the Rights of the
Child, organized a subregional seminar on the Implementation of the Concluding Observations
of the CRC, from 28 to 30 November 2005 in Buenos Aires, Argentina. The seminar, brought
together over 150 people, was directed at government officials, members of parliament,
representatives of national human rights institutions and of the civil society, aswell asto
journalists from 10 countries of the South American region, namely Argentina, Bolivia, Brazil,
Chile, Colombia, Ecuador, Paraguay, Peru, Uruguay and Venezuela. In addition to three
members of the Committee on the Rights of the Child, Mr. Jaap Doek, Mr. Norberto Liwski and
Ms. Rosa Maria Ortiz, representatives of United Nations entities, United Nations experts, special
rapporteurs of the Commission on Human Rights and the independent expert leading the study of
the Secretary-General on Violence against Children also participated.

47.  Committee members have actively contributed on activities related to the
Secretary-Genera’ s Study on violence against children which was initiated through its
recommendation to the General Assembly (A/56/488, annex). Former and current Committee
members have participated in the regional consultations and other meetings relating to the Study
and the Chairperson of the Committee serves on the Study’ s editorial board. The Committee has
also in a coherent way brought out the global issue on violence against children inits review of
the reports of the States parties to the Convention. In this respect, the Committee notes with
appreciation an analysis of its concluding observations initiated by the independent expert,

Mr. Paulo Sérgio Pinheiro. The Committee is confident that the Study’ s outcome will provide
the States parties with concrete tools to take action, in partnership with civil society, to ensure
the protection of every child from all forms of violence.

C. General thematic discussions

48. In accordance with rule 75 of its rules of procedure, the Committee holds an annual day
of general discussion on thefirst Friday of its September session. On 17 September 2004,
during the Committeg’ s thirty-seventh session, this thematic discussion was devoted to the
implementation of child rightsin early childhood. The discussion was well attended by
representatives of States parties, United Nations agencies, funds and programmes, NGOs and
academic ingtitutions. A summary of the discussions, the list of participants as well as the set
of related recommendations adopted by the Committee can be found in its report of the
thirty-seventh session (CRC/C/143). The Committee has also continued to follow this thematic
issue closely and adopted a related general comment (see paragraph 36 above).

49.  On 16 September 2005, during the Committee’ s fortieth session its discussion day was
devoted to the issue of “ Children without parental care”. Over 200 representatives of States
parties, United Nations partners and NGOs attended the discussion. A summary of the
discussions and the recommendations adopted by the Committee are contained in its report of the
fortieth session (CRC/C/153). Several Committee members have continued to follow up on this
issue in cooperation with UNICEF and relevant NGOs in process aimed at elaborating
international guidelines on children without parental care.
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|. OBJECTIVESOF THE GENERAL COMMENT

1 The objective of this general comment isto draw attention to the particularly vulnerable
situation of unaccompanied and separated children; to outline the multifaceted challenges faced
by States and other actorsin ensuring that such children are able to access and enjoy their rights;
and, to provide guidance on the protection, care and proper treatment of unaccompanied and
separated children based on the entire legal framework provided by the Convention on the Rights
of the Child (the “ Convention™), with particular reference to the principles of non-discrimination,
the best interests of the child and the right of the child to express his or her views freely.

2. Theissuing of this general comment is motivated by the Committee' s observation of an
increasing number of children in such situations. There are varied and numerous reasons for a
child being unaccompanied or separated, including: persecution of the child or the parents;
international conflict and civil war; trafficking in various contexts and forms, including sale by
parents; and the search for better economic opportunities.

3. Theissuing of the general comment is further motivated by the Committee’s
identification of a number of protection gaps in the treatment of such children, including the
following: unaccompanied and separated children face greater risks of, inter alia, sexual
exploitation and abuse, military recruitment, child labour (including for their foster families) and
detention. They are often discriminated against and denied access to food, shelter, housing,
health services and education. Unaccompanied and separated girls are at particular risk of
gender-based violence, including domestic violence. In some situations, such children have no
access to proper and appropriate identification, registration, age assessment, documentation,
family tracing, guardianship systems or legal advice. In many countries, unaccompanied and
separated children are routinely denied entry to or detained by border or immigration officials.
In other cases they are admitted but are denied access to asylum procedures or their asylum
claims are not handled in an age- and gender-sensitive manner. Some countries prohibit
separated children who are recognized as refugees from applying for family reunification; others
permit reunification but impose conditions so restrictive as to make it virtually impossible to
achieve. Many such children are granted only temporary status, which ends when they turn 18,
and there are few effective return programmes.

4. Concerns such as these have led the Committee to frequently raise issues related to
unaccompanied and separated children in its concluding observations. This general comment
will compile and consolidate standards developed, inter aia, through the Committee's
monitoring efforts and shall thereby provide clear guidance to States on the obligations
deriving from the Convention with regard to this particular vulnerable group of children. In
applying these standards, States parties must be cognizant of their evolutionary character and
therefore recognize that their obligations may develop beyond the standards articulated herein.
These standards shall in no way impair further-reaching rights and benefits offered to
unaccompanied and separated children under regional human rights instruments or national
systems, international and regional refugee law or international humanitarian law.

[I. STRUCTURE AND SCOPE OF THE GENERAL COMMENT

5. This general comment applies to unaccompanied and separated children who find
themselves outside their country of nationality (consistent with article 7) or, if stateless, outside
their country of habitual residence. The general comment appliesto all such children
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irrespective of their residence status and reasons for being abroad, and whether they are
unaccompanied or separated. However, it does not apply to children who have not crossed an
international border, even though the Committee acknowledges the many similar challenges
related to internally displaced unaccompanied and separated children, recognizes that much of
the guidance offered below is also valuable in relation to such children, and strongly encourages
States to adopt relevant aspects of this general comment in relation to the protection, care and
treatment of unaccompanied and separated children who are displaced within their own country.

6. While the mandate of the Committee is confined to its supervisory function in relation

to the Convention, its interpretation efforts must be conducted in the context of the entirety

of applicable international human rights norms and, therefore, the general comment adopts

a holistic approach to the question of the proper treatment of unaccompanied and separated
children. Thisacknowledges that all human rights, including those contained in the Convention,
are indivisible and interdependent. The importance of other international human rights
instruments to the protection of the child is also recognized in the preamble to the Convention.

1. DEFINITIONS

7. “Unaccompanied children” (also called unaccompanied minors) are children, as defined
in article 1 of the Convention, who have been separated from both parents and other relatives and
are not being cared for by an adult who, by law or custom, is responsible for doing so.

8. “Separated children” are children, as defined in article 1 of the Convention, who have
been separated from both parents, or from their previous legal or customary primary caregiver,
but not necessarily from other relatives. These may, therefore, include children accompanied by
other adult family members.

9. A “child as defined in article 1 of the Convention”, means “ every human being below
the age of 18 years unless under the law applicable to the child, majority is attained earlier”.
This means that any instruments governing children in the territory of the State cannot define a
child in any way that deviates from the norms determining the age of mgjority in that State.

10. If not otherwise specified, the guidelines below apply equally to both unaccompanied and
separated children.

11.  “Country of origin” isthe country of nationality or, in the case of a stateless child, the
country of habitual residence.

IV. APPLICABLE PRINCIPLES

(@) L egal obligations of States partiesfor all unaccompanied or separated children in
their territory and measuresfor their implementation

12.  State obligations under the Convention apply to each child within the State' sterritory and
to al children subject to itsjurisdiction (art. 2). These State obligations cannot be arbitrarily and
unilaterally curtailed either by excluding zones or areas from a State’ s territory or by defining
particular zones or areas as not, or only partly, under the jurisdiction of the State. Moreover,
State obligations under the Convention apply within the borders of a State, including with
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respect to those children who come under the State’ s jurisdiction while attempting to enter the
country’ sterritory. Therefore, the enjoyment of rights stipulated in the Convention is not limited
to children who are citizens of a State party and must therefore, if not explicitly stated otherwise
in the Convention, also be available to all children - including asylum-seeking, refugee and
migrant children - irrespective of their nationality, immigration status or statel essness.

13.  Obligations deriving from the Convention vis-&Vvis unaccompanied and separated
children apply to all branches of government (executive, legidative and judicial). They include
the obligation to establish national legislation; administrative structures; and the necessary
research, information, data compilation and comprehensive training activities to support such
measures. Such legal obligations are both negative and positive in nature, requiring States not
only to refrain from measures infringing on such children’ s rights, but also to take measures to
ensure the enjoyment of these rights without discrimination. Such responsibilities are not only
limited to the provision of protection and assistance to children who are aready unaccompanied
or separated, but include measures to prevent separation (including the implementation of
safeguards in case of evacuation). The positive aspect of these protection obligations also
extends to requiring States to take all necessary measures to identify children as being
unaccompanied or separated at the earliest possible stage, including at the border, to carry out
tracing activities and, where possible and if in the child’ s best interest, to reunify separated and
unaccompanied children with their families as soon as possible.

14.  Asreaffirmed inits genera comment No. 5 (2003) (paras. 18-23), States parties to the
Convention have to ensure that the provisions and principles of the treaty are fully reflected and
given legal effect in relevant domestic legislation. In case of any conflict in legislation,
predominance should always be given to the Convention, in the light of article 27 of the Vienna
Convention on the Law of Tregties.

15. In order to ensure a conducive legal environment and in the light of article 41 (b) of the
Convention, States parties are al'so encouraged to ratify other international instruments that
address issues relating to unaccompanied and separated children, including the two Optional
Protocols to the Convention on the Rights of the Child (on the involvement of childrenin
armed conflict and on the sale of children, child prostitution and child pornography), the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(the “CAT"), the Convention on the Elimination of All Forms of Discrimination against
Women, the Convention relating to the Status of Refugees (“the 1951 Refugee Convention”)
and the Protocol relating to the Status of Refugees, the Convention on the Reduction of

Statel essness, the Convention relating to the Status of Stateless Persons, the Hague Convention
on Protection of Children and Cooperation in Respect of Intercountry Adoption, the Hague
Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in
Respect of Parental Responsibility and Measures for the Protection of Children, the four
Geneva Conventions of 12 August 1949, the Protocol Additional to the Geneva Conventions
of 12 August 1949 and relating to the Protection of Victims of International Armed

Conflicts (Protocol 1) of 8 June 1977, the Protocol Additional to the Geneva Conventions

of 12 August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol 11) of 8 June 1997. The Committee also encourages States parties to the
Convention and others concerned to take into account the Office of the United Nations

High Commissioner for Refugees Guidelines on Protection and Care (1994) and the
Inter-Agency Guiding Principles on Unaccompanied and Separated Children.!
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16. In view of the absolute nature of obligations deriving from the Convention and their

lex specialis character, article 2, paragraph 3, of the International Covenant on Economic, Social
and Cultural Rights would not apply with regard to unaccompanied and separated children. In
application of article 4 of the Convention, the particular vulnerability of unaccompanied and
separated children, explicitly recognized in article 20 of the Convention, must be taken into
account and will result in making the assignment of available resources to such children a
priority. States are expected to accept and facilitate assistance offered within their respective
mandates by UNICEF, UNHCR and other agencies (art. 22, para. 2 of the Convention) in order
to meet the needs of unaccompanied and separated children.

17.  The Committee believes that reservations made by States parties to the Convention
should not in any way limit the rights of unaccompanied and separated children. Asis
systematically done with States parties during the reporting process, the Committee recommends
that, in the light of the Vienna Declaration and Programme of Action adopted at the 1993 World
Conference on Human Rightsin Vienna,? reservations limiting the rights of unaccompanied and
separated children be reviewed with the objective of withdrawal.

(b)  Non-discrimination (art. 2)

18.  The principle of non-discrimination, in all its facets, appliesin respect to all dealings
with separated and unaccompanied children. In particular, it prohibits any discrimination on the
basis of the status of a child as being unaccompanied or separated, or as being a refugee,
asylum-seeker or migrant. This principle, when properly understood, does not prevent, but may
indeed call for, differentiation on the basis of different protection needs such as those deriving
from age and/or gender. Measures should also be taken to address possible misperceptions and
stigmati zation of unaccompanied or separated children within the society. Policing or other
measures concerning unaccompanied or separated children relating to public order are only
permissible where such measures are based on the law; entail individual rather than collective
assessment; comply with the principle of proportionality; and represent the least intrusive option.
In order not to violate the prohibition on non-discrimination, such measures can, therefore, never
be applied on a group or collective basis.

(© Best interests of the child asa primary consider ation in the search for short- and
long-term solutions (art. 3)

19.  Article 3, paragraph 1, states that “[i]n all actions concerning children, whether
undertaken by public or private social welfare ingtitutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a primary consideration”.
In the case of adisplaced child, the principle must be respected during all stages of the
displacement cycle. At any of these stages, a best interests determination must be documented
in preparation of any decision fundamentally impacting on the unaccompanied or separated
child’'slife.

20. A determination of what isin the best interests of the child requires a clear and
comprehensive assessment of the child’sidentity, including her or his nationality, upbringing,
ethnic, cultural and linguistic background, particular vulnerabilities and protection needs.
Consequently, allowing the child access to the territory is a prerequisite to thisinitial assessment
process. The assessment process should be carried out in afriendly and safe atmosphere by
qualified professionals who are trained in age and gender-sensitive interviewing techniques.
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21.  Subsequent steps, such as the appointment of a competent guardian as expeditiously as
possible, serves as akey procedural safeguard to ensure respect for the best interests of an
unaccompanied or separated child. Therefore, such a child should only be referred to asylum
or other procedures after the appointment of a guardian. In cases where separated or
unaccompanied children are referred to asylum procedures or other administrative or judicial
proceedings, they should also be provided with alegal representative in addition to a guardian.

22.  Respect for best interests also requires that, where competent authorities have placed an
unaccompanied or separated child “for the purposes of care, protection or treatment of his or her
physical or mental health”, the State recognizes the right of that child to a*“ periodic review” of
their treatment and “ all other circumstances relevant to his or her placement” (art. 25 of the
Convention).

(d)  Theright tolife, survival and development (art. 6)

23.  Theobligation of the State party under article 6 includes protection from violence and
exploitation, to the maximum extent possible, which would jeopardize a child sright to life,
survival and development. Separated and unaccompanied children are vulnerable to various
risks that affect their life, survival and development such as trafficking for purposes of sexual or
other exploitation or involvement in criminal activities which could result in harm to the child, or
in extreme cases, in death. Accordingly, article 6 necessitates vigilance by States partiesin this
regard, particularly when organized crime may be involved. While the issue of trafficking of
children is beyond the scope of this general comment, the Committee notes that there is often a
link between trafficking and the situation of separated and unaccompanied children.

24.  The Committeeis of the view that practical measures should be taken at al levelsto
protect children from the risks mentioned above. Such measures could include: priority
procedures for child victims of trafficking, the prompt appointment of guardians, the provision of
information to children about the risks they may encounter, and establishment of measuresto
provide follow-up to children particularly at risk. These measures should be regularly evaluated
to ensure their effectiveness.

(e Right of the child to expresshisor her viewsfredy (art. 12)

25. Pursuant to article 12 of the Convention, in determining the measures to be adopted

with regard to unaccompanied or separated children, the child's views and wishes should

be elicited and taken into account (art. 12, para. 1). To allow for awell-informed expression of
such views and wishes, it isimperative that such children are provided with all relevant
information concerning, for example, their entitlements, services available including means of
communication, the asylum process, family tracing and the situation in their country of origin
(arts. 13, 17 and 22, para. 2). In guardianship, care and accommodation arrangements, and legal
representation, children’s views should also be taken into account. Such information must be
provided in amanner that is appropriate to the maturity and level of understanding of each child.
As participation is dependent on reliable communication, where necessary, interpreters should be
made available at all stages of the procedure.
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) Respect for the principle of non-refoulement

26. In affording proper treatment of unaccompanied or separated children, States must fully
respect non-refoulement obligations deriving from international human rights, humanitarian and
refugee law and, in particular, must respect obligations codified in article 33 of the 1951 Refugee
Convention and in article 3 of CAT.

27.  Furthermore, in fulfilling obligations under the Convention, States shall not return a child
to a country where there are substantial grounds for believing that thereis areal risk of
irreparable harm to the child, such as, but by no means limited to, those contemplated under
articles 6 and 37 of the Convention, either in the country to which removal isto be effected or in
any country to which the child may subsequently be removed. Such non-refoulement obligations
apply irrespective of whether serious violations of those rights guaranteed under the Convention
originate from non-State actors or whether such violations are directly intended or are the
indirect consequence of action or inaction. The assessment of the risk of such serious violations
should be conducted in an age- and gender-sensitive manner and should, for example, take into
account the particularly serious consequences for children of the insufficient provision of food or
health services.

28.  Asunderage recruitment and participation in hostilities entail a high risk of irreparable
harm involving fundamental human rights, including the right to life, State obligations deriving
from article 38 of the Convention, in conjunction with articles 3 and 4 of the Optional Protocol
to the Convention on the Rights of the Child on the involvement of children in armed conflict,
entail extraterritorial effects, and States shall refrain from returning a child in any manner
whatsoever to the borders of a State where thereisareal risk of underage recruitment, including
recruitment not only as a combatant but also to provide sexual services for the military or where
thereisareal risk of direct or indirect participation in hostilities, either as a combatant or
through carrying out other military duties.

(9) Confidentiality

29.  States parties must protect the confidentiality of information received in relation to an
unaccompanied or separated child, consistent with the obligation to protect the child’ s rights,
including the right to privacy (art. 16). Thisobligation appliesin all settings, including health
and social welfare. Care must be taken that information sought and legitimately shared for one
purpose is not inappropriately used for that of another.

30.  Confidentiality concerns also involve respect for the rights of others. For example, in
obtaining, sharing and preserving the information collected in respect of unaccompanied and
separated children, particular care must be taken in order not to endanger the well-being of
persons still within the child’'s country of origin, especially the child’s family members.
Furthermore, information relating to the whereabouts of the child shall only be withheld vis-a-vis
the parents where required for the safety of the child or to otherwise secure the “ best interests’ of
the child.
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V. RESPONSE TO GENERAL AND SPECIFIC PROTECTION NEEDS

I nitial assessment and measur es

The best interests of the child must also be a guiding principle for determining the
priority of protection needs and the chronology of measures to be applied in respect of
unaccompanied and separated children. This necessary initial assessment process, in particular,
entails the following:

(i)

(i)

(iii)

(iv)

(v)

Prioritized identification of a child as separated or unaccompanied immediately
upon arrival at ports of entry or as soon as their presence in the country becomes
known to the authorities (art. 8). Such identification measures include age
assessment and should not only take into account the physical appearance of the
individual, but also his or her psychological maturity. Moreover, the assessment
must be conducted in a scientific, safe, child- and gender-sensitive and fair manner,
avoiding any risk of violation of the physical integrity of the child; giving due
respect to human dignity; and, in the event of remaining uncertainty, should accord
the individual the benefit of the doubt such that if there is a possibility that the
individual isachild, she or he should be treated as such;

Prompt registration by means of an initial interview conducted in an
age-appropriate and gender-sensitive manner, in a language the child understands,
by professionally qualified persons to collect biodata and social history to ascertain
the identity of the child, including, wherever possible, identity of both parents,
other siblings, as well as the citizenship of the child, the siblings and the parents;

In continuation of the registration process, the recording of further information in
order to meet the specific needs of the child. Thisinformation should include:

— Reasonsfor being separated or unaccompanied;

— Assessment of particular vulnerabilities, including health, physical,
psychosocial, material and other protection needs, including those deriving
from domestic violence, trafficking or trauma;

— All avallable information to determine the potential existence of
international protection needs, including those: due to a“well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion” in the child’'s country of origin
(article 1 A (2), 1951 Refugee Convention); deriving from external aggression,
occupation, foreign domination or events seriously disturbing public order
(article 1 (2), Convention Governing the Specific Aspects of Refugee Problems
in Africa); or relating to the indiscriminate effects of generalized violence;

Unaccompanied and separated children should be provided with their own personal
identity documentation as soon as possible;

Tracing of family members to be commenced as early as possible (arts. 22, para. 2;
9, para. 3; and 10, para. 2).



32.  Any further actions relating to the residence and other status of the child in the territory
of the State should be based on the findings of an initial protection assessment carried out in
accordance with the above procedures. States should refrain from referring unaccompanied and
separated children into asylum proceduresif their presence in the territory does not raise the
question of international refugee protection needs. Thisiswithout prejudice to the obligation of
States to refer unaccompanied or separated children to relevant procedures serving child
protection, such as those foreseen under child welfare legidation.

(b)  Appointment of aguardian or adviser and legal representative (arts. 18, para. 2,
and 20, para. 1)

33.  Statesarerequired to create the underlying legal framework and to take necessary
measures to secure proper representation of an unaccompanied or separated child’' s best interests.
Therefore, States should appoint a guardian or adviser as soon as the unaccompanied or
separated child isidentified and maintain such guardianship arrangements until the child has
either reached the age of mgjority or has permanently left the territory and/or jurisdiction of the
State, in compliance with the Convention and other international obligations. The guardian
should be consulted and informed regarding all actions taken in relation to the child. The
guardian should have the authority to be present in all planning and decision-making processes,
including immigration and appeal hearings, care arrangements and all effortsto search for a
durable solution. The guardian or adviser should have the necessary expertise in the field of
childcare, so asto ensure that the interests of the child are safeguarded and that the child’s

legal, social, health, psychological, material and educational needs are appropriately covered

by, inter alia, the guardian acting as alink between the child and existing specialist
agencies/individuals who provide the continuum of care required by the child. Agenciesor
individuals whose interests could potentialy be in conflict with those of the child’ s should not be
eligible for guardianship. For example, non-related adults whose primary relationship to the
child isthat of an employer should be excluded from a guardianship role,

34. In the case of a separated child, guardianship should regularly be assigned to the
accompanying adult family member or non-primary family caretaker unless there is an indication
that it would not be in the best interests of the child to do so, for example, where the
accompanying adult has abused the child. In cases where a child is accompanied by a
non-family adult or caretaker, suitability for guardianship must be scrutinized more closely.

If such aguardian is able and willing to provide day-to-day care, but unable to adequately
represent the child’s best interestsin all spheresand at all levels of the child’ s life,
supplementary measures (such as the appointment of an adviser or legal representative) must

be secured.

35.  Review mechanisms shall be introduced and implemented to monitor the quality of the
exercise of guardianship in order to ensure the best interests of the child are being represented
throughout the decision-making process and, in particular, to prevent abuse.

36. In cases where children are involved in asylum procedures or administrative or judicial
proceedings, they should, in addition to the appointment of a guardian, be provided with legal
representation.
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37.  Atall times children should be informed of arrangements with respect to guardianship
and legal representation and their opinions should be taken into consideration.

38. In large-scale emergencies, where it will be difficult to establish guardianship
arrangements on an individual basis, the rights and best interests of separated children should
be safeguarded and promoted by States and organizations working on behalf of these children.

(© Care and accommodation arrangements (arts. 20 and 22)

39.  Unaccompanied or separated children are children temporarily or permanently deprived
of their family environment and, as such, are beneficiaries of States' obligations under article 20
of the Convention and shall be entitled to special protection and assistance provided by the
relevant State.

40.  Mechanisms established under national law in order to ensure aternative care for such
children in accordance with article 22 of the Convention, shall aso cover unaccompanied or
separated children outside their country of origin. A wide range of options for care and
accommodation arrangements exist and are explicitly acknowledged in article 20, paragraph 3,
asfollows: “... inter alia, foster placement, kafalah of Islamic law, adoption or, if necessary,
placement in suitable institutions for the care of children”. When selecting from these options,
the particular vulnerabilities of such achild, not only having lost connection with his or her
family environment, but further finding him or herself outside of his or her country of origin, as
well as the child’s age and gender, should be taken into account. In particular, due regard ought
to be taken of the desirability of continuity in achild’s upbringing and to the ethnic, religious,
cultural and linguistic background as assessed in the identification, registration and
documentation process. Such care and accommodation arrangements should comply with

the following parameters:

— Children should not, as ageneral rule, be deprived of liberty;

— Inorder to ensure continuity of care and considering the best interests of the child,
changesin residence for unaccompanied and separated children should be limited to
instances where such change is in the best interests of the child;

— Inaccordance with the principle of family unity, siblings should be kept together;

— A child who has adult relatives arriving with him or her or already living in the
country of asylum should be allowed to stay with them unless such action would be
contrary to the best interests of the child. Given the particular vulnerabilities of the
child, regular assessments should be conducted by social welfare personnel;

— Irrespective of the care arrangements made for unaccompanied or separated children,
regular supervision and assessment ought to be maintained by qualified personsin
order to ensure the child’ s physical and psychosocia health, protection against
domestic violence or exploitation, and access to educational and vocational skills and
opportunities;
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— States and other organizations must take measures to ensure the effective protection
of the rights of separated or unaccompanied children living in child-headed
households;

— Inlarge-scale emergencies, interim care must be provided for the shortest time
appropriate for unaccompanied children. Thisinterim care provides for their
security and physical and emotional care in a setting that encourages their general
development; and

— Children must be kept informed of the care arrangements being made for them, and
their opinions must be taken into consideration.

(d) Full access to education (arts. 28; 29, para. 1 (c); 30; and 32)

41.  States should ensure that access to education is maintained during all phases of the
displacement cycle. Every unaccompanied and separated child, irrespective of status, shall have
full accessto education in the country that they have entered in line with articles 28, 29,
paragraph 1 (c), 30 and 32 of the Convention and the general principles developed by the
Committee. Such access should be granted without discrimination and in particular, separated
and unaccompanied girls shall have equal accessto formal and informal education, including
vocational training at al levels. Accessto quality education should also be ensured for children
with special needs, in particular children with disabilities.

42.  Theunaccompanied or separated child should be registered with appropriate school
authorities as soon as possible and get assistance in maximizing learning opportunities. All
unaccompanied and separated children have the right to maintain their cultural identity and
values, including the maintenance and development of their native language. All adolescents
should be allowed to enrol in vocational/professional training or education, and early learning
programmes should be made available to young children. States should ensure that
unaccompanied or separated children are provided with school certificates or other
documentation indicating their level of education, in particular in preparation of relocation,
resettlement or return.

43.  Statesshal, in particular where government capacity is limited, accept and facilitate the
assistance offered by UNICEF, UNESCO, UNHCR and other United Nations agencies within
their respective mandates, as well as, where appropriate, other competent intergovernmental
organizations or non-governmental organizations (art. 22, para. 2) in order to meet the
educational needs of unaccompanied and separated children.

(e Right to an adequate standard of living (art. 27)

44.  States should ensure that separated and unaccompanied children have a standard of
living adequate for their physical, mental, spiritual and moral development. Asprovided in
article 27, paragraph 2, of the Convention, States shall provide material assistance and support
programmes, particularly with regard to nutrition, clothing and housing.

45.  States shal, in particular where government capacity is limited, accept and facilitate the
assistance offered by UNICEF, UNESCO, UNHCR and other United Nations agencies within
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their respective mandates, as well as, where appropriate, other competent intergovernmental
organizations or non-governmental organizations (art. 22, para. 2) in order to secure an adequate
standard of living for unaccompanied and separated children.

(f) Right to enjoy the highest attainable standard of health and facilitiesfor the
treatment of illness and rehabilitation of health (arts. 23, 24 and 39)

46.  When implementing the right to enjoy the highest attainable standard of health and
facilities for the treatment of illness and rehabilitation of health under article 24 of the
Convention, States are obligated to ensure that unaccompanied and separated children have the
same access to health care as children who are ... nationals ... .

47. In ensuring their access, States must assess and address the particular plight and
vulnerabilities of such children. They should, in particular, take into account the fact that
unaccompanied children have undergone separation from family members and have aso, to
varying degrees, experienced loss, trauma, disruption and violence. Many such children, in
particular those who are refugees, have further experienced pervasive violence and the stress
associated with a country afflicted by war. This may have created deep-rooted feelings of

hel plessness and undermined a child’ strust in others. Moreover, girls are particularly
susceptible to marginalization, poverty and suffering during armed conflict, and many may have
experienced gender-based violence in the context of armed conflict. The profound trauma
experienced by many affected children calls for specia sensitivity and attention in their care and
rehabilitation.

48.  Theobligation under article 39 of the Convention sets out the duty of Statesto provide
rehabilitation services to children who have been victims of any form of abuse, neglect,
exploitation, torture, cruel, inhuman and degrading treatment or armed conflicts. In order to
facilitate such recovery and reintegration, culturally appropriate and gender-sensitive mental
health care should be devel oped and qualified psychosocial counselling provided.

49.  Statesshall, in particular where government capacity is limited, accept and facilitate
assistance offered by UNICEF, WHO, United Nations Joint Programme on HIV/AIDS
(UNAIDS), UNHCR and other agencies (art. 22, para. 2) within their respective mandates,
aswell as, where appropriate, other competent intergovernmental organizations or
non-governmental organizations in order to meet the health and health-care needs of
unaccompanied and separated children.

(9) Prevention of trafficking and of sexual and other for ms of exploitation, abuse and
violence (arts. 34, 35 and 36)

50.  Unaccompanied or separated children in a country outside their country of origin are
particularly vulnerable to exploitation and abuse. Girls are at particular risk of being trafficked,
including for purposes of sexual exploitation.

51.  Articles 34 to 36 of the Convention must be read in conjunction with special protection
and assistance obligations to be provided according to article 20 of the Convention, in order to
ensure that unaccompanied and separated children are shielded from trafficking, and from sexual
and other forms of exploitation, abuse and violence.

28



52.  Trafficking of such achild, or “re-trafficking” in cases where a child was already a
victim of trafficking, is one of many dangers faced by unaccompanied or separated children.
Trafficking in children is athreat to the fulfilment of their right to life, survival and development
(art. 6). In accordance with article 35 of the Convention, States parties should take appropriate
measures to prevent such trafficking. Necessary measures include identifying unaccompanied
and separated children; regularly inquiring as to their whereabouts; and conducting information
campaigns that are age-appropriate, gender-sensitive and in alanguage and medium that is
understandable to the child. Adequate legislation should also be passed and effective
mechanisms of enforcement be established with respect to labour regulations and border
crossing.

53. Risksareaso great for a child who has already been avictim of trafficking, resulting in
the status of being unaccompanied or separated. Such children should not be penalized and
should receive assistance as victims of a serious human rights violation. Some trafficked
children may be eligible for refugee status under the 1951 Convention, and States should ensure
that separated and unaccompanied trafficked children who wish to seek asylum or in relation to
whom there is otherwise indication that international protection needs exist, have accessto
asylum procedures. Children who are at risk of being re-trafficked should not be returned to
their country of origin unlessit isin their best interests and appropriate measures for their
protection have been taken. States should consider complementary forms of protection for
trafficked children when return is not in their best interests.

(h) Prevention of military recruitment and protection against effects of war
(arts. 38 and 39)

Prevention of recruitment

54.  State obligations deriving from article 38 of the Convention and from articles 3 and 4 of
the Optional Protocol to the Convention on the Rights of the Child on the involvement of
children in armed conflict also apply to unaccompanied and separated children. A State must
take all necessary measures to prevent recruitment or use of such children by any party to a
conflict. Thisalso appliesto former child soldiers who have defected from their units and who
require protection against re-recruitment.

Care arrangements

55.  Carearrangements for unaccompanied and separated children shall be made in a manner
which prevents their recruitment, re-recruitment or use by any party to a conflict. Guardianships
should not be given to individuals or organizations who are directly or indirectly involved in a
conflict.

Former child soldiers

56.  Child soldiers should be considered primarily as victims of armed conflict. Former child
soldiers, who often find themsel ves unaccompanied or separated at the cessation of the conflict
or following defection, shall be given all the necessary support services to enable reintegration
into normal life, including necessary psychosocia counselling. Such children shall be identified
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and demobilized on a priority basis during any identification and separation operation. Child
soldiers, in particular, those who are unaccompanied or separated, should not normally be
interned, but rather, benefit from special protection and assistance measures, in particular as
regards their demobilization and rehabilitation. Particular efforts must be made to provide
support and facilitate the reintegration of girls who have been associated with the military,
either as combatants or in any other capacity.

57. If, under certain circumstances, exceptional internment of a child soldier over the age
of 15 yearsis unavoidable and in compliance with international human rights and humanitarian
law, for example, where she or he poses a serious security threat, the conditions of such
internment should be in conformity with international standards, including article 37 of the
Convention and those pertaining to juvenile justice, and should not preclude any tracing efforts
and priority participation in rehabilitation programmes.

Non-refoul ement

58.  Asunderage recruitment and participation in hostilities entails a high risk of irreparable
harm involving fundamental human rights, including the right to life, State obligations deriving
from article 38 of the Convention, in conjunction with articles 3 and 4 of the Optional Protocol
to the Convention on the Rights of the Child on the involvement of children in armed conflict,
entail extraterritorial effects and States shall refrain from returning a child in any manner
whatsoever to the borders of a State where there isareal risk of underage recruitment or
participation, directly or indirectly, in hostilities.

Chil d-specific forms and manifestations of persecution®

59.  Reminding States of the need for age and gender-sensitive asylum procedures and an
age and gender-sensitive interpretation of the refugee definition, the Committee highlights
that underage recruitment (including of girls for sexual services or forced marriage with

the military) and direct or indirect participation in hostilities constitutes a serious human
rights violation and thereby persecution, and should lead to the granting of refugee status
where the well-founded fear of such recruitment or participation in hostilities is based on
“reasons of race, religion, nationality, membership of a particular social group or political
opinion” (article 1A (2), 1951 Refugee Convention).

Rehabilitation and recovery

60.  States shall develop, where needed, in cooperation with international agencies and
NGOs, a comprehensive age-appropriate and gender-sensitive system of psychological support
and assistance for unaccompanied and separated children affected by armed conflict.

(1) Prevention of deprivation of liberty and treatment in cases ther eof

61. Inapplication of article 37 of the Convention and the principle of the best interests of the
child, unaccompanied or separated children should not, as a general rule, be detained. Detention
cannot be justified solely on the basis of the child being unaccompanied or separated, or on their
migratory or residence status, or lack thereof. Where detention is exceptionally justified for
other reasons, it shall be conducted in accordance with article 37, paragraph (b), of the

30



Convention that requires detention to conform to the law of the relevant country and only to be
used as a measure of last resort and for the shortest appropriate period of time. In consequence,
all efforts, including acceleration of relevant processes, should be made to allow for the
immediate release of unaccompanied or separated children from detention and their placement
in other forms of appropriate accommodation.

62. In addition to national requirements, international obligations constitute part of the law
governing detention. With regard to asylum-seeking, unaccompanied and separated children,
States must, in particular, respect their obligations deriving from article 31, paragraph 1, of
the 1951 Refugee Convention. States should further take into account that illegal entry into or
stay in a country by an unaccompanied or separated child may also be justified according to
general principles of law, where such entry or stay isthe only way of preventing a violation of
the fundamental human rights of the child. More generally, in developing policieson
unaccompanied or separated children, including those who are victims of trafficking and
exploitation, States should ensure that such children are not criminalized solely for reasons

of illegal entry or presencein the country.

63. In the exceptional case of detention, conditions of detention must be governed by the best
interests of the child and pay full respect to article 37, paragraphs (a) and (c), of the Convention
and other international obligations. Special arrangements must be made for living quarters that
are suitable for children and that separate them from adults, unlessit is considered in the child's
best interests not to do so. Indeed, the underlying approach to such a programme should be
“care” and not “detention”. Facilities should not be located in isolated areas where culturally
appropriate community resources and access to legal aid are unavailable. Children should have
the opportunity to make regular contact and receive visits from friends, relatives, religious, social
and legal counsel and their guardian. They should aso be provided with the opportunity to
receive all basic necessities as well as appropriate medical treatment and psychological
counselling where necessary. During their period in detention, children have the right to
education which ought, ideally, to take place outside the detention premises in order to facilitate
the continuance of their education upon release. They aso have the right to recreation and play
as provided for in article 31 of the Convention. In order to effectively secure the rights provided
by article 37, paragraph (d), of the Convention, unaccompanied or separated children deprived of
their liberty shall be provided with prompt and free access to legal and other appropriate
assistance, including the assignment of alegal representative.

VI. ACCESSTO THE ASYLUM PROCEDURE, LEGAL
SAFEGUARDSAND RIGHTSIN ASYLUM

(@) General

64.  The obligation stemming from article 22 of the Convention to take “ appropriate
measures’ to ensure that a child, whether unaccompanied or accompanied, who is seeking
refugee status receives appropriate protection entails, inter alia, the responsibility to set up a
functioning asylum system and, in particular, to enact legislation addressing the particular
treatment of unaccompanied and separated children and to build capacities necessary to realize
this treatment in accordance with applicable rights codified in the Convention and in other
international human rights, refugee protection or humanitarian instruments to which the Stateis
aparty. Statesfacing resource constraints in staging such capacity-building efforts are strongly
encouraged to seek international assistance, including that provided by UNHCR.
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65.  Taking into account the complementary nature of the obligations under article 22 and
those deriving from international refugee law, as well as the desirability of consolidated
standards, States should apply international standards relating to refugees as they progressively
evolve when implementing article 22 of the Convention.

(b)  Accessto asylum procedures, regardless of age

66.  Asylum-seeking children, including those who are unaccompanied or separated,

shall enjoy access to asylum procedures and other complementary mechanisms providing
international protection, irrespective of their age. In the case that facts become known during
the identification and registration process which indicate that the child may have awell-founded
fear or, even if unable to explicitly articul ate a concrete fear, the child may objectively be at risk
of persecution for reasons of race, religion, nationality, membership of a particular socia group
or political opinion, or otherwise be in need of international protection, such a child should

be referred to the asylum procedure and/or, where relevant, to mechanisms providing
complementary protection under international and domestic law.

67.  Unaccompanied or separated children for whom there is no indication of being in need of
international protection should not automatically, or otherwise, be referred to asylum procedures,
but shall be protected pursuant to other relevant child protection mechanisms such as those
provided under youth welfare legislation.

(© Procedural safeguards and support measures (art. 3, para. 3)

68.  Appropriate measures required under article 22, paragraph 1, of the Convention must
take into account the particular vulnerabilities of unaccompanied and separated children and the
national legal framework and conditions. Such measures should be guided by the considerations
set out below.

69.  Anasylum-seeking child should be represented by an adult who is familiar with the
child’ s background and who is competent and able to represent his or her best interests (see
section V (b), “ Appointment of a guardian or adviser or legal representative”). The
unaccompanied or separated child should aso, in al cases, be given access, free of charge, to a
qualified legal representative, including where the application for refugee status is processed
under the normal procedures for adults.

70. Refugee status applications filed by unaccompanied and separated children shall be
given priority and every effort should be made to render a decision promptly and fairly.

71. Minimum procedural guarantees should include that the application will be determined
by a competent authority fully qualified in asylum and refugee matters. Where the age and
maturity of the child permits, the opportunity for a personal interview with aqualified official
should be granted before any final decision is made. Wherever the child is unable to
communicate directly with the qualified official in acommon language, the assistance of a
qualified interpreter should be sought. Moreover, the child should be given the “benefit of the
doubt”, should there be credibility concerns relating to his or her story as well as a possibility
to appeal for aformal review of the decision.
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72.  Theinterviews should be conducted by representatives of the refugee determination
authority who will take into account the special situation of unaccompanied children in order to
carry out the refugee status assessment and apply an understanding of the history, culture and
background of the child. The assessment process should comprise a case-by-case examination of
the unique combination of factors presented by each child, including the child's personal, family
and cultural background. The guardian and the legal representative should be present during all
interviews.

73. In cases of large-scal e refugee movements where individual refugee status
determination is not possible, States may grant refugee status to all members of agroup. In
such circumstances, all unaccompanied or separated children are entitled to be granted the
same status as other members of the particular group.

(d)  Child-sensitive assessment of protection needs, taking into account per secution of
a child-specific nature

74.  When assessing refugee claims of unaccompanied or separated children, States shall take
into account the development of, and formative relationship between, international human rights
and refugee law, including positions developed by UNHCR in exercising its supervisory
functions under the 1951 Refugee Convention. In particular, the refugee definition in that
Convention must be interpreted in an age and gender-sensitive manner, taking into account the
particular motives for, and forms and manifestations of, persecution experienced by children.
Persecution of kin, underage recruitment, trafficking of children for prostitution, and sexual
exploitation or subjection to female genital mutilation are some of the child-specific forms and
manifestations of persecution which may justify the granting of refugee statusif such acts are
related to one of the 1951 Refugee Convention grounds. States should, therefore, give utmost
attention to such child-specific forms and manifestations of persecution as well as gender-based
violence in national refugee status-determination procedures.

75.  Staff involved in status-determination procedures of children, in particular those who are
unaccompanied or separated, should receive training on adopting an application of international
and national refugee law that is child, cultural, and gender-sensitive. To properly assess asylum
claims of children, information on the situation of children, including those belonging to
minorities or marginalized groups, should be included in government effortsto collect
country-of-origin information.

(e Full enjoyment of all international refugee and human rights by children granted
refugee status (art. 22)

76.  Unaccompanied or separated children recognized as refugees and granted asylum do not
only enjoy rights under the 1951 Refugee Convention, but are also entitled to the fullest extent to
the enjoyment of all human rights granted to children in the territory or subject to the jurisdiction
of the State, including those rights which require alawful stay in the territory.

) Children to benefit from complementary forms of protection

77. In the case that the requirements for granting refugee status under the 1951 Refugee
Convention are not met, unaccompanied and separated children shall benefit from available
forms of complementary protection to the extent determined by their protection needs. The
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application of such complementary forms of protection does not obviate States’ obligations to
address the particular protection needs of the unaccompanied and separated child. Therefore,
children granted complementary forms of protection are entitled, to the fullest extent, to the
enjoyment of all human rights granted to children in the territory or subject to the jurisdiction
of the State, including those rights which require alawful stay in the territory.

78.  Inlinewith the generally applicable principles and, in particular, those relating to the
responsibilities of States with regard to unaccompanied or separated children finding themselves
in their territory, children who are neither granted refugee status nor benefiting from
complementary forms of protection, will still enjoy protection under all norms of the Convention
as long as they remain de facto within the States' territories and/or subject to itsjurisdiction.

VII. FAMILY REUNIFICATION, RETURN AND OTHER
FORMS OF DURABLE SOLUTIONS

(@ General

79.  Theultimate am in addressing the fate of unaccompanied or separated childrenisto
identify a durable solution that addresses all their protection needs, takes into account the child’s
view and, wherever possible, leads to overcoming the situation of a child being unaccompanied
or separated. Effortsto find durable solutions for unaccompanied or separated children should
be initiated and implemented without undue delay and, wherever possible, immediately upon the
assessment of a child being unaccompanied or separated. Following arights-based approach, the
search for a durable solution commences with analysing the possibility of family reunification.

80.  Tracingisan essential component of any search for a durable solution and should be
prioritized except where the act of tracing, or the way in which tracing is conducted, would be
contrary to the best interests of the child or jeopardize fundamental rights of those being traced.
In any case, in conducting tracing activities, no reference should be made to the status of the
child as an asylum-seeker or refugee. Subject to all of these conditions, such tracing efforts
should al'so be continued during the asylum procedure. For all children who remain in the
territory of the host State, whether on the basis of asylum, complementary forms of protection or
due to other legal or factual obstacles to removal, a durable solution must be sought.

(b) Family reunification

81. In order to pay full respect to the obligation of States under article 9 of the Convention to
ensure that a child shall not be separated from his or her parents against their will, all efforts
should be made to return an unaccompanied or separated child to his or her parents except where
further separation is necessary for the best interests of the child, taking full account of the right
of the child to express his or her views (art. 12) (see also section IV (g), “Right of the child to
express hisor her views freely”). While the considerations explicitly listed in article 9,
paragraph 1, sentence 2, namely, cases involving abuse or neglect of the child by the parents,
may prohibit reunification at any location, other best-interests considerations can provide an
obstacle to reunification at specific locations only.

82.  Family reunification in the country of origin is not in the best interests of the child and
should therefore not be pursued where there is a*“ reasonable risk” that such areturn would lead
to the violation of fundamental human rights of the child. Such risk isindisputably documented
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in the granting of refugee status or in a decision of the competent authorities on the applicability
of non-refoulement obligations (including those deriving from article 3 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and articles 6
and 7 of the International Covenant on Civil and Political Rights). Accordingly, the granting of
refugee status constitutes a legally binding obstacle to return to the country of origin and,
consequently, to family reunification therein. Where the circumstances in the country of origin
contain lower-level risks and there is concern, for example, of the child being affected by the
indiscriminate effects of generalized violence, such risks must be given full attention and
balanced against other rights-based considerations, including the consequences of further
separation. In this context, it must be recalled that the survival of the child is of paramount
importance and a precondition for the enjoyment of any other rights.

83.  Whenever family reunification in the country of origin is not possible, irrespective of
whether thisis dueto legal obstaclesto return or whether the best-interests-based balancing test
has decided against return, the obligations under articles 9 and 10 of the Convention come into
effect and should govern the host country’s decisions on family reunification therein. Inthis
context, States parties are particularly reminded that “applications by a child or his or her parents
to enter or leave a State party for the purpose of family reunification shall be dealt with by

States parties in a positive, humane and expeditious manner” and “shall entail no adverse
consequences for the applicants and for the members of their family” (art. 10, para. 1).
Countries of origin must respect “the right of the child and his or her parentsto leave any
country, including their own, and to enter their own country” (art. 10, para. 2).

(© Return to the country of origin

84. Return to the country of origin is not an option if it would lead to a“reasonable risk” that
such return would result in the violation of fundamental human rights of the child, and in
particular, if the principle of non-refoulement applies. Return to the country of origin shall in
principle only be arranged if such return isin the best interests of the child. Such a
determination shall, inter alia, take into account:

— The safety, security and other conditions, including socio-economic conditions,
awaiting the child upon return, including through home study, where appropriate,
conducted by social network organizations;

— Theavailability of care arrangements for that particular child;

— Theviews of the child expressed in exercise of hisor her right to do so under
article 12 and those of the caretakers,

— Thechild sleve of integration in the host country and the duration of absence from
the home country;

— Thechild sright “to preserve his or her identity, including nationality, name and
family relations” (art. 8); and

— The“desirability of continuity in achild’ s upbringing and to the child’ s ethnic,
religious, cultural and linguistic background” (art. 20).
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85. In the absence of the availability of care provided by parents or members of the extended
family, return to the country of origin should, in principle, not take place without advance secure
and concrete arrangements of care and custodial responsibilities upon return to the country of
origin.

86.  Exceptionally, areturn to the home country may be arranged, after careful balancing of
the child’' s best interests and other considerations, if the latter are rights-based and override best
interests of the child. Such may be the case in situations in which the child constitutes a serious
risk to the security of the State or to the society. Non-rights-based arguments, such as those
relating to general migration control, cannot override best interests considerations.

87. In al cases return measures must be conducted in a safe, child-appropriate and
gender-sensitive manner.

88.  Countries of origin are also reminded in this context of their obligations pursuant to
article 10 of the Convention and, in particular, to respect “the right of the child and his or her
parents to leave any country, including their own, and to enter their own country”.

(d) Local integration

89. Local integration isthe primary option if return to the country of origin isimpossible

on either legal or factual grounds. Local integration must be based on a secure legal status
(including residence status) and be governed by the Convention rights that are fully applicable to
all children who remain in the country, irrespective of whether thisis due to their recognition as
arefugee, other legal obstacles to return, or whether the best-interests-based balancing test has
decided against return.

90.  Onceit has been determined that a separated or unaccompanied child will remainin the
community, the relevant authorities should conduct an assessment of the child’s situation and
then, in consultation with the child and his or her guardian, determine the appropriate long-term
arrangements within the local community and other necessary measures to facilitate such
integration. The long-term placement should be decided in the best interests of the child and, at
this stage, institutional care should, wherever possible, serve only as alast resort. The separated
or unaccompanied child should have the same access to rights (including to education, training,
employment and health care) as enjoyed by national children. In ensuring that these rights are
fully enjoyed by the unaccompanied or separated child, the host country may need to pay specia
attention to the extra measures required to address the child’ s vulnerable status, including, for
example, through extra language training.

(e Inter country adoption (art. 21)

91.  Statesmust have full respect for the preconditions provided under article 21 of the
Convention as well as other relevant international instruments, including in particular the Hague
Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption and
its 1994 Recommendation Concerning the Application to Refugee and other Internationally
Displaced Children when considering the adoption of unaccompanied and separated children.
States should, in particular, observe the following:
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Adoption of unaccompanied or separated children should only be considered once it
has been established that the child isin a position to be adopted. In practice, this
means, inter aia, that efforts with regard to tracing and family reunification have
failed, or that the parents have consented to the adoption. The consent of parents and
the consent of other persons, institutions and authorities that are necessary for
adoption must be free and informed. This supposes notably that such consent has not
been induced by payment or compensation of any kind and has not been withdrawn;

Unaccompanied or separated children must not be adopted in haste at the height of an
emergency;

Any adoption must be determined as being in the child’' s best interests and carried out
in keeping with applicable national, international and customary law;

The views of the child, depending upon his/her age and degree of maturity, should be
sought and taken into account in all adoption procedures. This requirement implies
that he/she has been counselled and duly informed of the consequences of adoption
and of hig’her consent to adoption, where such consent isrequired. Such consent
must have been given freely and not induced by payment or compensation of any
kind;

Priority must be given to adoption by relativesin their country of residence. Where
thisis not an option, preference will be given to adoption within the community from
which the child came or at least within his or her own culture;

Adoption should not be considered:

— Wherethereis reasonable hope of successful tracing and family reunificationisin
the child’ s best interests;

— Ifitiscontrary to the expressed wishes of the child or the parents;

— Unless areasonable time has passed during which all feasible stepsto trace the
parents or other surviving family members has been carried out. This period of
time may vary with circumstances, in particular, those relating to the ability to
conduct proper tracing; however, the process of tracing must be completed within
areasonable period of time;

Adoption in acountry of asylum should not be taken up when there is the possibility
of voluntary repatriation under conditions of safety and dignity in the near future.

Resettlement in athird country

Resettlement to a third country may offer a durable solution for an unaccompanied or
separated child who cannot return to the country of origin and for whom no durable solution can
be envisaged in the host country. The decision to resettle an unaccompanied or separated child
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must be based on an updated, comprehensive and thorough best-interests assessment, taking into
account, in particular, ongoing international and other protection needs. Resettlement is
particularly called for if such isthe only meansto effectively and sustainably protect a child
against refoulement or against persecution or other serious human rights violations in the country
of stay. Resettlement isalso in the best interests of the unaccompanied or separated child if it
serves family reunification in the resettlement country.

93.  The best-interests assessment determination, prior to a decision to resettle, needs also to
take into account other factors, such as: the envisaged duration of legal or other obstaclesto a
child’ s return to his or her home country; the child’ s right to preserve his or her identity,
including nationality and name (art. 8); the child’'s age, sex, emotional state, educational and
family background; continuity/discontinuity of carein the host country; the desirability of
continuity in a child’ s upbringing and to the child’ s ethnic, religious, cultural and linguistic
background (art. 20); the right of the child to preserve his or her family relations (art. 8) and
related short, medium and long-term possibilities of family reunion either in the home, host, or
resettlement country. Unaccompanied or separated children should never be resettled to a third
country if thiswould undermine or seriously hamper future reunion with their family.

94.  States are encouraged to provide resettlement opportunitiesin order to meet all the
resettlement needs related to unaccompanied and separated children.

VIIl. TRAINING, DATA AND STATISTICS
(@) Training of personnel dealing with unaccompanied and separated children

95.  Particular attention should be paid to the training of officials working with separated and
unaccompanied children and dealing with their cases. Specialized training is equally important
for legal representatives, guardians, interpreters and others dealing with separated and
unaccompanied children.

96.  Such training should be specifically tailored to the needs and rights of the groups
concerned. Nevertheless, certain key elements should be included in all training programmes,
including:

— Principles and provisions of the Convention;

— Knowledge of the country of origin of separated and unaccompanied children;

— Appropriate interview techniques;

— Child development and psychology; and

— Cultura sensitivity and intercultural communication.

97. Initial training programmes should also be followed up regularly, including through
on-the-job learning and professional networks.
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(b) Data and statistics on separated and unaccompanied children

98. Itisthe experience of the Committee that data and statistics collected with regard to
unaccompanied and separated children tends to be limited to the number of arrivals and/or
number of requests for asylum. This dataisinsufficient for a detailed analysis of the
implementation of the rights of such children. Furthermore, data and statistics are often
collected by avariety of different ministries or agencies, which can impede further analysis and
presents potential concerns with regard to confidentiality and a child’ s right to privacy.

99.  Accordingly, the development of a detailed and integrated system of data collection on
unaccompanied and separated children is a prerequisite for the development of effective policies
for the implementation of the rights of such children.

100. Data collected within such a system should ideally include but not be limited to: basic
biographical data on each child (including age, sex, country of origin and nationality, ethnic
group); total number of unaccompanied and separated children attempting to enter the country
and the number that have been refused entry; number of requests for asylum; number of legal
representatives and guardians assigned to such children; legal and immigration status

(i.e. asylum-seeker, refugee, temporary resident permit); living arrangements (i.e. in institutions,
with families or living independently); enrolment in school or vocational training; family
reunifications; and numbers returned to their country of origin. In addition, States parties
should consider collecting qualitative data that would allow them to analyse issues that remain
insufficiently addressed, such as for instance, disappearances of unaccompanied and separated
children and the impact of trafficking.

Notes

! These Guiding Principles are jointly endorsed by the International Committee of the

Red Cross, the International Rescue Committee, Save the Children/UK, UNICEF, UNHCR,
and World Vision International. They are intended to guide the work of all members of the
Inter-Agency Standing Committee with respect to unaccompanied and separated children.

2 Vienna Declaration and Programme of Action (A/CONF.157/23) adopted by the World
Conference on Human Rights, held in Vienna, 14-25 June 1993.

% On child-specific forms and manifestations of persecution more generally, see section V1 (d)
on “ Child-sensitive assessment of protection needs, taking into account persecution of a
child-specific nature”.
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Annex 11
GENERAL COMMENT No. 7 (2005)
Implementing child rightsin early childhood
. INTRODUCTION

1. This general comment arises out of the Committee' s experiences of reviewing States
parties’ reports. In many cases, very little information has been offered about early childhood,
with comments limited mainly to child mortality, birth registration and health care. The
Committee felt the need for a discussion on the broader implications of the Convention on the
Rights of the Child for young children. Accordingly, in 2004, the Committee devoted its day of
general discussion to the theme * Implementing child rightsin early childhood”. Thisresulted in
a set of recommendations (see CRC/C/143, sect. V1) aswell asthe decision to prepare a
general comment on thisimportant topic. Through this general comment, the Committee wishes
to encourage recognition that young children are holders of all rights enshrined in the
Convention and that early childhood isa critical period for the realization of theserights. The
Committee’ sworking definition of “early childhood” isal young children: at birth and
throughout infancy; during the preschool years; as well as during the transition to school

(see paragraph 4 below).

1. OBJECTIVESOF THE GENERAL COMMENT
2. The objectives of the general comment are:

(@ To strengthen understanding of the human rights of all young children and to
draw States parties’ attention to their obligations towards young children;

(b) To comment on the specific features of early childhood that impact on the
realization of rights,

(© To encourage recognition of young children as socia actors from the beginning of
life, with particular interests, capacities and vulnerabilities, and of requirements for protection,
guidance and support in the exercise of their rights,

(d) To draw attention to diversities within early childhood that need to be taken into
account when implementing the Convention, including diversitiesin young children’s
circumstances, in the quality of their experiences and in the influences shaping their
devel opment;

(e To point to variations in cultural expectations and treatment of children, including
local customs and practices that should be respected, except where they contravene the rights of
the child;

() To emphasize the vulnerability of young children to poverty, discrimination,

family breakdown and multiple other adversities that violate their rights and undermine their
well-being; and
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(9) To contribute to the realization of rightsfor al young children through
formulation and promotion of comprehensive policies, laws, programmes, practices, professional
training and research specifically focused on rightsin early childhood.

1. HUMAN RIGHTSAND YOUNG CHILDREN

3. Young children arerights holders. The Convention on the Rights of the Child defines
achild as*every human being below the age of 18 years unless under the law applicable to the
child, mgjority is attained earlier” (art. 1). Consequently, young children are holders of all the
rights enshrined in the Convention. They are entitled to special protection measures and, in
accordance with their evolving capacities, the progressive exercise of their rights. The
Committee is concerned that in implementing their obligations under the Convention, States
parties have not given sufficient attention to young children as rights holders and to the laws,
policies and programmes required to realize their rights during this distinct phase of their
childhood. The Committee reaffirms that the Convention on the Rights of the Child isto be
applied holistically in early childhood, taking account of the principle of the universality,
indivisibility and interdependence of al human rights.

4. Definition of early childhood. Definitions of early childhood vary in different countries
and regions, according to local traditions and the organization of primary school systems. In
some countries, the transition from preschool to school occurs soon after 4 years old. In other
countries, thistransition takes place at around 7 yearsold. In its consideration of rightsin early
childhood, the Committee wishes to include al young children: at birth and throughout infancy;
during the preschool years; as well as during the transition to school. Accordingly, the
Committee proposes as an appropriate working definition of early childhood the period from
birth to the age of 8 years; States parties should review their obligations towards young children
in the context of this definition.

5. A positive agenda for early childhood. The Committee encourages States parties to
construct a positive agenda for rightsin early childhood. A shift away from traditional beliefs
that regard early childhood mainly as a period for the socialization of the immature human being
towards mature adult statusis required. The Convention requires that children, including the
very youngest children, be respected as personsin their own right. 'Y oung children should be
recognized as active members of families, communities and societies, with their own concerns,
interests and points of view. For the exercise of their rights, young children have particular
requirements for physical nurturance, emotional care and sensitive guidance, as well asfor time
and space for social play, exploration and learning. These requirements can best be planned for
within aframework of laws, policies and programmes for early childhood, including a plan for
implementation and independent monitoring, for example through the appointment of a
children’ s rights commissioner, and through assessments of the impact of laws and policies on
children (see general comment No. 2 (2002) on the role of independent human rights institutions,

paragraph 19).

6. Featuresof early childhood. Early childhood isacritical period for realizing children’s
rights. During this period:

(@ Y oung children experience the most rapid period of growth and change during the

human lifespan, in terms of their maturing bodies and nervous systems, increasing mobility,
communication skills and intellectual capacities, and rapid shiftsin their interests and abilities;

41



(b) Y oung children form strong emotional attachments to their parents or other
caregivers, from whom they seek and require nurturance, care, guidance and protection, in ways
that are respectful of their individuality and growing capacities,

(© Y oung children establish their own important relationships with children of the
same age, as well as with younger and older children. Through these relationships they learn to
negotiate and coordinate shared activities, resolve conflicts, keep agreements and accept
responsibility for others;

(d) Y oung children actively make sense of the physical, social and cultura
dimensions of the world they inhabit, learning progressively from their activities and their
interactions with others, children as well as adults;

(e Y oung children’s earliest years are the foundation for their physical and mental
health, emotional security, cultura and personal identity, and developing competencies;

() Y oung children’s experiences of growth and development vary according to their
individual nature, as well as their gender, living conditions, family organization, care
arrangements and education systems; and

(9) Y oung children’s experiences of growth and devel opment are powerfully shaped
by cultural beliefs about their needs and proper treatment, and about their active role in family
and community.

7. Respecting the distinctive interests, experiences and challenges facing every young child
is the starting point for realizing their rights during this crucial phase of their lives.

8. Resear ch into early childhood. The Committee notes the growing body of theory and
research which confirms that young children are best understood as social actors whose survival,
well-being and development are dependent on and built around close relationships. These
relationships are normally with a small number of key people, most often parents, members of
the extended family and peers, as well as caregivers and other early childhood professionals.
At the same time, research into the social and cultural dimensions of early childhood draws
attention to the diverse ways in which early development is understood and enacted, including
varying expectations of the young child and arrangements for his or her care and education.

A feature of modern societiesis that increasing numbers of young children are growing up in
multicultural communities and in contexts marked by rapid social change, where beliefs and
expectations about young children are also changing, including through greater recognition of
their rights. States parties are encouraged to draw on beliefs and knowledge about early
childhood in ways that are appropriate to local circumstances and changing practices, and respect
traditional values, provided these are not discriminatory, (article 2 of the Convention) nor
prejudicial to children’s health and well-being (art. 24, para. 3), nor against their best interests
(art. 3). Finally, research has highlighted the particular risks to young children from
malnutrition, disease, poverty, neglect, social exclusion and arange of other adversities. It
shows that proper prevention and intervention strategies during early childhood have the
potential to impact positively on young children’s current well-being and future prospects.
Implementing child rightsin early childhood is thus an effective way to help prevent

personal, social and educational difficulties during middle childhood and adolescence

(see general comment No. 4 (2003) on adolescent health and development).
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1. GENERAL PRINCIPLESAND RIGHTSIN EARLY CHILDHOOD

0. The Committee has identified articles 2, 3, 6 and 12 of the Convention as general
principles (see general comment No. 5 (2003) on the general measures of implementation of the
Convention). Each principle has implications for rightsin early childhood.

10. Right to life, survival and development. Article 6 refersto the child’' sinherent right to
life and States parties' obligation to ensure, to the maximum extent possible, the survival and
development of the child. States parties are urged to take all possible measures to improve
perinatal care for mothers and babies, reduce infant and child mortality, and create conditions
that promote the well-being of all young children during this critical phase of their lives.
Malnutrition and preventable diseases continue to be major obstaclesto realizing rightsin early
childhood. Ensuring survival and physical health are priorities, but States parties are reminded
that article 6 encompasses all aspects of development, and that a young child’s health and
psychosocia well-being are in many respects interdependent. Both may be put at risk by
adverse living conditions, neglect, insensitive or abusive treatment and restricted opportunities
for realizing human potential. Y oung children growing up in especialy difficult circumstances
require particular attention (see section VI below). The Committee reminds States parties (and
others concerned) that the right to survival and development can only be implemented in a
holistic manner, through the enforcement of all the other provisions of the Convention, including
rights to health, adequate nutrition, social security, an adequate standard of living, a healthy and
safe environment, education and play (arts. 24, 27, 28, 29 and 31), as well as through respect for
the responsibilities of parents and the provision of assistance and quality services (arts. 5

and 18). From an early age, children should themselves be included in activities promoting good
nutrition and a healthy and disease-preventing lifestyle.

11. Right to non-discrimination. Article 2 ensuresrights to every child, without
discrimination of any kind. The Committee urges States parties to identify the implications of
this principle for realizing rightsin early childhood:

@ Article 2 means that young children in general must not be discriminated against
on any grounds, for example where laws fail to offer equal protection against violence for all
children, including young children. Y oung children are especially at risk of discrimination
because they are relatively powerless and depend on others for the realization of their rights;

(b) Article 2 also means that particular groups of young children must not be
discriminated against. Discrimination may take the form of reduced levels of nutrition;
inadeguate care and attention; restricted opportunities for play, learning and education; or
inhibition of free expression of feelings and views. Discrimination may also be expressed
through harsh treastment and unreasonabl e expectations, which may be exploitative or abusive.
For example:

(i) Discrimination against girl children is aserious violation of rights, affecting
their survival and al areas of their young lives as well asrestricting their
capacity to contribute positively to society. They may be victims of
selective abortion, genital mutilation, neglect and infanticide, including
through inadequate feeding in infancy. They may be expected to undertake
excessive family responsibilities and deprived of opportunities to participate
in early childhood and primary education;



(i)  Discrimination against children with disabilities reduces survival prospects
and quality of life. These children are entitled to the care, nutrition,
nurturance and encouragement offered other children. They may also
require additional, special assistance in order to ensure their integration and
the realization of their rights;

(i)  Discrimination against children infected with or affected by HIV/AIDS
deprives them of the help and support they most require. Discrimination
may be found within public policies, in the provision of and access to
services, aswell asin everyday practices that violate these children’ s rights
(see d'so paragraph 27);

(iv) Discrimination related to ethnic origin, class/caste, persona circumstances
and lifestyle, or political and religious beliefs (of children or their parents)
excludes children from full participation in society. It affects parents
capacitiesto fulfil their responsibilities towards their children. It affects
children’s opportunities and self-esteem, as well as encouraging resentment
and conflict among children and adults;

(v)  Young children who suffer multiple discrimination (e.g. related to ethnic
origin, social and cultura status, gender and/or disabilities) are especialy at
risk.

12.  Young children may aso suffer the consequences of discrimination against their parents,
for exampleif children have been born out of wedlock or in other circumstances that deviate
from traditional values, or if their parents are refugees or asylum-seekers. States parties have a
responsibility to monitor and combat discrimination in whatever forms it takes and wherever it
occurs - within families, communities, schools or other institutions. Potential discrimination in
access to quality services for young children is a particular concern, especially where health,
education, welfare and other services are not universally available and are provided through a
combination of State, private and charitable organizations. Asafirst step, the Committee
encourages States parties to monitor the availability of and access to quality services that
contribute to young children’s survival and development, including through systematic data
collection, disaggregated in terms of major variables related to children’s and families
background and circumstances. As a second step, actions may be required that guarantee that all
children have an equal opportunity to benefit from available services. More generally, States
parties should raise awareness about discrimination against young children in general, and
against vulnerable groupsin particular.

13. Best interests of the child. Article 3 sets out the principle that the best interests of the
child are aprimary consideration in all actions concerning children. By virtue of their relative
Immaturity, young children are reliant on responsible authorities to assess and represent their
rights and best interests in relation to decisions and actions that affect their well-being, while
taking account of their views and evolving capacities. The principle of best interests appears
repeatedly within the Convention (including in articles 9, 18, 20 and 21, which are most relevant
to early childhood). The principle of best interests applies to all actions concerning children and
requires active measures to protect their rights and promote their survival, growth, and
well-being, as well as measures to support and assist parents and others who have day-to-day
responsibility for realizing children’ srights:
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@ Best interests of individual children. All decision-making concerning achild's
care, health, education, etc. must take account of the best interests principle, including decisions
by parents, professionals and others responsible for children. States parties are urged to make
provisions for young children to be represented independently in al legal proceedings by
someone who acts for the child’ sinterests, and for children to be heard in al cases where they
are capable of expressing their opinions or preferences;

(b) Best interests of young children as a group or constituency. All law and policy
development, administrative and judicial decision-making and service provision that affect
children must take account of the best interests principle. Thisincludes actions directly affecting
children (e.g. related to health services, care systems, or schools), as well as actions that
indirectly impact on young children (e.g. related to the environment, housing or transport).

14.  Respect for the views and feelings of the young child. Article 12 states that the child
has aright to express his or her views freely in all matters affecting the child, and to have them
taken into account. This right reinforces the status of the young child as an active participant in
the promotion, protection and monitoring of their rights. Respect for the young child’s

agency - as a participant in family, community and society - is frequently overlooked, or rejected
as inappropriate on the grounds of age and immaturity. In many countries and regions,
traditional beliefs have emphasized young children’s need for training and socialization.

They have been regarded as undevel oped, lacking even basic capacities for understanding,
communicating and making choices. They have been powerless within their families, and often
voiceless and invisible within society. The Committee wishes to emphasize that article 12
applies both to younger and to older children. As holders of rights, even the youngest children
are entitled to express their views, which should be “given due weight in accordance with the age
and maturity of the child” (art. 12, para. 1). Young children are acutely sensitive to their
surroundings and very rapidly acquire understanding of the people, places and routinesin their
lives, along with awareness of their own unique identity. They make choices and communicate
their feelings, ideas and wishes in numerous ways, long before they are able to communicate
through the conventions of spoken or written language. In this regard:

@ The Committee encourages States parties to take all appropriate measures to
ensure that the concept of the child as rights holder with freedom to express views and the right
to be consulted in matters that affect him or her isimplemented from the earliest stage in ways
appropriate to the child’ s capacities, best interests, and rights to protection from harmful
experiences;

(b) The right to express views and feelings should be anchored in the child’ s daily
life at home (including, when applicable, the extended family) and in his or her community;
within the full range of early childhood health, care and education facilities, aswell asin lega
proceedings; and in the development of policies and services, including through research and
consultations;

(© States parties should take all appropriate measures to promote the active
involvement of parents, professionals and responsible authorities in the creation of opportunities
for young children to progressively exercise their rights within their everyday activitiesin all
relevant settings, including by providing training in the necessary skills. To achieve the right of
participation requires adults to adopt a child-centred attitude, listening to young children and
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respecting their dignity and their individual points of view. It also requires adultsto show
patience and creativity by adapting their expectations to a young child’ s interests, levels of
understanding and preferred ways of communicating.

V. PARENTAL RESPONSIBILITIESAND ASSISTANCE
FROM STATESPARTIES

15.  Acrucia rolefor parentsand other primary caregivers. Under normal
circumstances, a young child’ s parents play a crucial role in the achievement of their rights,
along with other members of family, extended family or community, including legal guardians,
as appropriate. Thisisfully recognized within the Convention (especialy article 5), along with
the obligation on States parties to provide assistance, including quality childcare services
(especidly article 18). The preamble to the Convention refersto the family as “the fundamental
group of society and the natural environment for the growth and well-being of al its members
and particularly children”. The Committee recognizesthat “family” here refersto avariety of
arrangements that can provide for young children’s care, nurturance and devel opment, including
the nuclear family, the extended family, and other traditional and modern community-based
arrangements, provided these are consistent with children’ s rights and best interests.

16. Parents/primary caregiversand children’s best interests. The responsibility vested in
parents and other primary caregiversis linked to the requirement that they act in children’s best
interests. Article 5 states that parents’ role isto offer appropriate direction and guidancein “the
exercise by the child of therightsin the ... Convention”. This applies equally to younger asto
older children. Babies and infants are entirely dependent on others, but they are not passive
recipients of care, direction and guidance. They are active social agents, who seek protection,
nurturance and understanding from parents or other caregivers, which they require for their
survival, growth and well-being. Newborn babies are able to recognize their parents (or other
caregivers) very soon after birth, and they engage actively in non-verbal communication. Under
normal circumstances, young children form strong mutual attachments with their parents or
primary caregivers. These relationships offer children physical and emotional security, aswell
as consistent care and attention. Through these relationships children construct a personal
identity and acquire culturally valued skills, knowledge and behaviours. 1n these ways, parents
(and other caregivers) are normally the major conduit through which young children are able to
realize their rights.

17. Evolving capacities as an enabling principle. Article5 draws on the concept of
“evolving capacities’ to refer to processes of maturation and learning whereby children
progressively acquire knowledge, competencies and understanding, including acquiring
understanding about their rights and about how they can best be realized. Respecting young
children’s evolving capacitiesis crucia for the reaization of their rights, and especially
significant during early childhood, because of the rapid transformations in children’s physical,
cognitive, social and emotional functioning, from earliest infancy to the beginnings of schooling.
Article 5 contains the principle that parents (and others) have the responsibility to continually
adjust the levels of support and guidance they offer to achild. These adjustments take

account of achild’sinterests and wishes as well as the child’ s capacities for autonomous
decision-making and comprehension of his or her best interests. While ayoung child generally
requires more guidance than an older child, it isimportant to take account of individual
variations in the capacities of children of the same age and of their ways of reacting to situations.
Evolving capacities should be seen as a positive and enabling process, not an excuse for
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authoritarian practices that restrict children’s autonomy and self-expression and which have
traditionally been justified by pointing to children’s relative immaturity and their need for
socialization. Parents (and others) should be encouraged to offer “direction and guidance” in a
child-centred way, through dialogue and example, in ways that enhance young children’s
capacities to exercise their rights, including their right to participation (art. 12) and their right to
freedom of thought, conscience and religion (art. 14).

18. Respecting parental roles. Article 18 of the Convention reaffirms that parents or legal
guardians have the primary responsibility for promoting children’s devel opment and well-being,
with the child’ s best interests as their basic concern (arts. 18, para. 1 and 27, para. 2). States
parties should respect the primacy of parents, mothers and fathers. This includes the obligation
not to separate children from their parents, unlessit isin the child’s best interests (art. 9). Young
children are especially vulnerable to adverse consequences of separations because of their
physical dependence on and emotional attachment to their parents/primary caregivers. They are
also less able to comprehend the circumstances of any separation. Situations which are most
likely to impact negatively on young children include neglect and deprivation of adequate
parenting; parenting under acute material or psychological stress or impaired mental health;
parenting in isolation; parenting which isinconsistent, involves conflict between parentsor is
abusive towards children; and situations where children experience disrupted relationships
(including enforced separations), or where they are provided with low-quality institutional care.
The Committee urges States parties to take all necessary steps to ensure that parents are able to
take primary responsibility for their children; to support parents in fulfilling their responsibilities,
including by reducing harmful deprivations, disruptions and distortionsin children’s care; and to
take action where young children’s well-being may be at risk. States parties' overall goals
should include reducing the number of young children abandoned or orphaned, as well as
minimizing the numbers requiring institutional or other forms of long-term care, except where
thisisjudged to be in ayoung child' s best interests (see also section VI below).

19.  Social trendsand therole of the family. The Convention emphasizes that “both parents
have common responsibilities for the upbringing and development of the child”, with fathers and
mothers recognized as equal caregivers (art. 18, para. 1). The Committee notes that in practice
family patterns are variable and changing in many regions, as is the availability of informal
networks of support for parents, with an overall trend towards greater diversity in family size,
parental roles and arrangements for bringing up children. These trends are especialy significant
for young children, whose physical, personal and psychological development is best provided for
within asmall number of consistent, caring relationships. Typically, these relationships are with
some combination of mother, father, siblings, grandparents and other members of the extended
family, along with professional caregivers specialized in childcare and education. The
Committee acknowledges that each of these relationships can make a distinctive contribution to
the fulfilment of children’ s rights under the Convention and that a range of family patterns may
be consistent with promoting children’swell-being. In some countries and regions, shifting
social attitudes towards family, marriage and parenting are impacting on young children’s
experiences of early childhood, for example following family separations and reformations.
Economic pressures also impact on young children, for example, where parents are forced to
work far away from their families and their communities. In other countries and regions, the
illness and death of one or both parents or other kin due to HIV/AIDS is now a common feature
of early childhood. These and many other factors impact on parents capacities to fulfil their
responsibilities towards children. More generally, during periods of rapid social change,
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traditional practices may no longer be viable or relevant to present parental circumstances and
lifestyles, but without sufficient time having elapsed for new practices to be assimilated and new
parental competencies understood and valued.

20. Assistanceto parents. States parties are required to render appropriate assistance to
parents, legal guardians and extended families in the performance of their child-rearing
responsibilities (arts. 18, para. 2 and 18, para. 3), including assisting parents in providing living
conditions necessary for the child’s development (art. 27, para. 2) and ensuring that children
receive necessary protection and care (art. 3, para. 2). The Committee is concerned that
insufficient account is taken of the resources, skills and personal commitment required of parents
and others responsible for young children, especially in societies where early marriage and
parenthood is still sanctioned as well as in societies with a high incidence of young single
parents. Early childhood isthe period of most extensive (and intensive) parental responsibilities
related to all aspects of children’s well-being covered by the Convention: their survival, health,
physical safety and emotional security; standards of living and care; opportunities for play and
learning; and freedom of expression. Accordingly, realizing children’ srightsisin large measure
dependent on the well-being and resources available to those with responsibility for their care.
Recognizing these interdependencies is a sound starting point for planning assistance and
servicesto parents, legal guardians and other caregivers. For example:

(@ An integrated approach would include interventions that impact indirectly on
parents ability to promote the best interests of children (e.g. taxation and benefits, adequate
housing, working hours) as well as those that have more immediate consequences (e.g. perinatal
health services for mother and baby, parent education, home visitors);

(b) Providing adequate assistance should take account of the new roles and skills
required of parents, aswell as the ways that demands and pressures shift during early
childhood - for example, as children become more mobile, more verbally communicative, more
socially competent, and as they begin to participate in programmes of care and education;

(© Assistance to parents will include provision of parenting education, parent
counselling and other quality services for mothers, fathers, siblings, grandparents and others who
from time to time may be responsible for promoting the child’' s best interests;

(d) Assistance also includes offering support to parents and other family membersin
ways that encourage positive and sensitive relationships with young children and enhance
understanding of children’srights and best interests.

21.  Appropriate assistance to parents can best be achieved as part of comprehensive policies
for early childhood (see section V below), including provision for health, care and education
during the early years. States parties should ensure that parents are given appropriate support to
enable them to involve young children fully in such programmes, especially the most
disadvantaged and vulnerable groups. In particular, article 18, paragraph 3, acknowledges that
many parents are economically active, often in poorly paid occupations that they combine with
their parental responsibilities. Article 18, paragraph 3, requires States parties to take all
appropriate measures to ensure that children of working parents have the right to benefit from
childcare services, maternity protection and facilities for which they are eligible. In thisregard,
the Committee recommends that States parties ratify the Maternity Protection Convention, 2000
(No. 183) of the International Labour Organization.
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V. COMPREHENSIVE POLICIESAND PROGRAMMESFOR
EARLY CHILDHOOD, ESPECIALLY FOR VULNERABLE
CHILDREN

22. Rights-based, multisectoral strategies. In many countries and regions, early childhood
has received low priority in the development of quality services. These services have often been
fragmented. They have frequently been the responsibility of several government departments at
central and local levels, and their planning has often been piecemeal and uncoordinated. In some
cases, they have also been largely provided by the private and voluntary sector, without adequate
resources, regulation or quality assurance. States parties are urged to devel op rights-based,
coordinated, multisectoral strategiesin order to ensure that children’s best interests are aways
the starting point for service planning and provision. These should be based around a
systematic and integrated approach to law and policy development in relation to all children up
to 8 yearsold. A comprehensive framework for early childhood services, provisions and
facilitiesis required, backed up by information and monitoring systems. Comprehensive
services will be coordinated with the assistance provided to parents and will fully respect their
responsibilities, as well as their circumstances and requirements (asin articles 5 and 18 of the
Convention; see section 1V above). Parents should also be consulted and involved in the
planning of comprehensive services.

23. Programme standards and professional training appropriatetotheagerange. The
Committee emphasizes that a comprehensive strategy for early childhood must also take account
of individual children’s maturity and individuality, in particular recognizing the changing
developmental priorities for specific age groups (for example, babies, toddlers, preschool and
early primary school groups), and the implications for programme standards and quality criteria.
States parties must ensure that the institutions, services and facilities responsible for early
childhood conform to quality standards, particularly in the areas of health and safety, and that
staff possess the appropriate psychosocia qualities and are suitable, sufficiently numerous and
well-trained. Provision of services appropriate to the circumstances, age and individuality of
young children requires that all staff be trained to work with this age group. Work with young
children should be socialy valued and properly paid, in order to attract a highly qualified
workforce, men as well aswomen. It isessentia that they have sound, up-to-date theoretical and
practical understanding about children’ s rights and devel opment (see also paragraph 41); that
they adopt appropriate child-centred care practices, curricula and pedagogies, and that they have
access to specialist professional resources and support, including a supervisory and monitoring
system for public and private programmes, institutions and services.

24.  Accessto services, especially for the most vulnerable. The Committee calls on States
parties to ensure that all young children (and those with primary responsibility for their
well-being) are guaranteed access to appropriate and effective services, including programmes of
health, care and education specifically designed to promote their well-being. Particular attention
should be paid to the most vulnerable groups of young children and to those who are at risk of
discrimination (art. 2). Thisincludes girls, children living in poverty, children with disabilities,
children belonging to indigenous or minority groups, children from migrant families, children
who are orphaned or lack parental care for other reasons, children living in institutions, children
living with mothers in prison, refugee and asylum-seeking children, children infected with or
affected by HIV/AIDS, and children of alcohol- or drug-addicted parents (see also section V).
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25. Birth registration. Comprehensive services for early childhood begin at birth. The
Committee notes that provision for registration of al children at birth is still amajor challenge
for many countries and regions. This can impact negatively on a child’s sense of personal
identity and children may be denied entitlements to basic health, education and social welfare.
As afirst step in ensuring the rights to survival, development and access to quality services for
all children (art. 6), the Committee recommends that States parties take all necessary measures to
ensure that all children are registered at birth. This can be achieved through a universal,
well-managed registration system that is accessible to all and free of charge. An effective
system must be flexible and responsive to the circumstances of families, for example by
providing mobile registration units where appropriate. The Committee notes that children who
are sick or disabled are less likely to be registered in some regions and emphasizes that all
children should be registered at birth, without discrimination of any kind (art. 2). The
Committee also reminds States parties of the importance of facilitating late registration of birth,
and ensuring that children who have not been registered have equal access to health care,
protection, education and other social services.

26.  Standard of living and social security. Young children are entitled to a standard of
living adequate for their physical, mental, spiritual, moral and social development (art. 27). The
Committee notes with concern that even the most basic standard of living is not assured for
millions of young children, despite widespread recognition of the adverse consequences of
deprivation. Growing up in relative poverty undermines children’s well-being, socia inclusion
and self-esteem and reduces opportunities for learning and development. Growing up in
conditions of absolute poverty has even more serious consequences, threatening children’s
survival and their health, as well as undermining the basic quality of life. States parties are urged
to implement systematic strategies to reduce poverty in early childhood as well as combat its
negative effects on children’swell-being. All possible means should be employed, including
“material assistance and support programmes’ for children and families (art. 27, para. 3), in
order to assure to young children a basic standard of living consistent with rights. Implementing
children’s right to benefit from socia security, including social insurance, is an important
element of any strategy (art. 26).

27. Health-care provision. States parties should ensure that all children have accessto the
highest attainable standard of health care and nutrition during their early years, in order to reduce
infant mortality and enable children to enjoy a healthy start in life (art. 24). In particular:

@ States parties have aresponsibility to ensure access to clean drinking water,
adeguate sanitation, appropriate immunization, good nutrition and medical services, which are
essential for young children’s health, asis a stress-free environment. Malnutrition and disease
have long-term impacts on children’s physical health and development. They affect children’s
mental state, inhibiting learning and social participation and reducing prospects for realizing
their potential. The same appliesto obesity and unhealthy lifestyles,

(b) States parties have aresponsibility to implement children’ s right to health by
encouraging education in child health and development, including about the advantages of
breastfeeding, nutrition, hygiene and sanitation.” Priority should also be given to the provision
of appropriate prenatal and post-natal health care for mothers and infantsin order to foster
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healthy family-child relationships, especialy between a child and his or her mother (or other
primary caregiver) (art. 24, para. 2). Y oung children are themselves able to contribute to
ensuring their personal health and encouraging healthy lifestyles among their peers, for example
through participation in appropriate, child-centred health education programmes,

(© The Committee wishes to draw States parties’ attention to the particular
challenges of HIV/AIDS for early childhood. All necessary steps should be taken to: (i) prevent
infection of parents and young children, especially by intervening in chains of transmission,
especially between father and mother and from mother to baby; (ii) provide accurate diagnoses,
effective treatment and other forms of support for both parents and young children who are
infected by the virus (including antiretroviral therapies); and (iii) ensure adequate alternative
care for children who have lost parents or other primary caregivers due to HIV/AIDS, including
healthy and infected orphans. (See aso genera comment No. 3 (2003) on HIV/AIDS and the
rights of the child.)

28. Early childhood education. The Convention recognizes the right of the child to
education, and primary education should be made compulsory and available free to al (art. 28).
The Committee recognizes with appreciation that some States parties are planning to make

one year of preschool education available and free of cost for all children. The Committee
interprets the right to education during early childhood as beginning at birth and closely linked
to young children’ s right to maximum development (art. 6, para. 2). Linking education to
development is elaborated in article 29, paragraph 1: “States parties agree that the education of
the child shall be directed to: (@) the development of the child’s personality, talents and mental
and physical abilitiesto their fullest potential.” General comment No. 1 on the aims of education
explains that the goal isto “empower the child by developing his or her skills, learning and other
capacities, human dignity, self-esteem and self-confidence” and that this must be achieved in
ways that are child-centred, child-friendly and reflect the rights and inherent dignity of the child
(para. 2). States parties are reminded that children’ s right to education include all children, and
that girls should be enabled to participate in education, without discrimination of any kind

(art. 2).

29. Parental and public responsibilitiesfor early childhood education. The principle that
parents (and other primary caregivers) are children’sfirst educatorsiswell established and
endorsed within the Convention’s emphasis on respect for the responsibilities of parents (sect. IV
above). They are expected to provide appropriate direction and guidance to young children in
the exercise of their rights, and provide an environment of reliable and affectionate rel ationships
based on respect and understanding (art. 5). The Committee invites States parties to make this
principle a starting point for planning early education, in two respects:

(@ In providing appropriate assistance to parentsin the performance of their
child-rearing responsibilities (art. 18, para. 2), States parties should take all appropriate measures
to enhance parents’ understanding of their rolein their children’s early education, encourage
child-rearing practices which are child-centred, encourage respect for the child’ s dignity and
provide opportunities for developing understanding, self-esteem and self-confidence;
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(b) In planning for early childhood, States parties should at all times aim to provide
programmes that complement the parents' role and are developed as far as possible in
partnership with parents, including through active cooperation between parents, professionals
and othersin developing “the child’s personality, talents and mental and physical abilitiesto
their fullest potential” (art. 29, para. 1 (a)).

30.  The Committee calls on States parties to ensure that all young children receive education
in the broadest sense (as outlined in paragraph 28 above), which acknowledges a key role for
parents, wider family and community, as well as the contribution of organized programmes of
early childhood education provided by the State, the community or civil society institutions.
Research evidence demonstrates the potential for quality education programmesto have a
positive impact on young children’s successful transition to primary school, their educational
progress and their long-term social adjustment. Many countries and regions now provide
comprehensive early education starting at 4 years old, which in some countries is integrated with
childcare for working parents. Acknowledging that traditional divisions between “care” and
“education” services have not always been in children’s best interests, the concept of “Educare”
IS sometimes used to signal a shift towards integrated services, and reinforces the recognition of
the need for a coordinated, holistic, multisectoral approach to early childhood.

31.  Community-based programmes. The Committee recommends that States parties
support early childhood development programmes, including home- and community-based
preschool programmes, in which the empowerment and education of parents (and other
caregivers) are main features. States parties have akey roleto play in providing alegidative
framework for the provision of quality, adequately resourced services, and for ensuring that
standards are tailored to the circumstances of particular groups and individuals and to the
developmental priorities of particular age groups, from infancy through to transition into school.
They are encouraged to construct high-quality, developmentally appropriate and culturally
relevant programmes and to achieve this by working with local communities rather by imposing
a standardized approach to early childhood care and education. The Committee also
recommends that States parties pay greater attention to, and actively support, a rights-based
approach to early childhood programmes, including initiatives surrounding transition to primary
school that ensure continuity and progression, in order to build children’s confidence,
communication skills and enthusiasm for learning through their active involvement in, among
others, planning activities.

32. Theprivate sector asservice provider. With reference to its recommendations adopted
during its 2002 day of general discussion on “The private sector as service provider and itsrole
in implementing child rights’ (see CRC/C/121, paras. 630-653), the Committee recommends that
States parties support the activities of the non-governmental sector as a channel for programme
implementation. It further calls on all non-State service providers (“for profit” aswell as
“non-profit” providers) to respect the principles and provisions of the Convention and, in this
regard, reminds States parties of their primary obligation to ensure itsimplementation. Early
childhood professionals - in both the State and non-State sectors - should be provided with
thorough preparation, ongoing training and adequate remuneration. In this context, States parties
are responsible for service provision for early childhood development. The role of civil society
should be complementary to - not a substitute for - the role of the State. Where non-State
services play amajor role, the Committee reminds States parties that they have an obligation to
monitor and regulate the quality of provision to ensure that children’ s rights are protected and
their best interests served.
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33. Human rights education in early childhood. In thelight of article 29 and the
Committee' s general comment No. 1 (2001), the Committee also recommends that States parties
include human rights education within early childhood education. Such education should be
participatory and empowering to children, providing them with practical opportunitiesto
exercise their rights and responsibilities in ways adapted to their interests, concerns and evolving
capacities. Human rights education of young children should be anchored in everyday issues at
home, in childcare centres, in early education programmes and other community settings with
which young children can identify.

34. Right torest, leisure and play. The Committee notes that insufficient attention has
been given by States parties and others to the implementation of the provisions of article 31 of
the Convention, which guarantees “the right of the child to rest and leisure, to engage in play and
recreational activities appropriate to the age of the child and to participate freely in cultural life
and the arts’. Play is one of the most distinctive features of early childhood. Through play,
children both enjoy and challenge their current capacities, whether they are playing alone or with
others. The value of creative play and exploratory learning is widely recognized in early
childhood education. Yet realizing the right to rest, leisure and play is often hindered by a
shortage of opportunities for young children to meet, play and interact in child-centred, secure,
supportive, stimulating and stress-free environments. Children’ s right-to-play space is especially
at risk in many urban environments, where the design and density of housing, commercial
centres and transport systems combine with noise, pollution and all manner of dangersto create a
hazardous environment for young children. Children’sright to play can also be frustrated by
excessive domestic chores (especially affecting girls) or by competitive schooling. Accordingly,
the Committee appeal s to States parties, NGOs and private actors to identify and remove
potential obstacles to the enjoyment of these rights by the youngest children, including as part

of poverty reduction strategies. Planning for towns, and leisure and play facilities should take
account of children’sright to expresstheir views (art. 12), through appropriate consultations.

In al these respects, States parties are encouraged to pay greater attention and allocate adequate
resources (human and financial) to the implementation of the right to rest, leisure and play.

35.  Modern communications technologies and early childhood. Article 17 recognizesthe
potential for both traditional print-based media and modern information technology-based mass
media to contribute positively to the realization of children’srights. Early childhood isa
specialist market for publishers and media producers, who should be encouraged to disseminate
material that is appropriate to the capacities and interests of young children, socially and
educationally beneficial to their well-being, and which reflects the national and regional
diversities of children’s circumstances, culture and language. Particular attention should be
given to the need of minority groups for access to media that promote their recognition and
socia inclusion. Article 17, paragraph (e), aso refersto the role of States partiesin ensuring that
children are protected from inappropriate and potentially harmful material. Rapid increasesin
the variety and accessibility of modern technologies, including Internet-based media, are a
particular cause for concern. Y oung children are especialy at risk if they are exposed to
inappropriate or offensive material. States parties are urged to regulate media production and
delivery in ways that protect young children, as well as support parents/caregiversto fulfil their
child-rearing responsibilitiesin thisregard (art. 18).
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VI. YOUNG CHILDREN IN NEED OF SPECIAL PROTECTION

36.  Young children’svulnerability to risks. Throughout this general comment the
Committee notes that large numbers of young children grow up in difficult circumstances that
are frequently in violation of their rights. Y oung children are especialy vulnerable to the harm
caused by unreliable, inconsistent relationships with parents and caregivers, or growing up in
extreme poverty and deprivation, or being surrounded by conflict and violence or displaced from
their homes as refugees, or any number of other adversities prejudicial to their well-being.

Y oung children are less able to comprehend these adversities or resist harmful effects on their
health, or physical, mental, spiritual, moral or social development. They are especially at risk
where parents or other caregivers are unable to offer adequate protection, whether due to illness
or death, or due to disruption to families or communities. Whatever the difficult circumstances,
young children require particular consideration because of the rapid developmental changes they
are experiencing; they are more vulnerable to disease, trauma, and distorted or disturbed
development, and they arerelatively powerlessto avoid or resist difficulties and are dependent
on othersto offer protection and promote their best interests. In the following paragraphs, the
Committee draws States parties’ attention to major difficult circumstances referred to in the
Convention that have clear implications for rightsin early childhood. Thislist is not exhaustive,
and children may in any case be subject to multiplerisks. In general, the goal of States parties
should be to ensure that every child, in every circumstance, receives adequate protection in
fulfilment of hisor her rights:

@ Abuse and neglect (art. 19). Y oung children are frequent victims of neglect,
maltreatment and abuse, including physical and mental violence. Abuse very often happens
within families, which can be especially destructive. Y oung children are least able to avoid or
resist, least able to comprehend what is happening and least able to seek the protection of others.
There is compelling evidence that trauma as a result of neglect and abuse has negative impacts
on development, including, for the very youngest children, measurabl e effects on processes of
brain maturation. Bearing in mind the prevalence of abuse and neglect in early childhood and
the evidence that it has long-term repercussions, States parties should take all necessary
measures to safeguard young children at risk and offer protection to victims of abuse, taking
positive steps to support their recovery from trauma while avoiding stigmatization for the
violations they have suffered;

(b) Children without families (art. 20 and 21). Children’s rightsto development are
at serious risk when they are orphaned, abandoned or deprived of family care or when they suffer
long-term disruptions to relationships or separations (e.g. due to natural disasters or other
emergencies, epidemics such as HIV/AIDS, parental imprisonment, armed conflicts, wars and
forced migration). These adversities will impact on children differently depending on their
personal resilience, their age and their circumstances, as well as the availability of wider sources
of support and alternative care. Research suggests that low-quality institutional careisunlikely
to promote healthy physical and psychological development and can have serious negative
consequences for long-term social adjustment, especially for children under 3 but also for
children under 5 yearsold. To the extent that alternative care isrequired, early placement in
family-based or family-like care is more likely to produce positive outcomes for young children.
States parties are encouraged to invest in and support forms of alternative care that can ensure
security, continuity of care and affection, and the opportunity for young children to form
long-term attachments based on mutual trust and respect, for example through fostering,
adoption and support for members of extended families. Where adoption is envisaged “the
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best interests of the child shall be the paramount consideration” (art. 21), not just “a primary
consideration” (art. 3); States parties are encouraged to systematically bear in mind and respect
all relevant rights of the child and obligations of States parties set out elsewhere in the
Convention and recalled in the present general comment;

(© Refugees (art. 22). Y oung children who are refugees are most likely to be
disoriented, having lost much that is familiar in their everyday surroundings and relationships.
They and their parents are entitled to equal access to health care, education and other services.
Children who are unaccompanied or separated from their families are especialy at risk. The
Committee offers detailed guidance on the care and protection of these children in general
comment No. 6 (2005) on the treatment of unaccompanied and separated children outside their
country of origin;

(d) Children with disabilities (art. 23). Early childhood is the period during which
disabilities are usually identified and the impact on children’s well-being and development
recognized. Y oung children should never be institutionalized solely on the grounds of disability.
It isapriority to ensure that they have equal opportunitiesto participate fully in education and
community life, including by the removal of barriers that impede the realization of their rights.

Y oung disabled children are entitled to appropriate specialist assistance, including support for
their parents (or other caregivers). Disabled children should at all times be treated with dignity
and in ways that encourage their self-reliance. (See also the recommendations from the
Committee’s 1997 day of general discussion on “The rights of children with disabilities’
contained in document CRC/C/66.);

(e Harmful work (art. 32). In some countries and regions, children are socialized
to work from an early age, including in activities that are potentially hazardous, exploitative and
damaging to their health, education and long-term prospects. For example, young children
may be initiated into domestic work or agricultural labour, or assist parents or siblings engaged
in hazardous activities. Even very young babies may be vulnerable to economic exploitation,
as when they are used or hired out for begging. Exploitation of young childrenin the
entertainment industry, including television, film, advertising and other modern media, isalso a
cause for concern. States parties have particular responsibilitiesin relation to extreme forms of
hazardous child labour identified in the Worst Forms of Child Labour Convention, 1999
(No. 182) of the ILO;

(f) Substance abuse (art. 33). While very young children are only rarely likely to be
substance abusers, they may require specialist health careif born to alcohol- or drug-addicted
mothers, and protection where family members are abusers and they are at risk of exposure to
drugs. They may also suffer adverse consequences of alcohol or drug abuse on family living
standards and quality of care, aswell asbeing at risk of early initiation into substance abuse;

(9) Sexual abuse and exploitation (art. 34). Young children, especialy girls, are
vulnerable to early sexual abuse and exploitation within and outside families. Y oung childrenin
difficult circumstances are at particular risk, for example, girl children employed as domestic
workers. Y oung children may also be victims of producers of pornography; thisis covered by
the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child
prostitution and child pornography of 2002;
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(h) Sale, trafficking and abduction of children (art. 35). The Committee has
frequently expressed concern about evidence of the sale and trafficking of abandoned and
separated children for various purposes. Asfar as the youngest age groups are concerned,
these purposes can include adoption, particularly (though not solely) by foreigners. In addition
to the Optional Protocol on the sale of children, child prostitution and child pornography,
the 1993 Hague Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption provides a framework and mechanism for preventing abusesin this
sphere, and the Committee has therefore always consistently and strongly urged all States parties
that recognize and/or permit adoption to ratify or accede to thistreaty. Universal birth
registration, in addition to international cooperation, can help to combat this violation of rights;

0) Deviant behaviour and lawbreaking (art. 40). Under no circumstances should
young children (defined as under 8 years old; see paragraph 4) beincluded in legal definitions of
minimum age of criminal responsibility. Y oung children who misbehave or violate laws require
sympathetic help and understanding, with the goal of increasing their capacities for personal
control, social empathy and conflict resolution. States parties should ensure that
parents/caregivers are provided adequate support and training to fulfil their responsibilities
(art. 18) and that young children have access to quality early childhood education and care, and
(where appropriate) specialist guidance/therapies.

37. In each of these circumstances, and in the case of all other forms of exploitation (art. 36),
the Committee urges States parties to incorporate the particular situation of young children into
all legidation, policies and interventions to promote physical and psychological recovery and
socia reintegration within an environment that promotes dignity and self-respect (art. 39).

VII. CAPACITY-BUILDING FOR EARLY CHILDHOOD

38. Resourceallocation for early childhood. In order to ensure that young children’s rights
are fully realized during this crucial phase of their lives (and bearing in mind the impact of early
childhood experiences on their long-term prospects), States parties are urged to adopt
comprehensive, strategic and time-bound plans for early childhood within a rights-based
framework. Thisrequires an increase in human and financial resource alocations for early
childhood services and programmes (art. 4). The Committee acknowledges that States parties
implementing child rightsin early childhood do so from very different starting points, in terms of
existing infrastructures for early childhood policies, services and professional training, as well as
levels of resources potentially available to allocate to early childhood. The Committee also
acknowledges that States parties may be faced with competing priorities to implement rights
throughout childhood, for example where universal health services and primary education have
still not been achieved. It is nonetheless important that there be sufficient public investment in
services, infrastructure and overall resources specifically alocated to early childhood, for the
many reasons set out in this general comment. In this connection, States parties are encouraged
to develop strong and equitabl e partnerships between the Government, public services,
non-governmental organizations, the private sector and families to finance comprehensive
services in support of young children’srights. Finally, the Committee emphasizes that where
services are decentralized, this should not be to the disadvantage of young children.

39. Data collection and management. The Committee reiterates the importance of

comprehensive and up-to-date quantitative and qualitative data on all aspects of early childhood
for the formulation, monitoring and evaluation of progress achieved, and for assessment of the
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impact of policies. The Committee is aware that many States parties lack adequate national

data collection systems on early childhood for many areas covered by the Convention, and in
particular that specific and disaggregated information on children in the early yearsis not readily
available. The Committee urges all States partiesto develop a system of data collection and
indicators consistent with the Convention and disaggregated by gender, age, family structure,
urban and rural residence, and other relevant categories. This system should cover al children
up to the age of 18 years, with specific emphasis on early childhood, particularly children
belonging to vulnerable groups.

40.  Capacity-building for research in early childhood. The Committee noted earlier in
this general comment that extensive research has been carried out on aspects of children’s health,
growth, and cognitive, socia and cultural development, on the influence of both positive and
negative factors on their well-being, and on the potential impact of early childhood care and
education programmes. Increasingly, research is also being carried out on early childhood from
a human rights perspective, notably on ways that children’ s participatory rights can be respected,
including through their participation in the research process. Theory and evidence from early
childhood research has a great deal to offer in the development of policies and practices, as well
as in the monitoring and evaluation of initiatives and the education and training of all responsible
for the well-being of young children. But the Committee also draws attention to the limitations
of current research, through its focus mainly on early childhood in alimited range of contexts
and regions of the world. As part of planning for early childhood, the Committee encourages
States parties to develop national and local capacities for early childhood research, especially
from a rights-based perspective.

41.  Trainingfor rightsin early childhood. Knowledge and expertise about early childhood
are not static but change over time. Thisis due variously to social trends impacting on the lives
of young children, their parents and other caregivers, changing policies and priorities for their
care and education, innovationsin childcare, curricula and pedagogy, as well as the emergence
of new research. Implementing child rightsin early childhood sets challenges for all those
responsible for children, aswell as for children themselves as they gain an understanding of their
role in their families, schools and communities. States parties are encouraged to undertake
systematic child rightstraining for children and their parents, aswell asfor all professionals
working for and with children, in particular parliamentarians, judges, magistrates, lawyers,
law-enforcement officials, civil servants, personnel in institutions and places of detention for
children, teachers, health personnel, social workers and local leaders. Furthermore, the
Committee urges States parties to conduct awareness-raising campaigns for the public at large.

42. International assistance. Acknowledging the resource constraints affecting many States
parties seeking to implement the comprehensive provisions outlined in this general comment, the
Committee recommends that donor institutions, including the World Bank, other United Nations
bodies and bilateral donors support early childhood development programmes financially and
technically, and that it be one of their main targets in assisting sustainable development in
countries receiving international assistance. Effective international cooperation can also
strengthen capacity-building for early childhood, in terms of policy development, programme
devel opment, research and professional training.
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43. Looking forward. The Committee urges all States parties, inter-governmental
organizations, non-governmental organizations, academics, professional groups and grass-roots
communities to continue advocating for the establishment of independent institutions on
children’ s rights and foster continuous, high-level policy dialogues and research on the crucial
importance of quality in early childhood, including dialogues at international, national, regional
and local levels.

Notes

! See G. Lansdown, The Evolving Capacities of the Child (Florence: UNICEF Innocenti
Research Centre, 2005).

2 See Global Strategy for Infant and Y oung Child Feeding, World Health Organization, 2003.
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Annex IV

COMMENT OF THE GOVERNMENT OF CHINA ON THE CONCL UDING
OBSERVATIONSBY THE COMMITTEE ON THE RIGHTSOF THE CHILD
(CRC/CICHN/CO/2)

The Government of China deeply regrets the observation made by the Committee on the
Rights of the Child on the consideration of the report of Chinathat “it is concerned at reports that
children of families practising their religion, notably the Falun Gong, are subject to harassment,
threats and other negative actions including re-education through labour” (para. 44).

As clearly stated by the delegation of China during the dialogue with the Committee, the
Government of Chinafully respects and protects citizens' freedom of religion in accordance with
law. The alegations that the Chinese Government oppresses the people for exercising religious
freedom are malicious defamation. Falun Gong is neither areligion nor a spiritual movement;
rather, it isan evil cult against humanity, science and society. Under the influence of the
heresies of Falun Gong, alarge number of fanatic followers, including many children, have
maimed themselves or even committed suicide. For the vast majority of practitioners, the
Chinese Government has provided warm assistance and patient persuasion while fully respecting
their legitimate rights with a view to helping them return to normal life. Only afew who have
violated laws are punished. The Government’s policy and approach have won support from the
vast mgjority of the people, including the families of the victims of Falun Gong.

The Government of Chinawishesto reiterate that it has all along made earnest effortsto
fulfil its obligations under the Convention and respects the mandate of the Committee provided
by the Convention. The Chinese Government stands for constructive cooperation with the
Committee with a view to better implementing the Convention, and expects the Committee to
strictly observe its objective and impartia position and to adopt a prudent approach towards the
information it has received. In particular, the Committee should not cite unverified “reports’
against the State party in its concluding observations, as it may be taken advantage of by the
groups and individual s with malicious agendas seeking to undermine the purposes and objectives
of the Convention.
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