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The neeting was called to order at 3.10 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Second periodic report of Poland (CAT/ C/ 25/ Add. 9) (continued)

1. At the invitation of the Chairman, the delegation of Poland took places
at the Commttee table.

2. The CHAIRMAN invited the Polish delegation to reply to the questions
asked by nenbers of the Committee at the previous neeting.

3. M. DZI ALK (Pol and), speaking in reference to article 56 of the
Constitution, said that the existence of emergency courts, as opposed to the
ordinary courts, gave no cause for concern. |In addition to the ordinary
courts, there was a single suprene admnistrative tribunal, which, however,
was represented by courts in eight provincial cities. That court was
conpetent to review adm nistrative decisions. There was also a State court
and a Constitutional Court, which had been created in 1982 during the period
of martial law in Poland. The energency courts also included mlitary courts,
whi ch were conpetent to try nenbers of the armed forces or civilians working
for the mlitary.

4, Wth regard to the judicial systemin general, the single Supreme Court,
whi ch was nmade up of four chanbers (crimnal, civil, admnistrative,

i ndustrial and nmilitary), was at the top of the hierarchy. There were
approximately 400 district courts, which were courts of first instance with
jurisdiction over civil, famly and adm nistrative or industrial matters.

Unl ess otherwi se stipulated by law, district courts were conpetent to try

m nor matters at first instance. Mre serious offences fell under the
jurisdiction of the provincial courts, of which there were 44. The appea
courts had recently been re-established after a 40-year hiatus. Those courts,
of which there were 10, represented the second |l evel of jurisdiction and were
responsi bl e for hearing appeal s agai nst deci sions handed down by the
provincial courts. The Court of Cassation had been re-established in 1986.
There were 6,000 ordinary court judges. Since 1989, the Mnister of Justice
had al so functioned as Procurator-General. Polish judges were career

magi strates with university degrees who had undergone special |egal training
culmnating in a State diploma. After serving for two years as an assi stant
judge, candi dates could be nominated to a judgeship by the chief judge of

the court in which they had held the post of assistant judge. The

general assenbly of magistrates considered the file and then transmitted it

to the Mnistry of Justice which, in turn, considered it and transnmitted it to

the National Judicial Council, which was presided over by the Chief Justice of
the Supreme Court. The President of the Republic appointed judges to life
tenure on the nomination of the council. Conditions for the appointnment and

di sm ssal of judges were governed by the judicial service act. Only as a
result of disciplinary proceedings could a judge be dism ssed fromhis post.

5. Ms. KOMALCZYK (Pol and), speaking in reply to nenbers of the Committee
who had asked whether there were regul ati ons covering the use of force agai nst
m nors, said that the use of force was indeed governed and regul ated by | aw
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However, the neasures authorized were proportionate to the risks represented
by the behavi our of many young people, and the recourse to certain neasures
(the use of sone degree of physical force, isolation or straitjackets) was
authorized only in very specific cases, for exanple, when there was a threat
to the life of the person in question or to that of a third party, in cases of
attenpted rebellion or flight, or where there was a threat to public order

6. The words “unl awf ul behavi our” woul d have been better translated as
“illegitimte treatnent”, which, noreover, did not fall under the Penal Code
but rather under special acts such as the prison staff act, under which civi
servants were evaluated every four years. Mreover, the staff nmenbers
concerned were usually trained personnel with secondary, and even university,
educations. Articles 19 and 21 of that act regulated in detail the use of
force, including, for exanple, the prohibition of any use of force against
women.

7. The Committee had asked to what extent a public servant who comrtted an
illegal act in the line of duty and on the order of a superior officer would
be hel d responsible. In Poland, he would not be held responsible unless he

had been aware of the consequences of his acts. That in no way inplied
impunity since, in such cases, it was the superior officer giving the order
who woul d be held responsi bl e and char ged.

8. M. DZIALUK (Pol and), replying to questions concerning the rel ationship
between international instruments and domestic |aw, said that, |ike many
countries, Poland had chosen not to incorporate international instrunments
systematically into its donmestic law. Wth regard to the definition of
torture, the Penal Code drafting conmttee had concluded after a |engthy
debate that any act that could be defined as torture was already covered

by certain provisions of the Penal Code.

9. Ms. KOMALCZYK (Pol and) said that while there was no explicit definition
of torture in Polish legislation, any act of that type which m ght be
committed by a State official in the exercise of his functions would entitle
the victimto redress and conpensation. That also applied to acts comitted
by local authorities who were not, strictly speaking, State officials. She
referred to the supplenentary report, distributed in English to menbers of the
Committee, the annexes to which provided statistics on convictions of State

of ficials and conpensation granted. Furthernore, under article 448 of the
Cvil Code, as amended by the Act of 23 August 1996, in cases involving damage
to personal assets, the court could grant appropriate financial conpensation
to the injured party. Furthernore, anyone who had al ready served a prison
termlonger than the one to which he had been sentenced, including tinme spent
in police custody or arbitrary detention, was also entitled to conpensation
Lastly, if the State was held responsible for an act comritted by an officia
in the exercise of his functions, the State itself was responsi ble for paying
all conpensation granted by the courts.

10. M. DZI ALUK (Pol and) al so enphasi zed that when public servants (such as
police officers, prison staff, judges or prosecutors) inflicted torture or
cruel, inhuman or degrading treatnent, the State rather than the official was
hel d responsi bl e. Conpensation was generally paid by the State Treasury.
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11. Hi s del egati on had decided to submit the draft code of crimna
procedure, nentioned in paragraph 35 of the report, to the Comrittee in order
to elicit the reactions and recommendati ons of its nenbers. The draft called
for amendments to provisions governing neasures of constraint which would tend
tolimt considerably the frequency of its application in crimnal cases and
particularly in the context of arrest and pre-trial detention; however, there
appeared to be major obstacles to the inplenentation of those anmendments. For
exanpl e, seizure of the passport of a non-Polish accused person (para. 35 (b))
was not conpatible with the fact that, in various countries, passports were
considered to be the property of the State. That measure had not, therefore,
proved a viable replacenent for pre-trial detention

12. The act which had entered into force in 1996 had nade several changes to
t he regul ati ons governing the period during which a person could be held in
police custody. The police still had a right to detain suspects for 48 hours,

but they were now required to informthe suspect's famly of his whereabouts
so that the family could consult a | awer on his behalf. That act also
stipulated that only a court was authorized to extend the period of police
cust ody, which nmeant that unless the necessary proof had been gathered during
the first 48 hours, the suspect must be released. Any decision concerning

i mpri sonment could be appeal ed against in the courts. Consequently, it was
possi bl e for two procedures to be sinultaneously under way in two different
courts: an appeal against detention and a pre-trial detention hearing. That
mechani sm  whi ch was nodelled on the jurisprudence of the European Court of
Human Ri ghts, coul d cause problens for small courts which did not include a
crimnal judge. Since juries had been elimnated, judgements were handed down
by an adjudi cati on panel which was generally conposed of one judge and two
non- pr of essi onal negi strate's assistants, each of whom had one vote.

13. Wth regard to the prison population, he stated that the country

had approxi mately 60, 000 prisoners, which amounted to 150 prisoners for

every 10,000 inhabitants. That was a high percentage, although it was | ower
than at the end of the 1980s. It was inportant to note that the transition to
a mar ket econony had put an end to a nunber of correctional measures such as
conmunity service, which offered alternatives to inprisonnent because the
State could not force private conpanies to enploy convicts as it had

previ ously done with State-owned compani es.

14. Wth regard to the inmportance of confessions, he said that there

had been no changes in the | aw since the subnission of the previous report

and that article 157 of the Code of Crimnal Procedure stipul ated that

expl anati ons, depositions or statenents nmade under circunstances in which it
was i nmpossible for the person concerned to express hinmself freely could not be
used as evidence. He also referred to the provisions of article 171 of the
draft code of crimnal procedure, which prohibited the use of unacceptable

met hods and procedures with regard to persons bei ng questioned.

15. Wth regard to responsibility for acts commtted on the orders of a
superior officer, article 144 of the Police Act stipulated that a prohibited
act commtted by a police officer acting on the orders of a superior would
not be considered an offence unless the police officer was aware that, by
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executing the order in question, he was committing an offence. It was
therefore the superior officer who would be held responsible for the act in
guesti on.

16. Wth regard to the visit to Poland of the Council of Europe's Conmittee
for the Prevention of Torture and | nhuman or Degradi ng Treatnent or

Puni shment, the Polish Governnment had no reason not to authorize publication
of the report of that Commttee, which, noreover, had not noted any systematic
practice of torture or ill-treatnment during its mssion. O course, there

m ght be isolated cases of violations of international standards by officials,
and the Governnment was fully carrying out its obligation to prevent any such
abuses.

17. The nmenbers of the Committee would be provided with additiona
informati on on the training of prison staff and judicial officers. Prison
guards received information on international human rights standards, and
announcenent s concerni ng possi ble avenues of recourse in case of ill-treatnent
were posted in all prisons. The Government was al so aware of its
responsibility to guarantee that judges, magistrates and prosecutors received
training in the field of human rights. A group of several hundred judges was
currently participating in a training progranme under the auspices of the

M nistry of Justice, and prosecutors woul d soon receive such training.
Furthernore, the bar association gave its nenbers human rights training, and
the Mnistry of Justice provided themw th all the necessary materials.
Lastly, a Polish non-governnmental organization (NGO organized sem nars which
were open to all.

18. Medi cal rehabilitation progranmmes were al so handled on a | ocal basis.
There was a whol e range of services, financed by the Catholic Church and ot her
religious institutions, |ocal authorities and donations from i ndividuals or
foundations, sonme associated with international organizations, which provided

assistance to the victins of acts of violence: in many cases, such persons
were the victinms of domestic violence but, if necessary, torture victims could
al so be cared for. The | aw enphasi zed not the nature of the ill-treatnent,

but the consequences for the victins; assistance was provided to those who
needed it, regardless of the type of violence to which they had been

subj ected. In Poland, nedical and psychol ogical treatnment were covered by the
general health system which, although soon to be reformed, still functioned
according to the principles of the previous reginme: such services were
provided on a limted but egalitarian basis to everyone and under al

ci rcumst ances.

19. He di d not know whet her Pol and had contributed to the United Nations
Vol untary Fund for Victins of Torture, but did not think it had. He would
draw the attention of the Polish authorities to the natter

20. Wth regard to the Constitutional Court, the constitutional amendnent
establishing the energency courts dated from 1982, and martial |aw had been
procl ai med i n Decenber 1981. The creation of a State court responsible for
trying cases dealing with the criminal responsibility of individuals occupying
i mportant Governnent posts, and of the Constitutional Court, had presumably
been a way of w nning over public opinion after the inposition of martial |aw
In any case, the structure and jurisdiction of those courts corresponded to
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the concerns of a period that was now past, as shown by the fact that the
Constitutional Court could not declare an act unconstitutional unless it had
been promul gated subsequent to the establishnent of the Court itself; the

pur pose had obviously been to place martial |aw outside that court's
jurisdiction. However, it was easier to reformexisting institutions than to
create new ones. The Constitutional Court could declare a |aw or regul ation
unconsi tutional, but only if the matter was referred to it by a court or other
body authorized to do so under the law. |In practice, there were enough bodies
conpetent to make such a request of the Constitutional Court that referral was
al ways possible, and citizens could initiate such a request in the ordinary

courts. If a question of constitutionality arose during a trial, the ordinary
court would refer the matter to the Constitutional Court rather than dealing
with it. 1In such cases, ordinary citizens could al so consult the Orbudsman,

as had been done on several occasions. However, at present, individuals could
not | odge conmplaints with the Constitutional Court; that was one of the
essential points schedul ed for anendnment in the new draft constitution

21. M. GONZALEZ- POBLETE noted that the enmergency courts included mlitary
courts, which were traditionally conposed of nenbers of the arnmed forces - the
air force, arnmy and navy - and had jurisdiction in matters such as offences of
a mlitary nature, desertion or abandonment of post. It would therefore be
interesting to | earn whether police officers and, in particular, nenbers of
the State security services, fell under the jurisdiction of the mlitary
courts and whet her such courts dealt only with mlitary offences or whether
they al so had jurisdiction in cases involving non-political offences commtted
by soldiers in the exercise of their functions. For exanple, if a superior
officer inflicted ill-treatnment or torture on a subordinate, would the matter
be brought before a mlitary or an ordinary court?

22. M. PIKIS asked whet her a person held in i ncormmuni cado detention

for 48 hours after arrest could be questioned, and whether he was required to
reply to questions or had the right to remain silent. He also asked what was
meant by the fact that little weight was given to confessions; in other words,
what were the admi ssibility criteria for confessions, and did the fact that

| ess wei ght was given to them nmean that they nust be corroborated in order to
be accepted by the courts?

23. It would al so be useful to have details of the exact length of pre-tria
detention; the previous report of Poland stated that such detention was for a
maxi mum of ni ne nont hs and coul d be extended for a further nine-nmonth period,
but that the Suprenme Court could decide to extend it yet again. He asked how
many tinmes the Suprenme Court could extend that limt and whether those

provi sions were conpatible with the Convention. It was also inmportant to know
whet her, when a custodi al sentence was handed down by the courts, the period
of pre-trial detention was deducted fromthe |l ength of the sentence.

24. Anot her matter of concern to himwas the fact that the use of force
agai nst mnors, apparently as a form of punishment, was authorized in
correctional establishments under certain circunstances. |t mght be asked

whet her the use of force as a punishnment could not be considered to be
degrading treatnment. WAs the use of force against individuals by the
authorities authorized under other circunstances as well?
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25. M. DZI ALUK (Pol and) explained that the mlitary courts had jurisdiction
only over soldiers on active service or civilians enployed by the mlitary who
had commtted an offence in the exercise of their functions. Such courts
applied the sanme procedures as ordinary courts with the exception of a few
details, for exanple, the fact that probation could be supervised by a
mlitary official rather than by the judicial services. Police and State
police officers, on the other hand, fell within the jurisdiction of the

ordi nary courts.

26. An accused person could remain silent at every stage of the proceedi ngs
following his arrest, including the 48 hours during which he could be held in
i ncomuni cado detention. There were no specific provisions in the existing

| egi sl ati on concerning that 48-hour period, but the right to remain silent
must be respected at all tines, a fact denponstrated in the Supreme Court's
jurisprudence. What was nore, the Suprene Court had ruled that if a person
had been questioned as a witness, in which case he could not, except in
certain very specific cases, refuse to testify, his deposition as a w tness
could not be used against himif he was subsequently charged. It nust be
expl ai ned that confessions were adnissible only as one anmong nany el enents of
proof; there again, the Supreme Court had stated on several occasions that

i ndividuals admtted guilt for extrenely conplex reasons and that the courts
must exercise extrene caution in considering such confessions. As a result of
the Supreme Court's jurisprudence, it was extrenely difficult to establish a
person's guilt on the basis of a confession alone and in the absence of any
ot her proof.

27. The question of witness cooperation was currently extrenely
controversial in Poland. One of the unfortunate consequences of opening

the country to the outside world had been the devel opment of a new type of
organi zed crinme, as a result of which various nmeasures had been proposed to

t he Government and Parlianent for adoption. The Mnistry of the Interior had
initiated those proposals because it wanted to i nduce w tnesses to cooperate.
It was currently inpossible to offer a lighter sentence or release to an

i ndi vidual who agreed to testify against his acconplices, even if it was
desirable to do so as a neans of conbating organized crime. A prelimnary
draft had been rejected by Parlianment and severely criticized as an attack on
human rights. The only existing |legilsation which mght be used for that
purpose was a provision which stipulated that prosecutors could use the
behavi our of a person who had committed an of fence as grounds for requesting
a lighter sentence; however, that fact nust be nentioned in the argunents
justifying the court's decision

28. Pre-trial detention could not exceed a total of two years; only the
Suprene Court could prolong it beyond that limt, and only at the request of
the Procurator-General for one of three reasons: because there was a need for
conti nued psychiatric observation of the accused, because procedural steps
remai ned to be conpl eted abroad, or because the accused intentionally

prol onged the procedure. It was inportant to note that that two-year limt
concerned only cases involving a crine; in all other cases - in other words,
for nost offences - pre-trial detention lasted a nmaxi rum of 18 months and
coul d be extended only by the Suprenme Court in the above-nentioned
circunstances. The period spent in pre-trial detention was automatically
deducted fromthe sentence handed down by the court.
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29. Ms. KOMALCZYK (Pol and) said she did not think she had expressed herself
clearly and expl ained that her nention of the use of force referred not to
puni shment but to specific neasures, defined by regulations, to be enpl oyed by
the staff of correctional establishnments for minors and of prisons under very
specific circunstances, in other words, when a prisoner's actions posed a
threat to his owmn |ife or health or to those of others, in cases of incitenent
to revolt, group escape or property damage resulting in a major disturbance of
public order. The use of firearnms in prisons was also authorized in such
cases.

30. M. DZI ALUK (Pol and) expl ained that a change of attitude was currently
t aki ng pl ace concerning the use of force, which was still governed by an

ordi nance passed in February 1975 by the Mnistry of Justice that was a

regul ation rather than an act. The sane was true of the use of force against
juvenile prisoners. That regul ati on had been chall enged for sone tinme on the
grounds that an area so closely related to the protection of human rights
shoul d be regul ated by an act. Those new attitudes had |led to the adoption of
the new act which had al ready been nentioned. Wiile it was true that Pol and
could be criticized for continuing to apply the regulation in question inits
prisons, the adoption of new |l egislation by Parlianent took tinme. In any
case, the regulation in question would be replaced by new provisions.

31. M. ZUPANCI C requested nore information about pre-trial detention
Most civil |aw countries nade a distinction between two types of pre-tria
detention: pre- and post-indictnent detention. In such countries,

pre-indi ctment detention generally did not exceed a period of two or three, at
nmost si x, months; the subsequent period of detention, which continued unti

the trial, could not usually exceed a total of two years. He was surprised
that the Suprene Court could extend detention beyond that |imt under the
conditions described by M. Dzialuk and asked what exactly was the maxi mum

l ength of detention prior to, and followi ng, the filing of charges. He also
asked whet her or not the accused had free access to a | awer during the

first 48-hour period since the opportunity to confer with counsel was known
to be one of the best ways of preventing torture.

32. M. DZIALUK (Pol and) replied that the length of pre-trial detention,
which was restricted to 18 nonths for nost offences and to 2 years for crines,
was an overall limt which ended when the first sentence was handed down; the
relative | engths of pre- and post-indictnent detention were of little

i mportance. The Suprene Court's right to extend those I[imts was the result
of recent |egislation which had not yet been applied. It was true that in
several important cases concerning economc crines, there were currently
persons who had been inprisoned for two, or nearly two, years. Those cases
had been considered by the Mnistry of Justice, and sone of them had been
drawn to the attention of the European Comm ssion of Human Rights. They were
extrenely conpl ex cases but, according to the | egislation applied by the

M nistry of Justice, the legal Iimt for detention did not appear to have been
exceeded. The problemwas all the nore conpl ex because one of the accused
persons had been inprisoned abroad for a year prior to extradition, and it had
been inmpossible to carry out certain aspects of the | egal proceedings during
that period. |In the same case, another person was currently awaiting
extradition. It was extrenely difficult to establish whether or not the | ega
time-limts had been respected in such cases.
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33. There was nothing to preent an accused person fromconferring with his
| awyer during the first 48 hours; the only problem m ght be that of appointing
a lawer. It often took sone tinme for an arrested person, and the nenbers of

his fam|ly after they |l earned of the arrest, to find a | awer. The system
whereby | awers had been officially designated in urgent proceedi ngs had been
abol i shed because of criticismbased on the right to choose one's own counsel
Furthernore, the accused had the right to remain silent at any tine during the
i nterrogation and the hearings.

34. M. YAKOVLEV requested further information on whether statenments by an
accused whil e being questioned in the absence of a | awer could be used as
evi dence.

35. M. DZIALUK (Poland) said it was for the court to assess how nuch wei ght
to grant to such statenents. |In any case, statenents extracted by force could
not be used as evidence.

36. The CHAI RMAN t hanked the Polish delegation for its detailed replies to
the Committee's questions. The Conmittee's conclusions and recomrendati ons

woul d be comrunicated to the delegation at a later date after the Commttee

had di scussed themin closed session

37. The del egation of Pol and wi t hdrew.

The public part of the neeting rose at 5.25 p.m




