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19 aBrycra 2013 roma
(TmepBOHAYATHHOE MIPEICTABICHIE)

pelIeHue, IPUHATOE B COOTBETCTBUH
¢ npasuiioM 92 npasui npoueaypsl Komurera,
MPENPOBOKICHHOE TOCYIapCTBY-Y4aCTHUKY
10 nexaOps 2014 roma

(B BUIe TOKYMEHTA HE N3/1aBaJIOCh)

8 Hos10ps 2019 rona
OTKa3 B PECTUTYLIUH HUMYILECTBA

HeHcuepIiaHue BHYTPEHHHUX CPEACTB IIPAaBOBOM
3aIIUTHI; HEIOCTATOYHOE 000CHOBaHNE
JKaJI00bl; HECOBMECTHMOCTH ¢ [lakToM
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ITHHUYCCKOI'O UJIK COIUAaJIbHOI'O
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* Tpunsaro Komurerom Ha ero 127-i ceccun (14 oxtsaops — 8 Hos6ps 2019 roga).

** B paccMOTPEHHH HACTOSLIETO COOBLICHHS IPUHSIIM y4acThe cieayromume wiensl Komurera: Tanbs
Mapust A610 Pouons, SIn ben Amyp, Winse Bpannc Kexpuc, Apud bankan, Axmen Amun @arxama,
Croutu ®ypys, Kpucrod Xeiine, bamapuam Koiita, Mapcua B. [Ixx. Kpan, Jankan Jlaku Myxymy3a,
®orunn [1azapazuc, Opnan Kecana Kabpepa, Bacunbka Canuunn, Koze Manyan Canrym [lawm,

IOBane llanu u Onen Turpymxa.
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1.1  Asropamu coobmmenus seistores [1JI. u MUJL., rpaxxagane ['epManuu, poauBIIAecs
cooTBeTcTBeHHO 23 aBrycra 1986 roma u 28 HOog0ps 1990 roma. OHM yTBEp)KIAIOT, YTO
TOCyIapCTBO-yYaCTHUK HAPYIIMIIO MX IIPaBa, MPEeIyCMOTPEHHBIE B cTaThsix 7, 14 u 26 [Takra.
@®akynbTaTUBHBIM NPOTOKOJ BCTYHWJI B CHUJy AJI1 TOCyJapcTBa-yd4acTHHKa 21 sHBaps
1992 roga. ABTOpEI HE TIPEACTaBICHBI aIBOKATOM.

1.2 3 despams 2016 roma Komuret, neiictBys dyepes cBoero CreuansHOTO JOKIIaIIHKa
[0 HOBBIM COOOILICHUSIM W BPEMEHHBIM Mepam, IOCTaHOBHJI OTKJIOHHUTh MPOCKOY
roCy/IapCTBa-y4acTHUKA O PACCMOTPEHUH BOMPOCA O MPUEMIIEMOCTH COOOIICHUS OTACIBHO
OT ero CyIlecTBa.

DakThl B U3JI0KEHUH ABTOPOB

2.1  babymka aBTOPOB SIBIISUIACE TpaKAaHKOH DcTtonnu. OHa Biamena cOOCTBEHHOCTRIO B
Tammae, KoTOpast OblIa HE3aKOHHO YKCIponpurpoBaHa B 1940-e Toabl B IepHOI COBETCKON
okkymanuu. B 1941 romy oHa Oexanma n3 DCTOHHH BMECTE C CEMbEH M BEpHYNACh B
1942 rony. Ouu BHOBB IOKUHYIH cTpany B 1944 roxy. B 1991 roay! 6a0yiika Ha OCHOBaHHH
3akoHa 0 IpHHIMIAX pedOpPMBI COOCTBEHHOCTH? MoJaia UCK B TalUIMHCKYIO TOPOACKYIO
KOMHCCHIO TI0 BOINPOCAaM BO3BpaTa HE3aKOHHO OHKCIPONPHUPOBAHHOTO HMYILECTBA H
komrercarmu. B 1992 roay ee coGcTBeHHOCTH ObLa eif Bo3BparieHa’.

2.2 B 1999 rogmy TamnuHckass TropojacKass KOMHUCCHs, OJHAKO, OTMEHWJIA CBOE
MIpeABIAyIIee PENICHHE, U NMYIIECTBO BHOBb IIEPEIILIO B COOCTBEHHOCTh MyHHIUITIATUTETA U
crano obmecTBeHHBIM AocTtossHueM. B 2002 romy pemernne 1999 roma 6pU10 0OBSBICHO
BepXoBHBIM CyIOM HEKOHCTHTYLHOHHBIM 4. Kommccus, TeM He MeHee, UMYIIECTBO HE
BepHyna. babymka ckoHwanmace B 2006 roiy, OZHAKO aBTOPHI MPOJOIDKIIH CyIcOHBIC
pa3buparenbcTBa B KauecTBe HacinemaHukoB. 31 aBrycra 2010 roma Komwmccust yBemommia
aBTOPOB O TOM, YTO MX MMYIIECTBO HE OyAeT WM BO3BpAICHO W OHM HE IOIydYaT
komrieHcanmio. Kommcensi 3asBmia, uro 0alymka yKe ITOMy4msia KOMIICHCALMIO OT
I'epmannun mo 3akoHy 00 ypaBHuBaHumu Opemenm (Lastenausgleichsgesetz) w, Takum
00pazoM, aBTOpBI HE MOTYT TpeOOBaTh PECTUTYLIMM B COOTBETCTBHH C ITYHKTOM 5 crathu 17
JCTOHCKOTO 3aKkOoHa O MpPUHOMIAX pedopMbl COOCTBEHHOCTH. ABTOPHI OCHOPHIN 3TO
pelIeHue.

2.3 1 wrons 2011 roga TammuHCKUH aAMHHUCTPATHBHBIN CY IPU3HAT 3aKOHHOH Kalo0y
aBTOPOB W OOBSBWJI O TOM, YTO BHIIUIATA B COOTBETCTBHM C HEMENIKHM 3aKOHOM 00
YpaBHMBAaHMN OpeMEHH HE MOXET PacCMaTPUBATHCS B KaueCTBE KOMIICHCAIIMU 32 yTPaTy
nmymiectBa. Ogaako 18 okTsa0ps 2012 rona ANEIUISIIIMOHHEIA CYZ OTMEHII 3TO pelICHUE,
CYMTasA, YTO BBIIUIATA 3TUX CyMM IPHPABHUBAETCS] K KOMIIEHCALUM U PECTUTYLHS, TAKHUM
oOpaszoM, uckimouena. 27 ¢espamst 2013 roma BepXoBHBIM Cyl OTKIOHHI XOIATaWCTBO
aBTOPOB O PACCMOTPEHUH HOBOM aIleJUISIINH.

Kamobda

3.1  ABTOpHI YTBEp)KAAIOT, YTO OTKa3 TOCYAapCTBa-yyacTHHKAa B PECTUTYIHMH HX
COOCTBEHHOCTH MPEACTABISIET CO00i HapymeHue crateid 2, 14 n 26 [Takra. ABTOpEI HMEIOT
IIPaBO Ha BO3BpaT MX MMYIIECTBA JMOO IMOJydeHHE COOTBETCTBYONEH KommeHcaru. OHn
YTBEPKJAIOT, UTO NOABEPIINCH AUCKPUMHUHAINHY, TIOCKOJIBKY IPYTHE 3asIBUTEIH B TAKOM XKe
MOJIOKEHUU CMOITH BEPHYTh CBOE MMYIIECTBO B rOCYJapCTBE-y4aCTHUKE, HE3aBUCHUMO OT
TOTO, BBIIUIAYMBAIUCH JIM UM CPEJICTBA B COOTBETCTBMHM C HEMEUKHUM 3aKOHOM 00

1

B cBoux 3ameuanusx ot 20 mapta 2015 roga aBTOpbI yTBEPIKAAIOT, YTO MX GabyIIka rmojaa uCK o
BO3BpaTe umymiectna B 1992 romy.

Ha scroHckoM si3bIke 3TOT 3aK0oH HasbiBaercst Eesti Vabariigi omandireformi aluste seadus (RT 1991,
21, 257; 13 June 1991).

Haxonurcs B Taymmuae mo agpecam: Tina 3, Metsa 45 u Metsa 47. B cBonx 3ameuanusix ot 20 mapTta
2015 roga aBTOpPHI yTBEPKAAIOT, YTO UMYILECTBO OBLIO BO3BpalIeHO ux 6adymke B 1996 rony.

B cBoux 3ameuanusix ot 10 despaist 2015 roga rocyaapcTBO-y4acTHHK yTBEpIKIAeT, 4To Oalyrika
aBTOpOB B 1992 rony mojana MCK 0 BO3BpaTe HMyIECTBa, KoTopoe B 1996 rony 6bu10 eif
BO3BPAIEHO.

Hukakux TONONHUTEIBHBIX HOAPOOHOCTEH WM CBUAETEILCTB HE IIPEICTABICHO.
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YpaBHUBaHHK OpeMEHM®. DCTOHIAM, MPOXMBAIOIUM B DCTOHHMH, B YaCTHOCTH, YAAJIOCh
BEPHYTh CBOE UMYILECTBO B OTJIMYUE OT TEX JIUII, KOTOPBIC ITPOKUBAIOT 3a pyOexkom. [pyrue
NpUOANTUICKHAE HEMIIBI TAK)KE CMOTIIH HIOJIHOCTHIO BEPHYTh CBOE UMYIIECTBOS.

3.2 C asrycra 2010 roma m3p ropoma TamnmHHa OTKa3bIBaeT B BBIIUIATaX TEM, KTO
TpeOyeT pPecTUTyUUH COOCTBEHHOCTH, HPH 3TOM, OIHAKO, Y)KE IOJIyYHMB BBIIUIATHl B
I'epmannu no 3akoHy 00 ypaBHUBaHHK OpeMmeHH. Takast mpakTHKa Ha TOT MOMEHT BBI3BaJa
BO3PaYKEHHS CO CTOPOHBI MUHHCTpa (uHAaHCOB DcToHMH. Llenpio 3akoHa 00 ypaBHUBaHHH
OpeMeHH SIBIIETCS MPEIUIOKEHHE KOMIICHCAlMM He 3a yTpaTy MMYIIECTBa, a 3a yTpaTy
BO3MOXKHOCTH TI0JIb30BaHMs UMyIIecTBOM’. KpoMe DCTOHMHM, HU O/lHa eBpoNeicKas cTpaHa
HE OTKa3bIBae€T B PECTHTYIHH COOCTBEHHOCTH Ha OCHOBAHWHM BHIIIAT NO 3aKOoHY 00
ypaBHUBaHHM OpeMmeHH. COIJIaCHO 3TOMY 3aKOHY, T€, KTO MOXET BEpHYTH CBOIO
COOCTBEHHOCTh JIMOO TIONyYUTHh KOMIICHCAIWIO, OO0s3aHBI BEPHYTh JIFOOBIC BBIIJIATEI,
MIOJTy4EeHHBIE B COOTBETCTBHH C 3TUM 3aKOHOM.

3.3 lens BeIIIaT o HEMEKOMY 3aKOHY 00 ypaBHUBaHUHM OPEMEHH COCTOsIIa B OKa3aHUN
MIOMOIIX JKEPTBAaM B PEHMHTErpaniy B OOIIECTBO, XOTA (DaKTHUECKHH OOBEM BBHIILIAT HE
OTpaXXaeT CTOMMOCTH YTPade€HHOro MMymiecTBa. Jltoan, yTpaTuBIIME JOMa U 3e€MEIbHbIC
Y4YacTKH, TOJyYHJIM HA OCHOBAaHMM 3aKOHA B cpeaHeM Jumib 6,33% OT cToMMOCTH 3TOTO
nmyniectsa®. Cymma, IOJy4eHHAs aBTOPaMH, Obla 3HAYUTEIBHO MEHBILE CYMMBI, KOTOPYIO
OHHU MOTJIH OBI 3apaboTaTh, CAaBasi CBOI0 COOCTBEHHOCTH B apEHIY. DTO CBHAETEILCTBYET O
TOM, YTO IIEJb 3TOr0 3aKOHA COCTOsUIA JIHIIb B OKa3aHMH COMaIbHOM moMory. Kpome Toro,
BBIIUTATHl HE WCKIIIOYANIX B OyIyIIEM DPECTUTYLMH COOCTBEHHOCTH, IIOCKOJIBKY 3aKOHOM
IIpeAyCcMaTpHBaIacCh BO3MOXHOCTh IPEKPALIEHUS OKKYNAalWH, MOCIE YEro BIAAEIbIBI
MoTH ObI TPeOOBaTh PECTUTYLINH. DTOT MOMEHT ACUCTBUTEIHHO HacTal B 1991 roxy mocne
OKOHYaHMS COBETCKOW OKKyIalWH, KOTZa OTMEHa paHee IpOBEICHHOW HE3aKOHHOU
SKCTIPONPHALIUH CTaTa BOZMOKHOM.

3.4  ANEISAIHMOHHBIN CyJ NOMYCTHJI OMIMOKY, TOCTAHOBHB, YTO aBTOPHI YK€ MOIYYHIIN
COOTBETCTBYIOIIYIO KOMIICHCAllMIO B BHJE IUIATEKEH IO HEMEIKoMy 3akoHy o0
ypaBHMBaHHN OpeMeHn. OH HCIOJIb30Bal HEBEPHBIE PACUETHI M HE TPOKOHCYIIETHPOBAJICS C
9KCIIEpPTaMH B OTHOLIEHUH 3TOro 3akoHa. KomrieHcamys, mosy4eHHas aBTopaMu, Jajleko He
OTpaXkaeT peaslbHOM CTOMMOCTH MX MMyIlecTBa. EBponelckuil cyx 1mo mpaBaM denoBeka
NIpU3HAJ, YTO KpaiHe HENpONOPIMOHANBHYI0 KOMIICHCAIIMIO 33 3KCIPONPHUPOBAHHYIO
3EMITIO HeJIb3sl CUMTATh HauIeKarei®.

3.5 Hcropuueckum  (akToM  SABISETCS TO, 9YTO  TNPUOANTHHCKAM  HEMIaM,
nepecenuBIMcs B 1940—1941 roxpl, Obla o0emaHa KOMITIEHCANINS 32 IMYIIIECTBO, KOTOPOE
OHH OCTaBWIIH, OyTy4d HE B COCTOSIHUM MPoAaTh ero B 1940 roay BBUIY OTCYTCTBHUS PHIHKA
B Coroze Coserckux Conmamuctmyecknx PecmyOmmk. Kommencamms Obita oOemiaHa Ha
ocHoBaHuu coryameHust ot 10 suBaps 1941 rona mexnay npaBurenbcTBaMud COBETCKOIO
Coro3a u ['epmMaHHH, COTIIACHO KOTOPOMY TMOCIETHEE MEepenano IEPBOMY HMYIIECTBO
MepecesieHIleB MPOTHB JICHEKHOM BBIILIATHI Ha 001IyI0 cymmy B pazmepe 200 mu™C. Xots
9Ta cymMMa ObLTa MpeaHa3HAYeHA Ha IEJTH KOMIICHCAIUH 32 OCTaBJICHHOE UMYIIIECTBO, CaMU
nepecesieHbl TaKk U He MOJY4YHJIM HHUKakol kommneHcanuu. B 1989 roay npensigymiue
HAIMCTCKO-COBETCKHUE IOTOBOPHI OBLIN aHHYJIMPOBAHBL. ATCIUISIIMOHHBIIN CyJl HE IPHHSI BO
BHHMMaHHUE 3TOTO PELIEHUS U HE MOXKeJaJl pacCCMOTPETh €ro MOCIEACTBUS JIJIsl IEPECEICHLIEB
U AJIs IPaBUTENbCTBA TOCYJapCTBa-y4aCTHUKA.

ABTOpBI OTMEUAIOT, YTO OHM TIoylaraloTes Ha cBuzerenscTBa [1.E. n3 MioHxeHa U Ipyrux 3asBUTENCH.
Hukakoii JOMONMHUTEIBHOM HH(POPMAIIUK HE TPESICTABICHO.

AsTopsI cebutatorest Ha feso A.P.I1. u3 MionxeHa u Ha cratbio AHTO Paykaca Mitteilungen aus
baltischem Leben B sxxypHane «bantuk Marazun» (Ne 9, centa6ps 2001 rozna).

ABTOpBI yTBepsKIat0T, uTo IIpeacenarens denepaibHOro GI0po MO BOIpocaM ypaBHUBAaHHS OpeMeHH
MOSICHUIT, YTO HCTOJIb3yeMoe B 3aKoHe ci10Bo “Hauptentschidigung” (ocHOBHast KOMITEHCAITHS)
o3nauvaet “Hauptentschidigung fiir entgangene Nutzung” (ocHOBHast KOMIIGHCALMS 32 YTEPSIHHYIO
BO3MOYXHOCTb ITOJIb30BaHHUSI).

8 ABTOpBI CCHUIAIOTCS HA UCCIENOBAHMUS, TIPOBEIEHHBIE «COIO30M KPECThAH-OEIKEHIIEB.

EBporeiickuii cyn o npasam uenoseka, Case of Vistins and Perepjolkins v. Latvia,

Case No. 71243/01, Judgment (Just satisfaction), 25 mapra 2014 rona.

ABTOpBI HE yTOYHSIOT BAJIIOTY [UIATEXKA.

©
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3.6 8 okrsa6ps 2012 roma MUHUCTP (PMHAHCOB HAMPABHI IHCHMO IMOCIY I'epMaHuu B
OcTOHMH, B KOTOPOM OH IpPU3HAT HECHPaBEIIMBOCTE B OTHOIICHHUH IEPECETHBIINXCS
NpUOANTUHCKUX HEMIEB W WX HACICIHHKOB M IPEIIOKHI BAPHAHTBHI PEIICHUS 3TOMN
npobnembl. OH MpPEUIOKMI, YTOOBI 3asfBUTENHM BEPHYJIHM IUIATE)XH, IIOJMYYCHHBIE 10
HEMenKoMy 3aKOHy 00 ypaBHHBaHHH OpeMEHH, M B TaKOM Ciydae IpoIexypa BO3BpaTa
HUMYLIECTBA WM IOJNYYEHHs KOMIICHCAMH 32 HEro OyIeT OCYIIECTBIATHCS B DCTOHHUH.
ABTOpBI HE YBEpEHbI B TOM, OyIeT JIM TaKOe pelIeHHe IPUMEHATHCS U B CIydasiX, MOJ0OHBIX
UX CIIy4alo, IOCKOJIBKY 3TOT BOIIPOC YK€ PACCMAaTPUBAJICS B 3CTOHCKUX CyIax.

3.7 1 HakoHew, aBTOPBI YTBEP)KAAIOT, YTO COCTaB AICIUIILHOHHOTO CylIa MOABEPICs
MAaHUITYJIALIHAM, TOCKOJIBKY CyIbs, KOTOPBIA JOJDKEH OBUI IMpencefaTeNbCTBOBATh B CYIIE,
OBLT 3aMEHEH JPYTUM CYABEH, KOTOPBIA OTKJIOHHI XOJaTaiCTBO O BO3BPaTe COOCTBEHHOCTH
B NpEIbIOylleM aHAJIOTMYHOM Jeje. ABTOPBI TAKKEe JKAIYIOTCS Ha HPOMOJDKUTEIIBHBIC
cyzneOHbIe pa3dupaTenbCTBa, KOTOPBIE AIMIINCH ¢ MOMEHTA HAalPaBJIeHUs HMH XOJAaTalCTB O
Bo3Bpare mMmymiectBa B 1991 romy mo MoMeHTa pemieHHs cyaa o0 OTKasze, MPUHATOrO
31 aBrycra 2010 roga'l.

3aMedyaHus rocy1apcTBa-y4acTHHKA B OTHOIIEHNH MPUEMJIEMOCTH H CyIIecTBa
COO00IIEHUSA

41 10 ¢epams 2015 roma rocyqapcTBO-y4acTHHK OCIIOPWIO MPHEMIEMOCTh JTAaHHOTO
COOOIIEHHUS 10 CTaThsM 2, 3 1 5 (myHKT 2) PaKyapTaTUBHOTO MPOTOKONIA. B gacT pakroB
OHO YTBEPXKIAET, YTO KOMIICHCANHS 332 UMYIIECTBO B DCTOHMH ObliIa B JICHCTBUTEILHOCTH
BBIIUTaYeHa OaOyIIKe aBTOPOB B COOTBETCTBHH C HEMEUIKHM 33aKOHOM 00 YypaBHMBAaHHWH
OpeMeHH, YTO KCKIIOYaeT BO3MOXKHOCTh BO3BpaTa HE3aKOHHO 3KCIIPONPHUPOBAHHOMN
COOCTBEHHOCTH WJIM KOMIICHCAIIMW 32 Hee. ANCIUIAIHMOHHBIA CyHI ONpPEAEiHi, UTO, XOTS
HHUKaKHUX JOKYMEHTOB, ITOJTBEPKAAIOIINX NEHCTBUTEIHLHOCTh MIEpeBOAa OAaHKOM CPENCTB B
CYeT KOMIEHCALNH, WIN HOATBEPXKICHNH 0a0yIIKH aBTOPOB O TOM, YTO OHA MOJTYYMIIa 3TH
JICHBTH, TPEACTAaBICHO HE OBLIO, OBUIM NMPOAEMOHCTPHPOBAHBI JpPYyrue yOeAWTEIbHBIC
CBHUJICTENIBCTBA TOTO, YTO 3T KOMIICHCAIMs AEHCTBUTEIHHO OblIa BRITUIaYeHa UX Oalymike.
locynapcTBo-yuacTHHUK HHKOT/Ia HE OO€mano BEpHYTh HMYIIECTBO WM BBIIIATHTH
KOMITCHCAIIMIO, €CIIM KOMIIEH AL 3a HETO y)Ke Obla oTydeHa.

4.2  JlanHoe cooOmieHne HempuemyeMo 1o cratbe 3 DakyJIbTaTHBHOTO IIPOTOKOJIA,
MIOCKOJIBKY aBTOPHI 3I0YIIOTPEOMII CBOMM TIPaBOM Ha IpezicTaBlieHne coobmienuit. OHn He
yBenomuiu KoMuTeT 0 TOM, 9TO MMH T10/1aHa )kanoba 1o ToMy ke Bonpocy B EBpomneiickuii
CyIl TI0 TIpaBaM YeJIOBEeKa, KOTOPHI 0OBsABMII ee Hempuemiemoil 24 okrsops 2013 rona.
TakuM 00pa3oMm, OJMH M TOT K€ BOIPOC PacCMaTpPHUBAECTCS B COOTBETCTBHU C JPyrou
MIPOLEAYPOH MEXIYHAPOJHOTO pa30MpaTeNbCTBa WM YPETYINPOBAHMUS, YTO 03HAYAET, YTO
JaHHOE COOOIIEHHE JOJDKHO OBITh NPU3HAHO HENPHEMIIEMBIM COTJIACHO MYHKTY 2 a)
ctatby 5 PaKyIbTaTHBHOTO MPOTOKOJIA. ABTOPHI TaKKe HE CYMENH B JIOCTATOYHOM Mepe
OTIPEJICTINTh CBOM NPETEH3WH, IOCKOIbKY MMH HE IPEJCTaBICHbI BCE TNPHIIOXKEHHS CO
CCBUIKAMHM, IIEpPEBEACHHbIE Ha OJWH M3 YeTHIpeX pabodMX S3BIKOB, HCIIOJIB3YyEMBIX B
IIpoLeAype paccMOTpeHust coodenunii. Kpome Toro, uMymiecTBeHHbIE IpaBa HE MO aI0T
nox chepy nmeiictBus Ilakra, u, cienoBarensHo, Komuter He oOnajaer KoMmmeTeHIMEH
paccMarpuBaTh 3TO COOOIICHHE.

4.3 I[aHHOC COOﬁIIIeHI/Ie TAKXKE HCIIPUEMIICMO 10 CTATHE 2 (DaKyJ'H)TaTI/IBHOFO IpoOTOKOJIA,
TMOCKOJIBKY KomureT B cBoeit HpaBOBOﬁ MPAKTUKE HEOAHOKPATHO YTBEPIKAAJI, YTO BOIIPOCHI
OILICHKU WM PpacCMOTPCHUSA (I)aKTOB U J10Ka3aTeJIbCTB, a TAKXKC H3YYCHUC TOJIKOBAHU
BHYTPCHHETO 3aKOHOAATCIIbCTBA HAIIMOHAJIbHBIMU CyJlaMU U TpI/I6yHaHaMI/I HC BXOJST B €TI0
C(bepy KOMIICTCHIIMH, a OTHOCATCA K C(bepe KOMIICTCHINU CYJ0B IroCy1apCTBa-y4aCTHHKA, 3a
HUCKIIIOYCHUEM TCX CJIydacB, KOrJla CYAONPOU3BOACTBO IO KOHKPETHOMY CyIle6HOMy
paS6I/IpaTCHLCTBy, OILICHKa (baKTOB N J0Ka3aTCJIbCTB 1100 TOJKOBaHHE 3aKOHOJaTCIbCTBa
HOCAT SBHO HpOPI3BOJ'IBHI:II>i XapaKTep WM PpaBHOCHJIBHBI OTKa3y B IPaBOCyAHH, YTO HE
OTHOCHUTCH K CIIy4ar0, OMMCAHHOMY B HACTOALIEM COO6IIICHI/II/I.

11 B ceomx 3ameuanusx ot 9 cenrsops 2017 rosia aBTOPHI yTBEPK/AKOT, YTO COOTBETCTBYIOMIHIA TIEPHOJ

HauuHaercd B 1991 roay u 3akanuuBaercs B 2013 roxy, korza nocraHoBieHHe ANEIISLIMOHHOTO
cyzaa ObUIO IPU3HAHO OKOHYATEIBHEIM.
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4.4 U makoHell, B COOTBETCTBHH C MyHKTOM 2 b) cTaThul 5 DaKkyIbTaTUBHOTO MPOTOKOIA
Komurer He paccMaTpwBaeT HHKAKHX COOOIIEHWH, €CIIM 3asBHTENb HE HCUEpIIal BCeX
JOCTYITHBIX BHYTPEHHHUX CPEICTB ITPABOBOW 3alINTHI. ABTOPHl HHUKOTZA HE BBIIBUTAIHN
MIPETEH3UH B OTHONICHUH TUCKPUMHUHALINH B CyIaX TOCYIapCTBA-yIaCTHUKA U HE HATIPABIUTH
TIETHIHIO Ha MM KaHIIepa IOCTUIMH. B cooTBeTcTBHM ¢ 3aKOHOM O KaHIUIEpPE FOCTUINH
KaHIUIep IOCTHIIMU OCYIIECTBIISET 3aIIUTy OCHOBHBIX IIPaB M CBOOOJ, oOecreunBasi, IT00bI
OpTaHbl BIACTU ¥ TOCYIapCTBEHHBIC TOJHKHOCTHBIE JINIA, HCIIOTHSAIONINE TOCYIapCTBCHHEIC
(yHKOMM, He Hapymlalyd KOHCTHTYLIHMOHHBIX MpPaB M CBOOOJ JHIl, 3aKOHOB H JAPYTHX
HOpPMATHUBHO-TIPABOBBIX aKTOB OOIIETO MPUMEHEHHS, a TAK)KE OCYIIECTBIICHIE HaIJIe)KaIIei
aJIMUHUCTPATUBHONW TpaKTUKW. Bce mmma, ccpumarommecss Ha MPOU3BOJIBHBIC JICHCTBHS,
MOTYT JIETKO CBSA3aTHCSA C KAHIUICPOM MJIS MPOBEACHWS KOHCYJIBTAIMHA, a TaKkkKe MOTYT
HCTIONB30BaTh HanOoee pacpoCcTpaHeHHbBIE MHOCTPAHHbIC S3BIKH, BKIIIOYAs aHTJIMHCKUHN
HEMELKUH.

45  4wona 2017 rona u 24 Hos16ps 2017 roma rocyqapcTBO-y4aCTHUK MPEICTABUIIO CBOU
JOTIOJTHUTENBHBIC 3aMEYaHUsI OTHOCUTEIIFHO MIPUEMIIEMOCTH U cylecTBa coobmmeHus. OHo
OTMEUAeT, YTO, KOT/la aBTOPHI MPEACTABWIN HACTOSIIEE COOOIICHUE, pa3OUpaTebcTBO B
OTHOIIEHHUH NX UMYIIECTBA, PACIIOJIOKEHHOTO 110 azipecy Metsa 45, etie He ObUTO 3aBEpIICHO
B CyAax roCyAapcTBa-y4acTHHKa. JTO pa30MpaTenbCTBO 3aBEPIIMIIOCH OKOHYATEIHHBIM
pemenrieM BepxoBHoro cyma ot 25 ceHtsOps 2014 roma. [lostomy, korma aBTOpPEI
MIPEACTaBUIN CBOE COOOIICHHE, OHM €Ie HEe MCUEpIanyd BHYTPCHHUE CPEACTBA IPaBOBOU
3aIIUTHI, IPETyCMOTPEHHbIE cTaThel 2 PaKyIbTaTUBHOTO MIPOTOKOIIA.

4.6  ABTOpPHI COOOIIEHHS HE OCHAPUBAIOT TOTO (paKTa, YTO 3aIIHTa IIPaB COOCTBEHHOCTH
HE OTHOCHTCSA K cdepe neiictBus [lakta Bmecte ¢ TeM OHH, IO CYTH, CCHIIAIOTCS Ha MPaBO
Ha UMYLIECTBO, SKCIPOIPHUPOBAHHOE COBETCKUMH BIIACTSAMH, U 32 KOTOPOE OHH IIOIYIHIIN
KOMIeHcaluio oT ['epMaHuu. ABTOpBHI COOOINCHHS HE JKSNAIOT NPH3HABaTh, YTO — Kak
NPEeIyCMOTPEHO B MyHKTe 5 cTathu 17 3akoHa 0 MpHHOMNAX pehOpMBI COOCTBEHHOCTH —
JHIA, yXKe HOJyYHBIINEe KOMIICHCAIMIO 32 CBOS UMYLIECTBO, M0 3aKOHY HE MOTYT 0)KUJAATh
obecrieyeHHsl PECTHTYUMH JMOO JOMOJHUTENBHOW KoMreHcauuu. [loaToMy nmaHHOE
cooOLIeHHe SBISETCS HENpUEeMIIEMBIM ratione materiae. ['ocynapcTBO-y4acTHHK
HAaIlOMHHAET, YTO BOIPOC O BBIOOpE YCIIOBHUil BO3BpaTa HE3aKOHHO SKCIPOIPUHPOBAHHOM
COOCTBEHHOCTH MJIM KOMITCHCALIMH 32 Hee OCTaBJICH Ha yCMOTPEHHE rOCYAapCTB.

4.7  ABTOpBI Takke HE CyMelIH OOOCHOBATH CBOE YTBEPKAECHHE O TOM, UTO IEHCTBHSA
ATEUIAIMOHHOTO Cy/la B HapylieHue cratbi 14 [lakTa HOCHIM NMPOW3BONBHBIA XapakTep
WM OBUIM PaBHOCHIIBHBI OTKa3y B TpaBocyamd. OHH OCHApHBAIOT COJEp)KaHHUEe
HAIMOHAIBHOM MMPABOBOM MPAKTUKH, OIEHKA KOTOPOW MMO-TIPEXKHEMY HE OTHOCHTCS K
koMneTeHInd KomuTera. ABTOPHI HE COTIIACHEI ¢ MHEHHEM ATIEIUIAIIMOHHOTO Cy/a O TOM,
YTO KOMIIEHCAIIMIO, BBIJAHHYI0 WX 3aKOHHOMY TMpaBOINpPEANIECTBEHHHKY B ['epMaHuw,
CIIeTyeT pacCMaTPHBATh B KAUECTBE KOMITEHCAIINH TI0 CMBICITY TyHKTa 5 cTaThn 17 3akoHa o
NpUHIMIAX peGopMbl cOOCTBEHHOCTH. KoMHTET yke oTMeTwn, 4ro crtaThs 14 Ilakta
rapaHTUPYeT JIMIIb TPOIECCYaTbHOE PAaBEHCTBO M CIPABEUIMBOCTE M HE MOXET OBITh
HCTOJIKOBaHA KaK O0ECIeYMBaIoIasi OTCYTCTBHE OIIMOKH CO CTOPOHBI KOMIIETEHTHOI'O
cynat?,

4.8 YTBCPHCHGHI/IC O MAaHUITYJIAOHUAX B OTHOLICHUH COCTaBa AHGJ’IJ’IHHI/IOHHOFO cyaa HE
SIBJISICTCS 0OOCHOBAHHEIM. MaTCpI/IaHH Cy)I€6HOFO A0ChE CBUACTCIILCTBYIOT O TOM, YTO OJAWH
us3 Cyﬂeﬁ ObLI 3aMEHEH II0 PEUICHUTIO Konnernn AnemismuoHHOTO cyaa nmo MEJUIMHCKUM
npUuYruHaM. Hackonbko rocyaapCTBy-y4aCTHUKY  HM3BECTHO, B xXoae CyI[C6HOFO
paS6I/IpaTCHLCTBa ABTOPbl HEC BBICKA3aJIM HUKAKUX 00€CIIOKOEHHOCTEN WM Kainobd B
OTHOILICHHH COCTaBa Cyﬂa 1mbo 6CCHpI/ICTpaCTHOCTI/I B BOIIPOCE 3aMCHBI CYJbU.

4.9 ABTOpLI TaKK€ HE CYyMCJIHU 000CHOBATHL CBOE YTBEPKACHHUEC O TOM, 4YTO CYHAbL
rocyaapcrBa-y4aCTHUKaA MPOABUIIM IO OTHOIICHUIO K HUM JUCKPUMHHALIAIO IO IMPHUYUHE
TOTr0, 4YTO MO MPOUCXOXKJACHUIO OHH ABJIAKOTCA HpH6aJ’ITHﬁCKHMH HEMIlaMH, U Ha 3TOM
OCHOBAHUM IOCTAHOBWJIM, YTO OHM HC HMCKOT IIpaBa Ha BO3BpaT COOCTBEHHOCTH WU
KOMIICHCALINIO, MTOCKOJIbKY KOMIICHCAIlUs HWMHU YIKE TOJIy4dcHA. B otimume ot peIIIeHI/Iﬁ
Komurera mo genam Simunek et al. (CCPR/C/54/D/516/1992) u Adam v. Czech Republic

2. B.C. npomus Jlumewt (CCPR/C/114/D/2437/2014), mynkT 6.3.
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(CCPR/C/57/D/586/1994), (hakTel maHHOTO 1ejia HE BBI3BIBAIOT BOIPOCOB IO CTaThe 26
[Takra.

410 B nenme aBTOPOB NMpPHMEHHMEIC 3aKOHBI HE MPOBOIAT PA3IHIAA MEXKAY OBIBIIUMH
BJIAJICJIBIIAMH DKCIIPOIIPUUPOBAHHOTO UMYIIECTBA MO KaKUM OBl TO HH OBUIO MpPHU3HAKAM,
BKJIIOYasi Te, KOTOpble YIOMSHYTHI B cratbe 26 Ilakra. B coorBercTBHM € ITyHKTOM 5
ctaTbu 17 3akoHa 0 NpUHIKIAX peOPMBI COOCTBEHHOCTH €AMHCTBEHHBIM KPUTEPUEM IS
pELICHHS O TOM, MOJKET JIX JIMII0, HA KOTOPOE PacpOCTPaHsIeTCs 3TO IMOJI0KEHUE, TpeOOBaTh
BO3BpaTa WIM KOMIICHCAIIMM HUMYLIECTBA, SBISCTCS TO OOCTOATENHCTBO, BO3BPAILCHO JIH
3TOMY JIUILY 9TO HMYIIECTBO M MOJIYYHII JIM OH HIIM OHA 32 HEro KOMIICHCAINIO. ABTOPHI HE
NPENCTaBIIN KAaKUX-THOO apryMEHTOB WM JIOKA3aTeIbCTB B OOOCHOBAaHHE CBOETO
YTBEp)KACHHS O TOM, YTO, PACCMATPUBAsl BBIILIATHI, IOJyYCHHBIE X 6a0ymKoii oT ['epManum
B KaueCTBE KOMIICHCALIUH [0 CMBICITY IIyHKTa 5 cTaThi 17 3aKoHa 0 mpHHOUIAX pedOpMBI
COOCTBEHHOCTH, ATICJUBILMOHHBIA Cyll PYKOBOICTBOBAJCSA TEM, YTO IO IPOUCXOXKACHUIO
OHH SBJIIOTCS] NPHOAITHHCKIMHI HEMIIaMH. ABTOPBHI TakKe HE CyMeNH OOBSICHUTb, KAKHM
o0pa3oM YCIOBHSA, YCTaHOBJICHHbIC B ITYHKTe 5 CTaTbu 17 3TOro 3akOHa CBS3aHBEI C
HAaIMOHAIBHBIM HJIA STHUYECKUM IPOUCXOKICHUEM.

411 TIpereH3uss B OTHOIICHHWH MJIUTEIFHOCTH CyIeOHOTO pa3OHpaTebCTBa SBIICTCS
HempueMJIeMOoH ratione materiae 1o cratbe 3 @aKyIbTaTHBHOTO MPOTOKONA. B cooTBeTCTBIM
¢ npuaaTEIM KomureroM 3amedanuieM obmiero nopsinka Ne 32 (2007) o mpaBe Ha paBEHCTBO
nepest CylaMH 1 TpHOYHAJIaMH M Ha CIIPaBeUIMBOE CyAeOHOE pa3OMparTesscTBO B cTathe 14
[TakTa B OTHOIICHWMH pa3dMpaTENbCTBA NMPEAYCMOTPEHBI T'apaHTHH, KOTOpHIC SBISIOTCS
CyaeOHBIMH TI0 CBOEMY XapakTepy. PazouparensctBo B TalUIMHCKOM rOpOACKOH KOMUCCHH,
KOTOPOE aBTOPHI CUUTAIOT YPE3MEPHO JUTUTENBHBIM, MPECTABISET COO0I pa3OupaTensCTBO
HEe B cyneOHOM, a B aJMHHHCTPAaTHBHOM MOpSIKE. AIMHUHHUCTPATHUBHBIE TPOLEIYPHl HE
moananaT mox aevicteue crate 14 [Nakrta. Kpome Toro, 3T0 yTBepkKIeHNE NTOKHO OBITH
00BSIBICHO TaK)K€ HEMPHUEMIIEMBIM IO CTaThe 2 M MyHKTY 2 b) cTaThy 5 PaKynbTaTHBHOTO
IIPOTOKOJIA TI0 IPHYMHE HENCUEPIIaHUsI BHYTPEHHHUX CPENICTB MTPaBOBOH 3ammThl. CoriaacHo
BHYTPCHHEMY 3aKOHOJATEIbCTBY, MOXHO TpeOOBaTh KOMIICHCAMIO 33 JUINTEIbHBIN
XapakTep pa3oupaTenscTBal’. ABTOpPHI B CBSI3H 9THM HE OOpaTHINCh B aIMUHUCTPATUBHBIN
CyZ, a TaKXKe HE COCJIAJINCH Ha KaKHue-IMOO 0coOble 00CTOATENbCTBA, KOTOPhIE MOTITH OBl
0CcBOOOX/IaTh X OT 00S3aHHOCTH MCIIOJIH30BATh 3TO CPEICTBO NPABOBOM 3aIHUTHI.

4.12 B tom ciydae, ecnu KomuTeT 00BSBUT COOOIIEHIE TPHEMIIEMBIM, TO HU B OJJHOH 13
MIpEeTEH3UH aBTOPOB 1O cTaThsaM 14 u 26 [1akTa He comepKaTcs MOATBEPIKAAIOMIIE 3TO (PaKThI
WIN JIOKa3aTeIbCTRa.

4.13 KacarenpHO cTaThMl 14 ameUIAUOHHBIA CyI B CBOEM peIleHHH OT 18 OKTIOps
2012 rona BeIHEC MOIPOOHOE OOOCHOBaHWME B OTHOIICHHM TOTO, HOYEMY OH IPHIIEN K
BBIBOJy O TOM, 4TO 0alyIIKa aBTOPOB Y)K€ IOJIydHJia KOMIIEHCALMIO M aBTOPBI, TAKUM
o0Opa3oM, yTpaTHJIM THpaBO HA BO3BpaT MMYIIECTBA WIM KOMIIEHcanuoo. M3 pemeHus
SIBCTBYET, YTO CyA THIATENLHO W3Y4YWJ HPHUPOJY IOIYYEHHBIX OT ['epMaHMM BBHILIAT M
000CHOBaJI, MOYEMY OH CUMTAET UX NMPHUPABHUBAEMBIMH K KOMIIEHCAIIMH 32 OCTAaBJIEHHOE B
DcToHMM UMyIecTBO. [ist 3TOM 1M cy 1 o poOHO MPOAHATM3UPOBANI HEMELKHI 3aKoH 00
yYpaBHUBaHWU OpEMEHH, B TOM YHCIIE €ro IIejb, MPEJOCTABISIEMbIC BHIbI KOMIIEHCALNH,
METOJbl pacyera pa3Mepa KOMIIEHCALMH, TO, KaK 3aKOH ObUI ITPUMEHEH B jene 0adyIku
aBTOPOB, M €ro COOTHOIIEHHE C JCTOHCKMM 3aKOHOM O MpuHOMNAx pedopmbl
cobctBeHHOCTH. Cy1 TaKXKe paccMOTpE 3asiBJICHHE aBTOPOB O TOM, YTO HEMEIIKHE BHITLIATHI
MIPEACTABILUIN COOOM JIMIIb «COLMATIbHBIC BHIIUIATHD) WM BBHIILUIATHI, BEIJEICHHBIC Ha 1IEIN
MHTETrpaluy. B 4acTHOCTH — 1 BONPEKH YTBEPKICHHUSIM aBTOPOB — CYJ IIPUILEI K BBIBOY O
TOM, YTO HEMELKHE BIACTU OMNPEJIEIMIM CyMMY KOMIIEHCALlUM Ha OCHOBE CTOUMOCTH
HUMYIIECTBA.

4.14 FOCYILapCTBO-y‘-IaCTHHK Jajie€ MOsSICHACT, YTO BOMNPEKU BBOISAIINM B 3&6J’Iy)K,Z[€HI/IC
YTBEPIKACHUAM aBTOPOB Jna, KOTOpbIC Tp€6OBaJ'II/I KOMIICHCallun 3a CBOC
SKCIIPOIIPUHNPOBAHHOC B ICTOHUH HUMYIIECTBO, MOJYYHUIA KOMIICHCAIIUIO, KOTOpAasi TAKKE

13

rOCyZ[apCTBO-y‘{aCTHI/IK CChIIIACTCA Ha 1€J10, 10 KOTOPpOMY ObLIa IpeaocTaBjiCHa YaCTUYHAasA
KOMIICHCAIs 3a JUIMTCIIBHOC YTOJIOBHOC CYAOIIPOU3BOACTBO, @ TAK¥KE 3a IMMPOAOJIKUTCIBHOC
MIPUMCHCHUEC HpeBeHTHBHOﬁ MEpPKI.
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OblIa OIpezieIeHa Ha OCHOBE CTOMMOCTH 3TOTO MMYIIECTBA HA MOMEHT €T0 3KCIIPOTIPHALIHH.
CoO0TBETCTBEHHO, MOTyYEHHAS MU KOMIICHCAIIHS ObLIa MEHBIIIC B CPABHEHHUH C PHIHOYHBIMHA
LIEHAaMH Ha TOT MOMEHT, KOTIa OHH CMOTJIM NOJaTh 3asBJICHHE Ha KOMICHCANHNIO, 100 B
CPaBHEHHUH C TEKYIIUMH PBIHOYHBIMHU [IeHaMH. | 0Cy1apCTBO-y4acCTHUK MOAYEPKUBACT, YTO
OlHA W3 TJIaBHBIX LeJNedl HMYIIECTBEHHOW pedopMbl 3aKiIodasack B TOM, YTOOBI
MPEAOCTaBUTh BO3MEINIECHWE 3a BPeA MWIM ymepO, NPUINHEHHBIC HWHOCTPAaHHBIMU
OKKYMaIMOHHBIMH CHIIAMH MO0 APYTUM TOCYAapPCTBOM.

4.15 ABTOpPBHl YTBEpXKAAlOT, YTO BHIDIAYCHHbIE [epMaHuell cpeacTBa HE MOTYT
paccMaTpuBaThCSl B KadeCTBE KOMIICHCAILMM, IMOCKOJIBKY OHHM HE OTPaXKaIOT pealbHOM
CTOMMOCTH 3KCIIPONPHUPOBAHHOTO HMYIIECTBA, B CBA3M C NPUMEHEHHWEM IIyHKTa S
crateu 17 3cToHCKOrO 3aKkoHa O MPHHOMIAX pPeOpMBI COOCTBEHHOCTH, KOTOPBIA OBLI
Ha/JJIeKamnrM 00pa3oM 3aleiicTBOBaH B ANCIUIAIIMOHHOM CyZA€. ABTOPBHI OCTIOPHIH
MIPUMEHEHNE 3TOTO TIPABOBOTO MOJIOKEHUS B BepXoBHOM cyze, KOTOpBI HE YCMOTpEIN
HETIPAaBUIBHOTO MPUMEHEHHS CO CTOPOHBI ANIEIUIIIHOHHOTO Cy/1a.

4.16  ABTOpBI TaKXKe HE MPEICTABUIN HUKAKHUX JI0KAa3aTEIbCTB B MMOJTBEPKACHHE TOTO, 9TO
B HapymeHne cTathy 26 I1akTa B OTHOMIEHNHN NPUOANTHHCKIAX HEMIIEB IPOSBISIOCH HHOE
WIN MEHee ONaronpusATHOE OTHOIIEHWE, YeM B OTHOIICHWM JIIOOOH Apyrodl rpymIiisl
HaceleHHus, B TOM YHCJIE KOPEHHBIX JCTOHIIEB, IMOJABIIMX XOJaTailicTBa O BO3BpaTe
HE3aKOHHO SKCIPOIPUUPOBAHHOW COOCTBCHHOCTH WJIM KOMIEHcauW. VX 3asBiIeHUS O
«HETIONYJIIPHOCTH» OCYIIECTBICHHS PECTHTYIMH B OTHOIICHWH NMPHOANTUHCKUX HEMIEB
SBISIFOTCSL  TIPOM3BOJIGHBIMH 1 JIOKHbIMH. FEme Oojee TpPOW3BOIBHBIM  SIBISICTCS
MIPEATION0KEHHE O TOM, YTO 3CTOHCKHE CYABI ICHCTBYIOT B COOTBETCTBHU C SIKOOBI
MOMYJIAPHOCTBIO HJIM HETIONYJISIPHOCTBIO OINPEIENCHHBIX STHHYECKUX Tpymm. IIyHKT 5
ctathy 17 3aKoHa 0 MpHHIMIIAX PehOPMbI COOCTBEHHOCTH IIPHMEHSETCS KO BCEM, 0€3 KaKnX-
00 pa3Nuyunii N0 MPHU3HAKY HATMOHATIBHOCTH, STHHYECKOTO MMPOUCXOXKICHHUS HIIH JTI000MY
WHOMY TNpH3HAKy. EIMHCTBEHHBIM KpHTepHeM sBIsieTcsl (pakT BO3BpaTa MMYIIECTBA WIIH
BBITLIATH KOMITEHCAIIH.

4.17 JloXHOCTB YTBEPIKACHHUA aBTOPOB O TOM, YTO 3CTOHCKHC BJIACTH OCYLICCTBJISIOT
AUCKPUMHUHALUIO HpI/I63J'ITPII>iCKPIX HEMIICB, OTKa3bIBasl UM B BO3BPATC WJIM KOMIICHCAIIUU
HC3aKOHHO SKCHpOHpHHpOBaHHOﬁ CO6CTBCHHOCTI/I, MOXKET OBITh JOITOJTHUTECIIHbHO
MIPOACMOHCTPUPOBAHA HA MPUMEPE HECKOTOPLIX aHAJIOTMYHBIX ACJ, B KOTOPBIX CYJ IPUHSAI
peuIcHuA B MOJIb3Yy 3asBUTEIICH B TeX ClIydasaXx, Korja OTCyTCTBOBAJIM KOHKPETHbIC NaHHBIC,
CBUACTCIILCTBYIONIUEC O TOM, YTO FCpMaHI/IH BBIIIJIaTHWJIa UM KOMHGHC&I_[I/IIOM. Ot CJ1ydan
CBUACTCIILCTBYIOT O TOM, YTO B OCHOBY PCIHICHUS MOJIOKCHBI 3aKOH U I0KA3aTCJIbCTBA, 4 HE
Hpe,[[y6e)KI[eHI/I$I B OTHOHICHHWH ONPECACIICHHBIX STHUYCCKUX I'PYIIIL. B ACJIC aBTOPOB UMEIIUCH
J0Ka3aTcJIbCTBA, IMMO3BOJIAIOIINE HpHﬁTH K BbIBOY O TOM, YTO KOMIICHCAIMOHHBIE CPEACTBA
ObLIU HeﬁCTBHTCHLHO BBITIJIAYCHBI, 1 YTO 3TO OBLIO CCJIaHO B CBA3U C yTpaTOﬁ ux 6a6yu11<0171
HUMYIIECTBA B Tamnune.

KoMMeHTapuu aBTOPOB 110 3aMe4YaHUAM IoCyJapCTBA-yYACTHUKA 0 IPUEMJIEMOCTH
U cylecTBe COO0LIeHnst

5.1 B cBoux koMmMmeHTapusx o mnpuemsemoctn or 20 mapra 2015 roma aBTOpBHI
YTBEPXKIAIOT, YTO OHH IOABEPIIINCH TUCKPUMHUHALIMY B PE3YJIbTAaTEe TOTO, 4TO TaulMHCKas
rOpoJICKast KOMHCCHS B TEUEHHUE psijia JIET He IPUHUMaa HUKAaKUX MEp U MTHOPHPOBaia UX
Borpochl. Mx ©0abymika HuKorza He oOpamiajgach 3a KOMIIGHcallMeld M He Mojydana
KOMITCHCAIMIO 32 CBOE MMylIecTBO B ['epMaHmu. BeiuiaTel, nomydenHsle 1o 3akoHy o0
ypaBHUBaHWU OpeMeHH, He SBJIIOTCS KOMIEHCANNeH 32 yTpaueHHYI0 COOCTBEHHOCTb. XOTs
npaBo cOOCTBEHHOCTH M He mojmnajgaer mnox jeiictBue [lakra, HO 3amperiaercs
JMCKPUMHUHAIIMS, a [BE 3TH BEIIM TECHO B3aWMOCBs3aHBI'®. KOMUTET MOCTaHOBWMI, YTO B
3aKOHOJATEIbCTBE HEJOIMYCTUMA IUCKPUMMHALUS CPEeJu XXEPTB HMMEBIIEH MECTO paHee
KoH(uCKanny, MO0 TpaBO Ha BO3MEIIEHHE HMEIOT BCE JKEPTBHl 0€3 Kakux-mrbo
MPOU3BOJIBHBIX pa3rpaHUdeHHi e,

14 TocynapcTBO-y4acTHHK CCHUIAETCS Ha JIBA 1€Na, B KOTOPbIX TaUIMHCKUH aIMUHUCTPATUBHBIN Cy/l

IIpU3HaI HeHefICTBHTCIILHLIMH peueHus TanmuHcKo# rOpOZ[CKOﬁ KOMHCCHUH.
15 Cwm. Simunek et al. v. Czech Republic.
16 Adam v. Czech Republic, mynkr 12.5.
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5.2  ABTOpBI OCHapUBAIOT YTBEPXKACHHE O TOM, YTO KX COOOINEHHE CICIyeT CUMTATh
37OYTIOTPEOICHHEM MPaBOM H3-3a TOTO, YTO OHH He obOecnedmnn nepeBonsl. OHH
YTBEPIKAAIOT, YTO PeIleHHe ANEIULIMUOHHOTO CyAa PaBHOCHIBHO OTKa3y B NPABOCYIHU U
SIBJIICTCS TIPEIB3SATHIM, IOCKOJIBKY He OBLIO MPUHATO BO BHUMaHMe nucbMo I[Ipencenarens
Hemenkoro @enepasbHOTO OIOPO IO BOIIPOCAM yPaBHHBAHUS OpeMEHH, KOTOPHIH OOBSIBILI,
YTO BHYTPEHHHE BBIIUIATHI 110 3aKOHY 00 ypaBHUBaHHWH OpeMEHHU He MPEICTABISIOT COOOM
KOMIICHCAIIMIO 32 YTpaueHHYI0 coOCTBEHHOCTh. KakoBa Obl HM OBLTa MOTHBAIHS 3TOTO
pELIeHHS, ero ITOCIEACTBUS HOCAT TUCKPUMHUHALIMOHHBIH XapaKTep.

5.3 Xoparaiicteo B EBpomeiickuii cyx 1O mpaBaM dYeloBeKa OBUIO TPHU3HAHO
HETPUEMJIEMBIM, IIOCKOJBKY TOCYyZapcTBO-ydacTHHK 16 ampens 1996 roma cmemaio
OTOBOPKY, B KOTOPOH 3asBMIIO, 4TO MookeHus ctatbu 1 [Ipotokoma Ne 1 k KonBenmmm o
3aIIUTe IpaB YeJI0BeKa W OCHOBHBIX cB00O0 (EBponeiickas KOHBEHIHA O IIpaBax 4ejIoBeKa)
HE paclpOCTPaHIIOTCS HA 3aKOHBI WM pe(OpMBI, PETYIHPYIOIINE BOCCTAHOBICHUE WIIH
KOMIICHCAIIMI0 HMMYILIECTBA, HAIMOHAIN3UPOBAHHOTO WM HMHBIM 00pa3oM HE3aKOHHO
SKCTIPONPUHUPOBAHHOTO B NIEPUOJ] COBETCKOM aHHEKCHH. KpoMme Toro, aBTOphI HE CCHUTAIICH
Ha HapyuieHue craThi 14 EBporeiickoif KOHBEHIINM O MpaBax YEIOBEKA B COBOKYITHOCTH CO
cratbeil 1 IlpoTokona Ne 1.

5.4  ABTOpBI MOSICHSIOT, YTO OHH NCUEPIAIA BCE TE CPEICTBA IPABOBOM 3aIUTHI, KOTOPHIE
SIBIISIFOTCS JOCTYITHBIMU U 3G eKTHBHBIMH. C y4ETOM TOTO, YTO OHH O€3yCIENTHO MBITAINCH
BEPHYTHh CBOIO COOCTBEHHOCTH ¢ 1992 roma, mpuMeHeHHe BHYTPEHHUX CPEICTB IIPABOBOM
3amuThl OBIIO HEONpaBIaHHO 3aTAHYTHIM. VX agBOKaT TakXKe IMOJHHMaJ BONPOC O
JIMCKPUMHUHAIIMY B Xole cyleOHoro mpoueccal’. B coOTBeTCTBUM € IyHKTOM 2 CTaThu 25
3akoHa O KaHIUIepe IOCTHUIMM aBTOpPaM HE pa3pemraeTcs oOpamiateCsi ¢ 3asBICHHEM K
KaHIIepY IOCTHIUH NP HATHIMN OKOHYATEIBHOTO CyJeOHOTO peIIeHHs 1Mo ux aeiy. Kpome
TOTO, Ja’ke HECMOTPSI Ha TO, YTO B XOAE CyAeOHOro pa3dmpaTenbcTBa aJBOKAT aBTOPOB
HEOJHOKPATHO TOJHMMAJ BONPOC O HEKOHCTUTYIIMOHHOCTH 3CTOHCKOTO 3aKOHa O
COOCTBEHHOCTH, CyJbl TaK M HE IIEpEaJId 3TOT BOIPOC B BepXoBHBIH cyn 11 mepecMoTpa
Ha MPeAMET KOHCTUTYLIHOHHOCTH.

5.5 HaxkoHner, aBTOpBI YTBEP)KIAIOT, YTO BHYTPCHHHE CYyNeOHBIE TPOLUEAYPH B
OTHOIIEHHH MX UMYIIECTBA, HAXOAIIEroCs 10 afpecy Metsa 45, Takke 3aBepIIMIUCH .

5.6 B coux koMMeHTapusx oT 9 ceHTs10ps 2017 roma, aBTOPHI MOSCHSIOT, YTO IPUIHHON
TOrO, NOYEMY OHM HE OOpaTWIIMCh € Kajlo0oil B OTHOIICHWH IJIMTEIBFHOCTH CyINeOHBIX
pa3OupaTenbCTB B COOTBETCTBUM co craTthed 25 KoHcrturynmm, siBisiercss nHQpopMmanus,
MIOJTy4eHHAs! OT MX CTOHCKOTO a/[BOKATa, COOOIIMBIIETO MM, YTO 3Ta CTaTbsl HE SBISCTCS
3G PEKTUBHBIM CPEACTBOM IIPaBOBON 3amuThl. Kpome TOro, 3Ta CTaThs HE IO3BOJSET
JIOOUTBCS PECTUTYIIMU X COOCTBEHHOCTH.

5.7 Yro kacaercs WX HMyIlecTBa 1o ajapecy Metsa 45, TO aBTOpBI CUMTAIOT, HYTO
JIOTIOJTHUTENBHBIE CPEACTBA MPABOBOW 3aIUTHl HEI((PEKTUBHBI W YTO BOMPOC 00 3TOH
COOCTBEHHOCTH JI0JKEH paccMOTpeTh KoMHTET 0THOBPEMEHHO C PACCMOTPEHHEM BOIIPOCOB
0 COOCTBEHHOCTH, HaXo/IsIIeiCs 10 IByM JIpyruM aapecam Ha Tina 3 u Metsa 47.

5.8 Yro ke KacaeTcs CyllecTBa Jeia, TO CTOSIIHH nepes KoMuTeToM coOTBETCTBYIOIIMN
BOIIPOC COCTOUT B TOM, YTOOBI yCTAHOBUTb, JOMYIIIEHA JIM BIACTSIMH F'OCYAapCTBa-y4acTHHKA
JUCKPUMMHALUS B OTHOLIEHUH TEX JIUL, KOTOpbIe nepecenunucs B 1941 rogy. B wactHOCTH,
10 mapta 2008 roga Ilnenym BepxoBHOro cyna mocTaHOBHII, UTO 3TH NEPECENCHIIBI U3 YKCIa
NpUOANTHUICKNX HEMIIEB JIOJDKHBI IT0JIb30BAThCS IPaBaMH HapaBHE C IPYTUMHU CYOBEKTaMH,
HMMEIOIIUMH NPaBO Ha PECTUTYLHMIO, U YTO XOJaTaliCTBa O BO3BpaTe MMYILECTBA CIEAYET
epecMOTpeTh. B CBA3M ¢ 3TUM y aBTOPOB MMENUCh 3aKOHHBIE OXHJIaHHUS Ha BO3BPAT UX
nmyiectsa. OHAKO, ITOYTH 10 BCEM XOaTaliCTBaM O BO3BpaTe UMYIIECTBa — T. €. B boiee,
yeM 30 cmoydasx — OSCTOHCKHE BIJIACTH COCIAIUCh HAa MMEIOIIMECS J0Ka3aTelIbCTBa
BO3MEIIEHHS 110 HEMELIKOMY 3aKOHY 00 ypaBHHUBaHUH OpEeMEHH.

17
18

Z[OHOIIHI/ITCHLH&SI I/IH(i)OpMaL[I/IFI HE IIpeaCTaBJICHA.
210 TNIEPBOC YIOMHUHAHUE aBTOPOB O TOM, UYTO B OTHOIIEHNUHU 3TOI'0 UMYIICCTBA OBLJIO HAYATO
OTHACJIIBHOC pa36I/IpaTeIII>CTBO.
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5.9  ABTOpHI HAacTaWBalOT HAa TOM, YTO AJAMHUHHCTPATHBHBIC W CYICOHBIC MPOLEAYDHI,
npomomkaBmuecss ¢ 1991 roma mo 2013 rTOm, TPEeBBICHIM pa3yMHBIH  CpPOK,
mpenycMOTpeHHBIH cratheld 2 IlakTa, KOoTOpas o0Os3bIBaeT TOCYIapCTBA-YYaCTHHUKH
obecrieunBaTh mnpu3HaBacMble B [lakTe mpaBa BceM JHMIAM, HaxXOISIIMMCS MOJ HX
IOpUCAUKIUEH.

5.10 Bompoc, Ha KOTOPHIHA TODKEH OTBETUTh KOMHTET, COCTOUT B TOM, PABHOCHJIBHEI JI
pemreHnst ATeUIIIHOHHOTO CyIa HApYIICHHIO TIPaB aBTOPOB Ha PaBEHCTBO IMepel 3aKOHOM
U Ha paBHYIO 3aIIMTy 3aKOHA M IPOTHBOpEYAT N OHU cTaThsiM 14 m 26 Ilakra. OTH
TIEpeceNIeHIIBl He TOJTYYHINM HUKAKOW KOMIICHCAIlMH B CHIIy TOTO, YTO OCHOBaHUS IS
KOMIICHCAIIMH OBLIM 3aKPEIICHBI B COTJIANICHHUSX, 3aKIIOYCHHBIX MeXOy COBETCKUM
Corozom u I'epmanmeii B ssuBape 1941 roma, xotopsie Jlyma aHHynupoBama 24 mexaOps
1989 roga. AnemIAINOHHBINA Cyl IOAAEpKal MHEHHE TaIDTMHHCKOM TOPOICKONH KOMHCCHH,
KOTOpO€ HE COOTBETCTBOBAJO MENAM WM (OPMYIMPOBKAM HEMEIKOro 3akoHa o0
ypaBHHBaHHU OpeMeHH'®. DTOT 3aKOH He ObLT HAlle/IeH HAa KOMIICHCALIUIO MEPECceICHI[aM U3
gpciIa NPUOANTHHCKAX HEMIEB, KaK 3TO OBUIO MPEIyCMOTPEHO B COTJTAIICHUSIX,
3aKIIOUEHHBIX B siHBape 1941 roxa. IlepeceneHiupl NOAyYMId KOMIIEHCALMIO HE 32 CBOE
HMYIIECTBO, a 32 BPe U yIIepO, IPUINHCHHBIC HM B PE3yJIbTaTe yTPaThl UMH UMYIIECTBA.
3akoH 00 ypaBHHBAaHUU OpeMEHH HE SBIACTCS 3aKOHOM O KOMIICHCAIMH, a BHYTPECHHIM
COLMATIBHBIM MPAaBOM, «ypaBHUBAIOMIMM Opemsin?’. IrHOpUpOBaHHE COMEPIKAIIUXCSA B HEM
(OpMYIHPOBOK — B YaCTHOCTH, B €ro mpeamOyne — IpeAarmoyiaracT IMpeJHaMEepeHHOE
HEeHaJUIeXkalnee MPUMEHEHHE 3TOTO 3aKOHA, YTO HEU30€KHO MPUBOIUT K HAPYIICHHUIO IIPaBa
aBTOPOB Ha PECTUTYIIHIO.

5.11 AnennsnuOHHBIHN CyZ COCPEAOTOUMII OCHOBHOE BHIMaHKE Ha HE OTHOCSIIUXCS K CYTH
JieTIa 9acTsX HEMEIKOTo 3aKoHa 00 ypaBHUBAHUH OPEMEHH M IIpeTHAMEPEHHO UTHOPHPOBAI
OCHOBOIIOJIATAIONIYIO IIETh 3TOTO 3aKOHA, M3JI0XKEHHYIO B TpeamOyie. OH Takke He OLCHMI
TOTO, SIBJISLIIACH JIM 3TA KOMIIEHCAIMSI IPONOPLIHOHAIBHON cTronMocTn nmyinectsa. Cymma,
monydeHHas 0aOymrkoit aBTopoB B 1960-¢ romer, cocraBmina meHee 10% OT pBIHOYHOI
CTOMMOCTH 3TOro mmyinectBa?. Takum 00pa3oMm, 3TH BBIIIATHl B BBICLICH CTEleHH He
COOTBETCTBOBAJIN PEaIbHOW CTOMMOCTH NMYILECTBA.

5.12 AnemnsnuOHHBIHN CyZ TakXe He IPUHSII BO BHUMaHUE IIPAKTHKY, PaclipOCTPaHEHHYIO
B Ipyrux crpaHax EBponeiickoro corosa, Takux kak I'epmanusi, Benrpus u Pymbinus, rue
PECTUTYLMSI OCYIIECTBIIAETCSI HE3aBHCHMO OT BBIIUIAT 110 HEMEHIKOMY 3aKOHYy 00
yYpaBHHBaHHU OpeMeHH.

5.13 ABTOpHI HE OCIOPWIN 3aMEHY CYJbH B ATICIUIILIMOHHOM CYZE, IIOCKOJIBKY UM CTaJo
N3BECTHO 00 ATOM JIMIIIb MHOTO MECSIIEB CITYCTsI, KOTJa IpyTroi 3asBUTEINb, OKA3aBIIUICS B
AHAJIOTUYHOM CUTYaluy, COOOIIMI UM, YTO TO K€ CaMoe TPOU30IIJIO U B €r0 CIyyae.

5.14 HaxkoHer, aBTOpHI HE COTJIACHBI C TEM, YTO JBa Jejia, HAa KOTOpPHIE COCIAIOCh
rOCyJapCTBO-yYaCTHUK, JIOKA3bIBAIOT OTCYTCTBHE JUCKPUMHHALMKA B  OTHOIICHUH
MPUOANTHICKAX HEMIICB.

5.15 B cBoux kommenTapusax ot 10 deBpans 2018 roma aBTOpBI HOSICHSIOT, YTO
IIPEAMETOM HX cooOmieHns: B KoMuTeT sBisieTcss He pacCCMOTPEHUE BOIPOCA O TOJIKOBAHUU
BHYTPEHHEI'0 3aKOHOJATENbCTBA, @ WIHOPHPOBAHHME MEXKIYHAPOJHOIO COTJIAIICHUS W
O0OBSIBJICHHME €ro HEAECHCTBUTENbHBIM, a TaKKe IPUMEHEHHE BHYTPEHHEIO 3aKOHAa —
HEMEIKOTo 3akoHa 00 ypaBHMBaHWM OpEeMEHHM — BOIIPEKH COJIEp)KaIlMMCs B HEM CaMOM
MOJIOKEHUSM W B OTIMYHME OT BceX JApyrux crpaH Bocrtounoii Espombl. OHm Tarke
CCBUIAIOTCS Ha JIeJI0, B KOTOPOM B PECTUTYLHMH OBUIO OTKAa3aHO JaKe NPH OTCYTCTBHH
NIPUMEHEHNS] HEMELIKOTo 3aKOHa 00 ypaBHUBaHUHM OpeMEHH.

19 Ilenb 5TOro 3aKOHA COCTOUT B YPABHUBAHUHM OPEMEHH B PE3YJIbTATE BPEA WM YiepOa,

MIPUYMHEHHBIX BBICBUIKOM 1ocie BTopoil MUPOBOI BOMHBI U B IOCIIEBOCHHBIN IEPUOA.
Hacenenue 3anannoit uactu ®eneparusHoii Pecrydnauku I'epManus, KOTOpoe MOYTH HUYETO HE
YTPaTHIIO, JOJDKHO OBUIO BBIIUIATHTH CPEACTBA HA LENH «yPaBHUBAHHS» BHICIAHHBIM JIUIIAM U
0exXeHIaM U3 BOCTOYHBIX PaifOHOB, KOTOPBIE MOTEPSUIH BCE CBOE HMYILECTBO.

2l Ona nomyunna 524 eBpo 3a UMYIIECTBO, PACIIOJIOKEHHOE MO anpecy Metsa 45 B Tammne.

20
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Bonpocs! 1 npouenypa ux paccmorpennsi B Komurere

Pacczwompenue eonpoca o npuemiemocmu

6.1 Ilpexxme ueM paccMaTpuBaTh KaKyl-JIHOO jkajo0y, COAEpIKaIIyocs B COOOIICHUH,
Komurer nomkeH B COOTBETCTBHH C IIPABUIOM 97 CBOMX HPaBWII NIPOLEIYPHI ONPEACIHUTS,
SBJISCTCS JIM OHA IIPUEMIIEMOH cornacHO DaKkyIbTaTHBHOMY HPOTOKOIY.

6.2 CormacHo TpeOoBaHMSAM TyHKTa 2 a) ctatbu 5 @DakyIbTaTHBHOTO IIPOTOKOIA
KomuTer mosmkeH yOOCTOBEPHTHCSI B TOM, 4TO 3TOT K€ BONPOC HE paccMaTpHBacTCs B
COOTBETCTBHUHM C JPYrod TpPOLEAYpOH MEXIyHapOJHOTO pa30HMpaTenbcTBa — WIIH
yperynupoBanusa. KoMUTeT 0TME4aeT, IT0 aBTOPHI COOOIIEHHS HA OCHOBAHHUH TEX K€ (PAaKTOB
momani B EBpomeiickuii cyn mo mpaBaM dYeJoBeKa jKanoOy, KoTopas Obuia oOBsBICHA
HenpuemisieMoit 24 oktsa6ps 2013 roma. Komurter oTMedaeT, 4yTo 3TOT BOmpoc Ooiee HE
paccMaTpuBaeTCsl B paMKax IpPYroil mpoueaypsl MEXIyHapOIHOTO pacciIeOBaHUS WM
YPETYIMPOBaHMS U YTO TOCYIAPCTBO-YUaCTHHUK HE JIETAJI0 OTOBOPOK K MYHKTY 2 @) CTaThH 5
@DaKkyIpTaTHBHOTO MPOTOKONA. TakuM 00pazoMm, MyHKT 2 a) ctaThll 5 PakyIbTaTHUBHOTO
MIPOTOKOJIA HE TPEMATCTBYET PacCMOTPeHNI0 KoMuTeTOM HacTosImIero coooImeHus.

6.3  Yto Kacaercst yTBEp)KICHHUS aBTOPOB O TOM, YTO OHH MMEIOT NPABO HA PECTUTYLIUIO
CIOPHOTO MMyIecTBa, KOMUTET HAITOMUHAET, YTO MPaBO COOCTBEHHOCTH, KaK TAKOBOE, HE
sBysieTcs ipeaMeTom [lakta?? m uTo OH, ClIEIOBATENBHO, HEKOMIIETEHTEH ratione materiae
paccMarpuBaTh JIOOBIE TpEAToiaraeMble HapylleHHs 3Toro mpasa. COOTBETCTBEHHO,
Komurer oOBsiBIsieT 5Ty xano0y HENMpHUEMIEMOH B COOTBETCTBHM CO CTaThel 3
@DakynbTaTUBHOTO IIPOTOKOJIA.

6.4  Komurer oTMeUaeT MpeTeH3WH aBTOPOB MO cTaThsaM 2, 14 u 26 [lakta B OTHOMICHUA
TOTO, YTO OHH HOABEPTaIHCh TUCKPHUMUHALMK M OTKa3y B IIPABOCYJHH CO CTOPOHBI CYOB
rOCyAapcTBa-y4acTHHKA M YTO aJMHHHCTPAaTHBHBIC U CyJAcOHBIE MPOLERYPHl B IEPHOI C
1991 roma mo 2013 rox mpeBBICKIIN pa3yMHBIC TPeOOBaHUS K CPOKAM UX TPOBEICHHS.

6.5 Uro kacaercs NpETCH3WH aBTOPOB HA OCHOBaHHWW NyHKTa | crathu 14 [lakta B
OTHOIIEHHH COCTaBa ANEUIIMOHHOTO CyAa IIPHU PACCMOTPEHHH Jiesia aBTopoB, Komurer
OTMEUAeT, 4TO aBTOPHI IIPU3HAIOT, YTO B X0/I¢ BHYTPEHHUX Pa3OMpaTeNbCTB HE ITOAHMMAIN
BOIIPOCa 0 OECHPUCTPACTHOCTH HAIMOHAIBHBIX cyoB. Takum obpazom, Komurer npusHaer
JaHHYIO 4acTh COOOMIEHHs HENpueMieMol mo myHKTy 2 b) crtarteu 5 ®akynbTaTHBHOTO
MIPOTOKOIA.

6.6 Komwurer mpMHHMAaeT K CBEICHHIO JOBOJBI TOCYIapCTBAa-y4acTHHKA O TOM, 4YTO
aBTOPBI HEIOCTATOYHO OOOCHOBANM CBOM mpeTeH3nd. OH Takke NMPUHUMAET K CBEICHHUIO
JIOBOJI TOCYNApCTBa-y4acTHHKA O TOM, YTO HMEHHO HAIMOHAIBHBIE CYIBI JIOJIKHEI
paccMaTpuBaTh (PaKTHI M TIOKA3aTEIBCTBA M TOJIKOBAaTh BHYTPEHHEE 3aKOHOATEIHCTBO U UTO
JNEHCTBYIOIIUE 3aKOHBl HE TPOBOIAT pasIHYUil MeXTy OBIBIIMMH BIaJeiblaMu
SKCIPONPUIPOBAHHOTO UMYIIECTBA, & CIUHCTBEHHBIM KPHUTEPHUEM IPH ITOM SBISIETCS TO,
COBEpIIICHBI JIH YK€ BO3BPAT UMYIIECTBA JHOO BBIIUIATHI B CYET KOMIIeHcannu. M HakoHeTl,
Komurer Taxke mpuUHMMaeT K CBEICHHIO JIOBOJ TOCYJapCTBa-yyaCTHMKa O TOM, 4YTO
aJIMUHUCTPATUBHBIC IPOLICAYPHI HE TOAMANArOT Mo neiicTBue ctathu 14 [NakTa.

6.7  Komurer oTMedaeT 10BOJ rocy1apcTBa-y4acTHHUKA O TOM, YTO aBTOPbI HE HCUepIIanu
BCEX HMMEIOIIUXCS B MX PaclopsDKeHHH 3((EKTHBHBIX BHYTPEHHUX CPEICTB IPaBOBOH
3alIUTHl B CHIIy TOTO, YTO: a) OHM HHMKOTJa HE BBICKA3bIBAJM NPETEH3WH B OTHOIICHHH
JUCKpUMHMHAIUM HHM B HAlMOHAIBHBIX CYIaX, HM B 3asABICHUU KaHIUIEPY FOCTUIUH;
b) pa3OuparenbcTBO B OTHOIICHWM HX HMYIIECTBa IO aapecy Metsa 45 eme He ObLIO
3aBEpILEHO HAa MOMEHT MEepPBOHAYAIBHOIO TNPEACTaBIEHUS HMMHU COOTBETCTBYIOIIHX
MaTepHalIoB, a 3aBEPIIMIOCE JTHIIb 25 ceHTsi0pst 2014 ros1a; ¥ ¢) OHM HE IO THUMAJIH BOIIpoca
0 JUTMTENILHOCTH Pa30MpaTeNbCTB B aIMUHUCTPATUBHOM cyze. KoMHTeT Takke MpUHUMAET K
CBEJICHHMIO YTBEPXKJICHHMS aBTOPOB O TOM, YTO: a) HMX aJBOKaT CTaBWJI BOINPOC O
JUCKPUMHUHAIMM B XOJIE Cy/IeOHOro Ipolecca, U 4TO MM He paspeniaercs oOpamarbes ¢
3asBJICHHEM K KaHIUIEpy IOCTHUIMH MPHU HAINYHUN OKOHYATEIHLHOIO CyAeOHOro pemeHus mno

22

Cwm. Komurer no nmpasam uenoseka, K.J.L. v. Finland, coo6menne Ne 544/1993, u Mazurkiewiczova
v. Czech Republic (CCPR/C/66/D/724/1996), nmyHKT 6.2.
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uX Jeny;, b) BHyTpeHHee CyIONPOHM3BOJACTBO B OTHOLIEHHM WX HMMYILECTBA IO aIpecy
Metsa 45 B HacTosIIee BpeMs 3aBEpIICHO; M C) kajobda B OTHOIIECHHH IHTEIEHOCTH
pa3dupaTenbCcTB B COOTBETCTBHH CO cTaTheil 25 Koncrurynun spnsercs HedpPeKTHBHOM.

6.8 Kommrer oTmMeuaeT, 4TO TroCyJapCTBO-yYaCTHHK HE OCIApUBAlIO YTBEPXKICHHSA
aBTOPOB O TOM, YTO B ACHCTBUTEIBHOCTH UMH CTABHJICS BOIPOC O AUCKPUMUHALUH B XOJIE
cyneOHOTO pa3dupaTenbCcTBa, KaCaIOMIETOCsS BO3BpaTa UX cOOCTBEHHOCTH. UTO e KacaeTcs
oOpareHus K KaHIIepy IOCTHINH, TO KoMUTET 0TMEYaeT, 4To BO3MOKHOCTh UCITOIb30BaHHS
3TOTO CPEICTBA MPABOBOM 3AIMUTHI JUIA aBTOPOB 3aKPBLIACh, KAK TOJIHKO B OTHOIIEHHH HUX
ObUI0O TPHHATO OKOHYATENbHOE pemieHue. [lo3ToMy TpeTeH3Ws B  OTHOLICHHUHU
JVCKPUMHUHAINN SBISIETCSI HEMPUEMIIEMONH BBHAY HEHCUEPIIaHWS BHYTPEHHHUX CPEICTB
[IPaBOBOM 3aLUTHI.

6.9 Komumrer oTMedaeT, dUYTO, XOTSI OCHOBHBIC IIPETCH3MH aBTOPOB KacaroTCs
HUMYIIECTBEHHBIX IIpaB, KOTOpPBIE CaMu IO cebe He 3amumieHsl [akTom, aBTOpHI Takxke
YTBEPKAAIOT, YTO peIIeHNnE AMNESIUIAIHOHHOTO Cya HOCUT ANCKPUMHUHAIMOHHBIN XapakTep
1 PaBHOCHJIBHO OTKa3y B paBocyanu. B cBsa3u ¢ 3tum KomureT oTMedaet, 4to yTBepx IecHHSA
aBTOPOB KacaloTcs TOJKOBAHUS M IIPHMEHEHHUS BHYTPEHHETO 3aKOHOATENILCTBA U CyIeOHOM
NIPAaKTHKH B TOCYyAapcTBe-ydacTHHKE. KOMHTET HAalmOMHHAET, YTO IO OOLIEMY NpaBHITY
HMEHHO CyAaM TOCYIapCTB-yJacTHHKOB HAJUIC)KUT TPOM3BOAMNTH OICHKY (aKTOB H
JIOKa3aTeNbCTB WM TPUMEHEHHS BHYTPEHHETO 3aKOHOJATENbCTBA B  KAKOM-THOO
KOHKPETHOM JIeJIe, 32 MCKIIIOYEHHEM CIIy9aeB, KOTJa MOXET OBITh JOKa3aHO, YTO TaKas
OllEHKa WJIM MPUMEHEHWE SIBHO HOCWIM IPOW3BOJBHBIA XapakTep WJIH COCTaBHIH
OUYCBHIHYIO OIIMOKY WJIM OTKa3 B IPABOCYAMH JHOO YTO CyA KakMM-TO MHBIM 00pa3zoM

HapyHmui CBOC 00513aTeILCTBO B OTHOIICHUH HE3aBUCUMOCTH U 6GCHpI/ICTpaCTHOCTI/I23.

6.10 B nactosmem nene Komurter oTMedaeT, 4To aBTOPHI HE IPOJEMOHCTPHPOBANIHN, YTO
IIPUMEHUMOE BHYTPEHHEE 3aKOHOAATEIbCTBO — T. €. IyHKT 5 cTaThy 17 3aK0HA O MPHUHIAIIAX
pedopMBl  COOCTBEHHOCTH — TpEeIyCMaTpuUBaeT Kakhe OBl TO HH ObUIO pas3iuyus,
UCKJIIOYEHHS, OTPaHMYECHUS] WM TPEINOYTEHHS 10 NMPHU3HAKAM pachl, IIBeTa KOXH, MOJa,
SI3bIKA, PEIUTHH, TIOJIMTHIECKUX WM MHBIX yOeXKAeHUH, HAMOHAIBHOTO MM COLMAIBHOTO
MIPOMCXOK/ACHHS, HMMYIIECTBEHHOTO, COCJIOBHOTO WIM WHOTO TmoJjoxeHus. Komwurer
OTMEYaeT, YTO EIUHCTBEHHBIM KpPUTEPHEM, INPUMEHSEMbIM IO CMBICIY 3TOWH CTaThH,
SIBIISIETCSI TO, COBEPIIEHBI JIM YK€ BO3BPAT CIIOPHOTO MMYIIECTBA JIMOO BBIIUIATHI B CUET
KOMITCHCAIIMM. AMNEJUIAIMOHHBIA CyZA, TPUHAB BO BHUMAaHHE IIOJOXKEHHE aBTOPOB,
00OCHOB&JI CBOE pEIICHHE JTUM IIOJIOKEHWEM 3aKoHa O NPHHIOUMNAX peopMBbl
COOCTBEHHOCTH. ABTOpaM HE yJ1aJIoCh IPOJEMOHCTPHPOBATh, YTO TPUMEHEHHE ITOTO 3aKOHA
HOCHUT JUCKPHMHHAIMOHHBIA XapakTep, MO0 cOCIaThCsi Ha COOTBETCTBYIONIYIO TPABOBYIO
MPaKTHKY, KOTZAa 3TOT 3aKOH MNPUMEHsUICS Obl MHAYe, MO HAIMOHAIBHOMY IpHU3HAKYy.
IMosTomy KomureT Ha OCHOBaHMN MaTepHaIOB, HIMEIOIINXCSI B €0 PACHIOPSIKEHUH, HE MOXKET
cenaTh BBIBOJL O TOM, YTO HAI[MOHAIBHBIE CyJIbI ICHCTBOBAIN MPOM3BOJIBHO JIMOO UTO WX
peleHne paBHOCWIFHO AUCKPUMHUHALIMHN, TIPOU3BOIY MM OTKa3y B MpaBoCcyauu. B cBs3u ¢
>TiM KomwuTeT cumTaer 3Ty 4acTb COOOIIEHHMS] HEIOCTAaTOYHO OOOCHOBAHHOW /IS Ienel
NIPUEMJIEMOCTH M OOBSBIISICT €€ HENpHEeMJIEMOH B COOTBETCTBHM CO CTaThed 2
®akynbTaTUBHOTO IIPOTOKOJIA.

6.11 KomureT oTMEYaET TaKKe, YTO Pa3OUPATEIHCTBO B OTHOIICHUH HMYIIIECTBA aBTOPOB
o azapecy Metsa 45, XOTS U MPOJOHKAIOCH B MOMEHT MEPBOHAYAILHOTO MPECTaBICHHUS
HMH COOTBETCTBYIOIIMX MaTepuaioB 19 aBrycta 2013 roga, HO B TOT MOMEHT, KOTraa
Komurer HampaBmi TOCYIapCTBY-YYaCTHHUKY COOOIICHHE aBTOPOB JUIA IIPEICTABICHUS
3aMevaHuii, ObUIO yxe 3aBepmieHo (1o coctosHuo Ha 10 mekadbps 2014 roma). Komurer
HATIOMUHAET O CBOEU MPaBOBOM MPaKTHKE, COTJIACHO KOTOPOH, 32 UCKIFOYECHUEM OCOOBIX
00CTOSATENBCTB, MATOM, UCIOIB3YyEMOM ISl OMPECNICHHUs] TOT0, MOKHO JIH PacCMaTPUBAThH
MPAaBOBBIC CPEACTBA WCUCPIIAHHBIMH, CYHTACTCA Jara PacCMOTPEHHS COOOIICHHS
Komurerom?. Yro KacaeTcsl MPeaIIoiaraeMOro HEHCUYEpIaHus BHYTPEHHHUX CPEJCTB

GE.19-20360
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3ameuanue obmero mopsiaka Ne 321, myHkT 26. Cm. Takke Pudn-Pudenwmaiin u op. npomus
T'epmanuu (CCPR/C/82/D/1188/2003), nmyukr 7.3; [I]eoxko npomue berapycu
(CCPR/C/77/D/886/1999), nyHkrt 9.3; u Apery u op. npomus I'epmanuu (CCPR/C/80/D/1138/2002),
IIYHKT 8.6.

Jlemepcve npomus @panyuu (CCPR/C/86/D/1228/2003), myHKT 6.4.
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MIPaBOBOM 3aLIUTHI B OTHOUIEHUH JUINTEIBHOCTH pa3dupaTenbcTBa, To KomureT cunraer, 4ro
TOCYAapCTBO-YYaCTHHUK HE MPOAEMOHCTPHUPOBAIIO KAKOT0-JIN00 CPEeCTBA TPABOBOM 3aIIUTHI,
KOTOpOE NMeTIo OBl pa3yMHBIE IIAHCH Ha ycrieX. B cBeTe Beero BeImensnoxenHoro Komurer
CYMTAET, YTO >kajo0a B OTHOIICHWM MJIUTENBHOCTH pa30UpaTenbCcTBa HE SBISETCA
HETIPHEMJIEMOH! B CHITy HEHCUEPIIaHHsI BHYTPEHHUX CPEJICTB MPAaBOBON 3aIUTHI.

6.12 U makonern, KoMuTeT mpuHUMAET K CBEICHUIO YTBEPKICHNE aBTOPOB O TOM, UTO CPOK
aJIMUHUCTPATUBHBIX M CyAeOHBIX pazomparensctB ¢ 1991 mwm 1992 roma mo 2013 rox Gput
HEONpaBJaHHO 3aTAHyThIM. OH Takke OTMEYAeT TO0BOJ rOCYAapCTBA-yJacTHHKA O TOM, 4TO
aJIMUHUCTPATUBHBIE TIPOIETypHl HE MOANANA0T o AelicTBre crathu 14 ITakra. Komurer,
OJIHAKO, HAIIOMHUHAET O CBOEM 3aMe4aHWH oOmiero mopsaka Ne 32, B KOTOpOM OH YETKO
3agBui (TyHKT 16), 9TO KOHIEMIHS OTpENeIeHUs MpaB M 00sS3aHHOCTEH «B KaKOM-JIMOO
TPaKAaHCKOM IIPOIIECCE» OCHOBAaHA Ha IPUpPOJE MpaBa, O KOTOPOM HJAET pedb, a HE Ha
CTaTyce OJHOM M3 CTOPOH WJIM KOHKPETHOTO (hopyma, MpenocTaBiIsieMOro BHYTPCHHUMH
MIPAaBOBBIMU CHUCTEMAMH ISl ONPENENICHUS KOHKPETHBIX IIPaB, M YTO 3Ta KOHIICIIIHSA
OXBaThIBAaCT CyAeOHBIC MPOLEXYpHl, NPHU3BAHHBIC ONPENENATh NpaBa U OOSI3aHHOCTH,
HUMCIOIIME OTHOIICHWE K HMYINECTBY, a TaKXXEC OSKBHBAJICHTHBIC INOHATHA B oOmacTtu
aZIMHHUCTPATUBHOTO TIpaBa, TAaKWE KaK TIPOIEAYphl, Kacaloluecs W3BATHS YacTHOU
cooctBeHHOCTH. [losToMy KommTer cumraer, 4To UIMTEIBHOCTh aJMHHHUCTPATHUBHBIX
pa3dupaTenbCTB ODKHA IPUHAMATHCS BO BHUMAHHE ITPH OLIEHKE TPEOOBAHHH B OTHOLIICHUH
Pa3yMHO TPOJIOIDKUTEIEHOCTH pa30MpaTeIbCTB B COOTBETCTBHUH co cTatbeli 14 [lakra.

6.13 B cBsasu ¢ 3tum Kommurer oTMmedaer, 4ro pa3zOMpaTENbCTBO IO YTBEPKACHHAM
aBTOpOB Mpojokanock ¢ 1991 umm ¢ 1992 roma mo 2013 rox. Bo-nepssix, Komuter
OTMEUAeT, YTO M3 YTBEP)KACHHH aBTOPOB HE SICHO, OBUIO JM TpeOOBAaHWE B OTHOIICHHUH
CIIOPHOTO MMYyIecTBa HampasieHo B 1991 wmm B 1992 roxmy, u, COOTBETCTBEHHO, OBLIO JIH
oHO mnosydeHo B 1992 umu B 1996 rony. Komurer Takxe ormeuaer, yTo TaysIMHHCKas
ropoJCKass KOMMCCHA OTMEHWIA CBOE€ Hpenplaymiee pemeHue B 1999 romy. ABTOpEI
yTBepkJatoT, yto Komuccus B nepuoa nociue 1999 rona He BepHyia IMYILIECTBO, OJJTHAKO HE
MIPUBOJISIT HUKAKUX MOJAPOOHOCTEH B OTHOIIEHWH TOTO, MOAAHO JIM MU COOTBETCTBYIOIIEE
HOBoOe xojaTaiictBo. OHuM ynoMmuHaroT jaumb, yTo B 2010 romy Komuccusi orkaszamach
BO3BPaTHTh MMYLIECTBO WJIM BBIIUIATUTH 3@ HEro KOMIIGHCALMIO, TI0CIE HYero
pa3duparenpcTBO poaoinkanock 10 2013 roma. Ilpu oTcyTcTBHU KakuX-THOO 000CHOBaHHN
Wi cBuzeTenbeTB KoMuTeT, TakuM 00pa3oM, CUHTAET, YTO B COOTBETCTBYIOIIUE TTIEPHO/IBI
MIPOBOIMIIACH aIMUHICTPATUBHBIE pa30upaTebeTBa B epuog Mexxay 1991 u 1992 romamu —
wm Mexay 1992 u 1996 romamu — u cyneOHbIe pa3duparenbeTBa B mepuon ¢ 2010 mo
2013 romsl.

6.14 Komurer HanmoMHHAeT, UYTO pa3yMHbIE CPOKM IIPOBEJCHUS  CylneOHOro
pa3OupaTenbeTBa JODKHBI ONPENENATHCS OOCTOSTENBCTBAMU KaXJOTO Jefla C yd4eTOM
CIIO’KHOCTH JIeNa, TOBEICHNSI OOBHHSAEMOTO M TOTO, KaKMM 00pa3oM Jeno pa3dupayioch B
aJIMMHUCTPATUBHBIX M CyJIeOHBIX opranax?®. B nactosmem nene KomureT oT™medaer, 4To
aBTOpPBI COOOLICHUS HE NPEICTABWIN Pa3bsCHEHHH B OTHOLIEHHM IIEpHOJia BPEMEHH,
B T€YEHHE KOTOPOTO NPOBOIMIINCE aIMUHUCTPATHBHBIC ITPOLEAYPHI, U HE COOOIIMIN KaKHX-
1100 1moapoOHOCTEl O MPOBEJCHNUH BHYTPEHHHUX pa30oUpaTesbCcTB, C TEM YTOOBI MO3BOJIUTH
KomuTery oleHUTH NOBEJEHHE KaK aBTOPOB, TaK M BIACTEH TrocyJaapcTBa-y4acTHHKA.
IToaromy Komurer, ucxozs U3 UMEIOIIUXCA B €r0 paclopsyKEHUU MAaTE€pPHanoB, HE MOXKET
cienaTh BBIBOA O TOM, YTO BJIACTH TI'OCYAAapCTBA-ydyaCTHHKAa HEOOOCHOBAHHO 3aTsSHYIIN
pa3OupaTenbCTBO B HAMOHAIBHBIX cynax. KOMHTET, COOTBETCTBEHHO, CUHMTAET K00y B
OTHOIICHUH JUINTEIBHOCTH Pa30MpaTeNbcTBa HEJOCTATOYHO OOOCHOBAHHOM aiisl Iieiel
NPUEMJIEMOCTH M OOBSBIISICT €€ HEeNpHEeMJIEMOl B COOTBETCTBHM CO CTaThel 2
®akynbTaTUBHOTO IIPOTOKOJIA.

%5 3ameuanue o6mero nopsaka Ne 32, mynkr 35. Cm. Takke Cedenvo npomue Borueapuarckoii

Pecnybnuxu Benecysna (CCPR/C/106/D/1940/2010), mynkr 7.7.
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7. Takum 06pa3zom, KoMUTET MOCTaHOBISAET:

a) TIPU3HATH TAHHOE COOOIICHNE HEMTPUEMIIEMBIM TI0 CTAThAM 2, 3 U IMyHKTY 2 b)
craTh 5 @aKyJIbTaTUBHOIO MPOTOKOJIA;

b) JOBECTH HACTOSIIEE pEIICHHE [0 CBEICHHWS TIOCYyAapCTBa-ydacTHHKA U
aBTOPOB.
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