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DakThl B U3J10KEHUH aBTOpa

21 B 2002 romy B TOCyZapcTBe-y4aCTHHKE OBII HpPHHAT 3aKOH O pa3paboTke
MHUHEPAIbHBIX U HEPTAHBIX PECYPCOB, KOTOPBII M3MEHMI PEXUM MpaB COOCTBEHHOCTH HA
MHUHEPAIbHBIE PECYPCHI B TOCYAAPCTBE-yUaCTHUKE. B COOTBETCTBHH € NMPEXHUM PEXHMOM
3eMJIEBJIAICTIBIIBI, 00JIaIaBIINE TPaBaMH Ha MUHEPATIBbHBIE PECYPCHI HA CBOEH 3eMIIe, UMEIH
IIPaBO BECTH IOWCK M Pa3pabOTKy WX MECTOPOXKICHUH Ha CBOEH 3eMie. 3eMIEBIaeiei
TaKke MMeEJ IPaBO PacTOpsDKAThCS MMPaBOM Ha MUHEPAIBbHBIE PECYpPCHl Ha CBOCH 3eMile U
yCTynaTh 3TO HPaBO TPEThEH CTOPOHE, KOTOpasl MOCIE 3TOTO CTAaHOBHIACH OOIajgaTesemM
IIpaB Ha MUHEpaJbHBIC PECYPCHI HA ATOM 3eMIIe, WM K€ 3eMJIEBIAJENCI] MOT 3aKII0YaTh
JIOTOBOP apeH Il MUHEPAIBHBIX PECYPCOB, TEM CaMbIM J1aBasi TPETHEH CTOPOHE COTIacHe Ha
JI00bIMy MHHEpPAIbHBIX pPECYpCOB Ha CBOEH 3emie, B OOMEH Ha BBIIUIATY pOSUITH
apeHmatopoM. Brazmemer; 3emum Takke HMeN NpaBO HE pa3pabaThIBaTh MHUHEPAIbHBIC
pecypchl Ha CBOEU 3eMJi€ M, HAllpUMEp, HACIAXKAAaThCsl CEIbCKOXO03SICTBEHHON LIEHHOCTBIO
1 TIPUPOIHOH KpacoToii cBoeit 3emim. OgHaKo mocie BeTymwieHus B cmry 1 mas 2004 roga
3akoHa 0 pa3padOTKe MUHEPANBHBIX U HE(YTAHBIX PECypCOB MUHEPAIHHBIE PECYPCHI CTAJH
paccMaTpuBaThCsl Kak oOImee [JOCTOSHME BCErO HapoAa ToCyAapCTBa-y4yacTHHKA,
XpaHUTEIIEM KOTOPOTO SIBISETCS TOCY1apCTBO-y4aCTHHK.

2.2 ABTOp OTMEYaeT, YTO B COOTBETCTBHM C 3aKOHOM O pa3paboTKe MHUHEPaJIbHBIX U
HE(TAHBIX PEeCypcoB ObUI MPHHAT NMPUHIMI «OCBaUBAal MX WM JMIIAHCA UX», TKOOBI JUIsi
obecrieueHnst paBHOIPABHOTO JOCTYIIAa K MHHEPAIBHBIM PECYpPCaM roCyJapcTBa-y4acTHHUKA.
3T0 OBUIO TOCTUTHYTO IyTEM CO3JAHHUS TOTO, YTO B 3aKOHE ONPENeIsIoch Kak: a) «IpaBo
Ha pa3Be/IKy IO MPEXKHEMY PEXHMY», T. €. IPaBO Ha pa3BEIKy MHHEpaIbHBIX PECYPCOB,
NIPUHAJIC)KABIIEEe MO JACHCTBOBABIIEMY OO INPUHITHS 3aKOHAa 3aKOHOJATENBECTBY JIHILY,
KOTOpPOE OCYIIECTBIIIO 3TO MPABO HEMOCPEACTBEHHO IEpes BCTYIUICHHEM 3aKOHA B CHILY;
b) «mpaBo Ha HOOBIYY MHHEpANBHEIX PECYPCOB IO NMPEKHEMY PEKHMY», T. €. MPaBO HA
J00bIMy MUHEPAJBHBIX PECYpCOB, NMPUHAIC)KABIIEE 110 ACHCTBOBABLIEMY 1O NPHHATHA
3aKoHa 3aKOHOAATENLCTBY JIHIY, KOTOPOE OCYMIECTBILIO 3TO MPaBO HEMOCPEACTBEHHO
mepes BCTYIJIGHHEM 3aKOHAa B CWIIy; WIN C) «HEPEaJM30BAaHHOE MPABO MO IPEKHEMY
PeKHMy», Kak B ClIydac aBTOpa, KOTOPOE INPEACTaBIsUIO cOOOM MpaBo HA MUHEPAIbHBIC
pecypchl, IpHUHAATICKABIIEE 110 JEHCTBOBABIIEMY 0 NPUHATHA 3aKOHA 3aKOHONATEIbCTBY
JIMITy, KOTOPOE HEMOCPEACTBEHHO MEPE BCTYIIICHHEM 3aKOHa B CHITy HE OCYIIECTBIIIIO 3TO
NPpaBO HHU IYTEM pa3BEAKH, HW IyTeM aoObdH. B oTHOmeHmn oOmamartenedl mpaB Ha
pasBelKy MHHEPaJbHBIX PECYpcOoB IO MPEXKHEMY pEXKHMY M JOObIMY MHHEPAIbHBIX
pecypcoB MO NPEKHEMY pEKHMY ObII  TNPEIyCMOTPEH MEpPEeXOJHBIH  IMepHOA
MIPOJIOJDKUTENFHOCTBIO OIMH TOJ WJIM TATh JIET COOTBETCTBEHHO ISl OOpallleHHs B
JlemapTaMeHT MUHEPAIBHBIX PECYPCOB C X01aTaliCTBOM O ITPe0Opa30BaHNM MIPaB HA JOObITY
MHUHEPAIBHBIX PECYPCOB, NPEIOCTABICHHBIX B COOTBETCTBHH C OCHOBHBIMH ITOJIOXKEHUSIMU
3akoHa O pa3pabOTKe MHUHEPAIBHBIX M HE(PTIHBIX pecypcoB. B TeueHune mepexomHOro
nepruosia OHM MOIJIM  IIPOJAOJDKATh  OCYHIECTBISITH  JCATENBHOCTh, Pa3pelIeHHYIO
3aKOHOJIATEIbCTBOM, KOTOpPOE IeHCTBOBasO 10 MpuHATHA 3akoHa. Co cBoel CTOpPOHBI, B
COOTBETCTBUM C OCHOBHBIMH TIIOJIOKEGHUSIMH 3akoHa o0OJafaTeny TakK Ha3bIBAEMbBIX
«HEepeaM30BaHHBIX IIPAaB Ha MUHEPAJILHBIE PECYPCHI 110 MIPEXKHEMY PEKHMY» UMEJH IoJl Ha
TO, 4TOOBI MOAATh 3asBKY Ha MOJyYEHHE INPaB Ha pa3BeIKy WIN JOObIYYy MHHEpPAbHBIX
pecypcoB. ABTOp YTBEpXKIAET, UTO, KaK CIEICTBHE 3TOTO, MPOLECcC MpeoOpa3oBaHus IS
oOmaiaTenell HepeaJM30BaHHBIX IPAaB HA MUHEPAJBbHBIE PECYPCHI 10 NPEKHEMY DPEXHUMY
oTIMYajcs OT Mpolecca NMpeoOpa3oBaHUs, KOTOPHIM ObLT NMPEAyCMOTPEH B OTHOIICHWH
oOmamatenedl mpaB Ha pa3BeAKy WM J00BIYY MHHEPIBHBIX PECYpCOB IO TPEKHEMY
pexxuMy. [1o GpuHAHCOBBIM M JIOTHCTHYECKMM NPHUYMHAM 00JaaTesM MpaB Ha pa3BEIKy
win 100bIYy MHHEPAIBHBIX PECYpPCOB MO MPEXKHEMY PEXHUMY OBUIO IpOINE BBIIOIHHUTH
TpeOOBaHMS B OTHOIICHMM NpeoOpa3oBaHMs HX NpaB B COOTBETCTBHH C HOBBIM
3aKOHOJIATEJIbCTBOM, YeM 00JIa/IaTelsIM HEpeaIn30BaHHBIX ITPaB HA MUHEPAIbHBIE PECYPCHI
0 MPEXHEMY PEKUMY.

2.3 ABTOp yTBEpXIaeT, 4TO OT BBEACHHS B JIeHiCTBHE 3aKOHA O pa3paboTKe MHUHEPAJIbHBIX
1 He(pTSAHBIX pecypcoB OOJIBIIE BCETO MOCTpaaany o0aaaTes Hepealn30BaHHbIX MTPpaB Ha
MHUHEpaIbHBIE PECypchl IO MpexHeMy pexumy. Ha HuX neryio 3HaumTenbHOe Opems,
MIOCKOJIbKY JJIsl TIPOBEJICHNST PaOOT IO pa3BeIKe WM CO3JaHUs JICHCTBYIOIIEH IaxThl UM
TpeOOoBaIOCH MHBECTHPOBATh 3HAUUTENbHbIE (DMHAHCOBBIE CPEICTBA, M, KaK CIEICTBHUE,
BO3MO)XKHOCTD I10/IaTh 3asiBKY Ha IIpeoOpa3oBaHKe NpaB HA MUHEPAJIbHBIE PECYPCHI B TEUEHHE
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HPEyCMOTPEHHOT0 3aKOHOM I'OIMYHOI'0 CPOKA CTAHOBWJIACh B IPAKTUYECKOM IUIAHE ITOYTH
WUTI030pHOH. B pesynprare Takue npaBooOiazaTeNn HE TOJIBKO TEPSUIM  CBOIO
COOCTBEHHOCTD B BUJIE IPaB Ha MUHEPAJILHEIC PECYPCHI, HO U HE MOTJIN YCTYIIMTH 3TH IpaBa
B TEYCHHE TOJUYHOTO IEPEXOIHOTO IIEpHOAa. ABTOpP YTBEPXKIAET, YTO B CBSI3H C STHM B
mporiecce MpUMEeHEeHNsT 3akoHa OBLIO MPOBEACHO YETKOE Pa3NIUure MEXAy oOamaTelsiMu
HepeaM30BaHHbIX NIPAB Ha MUHEPAIbHbBIE PECypCHI [0 MIPEKHEMY PEKUMY H 00Ia1aTeIsIMH
IpaB Ha pa3sBeIKy M JOObIYY MUHEPAIBHBIX PECYPCOB IO IPEKHEMY PEKUMY.

24  ABTOp TmMONYEPKUBACT, UYTO CPOK JEHCTBHSA HEPEANH30BAaHHOTO TIIpaBa Ha
MHUHEpPAIbHBIE PECYPCHI IO TPEKHEMY DPEXHMY, TaKHM 00pa3oM, HCTEK MO HCTCUYCHHU
TOAMYHOTO CpOKa MOAa4YM 3asfBOK HAa MpeoOpa3oBaHHME TpaBa B COOTBETCTBHH C
TIOJIOKECHUAMH 3aKOHa 0 pa3paboTKe MHUHEPAJIbHBIX U HE(TIHBIX pecypcoB. Takum oOpazom,
BCE MpaBa Ha MHHEPAIBHBIE PECYPChHl, KOTOpBIE paHee OBUIM 3aperucTpHpOBaHbI B
JOKyMEHTaX Ha MpaBO COOCTBEHHOCTH, OBUIN BIIOCIEACTBUH OTMECHEHBI B COOTBETCTBUH C
mupkyispoM ['maBHoro peructparopa Ne 11 ot 2004 roga. EAMHCTBEHHBIN cITOCO0, KOTOPBHIM
ObIBIIE OONajaTe Iy MpaB Ha MUHEpaIbHbEIE pecypchl mocie 2004 roga MOTiIn BO3MECTHTh
CBOHM YOBITKH, — 3TO IOKa3aTh, YTO MX COOCTBEHHOCTH OBIIa JKCIPOIPHHAPOBAHA, H
oTpeOOBaTh OT TOCYJAPCTBA KOMIICHCALIMIO B COOTBETCTBHH C 3aKOHOM. DTOT IyTh OBLI
OTKPHIT 151 OBIBIINX OOJIafaTeneii mpaB Mo mpekHeMy pexumy 1o 2011 roxa.

2.5 Yro kacaercs ero JUYHBIX OOCTOATENBCTB, TO aBTOp OTMedaeT, 4rto 21 dempans
2011 rona oH 3aKIIOYKII IOTOBOP 00 yCTyIKe CBOero npasa ¢ komnanueii Kerneels Greyling
Trust, mo KOTOpoMy OH MOJYYHI B cOOCTBEHHOCTH (hepMy «Kackam», a Takxe Bce Ipasa,
TUTYJIBl ¥ JOJM B OTHOLICHWH JIOOBIX NMPETECH3WH WM TPeOOBAaHHH, KOTOPBHIC KOMITAHHS
MOTJIa IPEABSIBIIAT TOCYIapCTBY B PE3yJIbTATE OTIYKICHHS TOCYIapCTBOM JIFOOBIX MPaB Ha
MHHepaJbHbIe pecypchl. [lo 3aKiIo4eHHs A0roBopa o0 ycrynke npaB kommnanus Kerneels
Greyling Trust 3aperucTpupoBaia npaBo Ha POSUITH B OTHOLICHHH pa3paboTKH Ha (epme
MECTOPOXKICHUS KelIe3HOW pynasl. OmHAKO B COOTBETCTBHM C IMPKYJIsIpoM [ 1aBHOTO
peructpatopa Ne 11 ot 2004 roma mpaBo Ha POSITH OBLJIO HCKIIOYCHO W3 JOKYMEHTA,
MIOJTBEPKIAIOIIETO MPaBO COOCTBEHHOCTH, U aBTOP OTMEYAET, YTO UMEHHO 3TO TpeOOBaHHE
0 KOMIIEHCAINH 32 UCKIIIOUCHHE U3 TOKYMEHTa, OATBEPKIAIOIIETO MPaBO COOCTBEHHOCTH,
[paBa Ha POSUITH OBLIO YCTYIUIEHO eMy 3Toi koMmanueii B 2011 romxy?.

2.6  Bmepuoxc 2010 mo 2011 rox B JlemapTaMeHT MUHEPAIBEHBIX PECYPCOB ITOIANTH UCKH
0 KOMIIGHCALlMM 33 MPEAINOJaraeMylo 3KCIPONPHAIMIO COOCTBEHHOCTH  OKOJIO
250 obnanareneil mpaB Ha MHUHEpPAIbHBIE PECYPCHI IO TPEXHEMY DPEXHMY, OIHHM U3
KOTOPBIX OBUT aBTOpP. DTH NPETEH3UH OBUIM OTKJIOHEHHI JlenmapTaMeHTOM, B OCHOBHOM Ha
TOM OCHOBaHWH, YTO IpaBa HA MHHEpAIbHBIE pECypchl He OBUIM 3KCHPONPHUUPOBAHBI B
COOTBETCTBHUH C 3aKOHOM O pa3pabOTKe MUHEPAIBHBIX U HEPTSIHBIX PECYPCOB.

2.7  Astop otmeuaer, uro 18 ampens 2013 roga KOHCTHTYIHOHHEIHA CyT OTKIIOHMI UCKU
0 KOMIIEHCAI[NH, [T0JaHHbIe opranu3anueit Agri SA — rpynmnoi 1060MCTOB KOMMEPUYECKUX
(dbepmepoB — ot umenu kommnanun Sebenza Mining Pty Ltd mo nexy Agri South Africa v.
Minister for Minerals and Energy. Kommnanus Sebenza, kax u aBrop, siBisiiack o6iaiarenem
HepeaM30BaHHbIX IPaB Ha MHUHEPAJbHBIE PECYPCHI 10 IPEKHEMY PEXUMY, U OpPraHH3aLHs
Agri SA motpeboBana OT ee WUMEHH KOMIICHCalH B KOHCTHTYLHOHHOM Cyle Ha TOM
OCHOBAaHHMHM, YTO IIpaBa KOMIAHHU OBUIM IKCIPONPUHPOBAHBI. ABTOp YTBEPXKIAET, YTO
*anoba JIOOOMCTCKOW TpymIbl OblIa MPOOHBIM JIEIOM, BO30Y>KICHHBIM KOJJICKTHBHO OT
UMEHH HECKOJIbKHX ()epMepoB 1O (DMHAHCOBBIM NPHYMHAM H3-32 BBICOKOW CTOUMOCTH
cyaeOHOro pasbupatenbcTBa. ABTOp OTMEYaeT, YTO OH He ObUI YYaCTHHKOM 3TOTO
cyJ1eGHOTO TIpoliecca, HO YTBEPIKAALT, uTo ObUI CBsI3aH ¢ opranu3anueii Agri SA uepes cBoe
YJICHCTBO B OKPY)KHBIX M ITPOBHHIMAIBHBIX aCCOIMAIMAX (hepMepoB, KOTOPHIE CBSI3aHBI C
opranusanueii Agri SA. B cBoem pemeHnr KOHCTUTYLHOHHBIH Cyln MOCTAHOBMI, 4TO,
cormacHo crarbe 25 KOHCTHTYIHMHM, A7 TOTO YTOOBI O3KCHPONpHAIMS CUHTAIach
COCTOSIBILICHCS, SKCHpOIIpUUpyeMas cOOCTBEHHOCTh JIOJDKHA IepeiiTh B cOOCTBEHHOCTH
sKcTiponpuupyomero oprada. OnHako KOHCTHTYIHMOHHBIH CyJ OTMETHI, YTO IIOCIe
BCTYIUICHHUS B CHITY 3aKOHA O pa3paboTKe MUHEPAIBbHBIX U HE(QTSIHBIX PECYPCOB rOCYIapCTBO

ABTOp OTMEYaeT, YTO CTOMMOCTb POSUITH Ha AaTy BCTYIUICHHS B CHITy 3aKoHa O pa3paboTke
MHHEpaJbHBIX 1 HEQYTSIHBIX PECYPCOB cocTaBisuia 575 miuH panaoB (okono 30 392 585 nomn. CILA),
aB 2011 rogy — 751 v pargoB (oxoio 39 695 359 nomr. CIHA).
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HE NPUOOpENo MpaBa COOCTBEHHOCTH Ha KaKHe-IMOO MHUHEpAJbHBIE PECypchl, a 3HAYUT
SKCIPONpHUALIMSl HE HUMelIa MecTta. ABTOpP OTMEYaeT, 4YTO HEKOTOpble WICHBI Cy[a,
COCTABHUBIIINE MEHBIIMHCTBO, TPHILUIH K BBIBOJAY O TOM, 4TO (hakT HPUOOpETEHHS MpaBa
rOCYZapCTBOM HE SIBJISIETCS OO0S3aTENbHBIM YCIOBHEM ISl SKCIPONPHAIMH, OIHAKO 3TO
MEHBIIMHCTBO TAK)KE OTKJIOHWIIO MCK OPraHW3allid, 3asBUB, YTO 3aKOH O pa3paboTke
MHUHEPAIbHBIX U HEPTSHBIX PECYPCOB MPEAyCMATPHBACT «KOMIICHCAILMIO B HATYPaJbHOM
dbopme», T. e. mpaBO MOJAaTh 3asBKY Ha IOJy4eHHWE IpPaB Ha pa3BeAKy U J0OBIY
MHUHEPAIbHBIX PECYPCOB B TEYCHUE MEPEXOHOTO TIEPHOIA.

2.8 B cBere pemenusi KOHCTHTYIHOHHOTO CyJna aBTOp YTBEpKIAeT, 4YTO JFOOBIC
JalbHEHIINE MOMBITKM €ro HMHAMBUAYAIbHOTO oOpameHus OyayT OecHone3HBIMH,
MOCKOIbKY KOHCTHTYIIMOHHBIN Cy[] 3aHAT KOHKPETHYIO TO3UIUIO IO JAHHOMY BOIIPOCY, H,
CJIEIOBATENILHO, BHYTPEHHHUE CPEACTBAa MPABOBOW 3aIIMTHI MM OBUTM HMCUEpIaHbL. ABTOp
TIPU3HACET, YTO TPETCH3MH, BEIABUHYTHIE B aene Agri South Africa v. Minister for Minerals
and Energy, GsutM OCHOBaHBI Ha SKcmpornpuanuu u prima facie me 6vUIM OCHOBaHBI Ha
muddepeHIrpoBaHHOM OOpaIlIeHNH C TOYKHA 3pPEHHS TOro, Kak 3akoH O pa3paboTke
MHUHEPAIbHBIX W HEQTAHBIX PECYPCOB BIMAET HA Pa3IMYHBIE KATETOPHX OOIamaTenel mpas
Ha MUHEpAJbHBIE PECYPCHI, KaK YTBEP)KAATIOCh B ero kanobe B Komutere. OH yTBEpKAaeT,
4T0 pemeHne KoHCTUTynHMOHHOTO cyna, TeM He MeHee, ObIJI0O OCHOBAHO Ha TOJIKOBAaHHUH
ctatsy 25 KOHCTUTYIIMM, U 3TO TOJIKOBaHUE OBLIO 00YCIOBICHO 003aTEIHCTBOM IIPOBECTH
3eMenbHbIe peopMBbl 1 pehOpMBI, HaIIpaBJICHHBIE Ha 00eCIICUeHNE CIIPaBENIMBOTO JOCTYTIA
K OpPUPOIHBIM pecypcaM, KOTopbli 10 1994 roma B rocynapcTBe-y4acTHHUKE HE
obecrieunBaiCcs W3-3a BOINHUIOIIETO HEPABEHCTBA B PACHPENCICHHH OOraTcTBa M 3EMIIH.
ABTOp YyTBEpXKIAaeT, 4TO, IOCKOJIBKY B OCHOBE TOJIKOBAaHUS KOHCTHTYIIMOHHBIM CyIOM
crateu 25 KOHCTHTYyIMHM Jeal HMIIEpaTHB HCHpPaBJICHUS HEPABEHCTBA BO BIIAJACHUH
MHUHEPAITBHBIMH pPECypcaMHM M HX 3KCIUTyaTallud BCIEICTBHE PACOBOM ITUCKPHMUHALIUH,
MaJIOBEPOSITHO, ITO MCK, OCHOBAHHBIM Ha Pa3JINUMsX B OOpAIICHUH C Pa3HBIMH KaTerOpHsIMU
oOnamaTeneil mpaB Ha MHHEPAJILHBIE PECYPCHI B pe3yNbTaTe MPUHATHS 3aKOHA O pa3paboTke
MHUHEPAITBHBIX U HEPTAHBIX PECYPCOB, OyIET yCHEITHBIM.

Kanobda

3.1 ABTOp yTBepXkZaeT, 4TO pa3HHMIAa B OOpameHHH c oOJajgaTresnsiMH IIpaB Ha
MHUHEPAIbHBIE PECYpCHl, KOTOPHIE OCYMIECTBIUIMN CBOM IIpaBa HEMOCPEACTBEHHO [0
BCTYIUICHUS B CHJIy 3aKOHA O pa3pabOTKe MUHEPAIBHBIX M HEPTSHBIX PECYpPCOB M KOTOpPHIE
mocsie MpeoOpa3oBaHMs CBOMX IIpaB Ha MHHEPAIbHBIE PECYpPChl MOIJIM HPOJOIDKATh
TIOJIb30BaThCSl YKa3aHHBIMHM IIpaBaMH, MO CPAaBHCHMIO C IIOJIOKEHHMEM olnanaTenell Tak
Ha3bIBAEMBIX HEPEaIN30BAHHBIX NPAaB Ha MHUHEPAIBHBIE PECYPCHI 110 IPEKHEMY PEKUMY,
TaKUX Kak aBTOp, KOTOpHIE II0 PA3IMYHBIM IPUYMHAM HE CMOIJIM I0JaTh 3asiBKY Ha
MOJTyYeHHEe NpaB Ha pasBEeIKy WINM J0ObIMYy MHHEPAIbHBIX PECYpCOB B COOTBETCTBHH C
3aKOHOM W TO3TOMY OBIIM JIMIIEHBI CBOMX MpaB COOCTBEHHOCTH 0€3 KOMIIEHCAIUH,
paBHOCWJIPHA  JWCKPUMHUHAIMM TI0 HMMYLIECTBEHHOMY NpPU3HAKYy B  HapylICHHE
crareit 2 (myHKTHI | U 2) u 26 [lakta. ABTOp yTBEp)KIAaeT, 9TO B Pe3yibTaTe MPUMEHECHHUS
3akoHa Oorarele MpaBoOOaNaTeNH, KOTOPhIE MOTJM IIO/aTh 3asBKY Ha NpeoOpa3zoBaHUe
CBOUX TIPaB B COOTBETCTBMH C 3aKOHOM, HOJIyYMJIHM TOJAEPKKY, a NMPaBooOIagaTeny, He
UMEBIIME CPEJICTB JUI IOJNB30BaHUS CBOMMH HEPEAIN30BaHHBIMM MpaBaMH Ha
MHUHEpPAIbHBIE PECYpChl, TaKyl0 IOJJIEPKKY HE MOJIYyHYWJIH, YTO SIBISETCS IPOU3BOJBHON
JUCKPUMHUHAIMEH B OTHOIIECHUH Pa3INYHBIX KaTETOPHI NpaBooOiIagaTenei.

3.2 ABTOp pmanee yTBEpXKHaeT, YTO TOCYJApCTBO-YYACTHHUK HE BBIIIOIHWIO CBOH
o0s3arenbeTBa 1O ctatbe 2 (myHKTHI | w 2) [lakra, BBens B JEHCTBHE 3aKOHOIATEIBHBIN
peXuM B BUIIE 3aKOHA O pa3pabOTKe MHUHEPAIBHBIX H HE(PTSIHBIX PECypCOB, MPUBEAIIETO K
JUCKPUMHHAIIMOHHOMY OOpAaIlleHHI0, KOTOpPO€ HE SBISUIOCH HHU HEOOXOJUMBIM, HU
COpa3MEPHBIM ISl TOCTHXKEHUS 3aKOHHOM 11esiu B cooTBeTcTBUU ¢ [TakToM. Kpome Toro, on
3asBNsCT O HapymieHud ctatbd 2 (myHKT 3) [lakTa, TOCKONBKY, IO €ro YTBEpPXKICHHIO,
rOCyIapCTBO-YYACTHUK HE MPEIOCTABIIO eMy 3(P(PEKTHBHOTO CPEICTBA MMPABOBOM 3aIUTHI.
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3aMeuaHHs rocy1apcTBa-y4acTHHKA B OTHOIIEHHH MPHUEMJIEMOCTH H CYIIeCTBA
Cco00IeHHs

41 8 wmronma m 16 gexabps 2019 roma rocymapcTBO-yYacTHHK IIPEACTaBHIIO CBOH
3aMe4aHHsl OTHOCHTEIBHO NMPHUEMIIEMOCTH U CyllecTBa cooOmenns. OHO yTBEepXkKIOaeT, 4To
COOOILIeHHE CIIeAyeT NPH3HATH HENPHUEMIIEMBIM 110 IPHYMHE HEUCUEPIIaHUs BHYTPEHHUX
CPEICTB TPAaBOBOW 3alIUTHl M HECIOCOOHOCTH OOOCHOBATb YTBEPXKICHUS IS Lieler
HPUEMIIEMOCTH.

4.2  T'ocymapcTBO-Y4acTHHK IIPUHUMAET K CBEICHUIO apTyMEHT aBTOpa O TOM, YTO B CBETE
BBIBOJI0B KoHcTuTynmonnoro cyma mo gery Agri South Africa v. Minister for Minerals and
Energy mo0ast momBITKa 1TOIaTh UCK B HAIIMOHAJBHBIC CyIBl OyzaeT Oe3ycremHoi. OqHaKo
roCyapCTBO-YYaCTHUK YKa3bIBAaeT HA TO, YTO YHOMSHYTOE A€o B KOHCTUTYLIHOHHOM Cyze
Kacaioch TpeOOBaHMsS KOMIIGHCAIIMM Ha OCHOBAaHUM SKCIPONpPUALMM, B TO BpeMs Kak
xanoba, monmanHas B Komwurer, KacaeTcs NpennojaraéMod IHCKPUMHHAIMK —H
muddepeHInpPOBaHHOTO OOpaIIeHUs C Pa3IMYHBIMA KaTEeTOpHUsAMH OOllajaTesieil mpaB Ha
MHHepaJbHbIe pecypchl. OHO yTBEP)KAAET, YTO BOIIPOC O NMPEAIOIaraeMoi JUCKPUMUHALIN
B OTHOIICHUH obJyiajiaTeliell pealM30BaHHBIX M HEpealM30BaHHBIX NPaB Ha MUHEpalbHbIC
pecypesl 10 IPEXKHEMY PEXKUMY HH OJHUM HaMOHAIBHBIM CYIOM HE pacCMaTpuBajIcs U 4To,
CJIeIOBaTeNIbHO, BHYTPESHHHIE CPEICTBA IPABOBOM 3aIUTHI HE OBLIM HCYESPIIAHEL.

4.3  TocymapcTBO-y4aCTHHK YTBEp)KAACT Iajee, YTO B COOTBETCTBHH C 3aKOHOM O
pa3paboTKe MHHEPAIbHBIX U HE(DTIHBIX PECYPCOB CYLIECTBYET MPOIIEAYpPa HOAAYH HCKOBBIX
3asIBIICHAN 00 SKCOPONpPUALMH, M 3Ta BO3MOXHOCTh OblIa JKCIUIMLUTHO COXpaHEeHa
KoHcTuTynmonssiM cymoM B pemieHnd 1o neixy AgQri SA? TocymapcTBo-y4acTHHK
YTBEpIK/AeT, 4TO B cBOeM peieHuu 1o aeny Agri South Africa v. Minister for Minerals and
Energy KoHcTuTyuroHHBIH Cy cuel HCOOXOAUMBIM HOYEPKHYTh, YTO KJKIOE OTACIBHOE
JIeN0 OJDKHO PacCMaTpUBaThCs 10 CymectBy, u 4ro Cya MOAYEpKHYJ, YTO HCKOBBIE
3asBJICHUSI 00 HKCOPONPUALMU MOTYT MMOAABATHCS HA OCHOBAaHWHM ITyHKTa 12 MepexoHBIX
nonoxenunit 3akoHa®. ['ocy1apcTBO-y4acTHHK YTBEPIKAACT, YTO B JaHHOM CIIydae B jKanoOe
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TocynapcTBO-y4acTHHK ceblaeTcst Ha myHKT 75 pemenus 2013 (4) SA 1 (CC) mo neny Agri South
Africa v. Minister for Minerals and Energy, kotopsiii riacur cieayromiee: «OnHaKo ObUIo Obl
HEYMECTHBIM IPHHUMATh OKOHYATETbHOE PEIICHHUE O TOM, 4TO (haKT SKCIIPONPHALINY, C TOUKU 3PCHUS
3akoHa 0 pa3paboTKe MUHEPAIbHBIX U HEPTIHBIX PECYPCOB, HE MOXKET OBITh YCTAHOBJICH B
npuniuie. Kak 1 BepxoBHbIi anesiiuoHHbIHN Cy [T, S COrJIaceH ¢ TeM, YTO CyTb JAejla MOXKHO
MIPaBHJIBHO M3JIOKUTh M apTyMEHTHPOBATh TAKMM 00pa3oM, YTOOBI JOKA3aTh, YTO SKCIPOIPHALIHS
JeHCTBUTENFHO NMeNa MecTo. FIMEHHO 3Ta BO3MOXKHOCTB JIOJDKHA OCTaBaThCsl OTKPBITOH, 0COOEHHO €
YY€TOM 3KCIUTHIIUTHOTO MOJIOKEHHS 00 SKCHPOIIPUAIINH, H3TOKEHHOTO B ITyHKTe 12 mpunoskenus 11
K 3aKOHY O pa3padOTKe MUHEPAJBHBIX W HEPTIHBIX PECYPCOBY.

[TyHkT 12 nepexoaHbBIX MOJOKEHUH 3aKoHa 0 pa3paboTKe MHHEPATIBHBIX 1 HEPTSIHBIX PECYPCOB
TJIACHUT CIIEyIolIee:

Brimnara xoMneHcanum:

1) JIroGoe nuiio, KOTOPOE MOKET AOKA3aTh, YTO €T0 UMYIIECTBO OBUIO SKCIIPOIIPUUPOBAHO B
COOTBETCTBHUH C JIFOOBIM MOJIOKEHHEM HACTOSIIET0 3aKOHa, MOXKET MOTPEOOBATh OT TOCYapCTBa
BBIIJIATHl KOMIICHCALMH.

2) TpeOys KOMITEHCAIH, JINIO JODKHO: a) I0Ka3aTh 00bEM U XapaKTep MOHECEHHBIX UM
(axTHyeckux yOBITKOB U yiIep0Oa; b) ykazaTh, Kak 3TO UMYIIECTBO HCIOIB3YETCS B HACTOSIIEE
BpeMs; ¢) IPEAbSIBUTH I0KA3aTeIbCTBO HATMYHUS MIpaBa COOCTBEHHOCTH Ha 3TO MMYIIECTBO;

d) U3JI0KUTH HCTOPHUIO PUOOPETEHHSI JTAHHOTO UMYIIIECTBA M YKA3aTh YIUIAUEHHYIO 3a HETrO IeHY;
€) moApoOHO OMKCcaTh XapaKTep TAaKOro UMyIecTBa; f) 060CHOBAaTh YKa3aHHYIO PHIHOYHYIO
CTOMMOCTh UMYIIIECTBA U ITOKa3aTh, KAKUM 00pa30M Takasi CTOMMOCTb Oblila Ompe/esieHa;

U g) yKa3aTh 00beM JIF000# rocy1apCTBEHHOM ITIOMOIIH U JIBTOT, MONYYEHHBIX B OTHOIICHHH TAaKOTO
HMYIIECTBA.

3) Ipu onpezneneHny CIpaBeAINBON U PAaBHOLICHHON KOMIICHCAIIMN TOJDKHBI YYUTHIBATHCS BCE
COOTBETCTBYIOIINE (haKTOPHI, BKIFOUasi, MOMUMO ctateit 25 (myHkT 2) u 25 (myHkT 3) KoHCTHTYIIMI:
a) 00s13aTeNbCTBO TOCYAAPCTBA HCTIPABUTE PE3YNIBTATH HMEBIIEH MECTO B IIPOIIIIOM PacOBOH
TMCKPUMUHAINH TIPH pactpeieNIeHU MHHEPATbHBIX H HE(TSIHBIX PECYpCOB U 00ECIICUSHUH TOCTYTA
K HUM; b) 00513aTeIBCTBO TOCYAapCTBa MPOBOANTD pedOpMBbI, HalpaBIeHHbIC Ha 0OecIieueHUEe
CIPaBEe/IMBOTO JJOCTYTA KO BCEM NMPUPOIHBIM pecypcam KOxkHOI ApHKH; ¢) MONT0KESHUS

cratbu 25 (myHkT 8) Koncrutyunu; u d) Oyaer a1 COOTBETCTBYIOIIEE JIMIO MPOAOIDKATh U3BJIEKaTh
BBITO/ly OT ITOJTb30BAHMS JAaHHBIM NUMYIIECTBOM HIIH HET.
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aBTOpa HE NPUBOAUTCS HUKAKHX (PAKTOB, KOTOPHIE OOBSICHSUIM ObI, MOYEMY HPOLELYPhI
10/TaYM KICKOBOTO 3asBJICHUS 00 SKCIIPONPHAINN He ObLTA COOIIOICHEI.

4.4  TocymapcTBO-y4acTHHK Jajieeé yTBEp)KAaeT, UYTO JKanoba sBISETCS eme u
TIPeXIeBPEMEHHOH, IIOCKOJIBKY aBTOp penIrI noxats B ¢espaie 2014 roxa B ['ayTeHrcKyto
nanaty Beicokoro cyaa Ilperopun npakTHIECKH TaKOE e NCKOBOE 3asBICHHUE, YTO U B €TO
xanobe, momanHOH B KommureT, m 3TO HCKOBOE 3asBICHHE [0 CHX MOp HAXOAWTCA Ha
paccMoTpeHnn B 3ToM cyne*. T'ocynapcTBO-ydacTHHK OTMeEYaeT, YTO B CBOEH ixaiobe,
momanHoit B KomuTter, aBTOp HEe coOOmmI 00 3TOM HCKOBOM TpeOOBaHWH, MOAAHHOM B
Bricokuit cya. 3 despans 2014 romga aBTrop monman B Beicokuii cyn MCKOBOE 3asBIICHHE
MIPOTUB YETHIPEX TOCYJAPCTBEHHBIX BEAOMCTB, B KOTOPOM OH YTBEP>KAal, UTO B pE3yIbTaTe
BCTYIUICHHS B CIJIy 3akOoHa O pa3paboTKe MHHEPAJbHBIX W HE(PTIHBIX PECypcoB y
Hero (M ApyTuX 3e€MJIEBIaEIbIIEB) OBUIH SKCIPOIIPUUPOBAHBI IPaBa, B YJACTHOCTH PaBO Ha
CTEPUIIM3ALHMIO IIPaB Ha MUHEPAIBHbIE PECypChI®, HAXOISIINECs Ha er0 COOCTBEHHOCTH HIIH
o1l HeW, Wi, B TOH Mepe, B KaKOH SKCIUTyaTalus 3THX MHHEPAIBHBIX PECYpcoB ObLIa
paspemieHa, MpaBo TpPeOOBAaTh POSITH OT JIOOOTO JIMMA, SKCIUIyaTHPYIOIIETO 3TH
MHUHEpPaIbHBIC PECYpChl. ABTOp YTBEpXKIajd, 4YTO 3TH MpaBa MPEACTABIAIOT COOOH
COOCTBEHHOCTH U YTO ITO3TOMY OH HMEET NPABO Ha KOMIICHCAIHIO CO CTOPOHBI FOCYJapcTBa
3a SKCMIPONPHALNIO YKa3aHHBIX MpaB. [ 0CyAapcTBO-y4aCTHHK OTMEUYAET, YTO YETHIPHMS
YHOMSIHyTBIMH MM TOCYJapCTBEHHBIMH BEJOMCTBAMH MCKOBOE 3asBICHHE aBTOpa OBLIO
ocriopeHo. 25 ceHtsa0ps 2014 roma 3TH BEOOMCTBAa-OTBETYHKH MPEACTABIIIN ITOAPOOHBIIH
OTBeTHBIH a)UAEBUT C BO3PAKCHUSIMH IIPOTHB HCKOBOTO TpPeOOBaHMS aBTOPA.
B cootBercTBuM ¢ mpaBunamu Cyza aBTOp MMEN IPaBO MOAATh OTBETHBIH adGHUICBHT U
MIPEATIPUHATE Iark AJsl epeslady Aeia Ha paccMoTpeHne Bricokoro cyna. OqHako aBTOp
HE NPEIIPUHSAT HUKAKNX JaJbHEHIINX 1aroB B OTHOIIEHNH CBOET0 HCKOBOTO 3asBJICHHS, HO
U HE OTO3BaJl CBOH HMCK, KOTOPBIH, COOTBETCTBEHHO, OCTAJICS HAa PacCMOTPEHHH Bricokoro
cyna IIpetopun, 1 o 3TOi NpUYMHE TOCYAAPCTBO-YYaCTHHUK TaK)Ke YTBEP)KAAET, YTO aBTOP
HE ncuepnaig BHyTPEHHHE CPEJICTBA MPABOBOM 3aAINTHI.

45 TocymapcTBO-y4acTHHMK Janee YTBEp)KHZAeT, YTO aBTOp HE OOOCHOBAlI CBOH
TpeboBaHMSA I IENed NPHEeMIIEMOCTH, IIOCKOJIBKY HE TIPEICTAaBHI JOCTATOYHOU
nH(pOopManNH 0 CBOEMY HHANBUIYaIbHOMY HCKY M BMECTO 3TOTO CIEa] aKIIeHT Ha 001eM
MIOJIOKEHUN oOJIalaTeNied MpaB Ha MHHEpalbHble pecypchl. UTo KkacaeTrcs norosopa o0
YCTYNKe IpaB, 3akirodeHHoro astopoM c kommanued Kerneels Greyling Trust, to
TOCYAapCTBO-YYaCTHUK YTBEpP)KIAET, 4YTO HET OTBETOB HA CIEAYIOIIHE BOIPOCHI:
a) IPOBOJMIIACE JIM Pa3BeAKa C IENbI0 OOHApYKEHUs MECTOPOXKICHHH JKEeJIE3HOH pyIbl;
b) xoTena nu koMnaHus 3aHMMaThCs NOOBIYEH Ha TEPPUTOPUM (EepMBl; C) XOoTeda JH
KOMIIaHMS T10/IaTh 3asBKy Ha IOJy4eHHEe TpaB Ha Pa3BeIKy WIM J0ObIMY MHHEpPaJbHBIX
pecypcoB B COOTBETCTBUH C 3aKOHOM O pa3pabOTKe MHUHEPAIBHBIX U HEQTSIHBIX PECYPCOB;
d) B ciryuae, ecnu KOMITaHUST coOHMpaiachk MojaTh 3asBKy Ha MOJyYeHHE NpaB Ha Pa3BEAKY
WM 100BIYY B COOTBETCTBHH C 3aKOHOM, 110 KaKOW MPUYMHE OHA HE CMOTJIA ATOTO C/IENIaTh;
€) 10 KaKMM NPUYMUHAM KOMIIAaHUsI He 00paTHiIack ¢ TpeOOBaHMEM O BBIILIATE KOMIICHCALIMN
B COOTBETCTBHM C 3aKoHOM; f) MO KakoW NpUYMHE MMEN MECTO BPEMEHHOW Jar MEeXmy
m3psTreM B 2004 romy mpaB Ha MHUHEpalbHBIE PECypChl M YCTYIKOW IpaBa TpeOoBaTh
KOMITEHCAIHMIO, 4TO ObUIO caenaHo Tosibko B 2011 roay; g) kakas cymma Obuia yruiaueHa
aBTOPOM 3a NpaBO TpeOOBaTh KOMIIEHCAIMIO; M h) MMeIoTCs n moapoOHbIe CBEJCHUS O
TpeOOBaHNHU KOMIIEHCAIMH, IT0JJaHHOM aBTOPOM B MHUHHCTEPCTBO MUHEPAIBHBIX PECYPCOB.

4.6 UYro kacaercst CyIIecTBa >aJloObI, TO TOCYJIapCTBO-y4acTHHK YTBEpPXKIAeT, YTO B
COOTBETCTBUHM C 3aKOHOM O pa3paboTKe MHHEPaJbHBIX M HE(TAHBIX pecypcoB ObLIM
NPUHATBl HEOOXOJMMBIE MEpBHl Ul TPEAOTBPAICHUS JIOOBIX JUCKPUMUHAIMOHHBIX
MOCIEICTBHH, KOTOPBIE MO BOSHUKHYTH B Pe3y/bTaTe IPUMEHEHUS 3aKOHA B OTHOIIEHUHN

[ocymapcTBo-y4acTHHK OTMEYAET, UTO B CBoeM addumeBure B BRICOKOM Cylie aBTOp yTBEPKIAeT,
9TO SBISIETCS BIAAENBIEM IBYX (DepM U UTO OH TAKXKE MOIYUYMII OT IPYTHX 3eMIICBIIAIEIbIEB
TIOJITHOMOYHSI TIPEIBSIBUTH UCKK B CBSI3H C IIPaBaMH Ha MUHEPANbHBIE PECYPCHI, PACIONIOKEHHbBIE Ha
MX y9acTKax, M 9TH MCKH OH Takke TmojaeT B Boicokwuit cyn. (U3 addumenra aBTopa HEsICHO,
SBIISIETCS JIM YIIOMSIHYTO® B €ro xanode B Komurer cornarienne 06 ycTyIrke mpas, KOTOPOE OH
sakurount ¢ komnanueit Kerneels Greyling Trust, npeamMeroM 0HOTO U3 HCKOBBIX TPEOOBaHHIA,
BKJIFOYEHHBIX B MPECTABIICHHs aBTOpa Bricokomy cyy).

5 To ecTh peub HAET O IPaBe HE MPOABATE U HE SKCTUTyaTHPOBATH MUHEPAITLHBIE PECYPCHI.
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oOmamaTenell Tak Ha3bIBAEMBIX «HEPEATM30BAHHBIX INIPAaB HA MHHEPAIBHBIE PECYpPCHI MO
MIPEXXHEMY PEKHMY», C YIETOM IIEPEXOIHBIX MMOJI0KEHUH 3aKOHA, KOTOPBIE MTPEIOCTABIAIOT
oOmamaTensiM yKa3aHHBIX NPaB MCKIIOYUTENBHOE NMPaBO MOJABATh 3asABKH Ha IOTydCHHE
IIpaB Ha Pa3BEAKy WIM JOOBIYY B COOTBETCTBHH C 3aKOHOM B TEUCHHE ToJid MOCJE €ro
BCTYIUIEHUS B cWily. ['0CynapcTBO-y4acTHHK yTBEP)KIOAET, YTO B TOH Mepe, B KakKoil
MIPEIOIATal0TCA TUCKPUMUHAINS WK TG PepeHIIMPOBaHHOE 00palieHue ¢ 00Ia1aTeIIMu
HEpEATM30BaHHBIX IIPaB HA MUHEPAIBbHBIC PECYPCHI IO MIPEKHEMY PEXUMY B COOTBETCTBHHU
¢ 3aKOHOM 0 pa3paboTKe MUHEPAIHHBIX U HEPTIHBIX PECYPCOB, 3TO OCHOBAHO Ha Pa3yMHBIX
U OOBEKTHBHBIX KPHUTEPHSX, NPHU3BAHHBIX OOECIEUNBATH AOCTIDKCHUE IENel, KOTOphIe
SIBISIFOTCS] 3aKOHHBIMU B cOOTBeTCTBUH ¢ IlakToM. ['ocymapcTBO-y9IacTHUK MOAYEPKUBACT,
gr0 KOHCTHTYIHOHHBIN Cya B pemieHun mo memy Agri SA ommcan KOHTEKCT, B KOTOPOM
JecTByeT 3aKoH, OTMETHB, uTo FOxHas Adpuka oueHs Oorata MUHEpAIEHBIMHU PeCypcaMi,
HO U3-32 apXUTEKTYphI CHCTEMbI alapTenia OKOJO 87 MPOIEHTOB 3€MJIM U MHHEPAIBHBIX
PeCypcoB CTpaHBI OKa3alHch B pykax 13 mporeHToB HaceneHusa. BenencTBue aToro Gernsie
10)KHOA()PUKAHIBI 00JIalann peaTbHOW SKOHOMHIECKON BIIACTBIO, B TO BPEMS KaK yJEIOM
MTOJIABJIAIONIETO OONBIIMHCTBA UYEPHOKOXHX FOKHOA(PHUKAHIEB IO-TIPE)KHEMY OBLTH
0e3paboTHna ¥ KpalHAsA HUIIETA, OCKOJIBKY OHM HE MOTJIM M3BICKATh NPSAMBIE BBHITOJBI OT
SKCIUTyaTallid  MUHEPAIBHBIX  pecypcoB. Jlms  yCTpaHeHHMS 3TOTO  BOIHIOLIETO
SKOHOMHYECKOTO HEPAaBEHCTBA OBIIM NMPHHSTHI 3aKOHOAATEIIbHBIC MEPHI, HAIIPABJICHHbIEC HA
obecrieueHne paBHOTO AOCTYTA K BO3MOXKHOCTSIM B TOPHOOOBIBAIOIIECH MTPOMBIIICHHOCTH.
B 37011 cBs3M rocy1apcTBO-y4acTHHK OTMEYAET, YTO OJHOM M3 Leneii 3akoHa o pa3paboTke
MHUHEPAIbHBIX M HEPTAHBIX pPECypcoB, Kak YyKa3aHO B €ro ImpeamOyle, SBISCTCS
«obecriedueHne CIpaBeNINBOTO AOCTYIIa K MUHEPAIBHBIM M HE(TIHBIM PecypcaM CTpaHbl U
UX YCTOMYMBOTO OCBOEHHS; M PEUICHHE MHBIX COITYTCTBYIOIIMX BOIPOCOBY». ["ocymapcTBo-
YYaCTHUK TaKXKe OTMEYaeT, 4To B perreHuu mo neny Agri SA KoHCTHTYLHMOHHBIH Cyx
OTMETWJI, YTO 3aKOH HampaBlieH Ha yCTpaHeHHe Oojee cOalaHCHPOBAHHBIM 00pa3oM
HECIIPaBEIMBOCTH, KOTOpas JOMyCKanach B MPOIUIOM B 3KOHOMHYECKOM CEKTOpE.
OH nom4epkHys, 4TO 3aKOH NPU3BaH OOECIIEYMBATh CIIPABEIIMBOEC OTHOLIEHHE K
WHIUBHUIYAIFHBIM NpaBaM COOCTBEHHOCTH, KOTOPOTO OHH 3acIy)KHBAalOT, U YTO IO 3TOH
IpuYrHE OBUIH MPUHSTHI MIEPEXOAHBIC MEPHI, IPU3BAHHBIE CHATH OCTPOTY MOTCHIUAIBHBIX
npo0OJIeM U IPEAOTBPATHUTH SKCIPOIPHAIHIOP.
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Tl'ocyaapcTBO-yuacTHHK CChUTAETCS HA MHEHHE OONBIIMHCTBA, M3JI0KEHHOE B MyHKTaX 73 u 74
petenus 1o aeny Agri South Africa v. Minister for Minerals and Energy, rae ckasano cieayroiee:

(TTynkT 73:) «3aKkoH 0 pa3paboTke MUHEPAIBHBIX U HEPTIHBIX PECYPCOB MPECTABISIET COO0MH
MIPOPBIB Yepe3 Oapbepbl NCKIIOYUTEILHOCTH K PABHBIM BO3MOYKHOCTSIM M K TOCIIOJICTBYIOIINM
BBICOTaM CO3JIaHUsI OOTaTCTBa, SKOHOMHYECKOTO pa3BUTHs U BiIacTu. OH NPHU3BaH yCTPaHATH Ooliee
cOaaHCHPOBaHHBIM 00Pa30M HECIIPABEATNBOCTD, JOMYCKABIIYIOCS B IPOIIIOM B 9KOHOMHIECKOM
CEeKTOpe HaIlIeil CTPaHbI, HOCPEICTBOM 00eCHedeH s TOT0, YTOOB! K HHMBHU/LyIbHBIM IIPaBaM
COOCTBEHHOCTH OTHOCHIINCH OTHBIHE OCMOTPHUTEINILHBIM, CIIPABEINBBIM U JETHKAaTHBIM 00pa3oMm,
9Yero OHM M 3aCITy>KHBAIOT».

(ITynkt 74:) «IMeHHO 10 3TOH NPUYMHE TPETYyCMOTPEHBI IEPEXOJHBIE MEPHI, KOTOPbIE OBUTH TaK
TIIATEIbHO Pa3pabOTaHbI IS CHATHS OCTPOTHI MOTEHIMATIBHBIX TIPOOJIEM M MPEI0TBPALICHHS
skcrponpuanuu. To, uTo B 3aKoHe 0 pa3paboTKe MHHEPATIBbHBIX 1 HEPTSIHBIX PECYPCOB COJCPIKUTCS
OJIOXKEHUE 00 SKCIIPONPHALNH, Ha MOH B3I, OBUIO CKOPEe CBHJIETEILCTBOM OCMOTPHTEIBHOTO
MOJIX0/1a C IIENBI0 MPETyCMOTPETh HeTIPEABUICHHBIE 00CTOSATEIbCTBA, YEM NPU3HAHUEM M
MOTBEPKIACHUEM OOIIEIPU3HAHHOTO (aKTa, CBUIETEIBCTBYIOMIETO O TOM, UTO B 3aKOHE
00513aTeNBHO €CTh MPU3HAKK SKCIIPONIPHALIUI.

[ocynapcTBo-y4acTHUK Jajiee OTMedaeT, 4To KOHCTUTYIMOHHBIH CyJ B IyHKTax 1-3 pemeHus mno
nexy Agri South Africa v. Minister for Minerals and Energy onmucbiBaeT KOHTEKCT, B KOTOPOM
neifcTByeT 3aKOH 0 pa3pabOTKe MUHEPAIbHBIX U HE(DTAHBIX PECYPCOB, CIEAYIOIMM 00pa3oM:

(Tlynkr 1): «¥OsxHas Adprka — 3TO HE TOJIBKO KpacuBasi, HO B TEPPUTOPHAITEHOM IUIAHE OTPOMHAs
CTpaHa, O4YeHb Oorarasi MUHEpalbHBIMH pecypcamu. K coxxaneHnro, n3-3a apXUTEKTYPhl CHCTEMBI
amapTenia OKoJio 87 IPOLEHTOB 3¢MIIM 1 MIHHEPAIBHBIX PECYpPCOB, KOTOPBIC HAXOSITCS B €€ HeApax,
OKa3aJich B pykax 13 mporeHToB HaceneHus. Bemeacteue aToro Oernble FoyKHOAPPUKAHIIBI 00112l
peanbHOM SKOHOMHUYECKON BJIACTHIO, B TO BPeMs KakK yAEIOM MOJaBIISIOMIEro OONbIINHCTBA
YEPHOKOXKHX I0)KHOA(PHUKAHIIEB MO-TIPeXHEMY ObUTH Oe3paboTuiia u KpaiHss HulueTa. Beap oHu He
MOTJIM U3BJIEKATh NMPSIMYIO BBIFOJly OT 3KCIUTyaTalluy HAIIUX MUHEPAJIbHBIX PECYPCOB B CHIIy CBOCH
0e33eMETbHOCTH, U3OJISIMN M HUIIETHL. J[Js ycTpaHeH!s 3TOr0 BOIMHIONIETO 3KOHOMHYECKOTO
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KOMMBHTale/l aBTOpa K 3aMEYaHUAM rocyiapcrBa-y4aCTHUKa OTHOCUTEJIbHO
NPUEMJIEMOCTH U CylieCTBA jiej1a

51 6 ampens 2020 Toma aBTOp MPEACTABIJI CBOM KOMMEHTapMH K 3aMECUaHHAM
rocynapcrBa-y4acTHuka. OH yTBEpXKIaeT, YTO COOOLICHHE SIBISCTCS MPUEMIIEMbIM U YTO
Kayoba CBHICTENBCTBYET O HApYIICHUH €To MpaB Mo cTaThsM 2 U 26 [Takra.

5.2  ABTOp mpWHHMAaeT K CBEICHHIO 3asBIICHHE T'OCYIapCTBa-y4acTHHKA O TOM, HTO
TpeboBaHWE O KOMIICHCAIMH, YCTyIUICHHOe eMy kommanuent Kerneels Greyling Trust,
CYIIECTBEHHO OTJIMYAeTCsi OT OCHOBAaHHBIX Ha NUCKPUMHMHALMH TPeOOBaHWiA, Ha KOTOPHIE
omupaeTcs kanoba, moganHas B KomuTeT. ABTOp YTBEpXKIAaeT, YTO «BOIPOC O POSUITH
SBJIICTCS] KOHKPETHOM MILTIOCTpAaHeii yiep0a, IOHECEHHOI0» MM B Pe3YJIbTaTe OTCYTCTBHS
noctyna K 3Q(EeKTUBHEIM CPEACTBaM MPABOBOM 3aIUUTHI, HEIOCPEIACTBEHHO CBSI3aHHBIM C
JIUCKPUMHHAIIMOHHEIM ~OTHOLIGHHEM K O0OJajaTensiM Hepealn3OBaHHBIX IIpaB Ha
MHHEpaJbHBIE PECYPCHl 10 NMPEKHEMY PEKHMY B COOTBETCTBHU C 3aKOHOM O pa3paboTKe
MHHEPaJbHBIX H HEPTIHBIX PECYPCOB.

5.3 ABTOp mpHHHUMAeT K CBEOCHHWIO WH(POPMALHIO TOCYAapCTBAa-yJaCTHHKA O €ro
XOmaTalcTBe, MOJaHHOM B ['ayTeHrckyto manaty Beicokoro cynma. OH MOATBEPKAAET, UTO B
2014 romy momam WCKOBOE 3asBICHHE B BBICOKWIA cya, HO HE cTan JOOMBaThCA €ro
paccMOTpeHHs 10 COBETY aJIBOKara, cooOmmuBIIero emy, 4ro B 2012 roxy BepxoBHbIi
aneJUBIIIMOHHBIH Cy/1 BRIHEC pellieHue 110 Apyromy aeny Xtrata South Africa (Pty) Ltd. v. SFF
Association, xoTopoe caenano «OeCIepCleKTUBHBIM» €ro HCKOBOE 3asBICHHE O
KOMITCHCAINH 32 JIMIICHHUE NTPaBa Ha IOJyYCHUE POSIITH B PAMKaX TaK Ha3bIBAEMBIX «IIPaB
10 CTapOMy PEKUMY». DTO 0OBACHIETCS TEM, YTO BBICOKHMIA Cy/ OBUT OBI CBSA3aH pELICHHEM
BepxoBHOTO aneJUIANHOHHOTO cyna. ABTOpP INPHHMMAeT K CBEACHHIO HH(OPMAIHIO
rOCyAapcTBa-y4yacTHHKA O TOM, 4TO, MOCKOJBKY OH HE OTO3BAJI CBOW HCK, IOJAHHBIA B
Beicokuii cyn, oH octaeTcst Ha paccMoTpeHuH. OH yTBEp)KJaeT, 4To HE OH, a €0 TOTIAIIHIH
a/IBOKAT JOJIKEH ObLI 0TO3BATH AENO0 B O(UIMAIEHOM HOPSAIKE, YEr0 3TOT aBOKAT HE ClIeIall
BBUJIy CBSI3aHHBIX C 3THM pacxofoB. OIHAKO aBTOP yTBEPXKIAET, YTO «3Ta (POPMAIBHOCTh
HECYIIECTBCHHA U HE MOXKET OBITh MCIIOJIb30BAaHA AJISI OCHAPHBAHMS 3HAYMMOCTH PEIICHHS
mo nemy Xtrata». IlosToMy OH HOBTOpsSe€T CBOM apryMeHT O TOM, 4YTO €My ObLIO
OecCMBICIIEHHO J00MBAThCS KOMIIGHCAIMM 3@ TNPENNONaraeMylo SKCIPONPHALMIO B
COOTBETCTBHH C 3aKOHOM O pa3paboTKe MUHEPAIbHBIX M HE(TSIHBIX PECYpPCOB B CBETE
pemenuit mo menam Xtrata u Agri South Africa v. Minister for Minerals and Energy,
BBIHECEHHBIX COOTBETCTBEHHO BEpXOBHBIM aleISIINOHHBIM CyJ0M B KOHCTHTYIIHOHHBIM
CyIOM.

5.4  ABTOp MOBTOpSET CBOI apryMeHT O TOM, YTO €ro mpaBa Mo cTtaThsaM 2 u 26 Ilakra
ObUTH HApyIIEHBI B pe3yJbTaTe AUCKPUMHHAIIMOHHBIX MTOCIEACTBUM MPUMEHEHH 3aKOHa O

HEpaBeHCTBA OBUIM MPUHATHI 3aKOHOIATEIBHBIC MEPHI, HAIPABJICHHBIE Ha 00eCIICYCHHE PAaBHOTO
JOCTyMa K BO3MOXKHOCTSIM B TOPHOAOOBIBAIOMIEH MPOMBIIIIICHHOCTH.

(ITynkr 2:) Ha 3axoHOIATENEHOM YPOBHE 3TOM MEpOii CTao MpHHATHE 3aKOHA O pa3paboTKe
MHHEPAIBHBIX M HEPTSAHBIX pecypcoB. Ero BeTymiieHHe B CHILY TIPUBEINIO K MPECCYCHUIO BO3MOKHOCTH
MPO/IaBaTh, EPEAABATh 110 JOrOBOPY 00 apeH/Ie WM YCTYNaTh Hepealn30BaHHbIE IpaBa Mo
MIPeXKHEMY PEKHMY 10 TeX MOp, TOKa OHK He OyayT npeoOpa3oBaHbl B IpaBa Ha pa3sBeIKy MM
JOOBIYY MHHEPAIBHBIX PECYPCOB C IIMCBMEHHOTO COTIacks MUHHCTpa MUHEPAIBHBIX PECYPCOB U
sHepruu. Kpome Toro, UM HaMepeHHO U cpa3y ke ObLIO OTMEHEHO IPaBO Ha CTEPHIIN3ALMIO IIPaB Ha
MHHEPAIBHBIE PECYPCHI, H3BECTHOE TAKKE KaK IPABO HE MPOJABATh U HE IKCILTyaTHPOBATh
MHHEPAIBHBIE PECYPChl. DTO HE JOJDKHO BBI3BIBATh YIHBICHHE B CTPaHE C MPOrPECCHBHOM
KoHcTuTy1HEH, BHICOKUM YPOBHEM 0e3paboTHIIBI M 3USIOLINM Pa3pbiIBOM MEXy OOTaThIMU U
OeHBIMH, KOTOPBIH MOXET OBITh YACTHYHO YCTPAHEH 3a CYET ONTHUMAJIbHOM 3KCIUTyaTalnu 00raThiX
MHHEpaJbHBIX 1 HEQYTSIHBIX PECYPCOB B HHTEPECAX YCKOPEHUsI IKOHOMUYECKOTO POCTa.

(ITynkr 3:) JInmenne oGnafareneif mpas Ha MUHEPAIbHBIE PECypPCHI BO3MOXXHOCTH CTEPHIIH30BaTh
9TH IpaBa, IPOJIaBaTh, IepeaaBaTh M0 JOIOBOPY 00 apeH/ie WK YCTynaTh UX, KOrJa UM 3TO
3aX04eTcsl, KaK 3TO ObUIO PaHbIlLE, U MOPAKEHHE 10 NCTEUYCHUH YCTaHOBJIEHHBIX CPOKOB IIOCTOSIHHOTO
Y NCKJIFOYHMTEIILHOTO TPaBa ONPEALIATh, KTO OyIeT 3KCILUTyaTHPOBAaTh MUHEPAIbHbBIC PECypChI, CTAIH
TIPUYUHON CEPhE3HOTO HETOBOJIBCTBA, OCOOCHHO CPeIH KPYITHBIX 3€MIIEBIIA/IEIBIIEB, TAKNX KaK
(epMepEl, MOJaBIINe BMECTE C 3asiBUTEIEM KOJUICKTUBHBIA HCK. OHM CUHMTANH, YTO BCTYIUICHHE B
cmy 3aKoHa 0 pa3paboTKe MUHEPANEHBIX H HEPTIHBIX PECYpPCOB Cpa3y MPHBENIO K SKCIIPOIPHALINN
IIpaB Ha MHHEpabHBIE pecypchl. OTCIONA U 3TO MICKOBOE 3asIBIICHHE).
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pa3paboTke MHUHEPAIbHBIX M HEPTSIHBIX PECYpcOB B OTHOIICHHMH oOOJiajgaTeliell Tak
Ha3bIBACMBIX «HEPEAIN30BAHHbBIX MPAB Ha MHUHEPAIIbHBIE PECYPCHI 110 MPEKHEMY PEKUAMY».
OH yTBepXkIaeT, 4TO TOCYJapCTBO-yYaCTHHK HE 3aTPOHYJO 3TH MPETEH3WH B CBOHX
3aMEYaHMSAX W HE OOBSICHWIO, KakuM O00pa3oM IpHMEHeHHe 3aKoHa IIPeciieloBalo
3aKOHHYIO 1[eJIb WUITK YTO MPUHSTHIC MEPbhI ObUTH HEOOXOJUMBIMHU U COPA3MEPHBIMHU.

Bonpocs! 1 npoueaypa ux paccmorpenus B Komurere

PaCCMompeHue eonpoca o npuemiemocmu

6.1 Ilpexxme ueM paccMaTpHBaTh KaKyl-JIMOO jkajo0y, COIeprKalIylocss B COOOIICHUH,
KoMmurer IOIDKEH pEemIuTh COTIIACHO MpaBHIy 97 CBOMX MpPaBHJI HNPOLEAYPHI, ABIACTCS JH
JIaHHOE COOOIICHNE IPHEMIIEMBIM B COOTBETCTBUY ¢ DaKyIbTaTUBHBIM MPOTOKOIOM.

6.2 KomuTer mpuHHUMAET K CBEJICHUIO YTBEP)KACHHUE aBTOpPa O TOM, UTO IIPEANOIaraeMoe
muddepeHnrpoBaHHOE OOpalIeHne ¢ O0agaTe I IMIA TaK HAa3bIBAEMBIX «IIpaB Ha Pa3BEIKy
WIN J0OBIYYy MUHEPAIBHBIX PECYPCOB IO MPEXHEMY PEXHMY» U «HEPEATN30BAHHBIX IPaB
Ha (DOOBIYYy WM pa3BeAKy) MHHEPATbHBIX PECYpCOB MO MPEKHEMY PEKHMY» IIOCIE
BCTYIUICHHSI B CHJIy 3aKOHa O pa3paboTke MHHEPaJIbHBIX M HE(PTAHBIX pecypcoB
MIpeCTaBIIeT COOON HapYIICHHE €To MpaB Mo CTaThsaM 2 u 26 [lakTa.

6.3 Komurer mpmHHMaeT K CBEICHHIO [OBOJ TOCYJapcTBa-y4acTHHKa O TOM, 4TO
cooOIeHne ciaeayeT NPU3HaTh HEIPUEMIICMbIM M3-32 HEHCUCPIIAaH!Us BHYTPCHHUX CPEICTB
npaBoBoi 3amuThl. OH TPHHUMAET K CBEJCHUIO AapryMeHT aBTOpa O TOM, 4dTO
KoHCTHTYIIMOHHBIH CyJ OTKJIOHHI HMCK O KOMIEHCAMU B MPOOHOM jene, BO30YKICHHOM
J000MCTCKOM TPyNIIONH HAa OCHOBAHUH IMPEAIOIaraeMoi SKCIPONPHUAN TaK HA3bIBAEMbIX
«HEepeaNn30BaHHBIX IPaB Ha MHHEPAJIbHBIE DPECYPCHl IO MPEKHEMY PEKHUMY» IIOCIE
BCTYIUICHHS B CHITy 3aKOHA O pa3pab0TKe MUHEPAIBHBIX B HeTAHBIX pecypco’. Komuret
Jajnee NPUHUMAaeT K CBEACHHIO apryMeHT aBTopa O TOM, YTO B CBETE pEIICHHSA
KoncTuTynmonHoro cyga mroOble JaibHEHIINME IONMBITKA €ro oOpaiieHus B CyX B
WHIUBHUIYAIFHOM TOpsiKe OyIyT OEcIioie3HBIMU C y4ETOM BBIBOJOB KOHCTHTYIIMOHHOTO
CcyJa W €ro TOJIKOBaHMEM cTarbu 25 KOHCTHTYyIHMH, YTO, IO €ro MHEHHIO, CIeNaeT
MaJIOBEPOSITHBIM ~ yIOBIETBOPEHHE  HCKA, OCHOBAHHOTO  Ha  IIPEAIIOIAaraeMoM
1 hepeHIMpPOBaHHOM OOpalIeHUH ¢ PAa3IMYHBIMU KaTeropusiMH oOnazareneil mpaB Ha
MHUHEpanbHBIE pecypchl. Bmecte ¢ Tem KomuTeT mpuHHUMaeT K CBEIECHUIO apryMEHT
roCyZapcTBa-yJacTHHKa O TOM, 4TO YHMOMSHYyTOe eio B KOoHCTHTYIHMOHHOM cyzae ObuIo
OCHOBaHO Ha MCKe 00 3KCHpOIIpHamnuH, B TO BpeMs Kak >ajoba, MojaHHAs aBTOPOM B
Komurer, Kacaercs mpennonaraeModl JMCKpUMHHAIMA H  JUddepeHInpoBaHHOTO
oOpareHns ¢ pa3IndIHBIME KaTeropusiMi o0Jagareneii npaB Ha MHHEPAIbHBIE PECYPCHI, U
YTO MPETEH3UH, BBIABUHYTHIE aBTOPOM B HACTOSIIIIEM COOOIIECHUH, TAKNUM 00pa3oM, He ObIIN
pPaccMOTPEHbI HU OJHUM HAI[MOHAIBHBIM Cy0M WIn opranoM. Kpome Toro, oH npuHUMaeT
K CBEJICHHIO apIyMEHT I'OCy/apCTBa-y4acTHHKA O TOM, YTO aBTOp Takke Mmozjai B (espaie
2014 roma uckoBoe 3asBieHue B layreHrckyro nanary Beicokoro cyaa Ilperopum, o
KOTOpOM OH B cBoeil »xamobe Komwurery He cooOmmi, B CBA3M C IpeAnojiaraeéMoin
SKCTIPONpHALMEl €ro NpaB Ha MUHEpalbHBIE PECypChbl, M YTO 3TO JAEIO0 Ha MOMEHT
MIPE/ICTaBIICHNUS 3aMEUaHUH rOCyJapCTBOM-YYaCTHUKOM OCTaBaIOCh Ha PACCMOTPEHHH.

6.4  Komurer cchuiaercst Ha CBOIO MPENBIAYIIYIO MPAKTHKY, COTJIACHO KOTOPOH, XOTs
00513aTeNBCTBO MCUEPIATh BHYTPECHHUE CPEICTBA NMPABOBOW 3aIUTHI HEMNPUMEHUMO, €CIN
IIPU 3TOM OOBEKTHBHO OTCYTCTBYIOT IIAHCHl Ha YCIEX, aBTOPBI COOOIIEHMIH MOJDKHBI
TIPOSIBIISITE T00POCOBECTHOCTH TIPH TIOMCKE JIOCTYITHBIX CPEJCTB MPaBoBOW 3amuThl. OqHN
JUIIb COMHEHHUS WM TPEIIOJIOKEHUS] B OTHOWIEHWH Yycrexa Wi 3((eKTHBHOCTH
BHYTPEHHUX CpEACTB NPAaBOBOI 3alIUTHI HE OCBOOOXKIAIOT aBTOPOB OT OOSN3aHHOCTH WX
ucyepnanus®. KoMmuTeT Takke HAOMHHAET, YTO O00SA3aTENBCTBO IO HCYCPIIAHHIO
BHYTPEHHHX CpPEJICTB NPABOBOW 3aIlMTHl CHUMAETCs, HAlpHMeEp, B TeX Clydasx, Koria,
COIJIaCHO TPHUMEHMMOMY BHYTPEHHEMY 3aKOHOJAATENbCTBY, jkKajloba HEM30exHO Oyzner

7 Agri South Africa v. Minister for Minerals and Energy 2013 (4) SA 1 (CC).

8 Cwm., manpuwmep, B. C. npomue Hosoii 3enanouu (CCPR/C/115/D/2072/2011), 11. 6.3; I'apcus Iepea
npomueg Ucnanuu (CCPR/C/95/D/1511/2006), 1. 6.2; u Bapaaii npomueé Kanaoet
(CCPR/C/96/D/1639/2007), 1. 7.3.
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OTKJIOHEHa WM KOTHa CIOXXHBIIascAd cyAecOHas MpaKTHKa BBICIIMX HAI[HOHATBHBIX
CyJeOHBIX MHCTAHIIMN MCKITIOYAET MOJ0KUTEIbHBIN pe3ybpTaT®.

6.5 B nanHoM cnydae KoMHUTeT mpHHMMAeT K CBEICHUIO apIyMEHT aBTOpa O TOM, YTO
npaktuka KOHCTHTYIMOHHOTO cyzia W BepXoBHOTO amneUIMOHHOIO cyxa MO JelaM
cootBerctBenno Agri South Africa v. Minister for Minerals and Energy u Xtrata South
Africa (Pty) Ltd. v. SFF Association cmemaet ero nperensun GecriepcreKTUBHBIMA. BmecTe
¢ TeM KomuTeT oTMedaeT He OCIIOPEHHBIH aBTOPOM apryMeHT IOCyIapcTBa-ydacTHHKA O
TOM, YTO YKa3aHHBIC Jiela KacaJlCh UCKOB O KOMIICHCALMH B CBS3HM C IPEIIojaraeMou
SKCIIPOIIPHALMEl IpaB Ha MUHEPAJIbHBIE PECYPCHI, TOTIa Kak jKkajlo0a, IoJaHHas aBTOPOM B
Kommurer, mpexncraBmsier coboil jkanoby Ha mpeanoiaraemoe muddepeHmpoBanHoe
oOpamieHre TpH OCYIIECTBICHUHM IOJIOKEHUH 3akoHa O pa3paboTKe MHUHEpPANbHBIX H
HE(TSHBIX PECYPCOB C Pa3iIMYHBIMH KaTeTOpPHAMH oOnajareieldl NpaB Ha MHUHEpalbHBIC
pecypesl. KoMmuTeT mnpuMHHMaeT K CBEICHHIO HEOCIIOPEHHOE aBTOPOM YTBEPIKACHHUE
rocylapcTBa-y4acTHHKa O TOM, YTO YKa3aHHbIE ¥CKH O  IIPEAINojaracMoM
muddepeHnIpoBaHHOM OOpaIieHNH HE NONHUMAINCh B XOAE PACCMOTPEHUS Jel B
KoHcTUTymMOHHOM cylne ¥ BepXOoBHOM aNeIAMMOHHOM Cyle, M aBTOp TaKke He
NpelNCcTaBHI HUKAKOW MH(OpPMAIMU O TOM, YTO OH IPEIANPUHUMAT KaKHe-THOO MOTMBITKH
o0paTUThCS B KaKyl-JIMOO HAIMOHANbHYI0 HMHCTAHIMIO C TaKod NpeTeH3Uued o
npennonaraeMom auddepernuposanHoM odpamenun. [Toaromy Komuter cuuraer xano0bt
aBTOpa Ha HApyIICHWE CTaThbH 206, paccMaTpUBAEMOH OTHENBHO M B COBOKYIHOCTH CO
cratbeit 2 Ilakta, HempUEeMJIEMBIMH B CBS3M C HEHCYCPIAHMEM BHYTPECHHUX CPEICTB
NPaBOBOI1 3aIUTHI B COOTBETCTBUH CO cTaThell 5 (MyHKT 2 b)) DakyIbTaTHBHOTO MPOTOKOJIA.

6.6 Komurer Takke NMPUHAMAET K CBEACHHIO MH(GOPMALHIO TOCYIApCTBA-YIACTHHKA O
TOM, ITO Ha MOMEHT II0Ja4H CBoeii xano0sl B Komuret aBTop He coobmmn Komurery o Tom,
9TO MM OBLI IIOJaH HCK 00 IKCIPOTIPUALIMH, HAXOISIINIACS Ha PACCMOTPEHUH HAIIHOHAIBHBIX
cynoB. Komurer cumraer, 4To B CBETEe €ro 3aKiIOYEHHSA IO cTathe 5 (myHKT 2 b))
@DakynbTATHBHOTO  IPOTOKOJNA HET HEOOXOMMMOCTH  pacCMaTpHBaTh  OCTaJbHbIC
YTBEPXKIACHHUS O HEIPUEMIEMOCTH, NPEICTABICHHBIC B HACTOSIIEM [IENE, OJHAKO B JTOM
CBS3M OH IOAYEPKUBACT, YTO aBTOP OOsM3aH PACKPBIBATH BCIO COOTBETCTBYIOLIYIO
HH(POPMAINIO, CBA3AHHYIO C IPETECH3UCH, B COOOIIeH!H, HanpaBisieMoM B Komurer, u 4to
HEBBIIIOJHCHHE 3TOr0 00s3aTeNIbCTBA MOMKET IIPEACTABISATH CO0O0 31M0ymoTpebiicHe
[pPaBOM Ha MpPEICTAaBICHUE COOOLICHHH B COOTBETCTBHE CO CTarThell 3 DakyIbTaTHBHOTO
npotokonal®,

7. B 571011 cBsi3u KomuTeT mocTaHOBIISET:

a) NpU3HATh COOOIICHHE HENpHUeMIIEeMBIM TI0 cTatbe 5 (myHKT 2 b))
dakyIbTATUBHOTO MPOTOKOJIA;

b) JAOBECTH HACTOALICE PCHICHUE 1O CBEACHHUA I'OCY1apCTBA-YHUACTHUKA U aBTOPA.

9 Cwm., Hanpumep, JIaucman u Op. npomus Punnanouu (CCPR/C/49/D/511/1992), n. 6.3;

C. A. u op. npomus I peyuu (CCPR/C/121/D/2868/2016), 1. 6.4; u I'omapuc Banrepa npomue
Hcnanuu (CCPR/C/84/D/1095/2002), 1. 6.4.

10 Cwm., nanpumep, X. A. H. K. npomue Koarymbuu (CCPR/C/129/D/2922/2016), mi. 7.4.
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