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The neeting was called to order at 3.10 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTICLE 9 OF THE
CONVENTI ON (agenda item 7) (continued)

Initial report of Switzerland (CERD/ C/ 270/ Add. 1; HRI/ CORE/ 1/ Add. 29)

1. At the invitation of the Chairman, M. Held, M. Rohner,

M. Dieffenbacher, M. Wss, M. von Kessel, M. Voeffray, Ms. Petter,

Ms. Sanbuc and Ms. Angst Yilmaz (Switzerland) took places at the Committee
tabl e.

2. M. HELD (Switzerland), introducing his country's initial report
(CERD/ C/ 270/ Add. 1), said that two representatives of the Federal Conm ssion
agai nst Racism a body established by the Federal Council follow ng

Switzerl and' s accession to the Convention, had been included in the del egation
as evidence of the inportance attached by the Swiss Governnment to its dial ogue
with the Commttee. G ven the Conmi ssion's independent status, its views did
not necessarily coincide with those of the Government.

3. Switzerland' s initial report (CERD/ C/ 270/ Add. 1) had been drafted in
French and translated into German and ltalian, the country's other two main
of ficial |anguages.

4, In recent years, the Swiss Governnent, had acceded to the International
Covenants on Civil and Political Ri ghts and Econom c, Social and Cul tural

Ri ghts, the Second Optional Protocol to the International Covenant on Civil
and Political Rights, the International Convention on the Elimnation of All
Forms of Racial Discrimnation, the Convention on the Rights of the Child and
the Convention on the Elimnation of All Forms of Discrimnation against
Wnen. Switzerland was also a State party to such regional treaties such as
t he European Convention for the Protection of Human Ri ghts and Fundanent al
Freedonms and the European Charter for Regional or Mnority Languages, and the
Government had proposed to Parlianment in 1997 that it should ratify the
Framewor k Convention for the Protection of National Mnorities, an instrunent
drafted by a commttee of governnental experts chaired by Switzerland. 1In the
case of the European Convention for the Prevention of Torture and | nhuman or
Degradi ng Treatnent or Punishnment, Switzerland had played a prominent role in
devel oping the systemof visits to places of detention. It was also actively
supporting current efforts to draft a protocol additional to the European
Convention on Human Rights to strengthen the principle of non-discrimnation
set forth in article 14.

5. I n Decenber 1996, Switzerland had accepted the anendnent to article 8 of
the International Convention on the Elimnation of Al Forms of Racial

Di scrimnation. Moreover, the adoption three years previously of crimnal

| egi sl ati on meki ng various types of incitenent to racial discrimnation

puni shabl e by | aw had enabled it to withdraw its reservation to article 20,
paragraph 2, of the International Covenant on Civil and Political R ghts.

6. As Switzerland was a country with a nonist tradition, the Convention had
been imedi ately applicable to all |egislative, executive and judicial bodies.
The Swi ss Governnent and the Federal Tribunal had repeatedly affirmed the
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principle of the primacy of international |aw over federal or cantonal |aw.

As to the question of whether nornms of international |aw were self-executing,
according to Swiss jurisprudence and the practice of the Swiss authorities, a
treaty provision could only be directly invoked in the courts if it was
uncondi tional and sufficiently clear-cut to be applied as such in particul ar
cases and to serve as the basis for concrete decisions. The courts were the
final arbiters of applicability in such cases. In decisions regarding the
Convention, the Federal Tribunal had not yet ruled on the direct applicability
of its provisions but mght well do so in the future.

7. Fol | owi ng accession to the Convention, Swiss crimnal |egislation had
been amended to nmeke acts of racial discrimnation punishable by | aw, under
articles 261 bis of the Penal Code and 171 c of the Mlitary Penal Code. The
former prohibited public incitenent to racial hatred and raci st propaganda,
attenpts to deny, grossly mninize or justify genocide or other crines against
humanity, and refusal of a public service, for exanple access to a public
establishment, on racial, ethnic or religious grounds. O fenders were |iable
to terns of inprisonnent ranging fromthree days to three years or to paynment
of a fine of up to 40,000 Swiss francs. Switzerland had gone beyond its

obl i gati ons under the Convention by including discrimnation on religious
grounds and refusal of a public service anmong the punishable acts and by
maki ng the new provisions applicable not only to groups but to individuals.
Mor eover, puni shable acts were prosecuted ex officio and did not require the
filing of a conplaint. Although the new provisions had been adopted by a very
large mapjority of the two Chanbers of the Federal Parliament, opposition to
the legislation, chiefly on the grounds of freedom of expression and

i nformati on, had necessitated the holding of a referendum During the
canpai gn, the Federal CGovernnent, representatives of the Catholic, Protestant
and Jew sh conmunities and various other bodies had engaged in a joint effort
to explain the purpose of the |l egislation and dispel fears of its
consequences. The new provisions had been endorsed in Septenber 1994 by

54.7 per cent of the votes cast.

8. There had been sonme 30 convictions under the legislation to date and a
nunber of cases were pending at the cantonal level. The courts had not
hesitated to sentence offenders to terns of inprisonnent: 1in one case a

two- nont h mandat ory sentence had been handed down. Suspended sentences had
ranged from four days to six nonths and fines from 200 to 5,000 Swi ss francs.
Most of the offences had involved racist or anti-Semtic acts, statenents or
witings. There had been no conviction to date for denial of a public
service, partly perhaps owing to the difficulty of proving racist notivation
for a verbal refusal. A nunber of convictions had concerned the prohibition
on denial or justification of genocide or other crimes against humanity, in
particular the distribution in Switzerland of Roger Garaudy's book Les nythes
fondateurs de la politique israélienne (The founding nmyths of Israeli policy).
The main distributor had been given a four-nonth suspended prison sentence and
two bookshops in Geneva had been fined.

9. In a ruling of 5 Decenber 1997, the Federal Tribunal had interpreted key
conponents of the new |l egislation in a case concerning the mass mailing of
letters containing anti-Semitic material. The Tribunal, rejecting an appea

agai nst the prison sentence and fine, had stated that the legislation also
covered acts which, while not constituting direct incitenment to racial hatred
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or discrimnation, “stirred up” or “aroused” such feelings. An explicit
reference had been made to article 4 of the Convention. The fact that severa
cases under the new | egislation had attracted consi derable public and nedia
attention had reinforced its preventive inpact.

10. In addition to the Federal Conm ssion against Racism the Sw ss
authorities had established a Federal Comm ssion on Foreigners whose mandate
was described in paragraph 175 of the report. A nunmber of simlar
institutions operated at the cantonal and comunal |evel, in particular two
conmi ssions in the cantons of Zug and Valais. Advisory bodies for foreigners
existed in some - nostly urban - communes and in nbst cantons. One of the

ol dest was the Imm grants Advisory Chanber in Lausanne which sought to involve
the city's foreign comunities in political decision-making. Thirteen of

the 42 menmbers were inmmigrant representatives elected by universal suffrage
and the other nenbers, in many cases also of foreign extraction, were

del egated by the municipality, the comrunal council and trade union, enployer,
soci al and religious bodies.

11. The Swi ss Governnment was conmitted to an intensification of measures in
support of integration at all levels of the State. Integration was not to be
confused with assimlation and did not inply renunciation of cultural identity
or nationality. The cities of Berne and Zurich had devel oped integration
policy guidelines. Foreigners in the canton of Neuchatel had been entitled to
vote at comunal |evel for several decades. A novenent entitled “Sal ut

| ' étranger” had been set up in 1994 with the support of the cantona
authorities to pronote interaction between foreign communities and the rest of
the popul ati on. The novenent planned to stage over 60 events during the
current year. Two federal conmmittees of experts had recently drawn up
proposals to pronote integration in the follow ng areas: the |abour narket,
school s and vocational training; integration of foreign wonmen; conmunity
activities and |l eisure; participation and joint responsibility in politica
life. A proposal currently before the Federal Parlianment to include an
article on integration in the legislation dealing with resi dence and

settl enment rights of foreigners would call for an increase in the

Conf ederation's financial appropriation and would boost the activities of
organi zations and individuals engaged in the pronmption of integration

12. The “three circle” inmgration policy nodel described in paragraphs 52
to 56 of the report was being reviewed in the |ight of proposals by a
committee of experts. The CGovernnent would shortly subnit a report on the
subject to Parlianment. Under the proposed new policy, the “three circle”
nmodel woul d be discarded. Aside froma special regine for nationals of

Eur opean Union States, no distinction would be made on grounds of country of
origin. Enphasis would be placed instead on vocational qualifications,
general education, age, |anguage skills and vocational nobility. Decisions on
adm ssion of foreigners to Switzerland would be made in the |ight of the
country's international obligations and humanitarian notives. Persons whose
application for asylum was pending, those adnmitted on a provisional basis and
forei gners whose departure could not be nmade effective would be issued with a
provi si onal residence pernmt. The rules governing different categories of
resi dence would be sinplified and the status of seasonal resident would be
abol i shed and replaced by a short-termpermt. Al persons holding a
residence pernmt would be authorized to bring their fanmlies to Switzerl and.
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13. The foundation for Swiss travellers referred to in paragraph 42 of the
report had been established in May 1997. It would seek solutions to such

probl ems as accommodation sites, trading |licences and schooling, serve as a
forumfor consultations between travellers' representatives and the centra
and |l ocal authorities, and generate public awareness of the travellers

si tuation.

14. The Human Rights Committee and the Conmittee against Torture had
expressed concern at allegations of ill-treatment, chiefly of foreigners, by
cantonal police officers. |In addition to the requisite punishnent of such

of fences by the appropriate authorities and the courts, preventive action had
been taken in recent years in the formof two intercultural awareness
programes for cantonal police officers proposed by the Conference of Heads of
Cantonal Justice and Police Departnents and inplenmented by the Swiss Police
Acadeny. The thenes of the programmes were “Police, mgrants and ethnic
mnorities” and “Human rights and fundamental freedons”.

15. In Decenber 1994, the Swi ss Parlianment had adopted a Federal order ained
at pronoting cooperation with the International Crimnal Tribunals for the
former Yugoslavia and for Rwanda. The order comitted Switzerland to action
on any applications for arrest and transfer of wanted persons by the
Tribunals. Several arrests had been nade and one accused person had been
transferred to Arusha in August 1997. Switzerland also actively supported the
establishnent of a permanent international crimnal court.

16. Ms. SAMBUC (Switzerland), speaking on behalf of the Federal Conmi ssion
agai nst Racism said that, while the Comm ssion had been appointed by the
Federal Council, it was not an adm nistrative body. Its nmenbers were not
civil servants but represented civil society, in particular anti-racist

non- gover nment al organi zati ons (NGOs). The Conmi ssion focused on

awar eness- bui |l ding and prevention in a spirit of genuine independence. It
had, for example, criticized the Government's “three circle” policy. A report
on anti-Semtismprepared at the Governnent's request would shortly be
publ i shed.

17. The Commi ssion sought in all cases to stinulate public debate and to
avoi d adopting a judgenental approach. Although there had been di sturbing
mani f estati ons of rejection of nationals of countries outside the

Eur opean Uni on and menbers of the Jewish minority in Switzerland, she stressed
the existence of a tradition of tolerance of mnorities and the generally
untroubl ed coexi stence of Swi ss nationals and foreigners, especially in areas
where there was a large foreign community. O course, racismcould also be a
problem for Swiss citizens, particularly the travelling community which had
difficulties in finding enploynment and maintaining its way of life. The
Conmi ssion had full confidence in the process set in notion through
Switzerland' s ratification of the Convention

18. One reservation was, however, in order: independent though it was, the
Conmi ssi on nonet hel ess depended on the authorities for financial support, and
those resources were still altogether inadequate, as were those provided to
the ocal NGOs on which it relied. It remained, therefore, to convince the
authorities to give it the necessary resources to carry out its task.
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19. Ms. ANGST YILMAZ (Switzerland) said the Conm ssion had a broad nandat e,
as it dealt with all fornms of racial discrimnation, whether direct or
indirect. It could choose the main areas of its activities. For the first
two years, those areas had included the “people of the road” or Jenisch
mnority, the integration of foreigners, the causes of racism the situation
of Muslinms and the resurgence of anti-Semtismas a result of the debate over
the Jewi sh funds in Swiss banks. The Commi ssion had | aunched a publicity
canpai gn that had received a United Nations award, had begun publishing a
newspaper targeting the |abour world, was pronoting research on raci sm and
xenophobi a and distributed its bulletin free of charge to nmenbers of
Governnment. It had regular contacts with authorities at the federal, cantona
and |l ocal levels in order to make them nore aware of the problens of racia

di scrimnation, and had stressed the responsibility of the authorities to
institute proceedings ex officio under the new article 261 bis of the Pena
Code. It also played the role of onbudsman, although in that capacity it was
limted by the fact that its powers were purely advisory.

20. The CHAI RMAN t hanked the del egation for its introduction of the report,
noting that it was the first tinme ever that a State Party's del egati on had
i ncl uded nenbers whose views did not represent those of the Government.

21. M. van BOVEN (Country Rapporteur) said he considered everything that
had been said during the introduction of the report as the voice of the State
Party.

22. In addition to the initial report and the core docunent

(HRI'/ CORE/ 1/ Add. 29), he had nade use of such other sources of information as
the bulletins of the Federal Comm ssion against Racism a report of the Sw ss
Forum agai n Raci sm and a nonograph on racist incidents by M. Hans Stutz.
VWhile he wel comed Switzerland' s recent ratification of a nunmber of

i nternational human rights treaties, he noted that the State Party had entered
two reservations to the Convention, and one general issue requiring
clarification was the status of the Convention within the domestic |ega

order. The crucial question was the extent to which the provisions of the
Convention mght, directly or indirectly play, a role in the court practice of
Swit zerl and, although there had as yet been no formal judicial decisions in
the matter. Another general issue was that of the specific neasures taken to
i mpl enent the Convention - the creation of the Federal Commi ssion agai nst
Raci sm and the introduction into the Penal Code of article 261 bis in order to
give effect to articles 4 and 5 (f) of the Convention. |Inportant though they
were, were those two neasures sufficient to guarantee full effect of the
Convention in Switzerland?

23. Wth reference to the recent Federal Act on Equality between Men and
Wnen, were there not equally valid and pressing grounds for introducing a
general federal act on equality, or a federal act on non-discrimnation based
on race, colour, descent or national or ethnic origin?

24. The report, which by and large followed the Cormittee's guidelines,
contained insufficient information on actual practice, neasures taken to
afford reparation and satisfaction to victinms of racial discrimnation and
raci al violence, and preventive policies. Wth regard to the substantia
foreign population in Switzerland, the extensive system of control over
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foreigners, particularly by the police, and the classification of foreigners
into different categories, which was in its effect stigmatizing and
di scrimnatory, were matters of serious concern

25. He was grateful for the information provided on nminorities. The Jenisch
mnority deserved particular attention. The revelations of abuses conmmtted
against themin the early 1970s, (paragraph 40 of the report), were a sad
illustration, by no nmeans unique to Switzerland, of what could happen to

mar gi nal i zed people with different lifestyles. He therefore noted with
interest the del egation’s announcenent of the creation of a special foundation
working on their behalf. The Conmittee would meanwhile wish to nonitor

cl osely what neasures of reparation were being and woul d be taken, and woul d
appreciate nore informati on on steps being taken to ensure the Jenisch

unhi ndered travel beyond cantonal borders. At present they were apparently
subjected to 26 different laws restricting their residence and nmovenment. What
remedi al neasures were being taken against the crimnalization and

di screditation of the Jenisch as well as the Sinti and Roma by the police and
ot her public authorities?

26. The report frankly acknow edged the criticismthat naturalization
policies and procedures were too long and too selective. Wile it was the
sovereign right of each State to confer its nationality on people, the effect
of the classification of foreigners was that, in granting the right to
nationality, distinctions, exclusions, restrictions or preferences were being
made in Switzerland on the basis of race, colour, descent or national or

et hnic origin.

27. Wth regard to Switzerland s reservation to the Convention in respect of
its immigration policy (paragraphs 52-56), by which it reserved the right to
apply its legal provisions concerning the adnmi ssion of foreigners to the Sw ss
| abour market, the report explained that the policy was based on the “three
circle” nodel described in paragraph 54. The policy was quite frank in
listing the criteria for classifying a country in the nmiddle or outer circle,
one of those criteria being “a culture marked by European ideas ... and with
living conditions simlar to our own”. Wile he had just been inforned that
the nodel m ght soon be anended, the issue warranted scrutiny. The report
itself conceded that it certainly made admission nore difficult for persons
bel onging to other ethnic groups or “races”, because of their limted capacity
for integration, the Federal Conmi ssion agai nst Raci sm had publicly considered
that policy to be contrary to the Convention, as it was ethnocentric,
Eurocentric and viol ated human dignity, and it was his own belief that it
shoul d be abandoned. The Government's argunent that the policy was not
intended to be racially discrimnatory overl ooked the fact that the definition
of “racial discrimnation” in the Convention referred not only to purpose but
also to effect. Furthernore, while a major school of thought in internationa
| aw was that each country was sovereign in making reservations, provided such
reservati ons were not inconpatible with the object and purpose of the
Convention, the “three circle” nodel, which was covered by the reservation

was indeed contrary to the object and purpose of the Convention. It had a
raci st effect not only on inmgration policies but also on parts of the

popul ation already living in Switzerl and.
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28. The report’s discussion of the principle of equal treatment and its
application to rel ations between individuals (paragraphs 57-58) was
unconvincing. The interpretation of provisions of private | aw described in
par agraph 57 was sonewhat vague in regard to the clear |anguage of article 2,
subparagraph 1 (d) of the Convention. Hi's msgivings were deepened by the
fact that, in their private contractual relations, so long as no crimna

of fence was being comritted, individuals could conclude enploynment contracts
or rental agreenments, for exanple, with parties of their choosing,
notwi t hstandi ng the prohibition of racial discrimnation. The Governnent had
enphasi zed that the Convention covered only the area of “public life”, and
that the sacrosanct Swiss principle of freedom of contract renai ned unchanged.
VWhat was public |ife and what private life, however? Were not major changes
under way in those concepts in both national and international |aw? Was
freedom of contract as inviolable a principle as was sonmeti mes suggested,
particul arly when one side was very strong and the other vul nerable and

di sadvant aged? What was the position of Swiss law if a big housing contractor
refused to enter into | ease agreenents on racial or ethnic grounds? Wuld not
a general law on equality or a conprehensive | aw agai nst racial discrimnation
serve a better practical and preventive purpose in inplenmenting the Convention
than the vague notions referred to in the report?

29. Article 3 of the Convention, on racial segregation and apartheid, was
often m stakenly identified as being related to South Africa only. He drew
the Swi ss Governnment's attention to the wi der neaning and inportance of
article 3 in the light of the Conmttee's General Recomendati on Xl X and
invited it to report nore fully in the next periodic report. Moreover, having
foll owed Swiss relations with the apartheid regi me over several decades, he
could only say that paragraphs 61-63 of the report failed to give a full and
bal anced picture of those relations.

30. Regarding article 4, the crimnal |aw approach was only one aspect of a
broader strategy for conbating racial discrimnation. Two of the Conmittee's
general recomendati ons explained the scope of article 4. Article 261 bis of
t he Penal Code | argely covered article 4 (a), but he wondered whether there
was any reason for its om ssion of a reference to national origin. He did not
understand the statenent in paragraph 72 that article 5 (f) did not oblige
States to make it illegal to refuse access to places or services intended for
use by the general public. Such refusal was certainly illegal under the
Convention, even though the Convention did not require it to be made a

puni shabl e offence. Article 261 bis was narrower in scope than article 4 (a)
of the Convention because the infraction of public peace required a higher
threshold of criminality than the violation of human dignity. Ws that
interpretation correct? Mre information would be wel come on the
interpretation and application of article 261 bis by the judicial authorities.
In view of the “due regard clause” in the unbrella provision of article 4 of
the Convention itself, the Swiss reservation to that article was, legally

speaki ng, redundant. It appeared that the reasons for that reservati on had
been mainly political, Switzerland had still not given effect to the |ast part
of article 4 (b), viz., that participation in organi zati ons which were
declared illegal and were prohibited nust be recogni zed as an offence

puni shabl e by law. He would appreciate the del egation's comrents.
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31. In connection with article 5, he stressed the inportance of conbating

di scrimnatory practices in regard to econom c, social and cultural rights,
especially for racially and ethnically di sadvantaged people, and referred with
concern to the fact that the Federal Act relating to coercive nmeasures in sone
cases permtted the adm nistrative detention of foreign nationals without a
tenporary or permanent residence permt, including asylum seekers and m nors
over the age of 15, for up to one year, pending expulsion. The prescribed
peri ods of detention were far |onger than necessary, and furthernore, the
coercive neasures led to a general crimnalization of asylum seekers.

32. Regarding the right to security of person, ill-treatnment had been
alleged in the course of arrests or police custody in respect of foreign
nationals or Swiss citizens of foreign origin. A cases in question was that
of the human rights defender M. C enent Nwankwo, an African |awer attending
a Commi ssion on Human Ri ghts session who had been arrested, humli ated,
ill-treated and sentenced. Hi s case was illustrative of many others in
Switzerl and but was of special concern because his skin colour had certainly
not been w thout effect in the accusation, brutal arrest and summary
sentencing. Such racist incidents nust be prevented in future, in keeping
with CGeneral Recommendation XIIl on the training of |aw enforcenment officials
in the protection of human rights. Information should be provided on the
trai ning programe under way for the police, which should continue and shoul d
be given priority.

33. At present, only the cantons of Neuchéatel and Jura accorded the right to
vote to foreigners, and in sone cantons and comrunes foreigners could be
appointed to sit as nenbers of official conmttees. What could the federa
authorities do to have those commendabl e practices accepted on a wi der scal e?

34. Wth reference to freedom of novenent and residence within the State, he
noted that the reports invoked article 1, paragraph 2 of the Convention as
justification for the limtations inposed on foreigners (paragraphs 105-106).
However, that article did not refer to distinctions, exclusions, restrictions
or preferences as between different categories of non-citizens, which were
sanctioned in the “three circle” nodel. That therefore raised questions as to
its conformity with the Convention

35. As to freedom of opinion and expression, the 1948 decree concerning
political speeches by foreigners (paragraph 135) should be abrogated or
anended so as to bring it into conformty with international standards, as
recommended by the Human Ri ghts Conmitt ee.

36. Wth regard to economic, social and cultural rights, while foreign

wor kers were purportedly protected against any racially notivated term nation
of their enploynent, and | essees were protected agai nst acts of racia

di scrimnation, as stated in paragraphs 153 and 162 of the report, he wi shed
to know how effective those types of protection were and whether they were
enforced under | abour and civil law. To what extent was financial assistance
for the inprovenent of housing and the pronotion of construction and hone
owner ship used for the special benefit of racially and ethnically

di sadvant aged groups and persons?
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37. Regarding article 6 of the Convention, the core docunent
(HRI/ CORE/ 1/ Add. 29) expl ai ned the system of conpensation and rehabilitation of
victinms and paragraph 167 of the report nentioned that article 261 bis of the
Penal Code provided victins of racial discrimnation with [egal renedies.
However, informati on was needed on the nunmber of conplaints | odged and
proceedings initiated and on cases in which victinms had received sone form of
reparation or satisfaction.

38. He had been inforned that the cantonal gui dance centres of Ceneva and
Vaud, and possibly others, did not acknow edge that victims of racia

di scrimnation could also suffer nmental harm and thus be entitled to claim
conpensati on and noral dameges. He considered that approach to be unduly
restrictive and asked what influence the federal authorities could exert to
ensure that the Federal Law on Assistance to Victinms of O fences was applied
correctly so that justice could be done in accordance with article 6 of the
Conventi on.

39. The Swi ss authorities had established the Federal Comm ssion agai nst

Raci sm in accordance with the Comm ttee’s General Recommendation XVII (42).
However, it seened that the Comm ssion was seriously understaffed given its
vol une of work. Since Switzerland had become a party to the Convention, was
the Governnent prepared to give substantive support to the Comm ssion and

ot her Swi ss organi zati ons and bodi es whose activities related to areas covered
by articles 2 (e) and 7 of the Convention?

40. Al t hough the cantons were mainly responsible for the practica

i mpl enentation of the principles of anti-racist education, the State and hence
the federal authorities were required to ensure conpliance with Switzerland's
i nternational commitnents under the Convention

41. The report did not refer to article 14 of the Convention. It appeared
that Switzerland was waiting to deci de whether to make a decl arati on under
article 14 until it could assess its experience with reporting procedures

under the Convention. Having now gai ned experience of those procedures, the
Federal Council was encouraged to consider recognizing the right of individua
petition. Switzerland should be congratulated for ratifying the amendnent to
article 8, paragraph 6 of the Convention

42. Switzerland' s ratification of the Convention and submni ssion of an
initial report were welcone devel opnments. Since becomng a party to the
Convention, Switzerland had taken inportant steps in the fight against racia
di scrimnation. However, the deeply rooted feelings of antagoni smtowards
peopl e of foreign origin in Switzerland, powerful and sometimes brutal police
control and an officially declared inm gration policy that jeopardized the
obj ect and purpose of the Convention meant that a nore conprehensive strategy
to conply fully with the provisions of the Convention and elimnate racia

di scrimnati on was needed.

43. He hailed the statement that the Federal Council was considering
publishing the results of the consideration of Swiss reports by human rights
treaty nmonitoring bodies. What concrete neasures were envi saged? Finally,

i nformati on was needed on the situation of Al banians from Kosovo who were
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seeking asylumin Switzerland. It seemed that their petitions would be turned
down, neaning that they would be forced to return to their country of origin
where the situation was increasingly threatening.

44. M. VALENCI A RODRI GUEZ appl auded the initial report of Switzerland which
broadly followed the reporting guidelines |aid down by the Commttee.

45. The Swiss policy referred to in paragraph 44 of the report, concerning
restrictions on the nunber of new foreign imigrants admtted into the country
and quotas for residence pernits for engaging in gainful activity, was
understandable up to a point. |If applied equally, to all foreigners wthout

di stinction, then there was no reason for the Conmmttee to be concerned. The
danger, however, was that elements of discrimnation on the basis of ethnic or
nati onal origin could creep into such a policy.

46. He noted that the “integration” policy mentioned in paragraph 46 of the
report was not synonynous with assimlation. Foreigners were being accepted
into the Swiss comunity w thout having to renounce their cultural, nationa
or ethnic background and characteristics.

47. He was pleased to hear that the “three circle” nodel was to be
abandoned. While it was understandabl e that favourable treatnment would be
given to individuals fromcertain groups of countries on the basis of regiona
agreenents, the concern was that other forms of differentiation or

di scrimnation, for instance on grounds of ethnic or racial origin, could cone
into play in the case of nationals fromcountries not covered by those
agreenents. Thus with the end of the “three circle” nodel, the Governnent of
Swit zerl and shoul d consider withdrawing its reservation to article 2,
paragraph 1 (a) of the Convention

48. The new article 261 bis of the Penal Code was a wel cone devel opnent in
terms of conpliance with article 4 of the Convention. However, it was
worrying that mere nenbership of racist organizati ons was not puni shabl e by
aw. The Government of Switzerland should consider withdrawing its
reservation to article 4 of the Convention

49. Wth regard to article 5 Switzerland restricted certain rights in the
case of foreigners. Once again, care should be taken to ensure that those
restrictions applied to all foreigners and not just to certain categories.

50. M. RECHETOV congratul ated the Governnment of Switzerland on its

i mpressive and wel |l -prepared initial report. He had a deep respect for
Switzerland s social system its institutions and its contribution to
stability in Europe as a whole. Objective interaction with the State Party
woul d hel p inprove ethnic relations in Switzerland, inprove inplenmentation of
the Convention and redound to the good of the Sw ss peopl e thensel ves.

51. On the question of mnority | anguages, he wondered whether the fact that
the use of Rhaeto-Ronmansch at the federal |evel would be “regul ated by
statute” would inply any restriction on its use. It was to be hoped that the

threat to the existence of Rhaeto-Romansch, mnentioned in paragraph 30 of the
report, was not the result of restrictive policies.
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52. Par agr aphs 34 and 50 described Switzerland' s obligation to ensure
equal ity before the |aw. Certain neasures, such as police control, including,

for exampl e, by keeping records of certain foreigners’ nmovements, were not
al ways pal atabl e but could be seen as valid in specific circunstances,
particularly if the individuals posed a threat to the State.

53. It was commendabl e that Switzerland was considering changing its “three
circle” nodel of immgration policy which nmade fal se val ue judgenents as to
the contribution nationals of a certain country could make to Swi ss society.
The reference in paragraph 56 to a criterion of capacity for integration was
worrying in that it inplied that sone ethnic or national groups were better
able to integrate than others, an attitude that was contrary to the spirit of
t he Conventi on.

54. Wth reference to paragraph 58 of the report, Switzerland should ensure
that all provisions of the Convention were inplenmented in both the public and
private sectors.

55. It was pleasing to note that Switzerland recogni zed that although
freedom of expression was inportant in a denocratic State, if discrimnatory
speech constituted an attack on human dignity, public interest in the exercise
of freedom of expression had to give way before the greater interest of a
victimof discrimnation

56. M. BANTON, who endorsed the remarks of the previous speakers, referred
to the case of Cl enent Nwankwo, which had al so been considered in the
Committee against Torture. Quoting a statement attributed to the Geneva Chi ef
of Police, he said that the police officer who had assaulted M. Nwankwo had
apparently been given one week of unpaid suspension. He was astonished: in
the United Kingdom for exanple, a police officer who was found by his or her
superiors to have assaulted a menber of the public could expect to be
prosecuted and, if convicted, alnost certainly sentenced to inprisonment,

whi ch might or mght not be suspended, and would surely be dism ssed. The
statement in question thus raised the question whether Switzerland was

di scharging its obligations under article 5 (b) of the Convention

57. The CHAI RMAN, speaking in his capacity as a nmenber of the Committee,
said he shared M. Banton's astonishment, just as he had been surprised to
hear earlier in the neeting that a person had been severely punished, even
bef ore France had taken a decision on the subject, nerely for selling a book
by the French author Roger Garaudy, despite the fact that Switzerl and had
entered a reservation on the application of article 4 of the Convention
Apparently it was the target of the offence that mattered: for exanple, in
Swi t zerl and no one had thought to indict the distributor of Sal man Rushdie's
book, which had insulted Islam the Muslinms and the Arabs, whereas Garaudy had
merely questioned how many had died in the gas chanbers. To cite another
exanple, two years previously a drawing insulting to Arabs and Muslinms had
appeared on the cover of a telephone book in Switzerland. Yet the person
responsi bl e had not been brought to justice; instead, the book had been

wi thdrawn fromcirculation later on, and the matter had been cl osed. Wen a
Muslimor an Arab was concerned, everything was all owed.
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58. M. DI ACONU pointed out that the Commttee did not confine itself to
guestions of discrimnation against foreigners; racial discrimnation could
al so affect a country's own nationals, either individually or as a group, a
fact that was recogni zed in paragraph 38 of the Swiss report.

59. It was inportant for the donestic |law of every State to contain specific
provi si ons defining and punishing racial discrimnation. General references
to the equality of citizens were insufficient. G ven the high percentage of
foreigners residing in the country, Switzerland nmust conmply strictly with al
provi sions of the Convention, especially as the Swi ss del egation had itself
acknow edged that rejection and intol erance were on the rise.

60. Concerning article 4, he said that Swiss | aw contai ned no definition of
the offence of racial discrimnation and that such an offence called for nore
severe punishment; it should therefore be reviewed. It was encouraging to

note that under prevailing Swiss doctrine, a perenptory rule of internationa
law (jus cogens) could be a justification for declaring a popular initiative
for the adoption of legislation null and void (paragraph 87 of the initia
report). He pointed out that the prohibition of racial discrimnation was in
fact recogni zed as a perenptory rule of international |aw by nost |ega
experts and the various United Nations bodies, including the Internationa
Court of Justice.

61. In connection with article 5 (d) (ix), he was not very satisfied with

t he expl anations given in paragraph 146 of the report. That it was for the
judge to pronounce the dissolution of associations dangerous to the State was
the case in all countries. The point was that it nust be possible to cite
raci al discrimnation as the reason for disbanding such an association

62. Regardi ng the use of |anguage, could foreigners and their children |earn
and receive schooling in their nother tongues?

63. M. NOBEL referred first to the infamus “three circle” policy
(paragraphs 54-56) which illustrated the dilemra faci ng a nunber of European
States as they sought to reconcile the introduction of restrictive immgration
policies, particularly directed agai nst non-European inmgrants, wth
fulfilment of their obligations under the Convention. A policy deliberately
designed to keep non- European inmmigrants to an absol ute m ni mum cont ai ned t he
seed of racism It was therefore of the essence, when fornulating imrmgration
policy, to ensure that it was free of any racist element. |In retrospect, the
former United States quota system for inmgrants had been clearly racist.
Consequently, while noting that the reference to the three circle nodel showed
the sincerity of the report, he stressed the inportance of analysing its
under | yi ng phil osophy.

64. Concer ni ng paragraphs 57 and 58, there seened to be some confusion

bet ween the concepts of private life and private sector. Needless to say,
peopl e could not be forced by law to comply in their private lives with the
principles of non-discrimnation and nust be free to choose their friends and
famly: that cane under the notion of private Iife. The private sector, on
the other hand, had to do with enpl oynent, housing, education, credit and
financing, leisure activities and culture, at least to the extent that
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economi c activity was involved. Fromthe point of view of the victins, it was
irrel evant whether discrimnation was in the public or the private sector
The point was to elinmnate discrimnation throughout public life.

65. The CHAI RMAN, speaking in his capacity as a nenber of the Conmittee,
observed that the problem of inmgration was not just a European but a gl oba
phenonenon. In his own country, there were 4 nmillion Sudanese imm grants.

I mm gration had caused enornous problens in many African countries.

66. M. GARVALOV said that everyone recogni zed that Switzerland was a
denocratic society with |ong-standing traditions. A nunber of points in the
report were, however, debatable. Concerning cultural and religious mnorities
(paragraphs 27-32), he understood that Switzerland had ratified the Framework
Convention for the Protection of National Mnorities. How did the State Party
define the term“national mnority”? 1In the report, it was stated that
Switzerland did not have ethnic nminorities and that all mnorities |isted were
either linguistic or religious mnorities. Wre tw persons with the sane

nmot her tongue automatically of the same ethnic stock?

67. There were roughly 68,000 speakers of Rhaeto-Ronmansch. The initial
report spoke of 0.6 per cent of the popul ati on, whereas the core docunent
(HRI/ CORE/ 1/ Add. 29) gave a figure of 0.8 per cent. There were sizeable

i mm grant communities in Switzerland, nmany of which contained far nore
speakers of their native tongues than the Rhaeto-Romansch community did, yet
not hi ng was sai d about those | anguages.

68. The Committee and the State Party were clearly in disagreenment about
article 4 of the Convention, and he | ooked forward to the next periodic
report, which he hoped would contain further consideration of that provision

69. Regarding Switzerland's integration policy (paragraphs 45-46), if
successful integration depended on the frequency of social contacts and
diversity of social contacts at the workplace and in |eisure pursuits, he
wonder ed whether imm grants had any tine left to maintain their own | anguage
and culture.

70. He was intrigued by the “three circle” nodel, especially the criterion
gi ven in paragraph 54 (b) for classifying a country in the mddle or outer
circle, nanely, a culture marked by European ideas in the broadest sense of
the term Did Bulgaria, for exanple, which had been founded in Europe in the
seventh century and had adopted Christianity in the eighth century fall into
t hat category?

71. Wth regard to article 7, he asked whether the information contained in
par agraphs 181 to 183 referred to initiatives that would be inplenented in the
Swi ss school systemin the future. As to paragraph 184, if the
Confederation's role in the canpaign to conbat racismin the education system
was |inmted because of Switzerland' s federal structure, then what was the
poi nt of ratifying the Convention?

72. M. de GOUTTES said that he was pleased to learn that Switzerl and was
I ooking into its integration policy and intended to abandon its three circle
i mm gration policy nodel.
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73. His first question concerned the drafting of article 4 of the Sw ss
Constitution. As he understood it, that provision did not refer expressly to
race or skin colour, although according to the report, the case |aw of the
Federal Court interpreted it as including racial and ethnic discrimnation
and while it only expressly protected Swiss citizens, once again, case |aw
extended application to foreigners as well. Wre there any plans to revise
article 4 to make that protection nore specific?

74. According to paragraph 58 of the report, the refusal to provide goods or
services or to sell or rent lodging for reasons of race or ethnicity was an

of fence only where the public sector was concerned, and it was difficult to
prove such behaviour. Could the Swi ss delegation cite concrete exanpl es of
such difficulty?

75. Participation in a racist organization did not constitute an offence,
Switzerl and having nade a reservation in connection with article 4. Did the
Swi ss Governnent intend to maintain its reservation, and had there been any
di scussion on the subject?

76. He was pleased that Swiss legislation made it an offence to deny the

exi stence of the crines conmtted during the Nazi period. |In that context, he
di sagreed with the Chairman's criticismof the prosecution of the witer

Roger Garaudy. 1In his view, denial of the crinmes against humanity comm tted
in the Nazi period nust be prosecuted, and he failed to see what the
connection was with the Sal man Rushdi e case, notw thstanding his own concern
for the protection of Islamc and other religious val ues.

77. G ven that a revision of the Constitution concerning acquisition of
nationality had been rejected by the cantons (paragraph 26 of the initia
report), he asked whether there were plans to nake a renewed attenpt to reform
naturalization |egislation. That would be an inportant step, for the reasons
acknowl edged in the report itself, in paragraphs 112 and 26.

78. Lastly, it would be useful to know whether acts of racismconnitted by
police officers had been prosecuted. According to the non-governnenta

organi zation (NGO) Forum contre le racisnme, there had been a nunber of
conpl ai nts against police officers for racist acts. The sane NGO had asserted
that certain right-wi ng extrem st groups of Nazis and ski nheads were active in
Switzerl and. He asked whet her such groups were prosecuted, as indeed they
shoul d be, since such prosecution did not require a prior conplaint, but was
instituted ex officio by the public prosecutor

79. He hoped that Switzerland woul d gi ve serious consideration to signing

t he decl aration under article 14 of the Convention and observed that that
provision was not in conflict with the referral of individual petitions to the
Eur opean Court of Human Ri ghts.

The neeting rose at 6 p.m




