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Preanbl e

1. On 11 August 1998 the United Nations Comrittee on the Elimnation of
Raci al Discrimnation wote to the Australian Permanent Representative in
CGeneva encl osing a copy of Decision 1 (53) adopted by the Comrittee at its
11 August 1998 neeti ng.

2. The Committee requested the Government of Australia to provide it with

i nformati on on the changes recently projected or introduced to the 1993 Native
Title Act, on any changes of policy as to Aboriginal land rights, and of the
functions of the Aboriginal and Torres Strait [Islander] Social Justice
Conmi ssi oner .

3. The Conmittee states that it wishes to consider the compatibility of any
such changes with Australia’ s obligations under the International Convention
on the Elimnation of Al Forms of Racial Discrimnation (CERD)

. I NFORVATI ON ON THE CHANGES RECENTLY PROQJECTED OR
I NTRODUCED TO THE 1993 NATI VE TI TLE ACT

4, In July 1998, the Australian Parlianment passed the Native Title
Amendnent Act 1998. It contained amendnents to the Native Title Act 1993
(NTA) to deal with a range of issues. The mpjority of the amendnents cane
into operation in Septenber 1998.

5. The Native Title Act 1993 and the Native Title Anendnent Act 1998 were
the | egislative responses of successive Commonweal th Governments to two

| andrmar k Hi gh Court decisions: the Mabo decision ! in June 1992 and the Wk
decision 2 in Decenber 1996. These two decisions transforned the way in which
Australian | aw regarded the relationship of indigenous people with land. The
Mabo deci sion recognized for the first time that Australia’ s indigenous people
had common |aw rights flowing fromtheir traditional connection with |and.

The WK decision held that these legal rights mght exist even in relation to
| and the subject of a pastoral |ease.

6. Bot h decisions potentially affected every aspect of |and and water
managenment in Australia, and associated resource devel opnent.

7. VWhile the Commttee has avail able the previous periodic report which
di scusses the Mabo deci sion, for conpleteness this paper briefly summarizes
bot h decisions; outlines the original NTA and its principles; sets out the

i ssues that arose from adm nistrative and | egal experience with the NTA;, and
sunmmari zes the history and intention of the 1998 changes to the NTA

A. The Mabo deci sion

8. Native title was first recognized in Australia by the H gh Court in Mabo
in 1992. The majority of the Court held that the common | aw of Australia
recogni zes a formof native title existing in accordance with the |aws and
custons of indi genous people where: those people have nmintained their
traditional connection with the land; and their title has not been

“extingui shed” by a legislative or other act of governnent.
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9. From comrents made by nmenbers of the High Court in the decision, it was
understood that the grant of a freehold or |easehold interest in |and
(including a pastoral |ease) had “extinguished” native title, but that the
nmere reservation of land for later use, or its use specifically as Aborigina
| and, had not extinguished native title.

10. The Mabo judgenent had wi de and conpl ex | egal and practica
implications. For exanple, its interaction with the existing Commopnweal th
Raci al Di scrimnation Act 1975 (that inplenents Australia’ s obligations under
the Convention on the Elimnation of Al Fornms of Racial Discrimnation)

rai sed the possibility that past acts by State and Territory governnents over
| and where native title existed m ght be invalid.

11. The Governnent of the day thought it was necessary to protect native
title, as the High Court had held that it was vul nerable to extingui shnent,
and to integrate it into Australian | aw and | and managenent so that future
economi c activity and devel opnment coul d proceed.

B. The Native Title Act 1993

12. Inits legislative response to the Mabo deci sion, the Comonweal th
Parl i ament passed the Native Title Act 1993, the nobst inportant features of
whi ch were:

- The recognition and protection of native title, including the
setting up of procedures to enable native title clains to be nmade
to and determ ned by the National Native Title Tribunal and the
Federal Court. A system of Aboriginal and Torres Strait I|slander
representative bodies was set up and funded by the Conmonweal t h
CGovernment to assist native title holders with the clains process;

- The NTA enables the validation of any State and Territory
government acts before 1994 that may have been invalid because of
native title. Native title-holders were entitled to conpensation
for any effect on their rights;

- In relation to all governnent acts from 1l January 1994 that m ght
affect native title, the creation of a |egislative regine under
whi ch acts done by governnents (that is, the Commonweal th and
State and Territory governnents) on native title |and were
regul ated. Native title was protected by the “freehold test”:
general |y governments could not do acts on |and where native title
existed if such acts could not be done over freehold land. 1In the
future, native title could generally only be extinguished in one
of two ways: through an agreenent between a governnent and the
native title holders, or through a non-discrimnatory compul sory
acqui sition by a government under |egislation that conplied with
certain statutory criteria (conpensation on just ternms had to be
pai d for any such conpul sory acqui sition);

- The NTA al so set out the ways in which governnents could |awfully
deal with land that may be the subject of native title rights and
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interests into the future. For exanple, it allowed governments to
renew non-native title interests such as agricultural |eases and
to confirmexisting rights; and

- The creation of a statutory “right to negotiate” for registered
native title claimants and determ ned hol ders over |and where a
government proposed to grant a right to mne or conpulsorily
acquire native title so as to allow a third party to undertake
sonme devel opnent. This right was not an absolute veto over
devel opnent, but gave native title-holders a right to negotiate
wi th governnents and devel opers about the future use of |and.
States and Territories were able to replace the Commonweal th ri ght
to negotiate with their own reginmes. 3

13. The NTA only set out a framework for the nmanagenent of native title
within Australia. It provided a nmeans by which native title could be
established in the National Native Title Tribunal and the courts. However,
the content of native title and its relationship with non-native title rights
and interests were left for the courts to deternmine in the future. It was
assunmed at the time that the NTA was passed, however, that native title had
been extingui shed on freehold land (confirmed by the Hi gh Court in

Septenber 1998 4. It was al so assunmed to have been extingui shed on | easehol d
| and, on the basis that the grant of a |easehold interest necessarily involved
a grant of exclusive possession.

14. The NTA recogni zed that | and managenent was essentially a State and
Territory (that is, not Cormobnwealth) responsibility, and that native title
woul d have to be acconmmpdated in State and Territory regimes.

15. It was clear that the then Government accepted in 1993 that the NTA
itself was only a first step, and would need revisiting by the Parliament in
the future.

16. To summari ze, the NTA had four major elenents:

- it established a process for the recognition of native title
within the Australian | egal system

- it ensured the future protection of native title, since in conmon
law native title was susceptible to extingui shnent by inconsistent
grants;

- it provided certainty to governments and others in relation to
| and management activities in the past and in the future; and

- provided a framework for dealing with native title.
17. However, judicial decisions and adnmi nistrative experience after the

enact nent of the NTA raised a nunber of significant issues in relation toits
operation.
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C. Court cases affecting the operation of the Native Title Act

Pre-WKk cases

18. In 1995 the High Court decision in Brandy ° raised constitutiona
guestions about the role of the National Native Title Tribunal, and suggested
that it could not nake determ nations of native title even where all parties
agr eed.

19. Again in 1995, the Federal Court held in Lane ® that native title clains
were required to be registered as soon as they had been | odged. Native title
claimants therefore had automatic access to the right to negotiate, whether or
not their application could satisfy the acceptance test in the NTA. That test
had been designed as an initial filter to ensure that clainms that were
frivolous or vexatious, or that prima facie could not be made out, did not
obtain the significant statutory rights that the NTA provided. In 1996 in
Waanyi, 7 the High Court also found that the Native Title Registrar could not
refuse to accept a claimif there was a | egal doubt about whether native title
may or may not exist over the area clai nmed.

20. This and other factors led to | arge nunbers of overlapping and multiple
clainms for the same area

21. In response to the Brandy and Lane decisions in 1995, the then Labor
Government introduced a bill into the Australian Parliament that contained
anmendnents to ensure the constitutional validity of the determ nation process,
and to create a new registration test for clainms. That bill was not debated
before the 1996 federal election was call ed.

The WKk decision

22. The High Court’s WK decision on 23 Decenber 1996 denonstrated that the
assunption that native title had been extinguished by the grant of a | ease was
wrong, and that native title may still exist on pastoral |ease |and.

23. In summary, a majority of the High Court held that the grant of
particul ar pastoral |eases under Queensland | egislation did not confer

excl usi ve possession on the pastoral |essees, and that any native title in
relation to that |and had not necessarily been extinguished by the grant of
those | eases. The majority of the Court found that where an inconsistency

ari ses between the rights enjoyed by native title holders and the rights
conferred upon the | essee, native title rights nust yield to the extent of the
i nconsistency to the rights of the |essee.

24, The WKk decision gave rise to new i ssues under the NTA:

- governments had carried on activities after 1 January 1994 on
pastoral |ease |and without conplying with NTA procedures on the
understandi ng that there was no native title there; those acts
could be invalid if native title existed on that |and;
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- the recognition that native title could “co-exist” with the
interests of other parties in particular |land was significant; the
NTA as enacted in 1993 provi ded no mechani smfor managing this
inter-relationship; and

- where native title was of this co-existing kind, it was clearly
not equivalent to full ownership. The “freehold test” as the test
of what kinds of acts could be done by governnents in the future
was not al ways appropri ate.

25. In summary, the original NTA did not adequately take account of the
possibility that native title m ght exist on pastoral |leases. It did not
therefore adequately address the |egal relationship between these co-existing
rights. It left both native title holders and pastoralists uncertain of their
rights under the NTA.

D. Limtations in the 1993 Act

26. Apart fromthe effect of these judicial decisions, problens with the
adm ni stration of the NTA becane apparent soon after it came into operation
For i ndi genous people, the NTA processes were proving |lengthy. For exanple,
at the tinme the Native Title Amendment Bill was being debated in 1998, there
were around 700 applications for native title determ nations and only two
determi nations of native title on mainland Australia (at December 1998 there
are still only four mainland determ nati ons and one of fshore).

27. O major significance were the deficiencies of the provision in the
original NTA that allowed for agreenents between native title holders and
governments. \here there had not been a determ nation of native title, there
was no certainty that the indigenous parties to any agreenent were indeed the
native title holders. There was no way to nmake sure that agreenents could be
| egal |y binding. Since agreements are an inportant way of avoiding costly and
contentious litigation, and the principle of encouraging agreenents was
supported by all parties, this was a significant defect in the NTA

28. O her issues included that the provisions that should have all owed the
right to negotiate to be replaced for |ow inpact m ning and petrol eum
exploration titles proved to be al nost unworkable. The right to negotiate
process itself was the cause of unanticipated delays, in part due to the
difficulties dealing with multiple claimnts.

29. I ndi genous peopl e were not being assisted to the extent originally

envi saged by the Aboriginal/Torres Strait representative bodies. These bodies
| acked explicit powers and functions, and their accountability regi ne was not
inline with the inmportance of their intended role.

E. Devel oping the amendnents

30. In sumary, by 1997 it had becone apparent that the NTA needed to be
significantly amended: to put in place an appropriate registration test for
native title clains; to resolve the constitutional difficulties arising from
the Brandy decision; to give greater recognition to the role of
Aboriginal/Torres Strait |slander representative bodies and better specify



CERDY/ C/ 347
page 8

their roles and responsibilities; to ensure legal certainty for voluntary
negoti ated agreenents and encourage their use; and deal with the effects of
the WKk decision

31. As part of developing its response to the WKk decision, the Government
undertook fromearly 1997 an extensive consultation phase with all interest
groups, including indigenous groups, mners, pastoralists, State and Territory
governments and | ocal governnment. The Prinme Mnister net with representatives
of all groups on a number of occasions in an attenpt to devel op an agreed

| egi sl ative response.

32. In May 1997, the Prime Mnister released the “10-point plan”. It becane
the basis for a draft bill that was released in June of that year for
consul tation. An anmendnent bill was presented to Parlianment in 1997 and again

in 1998, and the Native Title Amendnment Act 1998 was finally passed in

July 1998. As part of the parlianentary process, the Governnent proposed or
accepted a significant number of amendments to the bill. For exanmple, the
Gover nment proposed amendnments to the bill to strengthen the process of
notifying native title parties about a range of acts that can be done on
native title land (the future act regine). Mst of the Native Title Amrendnent
Act commenced on 30 Septenber 1998, with the rermai nder comrenci ng on

30 COct ober 1998.

F. A summary of the changes to the Native Title Act

1. Changes dealing with non-WKk issues; Brandy issues

33. To overcome the constitutional problens raised by the Brandy case, al
applications for determ nations of native title and conpensati on under the NTA
are made directly to the Federal Court, rather than the National Native Title
Tribunal. ® The Tribunal retains, anpng others, the function of nediating
clains where the Federal Court believes this would assist resolve outstandi ng

i ssues between the parties. ° It has been given additional functions of
provi di ng assistance to parties to reach agreenents, including those
concerning the exercise of “statutory access rights” (see bel ow).

2. Registration test

34. The “acceptance test” has been replaced by a new registration test
applied by the Native Title Registrar. ! Cainmnts who pass the registration
test obtain significant procedural rights under the NTA and:

- can be parties to a right to negotiate process;

- will have the right to be notified and comment about certain
activities done by governnents, and about mining and conpul sory
acquisitions to which the right to negotiate does not apply;

- are eligible to exercise statutory access rights; and

- can respond to “non-clai mant applicati ons” (where non-native title

parties can apply for a determ nation that native title does not
exi st).
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35. To be registered, claimants must be authorized on behalf of the clai mant
group; show that prima facie at |east some of the native title rights and
interests clainmed can be established; show that at |east one nenber of the
claimgroup has or had a traditional physical connection with at |east part of
the |l and; ensure that any native title rights do not consist of the assertion
of the ownership of mnerals etc. where the Crown wholly owns theny not claim
exclusive rights offshore; and ensure that the native title rights clained
have not been ot herw se exti ngui shed.

36. The failure of a claimto pass the registration test does not prevent it
fromcontinuing in the Federal Court.

3. Confirmation provisions

37. In response to legal uncertainty in a range of areas, the NTA enabl es
the past extinguishment of native title by the grant of previous exclusive
possession tenures to be confirmed by States and Territories. These
confirmation provisions seek to reflect the comon | aw, but renove the need
for |l engthy case-by-case determ nation by the courts.

38. These grants include freehold and residential, commercial, conmunity

pur poses and sone agricultural |eases, and a Schedul e of specific types of
such |l eases. The States and Territories are allowed to confirm extingui shnent
on these exclusive possession tenures in their jurisdiction, in particular
those that are set out in the Schedule to the NTA. ! Just terns conpensation
is assured should it be the case that there was in fact no prior conmon | aw
ext i ngui shnent on any of these tenures. *?

39. Applications for native title cannot be registered over these tenures.
However, only a small percentage of the total area of Australia is potentially
affected by the confirmation reginme — it is estimated that the Schedul e of

| eases represents about 7.7 per cent of Australia, with freehold representing
about another 12.8 per cent. This |eaves around 79 per cent of Australia that
is potentially clainmable where traditional connection with the |and can stil
be established.

40. An anendnent to the bill took account of the views of the Parlianmentary
Joint Committee on Native Title and the Aboriginal and Torres Strait I|slander
Land Fund. The Committee recomrended that the Governnent should dea
sensitively with those situati ons where indi genous people continue to Iive on
reserves and are unable to register native title applications. Accordingly,
the Governnent proposed anendnents that allow native title claimants in
occupation of |land the subject of a land rights type grant or held on trust
for indigenous people, to overcome the effect of past extinguishnment by any
historical act and have their claimdetermned. ¥ Further |and over which
native title has been extingui shed, even where that extinguishnment had been
confirmed, can be clained where it has reverted to vacant Crown |and. *

4, Agreenents

41. A conprehensive and legally effective agreements process is included,
based on a system of registration of “indigenous |and use agreenments”. ¥ The
resources industry and indi genous conmunities have been increasingly
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interested in negotiating agreements, and there is wi de support for these
provi sions. These agreenments can cover any matters relating to native title

i ncluding for instance, conpensation; procedural rights that are to apply
instead of the right to negotiate or other procedures under the NTA; the
manner of exercise of native title and non-native title rights in an area, for
exanple, on a pastoral |ease; and the surrender of native title. They can
also allow acts to be done that woul d otherwi se not be possible under the NTA,
such as the granting of a non-exclusive |ease on vacant Crown | and and, where
State or Territory legislation allows it, they can also validate acts that
have been done invalidly, or that may be done invalidly in the future.

5. Rights of governnents

42. The amendments also clarify the rights of governnents to authorize the
use and managenent of water; to provide facilities for services to the public;
and to inplenent past reservations of land for a particular purpose. * Native
title holders nust in many cases be given an opportunity to conment on the
proposed activity, and conmpensation is payable by the governnment for any
effect on native title.

6. Alternative reqgines

43. There is an increased ability for native title clains processes to be
managed within State and Territory |land systenms. Provided criteria set out in
the Act to ensure independence and appropriate resourcing are nmet, State and
Territory tribunals can undertake National Native Title Tribunal and Native
Title Registrar functions (including applying the registration test). VWhile
set up under the law of the relevant jurisdiction, these tribunals will be
appl yi ng NTA provisions in such cases. Y

7. Relationship with the Racial Discrimnation Act 1975

44, New section 7 inserted by the Native Title Arendment Act 1998 provides
that the NTA is intended to be read and construed subject to the provisions of
the Racial Discrimnation Act 1975 (the RDA, that inplements Australia’'s
obligations under CERD). The new section reflects the position under the
original section 7 of the NTA, nanely, that nothing in the NTA affects the
operation of the RDA. This neans that the RDA will apply to the performance
of functions and the exercise of powers conferred or authorized by the NTA.
Ambi guous provisions in the NTA should be construed consistently with the RDA

8. Conpul sory acquisitions

45, Generally, in the future native title will only be able to be

extingui shed by agreement with the native title holders or by a

non-di scrim natory acqui sition process. The anmended NTA maintains and indeed
strengthens the provisions in relation to conpul sory acquisition of native
title. The relevant provisions are as foll ows:

- native title can be conpul sorily acquired and thereby extingui shed
by governnents only where freehold title can be compul sorily
acqui r ed;
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- native title can only be conmpul sorily acquired and extingui shed if
the | aw under which the acquisition takes place pernmts both
compul sory acquisition of native title rights and non-native title
rights;

- native title can only be compul sorily acquired and extingui shed if
in the particular case the native title rights and non-native
title rights are acquired;

- native title can only be conmpul sorily acquired and extingui shed if
the practices and procedures adopted in acquiring the native title
rights and interests are not such as to cause the native
title-hol der any greater disadvantage than is caused to the hol der
of non-native title rights and interests when their rights and
interests are acquired; and

- just-terms conpensation is assured, plus an ability by the native
title-holders to request non-nonetary conpensati on and a
requi renent that there be negotiation in good faith on this
i ssue. 18

46. This is a strengthened non-discrimnatory regine. It gives native
title-holders the sanme protections as freeholders, and some additiona
protections. Significant specific procedural rights are provided to native
title-holders in relation to the conpul sory acquisition for third parties for
an infrastructure facility, and the right to negotiate or appropriate State or
Territory regines are avail able for other conpul sory acquisitions for third
parties. The policy of the Governnent is that there will be in the future
legitimate | and managenent needs for native title and non-native title |and,
such as suburban devel opments, public infrastructure and agricul tural

devel opnents. At the sanme time, it provides significant rights to native
title-holders in relation to those |legitimte government activities.

9. Anendnents relating to the Wk deci sion

47. The nost inportant of the anmendnents in relation to the WKk decision are
as follows:

(a) Validation provisions

48. States and Territories can validate acts done in the period

1 January 1994 to the date of the WK decision, but only where those acts were
done on current or forner |easehold or freehold land. * The validation
provisions are simlar to those contained in the original Act but are not as
wi de-rangi ng. Anendnents made to the bill in 1998 ensure that native
title-holders and representati ve bodies are required to be notified of mning
grants that may be affected by the validation provisions.

(b) Primary production activities

49. The amendnments al so expressly confirmthat pastoralists can lawfully
carry on activities under their pastoral |ease notw thstanding that native
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title my co-exist and, in line with what the Hi gh Court found in WKk, that
the exercise of pastoral rights “prevail” over the exercise of native title
rights on pastoral |ease |land. 2°

50. In addition, governnents are not prevented under the NTA from
authorizing the carrying on of other primary production activities on pastora
| ease land. State and Territory |and nmanagenent and environnental regulatory
regimes will continue to apply as they did before Mabo, the NTA and Wk. The
amendments ensure that the States and Territories retain the capacity to
manage those issues, notw thstanding that native title nmay exi st on pastora

| ease | and.

51. These primary production provisions cannot be used to extinguish native
title. Under the amendnents the only way in which native title can be
extingui shed on a pastoral lease is by agreement with the native
title-holders, or by its acquisition by government under non-discrimnatory
acquisition legislation. 1In sonme jurisdictions, acquisitions can only be nade
for “public purposes”.

52. The NTA also all ows governnments to continue to grant off-farm grazing
and irrigation rights, and to provide for the renoval of some resources from
pastoral |ease |ands, but with procedural rights and conpensation to native
title-holders. #

(c) The right to negotiate

53. The right to negotiate process is a unique statutory right. |t has been
stream ined, its application in some circunmstances has been renoved and the
ability of States and Territories to inplement their own appropriate regines
has been increased.

54, Where the right to negotiate has been reworked, native title-hol ders
must still have the same rights as freeholders, and, in particular, the right
to be notified, to be consulted, to object and be heard by an i ndependent
body. #

55. States and Territories are given additional abilities to replace the
full Commonwealth right to negotiate with their own regi nes on pastoral |ease
| and and other |and where native title is only a co-existing right. 2 States
and Territories are also able to replace the right to negotiate for |ow inpact
m ning grants such as exploration, prospecting and fossicking, for alluvia
gold and tin mning, and opal and gemmning with alternative procedura
rights. 24

56. Significant conditions are set out in the amended NTA that nust be
satisfied before the Commnweal th will approve any State/ Territory regi nes.
In some cases, such conditions include the existence of |egislation for the
protection of sites of significance to indigenous people. #

(d) Statutory access rights

57. In response to the WKk decision, concern was expressed by sone
i ndi genous groups that pastoral |essees nay attenpt to prevent native title
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cl ai mants who have regularly had access to the | essee’s |and for the purpose
of conducting traditional activities fromcontinuing that access. Conversely,
sonme pastoralists were concerned that native title clai mants who had not

previ ously had access to pastoral |eases would attenpt to do so,
notwi t hstandi ng that they had a weak cl aim

58. The amendments guarantee that registered native title claimnts can
continue to have existing access to pastoral |ease |and while waiting
determination a claimfor native title - this is to protect registered
claimants so that they cannot be denied | ong-standi ng access as a possible
means of weakening their native title claim 2

G The conpliance of the amendnents with the principles
of the Native Title Act

59. At the beginning of the paper, four basic principles were described on
whi ch the original NTA was fornul ated. The summary bel ow consi ders the
amendnents to the NTA agai nst those principles to show their conpliance with
t he fundanental s of the original NTA

(i) Recognition of native title. The NTA continues to recognize and
protect native title. # Under the anmendnents, a process for
recognition remains, but clainms are conmenced in the Federa
Court rather than the National Native Title Tribunal. However,
the National Native Title Tribunal maintains a role in
medi ation, and there is a nore legally certain agreenents
process that can facilitate recognition. Wile the States and
Territories are able nore easily to use their own tribunals
rather than the National Native Title Tribunal, they nmust neet
the NTA criteria of independence and sufficient resources 2 and
nmost importantly, operate directly under the Comronweal t h NTA,
not State and Territory law. This ensures a nationally
consi stent system

(ii) Protection of native title. It is still the case that native
title can generally only be extingui shed under the NTA through
agreement with native title-holders or by means of
non-di scrim natory conpul sory acqui sition process. In al npst
all other cases the non-extingui shnment principle applies. The
“freehold test” is retained in many circunstances; that is,
native title is awarded the sane protection as freehold, the
hi ghest formof land title in Australian |law. The NTA
recogni zes and protects potentially co-existing native title on
pastoral |eases, which represent over 40 per cent of Australia's
| and mass. Where the right to negotiate is revised or replaced,
signi ficant procedural rights must be awarded to native
title-holders and regi stered claimnts. Generally, there nust
be consultation about ways of mnimzing the inmpact of nining
and acquisition on native title, and access to an independent
body.
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(iii) Leqgal certainty for governnents and third parties. States and
Territories are able to validate certain acts done in the period
prior to the WKk decision. Governmental functions are also
assured provided that the specified procedures are followed.

(iv) The NTA as a framework. While the position of exclusive
possessi on tenures has now been put beyond doubt in the
interests of certainty, the content of native title and its
inter-relationship with non-native title interests will stil
largely be a matter for future judicial consideration

H.  The Indi genous Land Fund

60. The Aboriginal and Torres Strait Islander Land Fund (Land Fund) was
established in 1994 as part of the Governnent’s response to the Mabo deci sion
Its purpose was to assist indigenous people to purchase land in recognition
that many native title rights had al ready been extingui shed.

61. The Governnent is committed to continued support for the operation of
the Land Fund and the role of the Indigenous Land Corporation (ILC) which
seeks to assist indigenous people to acquire and manage | and in a sustainable
way.

62. The Land Fund was established with an initial allocation of

$A 200 mllion in 1994-95 and subsequent allocations of $A 121 million
per year (indexed). This will provide a guaranteed capital base of

$A 1.3 billion, and continued funding for the ILC for |and purchase.

In 1998-99 the Fund will provide $A 50 nmillion to the ILC for |and purchases.
The ILC has set a priority for its first five years of operation on restoring
| and of cultural significance to indigenous people.

63. In addition to the funding of the Land Fund, the CGovernnment expects to
have spent a total of $A 268 million on native title in the period 1996-97
to 1999-2000, nade up as foll ows:

- native title clains assistance (funding to representative bodies):
$A 168 nillion

- national Native Title Tribunal: $A 83 mllion; and

- native title cost sharing with the States and Territories:
$A 17 mllion.

64. Fifteen per cent of the Australian continent is now Aborigi nal - owned
or -controlled.

65. In sumuary, the anended Native Title Act provides the follow ng benefits
to native title-hol ders:

- respects the conmon | aw and i npl ements the Mabo deci si on
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- recogni zes and protects native title so that it can still be
claimed, inline with the Wk decision, over 79 per cent of

Australia;

- makes proper provision for co-existing native title on pastora
| ease | and;

- guarantees regi stered native title claimnts’ existing access to
pastoral |and pending a native title determ nation

- provides a clearer clains process and deals with the overl apping
and multiple claims that are dividing Aboriginal conmunities;

- recogni zes and strengthens the role of native title representative
bodies to facilitate the recognition and protection of native
title;

- enabl es the |l egal certainty of agreenents that are essential for
co- exi stence; and

- the Governnent has maintained the Land Fund to enabl e the purchase
of land where native title has been extingui shed.

1. POLICY ON ABORI G NAL LAND RI GHTS

A. Sunmmary of indigenous land rights in Australia

66. Most Australian States and Territories have sonme form of |egislation
relating to the provision of access, and granting of |and, to indigenous
peoples. Comonwealth [and rights |egislation seeks to recogni ze and provide
for Aboriginal people and Torres Strait Islander rights and needs in relation
to land. The Comonweal th | egislation includes the Aboriginal Land Rights
(Northern Territory) Act 1976 (the ALRA), the Aboriginal Land G ant

(Jervis Bay Territory) Act 1986 and the Aboriginal Land (Lake Condah and

Fram i ngham Forest) Act 1987. These Acts provide for land rights in the
Northern Territory, the Jervis Bay Territory, and the Lake Condah and

Fram i ngham Forest regions in Victoria respectively. |In Decenber 1995, the
Jervis Bay National Park and Botanic Gardens were handed back to the
Abori gi nal Community Council. In Victoria, the legislation provides for the

grant of sonme land in Victoria to Aboriginal people.

67. The ALRA mekes provision for the granting of inalienable freehold
title with exclusive rights of possession and access to land in the

Northern Territory to Aboriginal Land Trusts. Since the conmencenent of the
Act alnost half of the land in the Northern Territory has been granted to
Aboriginal Land Trusts as a result of land clains.

B. Review of the Aboriginal Land Ri ghts Act

68. The ALRA has not been the subject of a nmajor review since 1983. The
CGover nment has previously announced that it will nmaintain the current right of
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Abori gi nal people to consent to mineral exploration on |and held by them On
16 July 1997, the Mnister for Aboriginal and Torres Strait |slander Affairs,
Senat or John Herron, announced a review of the ALRA, and in October 1997

M. John Reeves, QC, was appointed to undertake the review

69. After an extensive consultation process, which included consultation
wi th Aboriginal people, the report “Building on Land Rights for the Next
Generation: Report of the Review of the Aboriginal Land Rights (Northern
Territory) Act 1976” was presented to the Mnister for Aboriginal and Torres
Strait Islander Affairs on 20 August 1998. The report is w de-ranging and
makes recomendati ons for substantial changes to the ALRA

70. The Governnent referred the Reeves Report to the House of
Representatives Standing Comm ttee on Aboriginal and Torres Strait |slander
Affairs in Decenber 1998. Referral of the report to the Standing Comittee
provi des an opportunity for ascertaining the views of those with an interest
in the recomendations of the report. The Governnent will develop its
response to the Reeves Report in the context of responding to the Standing
Committee’s report.

I11. FUNCTIONS OF THE ABORI G NAL AND TORRES STRAI T | SLANDER
SOCI AL JUSTI CE COWM SSI ONER

71. The Aboriginal and Torres Strait Islander Social Justice Conm ssioner
(the Social Justice Conm ssioner) is a nenber of the Human Rights and Equa
OQpportunity Comm ssion (the Comm ssion). The Commi ssion is an i ndependent
authority established under Commonwealth |egislation. Its functions include
handl i ng conpl ai nts of discrimnation under Commonweal th anti-discrim nation
| egislation (including the Racial Discrimnation Act 1975), the pronotion of
awar eness of human rights and the education of the conmunity about human
rights. The Social Justice Comr ssioner is appointed under the provisions of
the Human Ri ghts and Equal Opportunity Conm ssion Act 1986. The position of
Aboriginal and Torres Strait |slander Social Justice Conm ssioner was created
as a result of the findings of the Royal Comm ssion into Aboriginal Deaths in
Custody and the National Inquiry into Racist Violence. The position was
created in 1992.

A. The functions of the Social Justice Conm SSioner

72. The Social Justice Comm ssioner's principal functions and
responsibilities are set out in section 46C of the Human Ri ghts and Equa
Opportunity Commr ssion Act 1986. These have renmmi ned unchanged since the
position was created in 1992. The principal functions include:

(a) To submt a report to the Mnister, as soon as practicable after
30 June in each year, regarding the enjoynent and exercise of human rights by
Abori gi nal persons and Torres Strait |slanders, and including reconmendations
as to the action that should be taken to ensure the enjoynent and exercise of
human rights by those persons;

(b) To pronote discussion and awareness of human rights in relation to
Abori gi nal persons and Torres Strait |slanders;
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(c) To undertake research and educati onal programmes, and ot her
programes, for the purpose of pronoting respect for the human rights of
Abori gi nal persons and Torres Strait |slanders and pronoting the enjoyment and
exerci se of human rights by Aboriginal persons and Torres Strait |slanders;

(d) To exam ne enactnents, and proposed enactnents, for the purpose of
ascertai ni ng whet her they recogni ze and protect the human rights of Aborigina
persons and Torres Strait |Islanders, and to report to the Mnister the results
of any such exam nation

73. The Social Justice Comm ssioner was given additional functions in 1993.
Section 209 of the Native Title Act 1993 provides that:

“(1) As soon as practicable after 30 June in each year, the Aborigina
and Torres Strait Islander Social Justice Comm ssioner (appointed under
the Human Ri ghts and Equal Opportunity Conm ssion Act 1986) nust prepare
and submit to the Commonwealth M nister a report on

(a) the operation of this Act; and

(b) the effect of this Act on the exercise and enjoynent of
human rights of Aboriginal peoples and Torres Strait I|slanders.

(2) The Commonweal th M nister may at any tine, by witten notice,
direct the Commi ssioner to report to the Comonweal th M nister on any
matter covered by paragraph (1) (a) or (b).”

B. Proposed restructuring of the Comm SSion

74. The Commonweal th Governnment is proposing to restructure the Conm ssion
Legi sl ati on that would have inmpl emented these changes | apsed on the calling of
the Federal election in August 1998. It is the Governnent’'s intention to

reintroduce the legislation into Parlianent as soon as possible.

75. The | egislation provides for the refocusing of the Conm ssion's
functions, in order to give greater priority to education, dissem nation of
i nformati on on human rights and assi stance to business and the genera
conmuni ty.

76. The Commi ssion’s new structure, which is ained at enabling the
Commission to work in a nore stream i ned, cooperative and cohesive manner, and
to make better and nore efficient use of its resources, will provide for three

deputy presidents to replace the five current special - purpose Comr ssi oners.
In addition to the position of Social Justice Comm ssioner, these current
speci al - pur pose Conmi ssioners are the Race Discrimnation Conm ssioner, the
Sex Discrimnation Comm ssioner, the Disability Comm ssioner and the Human
Ri ghts Conmi ssi oner.

77. Under the proposed new structure, one deputy president will be assigned
general responsibility for sex discrimnation and equal opportunity matters;
one will be assigned human rights and disability discrimnation; and one wl|
have responsibility for matters concerning Aboriginal and Torres Strait

I sl ander social justice and race discrimnation
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78. Thi s proposed restructuring of the Conm ssion will not change in any way
the functions of the Commission in relation to the enjoynent and exercise of
human rights by Aboriginal people and Torres Strait Islanders. All those
functions |isted above will continue to be performed. However, because there

will no |onger be a specific Aboriginal and Torres Strait |slander Socia
Justice Conm ssioner, the functions will be perforned by the Comm ssion as a
whole. It will be a matter for the Comr ssion to del egate responsibility for

the performance of these functions to the rel evant deputy president.
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