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| NTRODUCTI ON
A.  Land and people
Geogr aphy
1. Israel's area within its boundaries and ceasefire lines is 10,840
square mles (27,800 sq. km). Long and narrow in shape, it is some 280 mles

(450 km) in length and about 85 miles (135 km across at the w dest point.
The country may be divided into four geographical regions: three paralle
strips running north to south and a large, nostly arid zone in the southern
hal f.

Denpar aphi cs

2. As of COctober 1997, the total population of Israel nunbered 5,863,000
with over 4.7 mllion Jews (80.2 per cent of the total population), 872,000
Muslinms (14.9 per cent), about 190,000 Christians (3.2 per cent) and around
100, 000 Druze and other faiths (1.7 per cent).

3. The popul ation of Israel increased in 1996 by 140,000, of whom 88, 000
are Jews, representing a lower rate of increase than in 1995. In 1990-1991, at
the height of imrigration fromthe former USSR and the CI'S, the average annua
growth rate was 250,000. Since the beginning of 1990 the popul ati on of Israel
has increased by a total of 26.3 per cent.

4. The birth-rate in 1995 was 21.1 per 1,000, while the infant nortality
rate was 6.8 per 1,000. As of 1993, life expectancy for male Israelis was
75.3 years and for female Israelis 79.5 years. The total fertility rate was
2.9 per 1,000. 29.7 per cent of the popul ati on was aged 14 or younger while
9.5 per cent of the popul ati on was aged 65 or ol der.

5. Israel has a literacy rate of over 95%
The Econony
6. Israel's Gross Donestic Product (GDP) in 1996 was 272.8 billion new

I sraeli shekels (NI'S) (approximately US$ 85 billion) in 1995 constant prices.
GDP per capita for this period was approximtely 48,000 NI S (approxi mately
$15,000). The external debt was $44.28 billion.

7. The dol | ar exchange rate at the close of 1990 was 2.048 NI S per $1, and
at the close of 1995, 3.135 NI'S per $1. The annual average of the dollar
exchange rate in 1990 was 2.0162, and in 1995, stood at 3.0113. In 1997 the
dol | ar exchange rate was about 3.5 NI'S per $1.

Language

8. Hebrew and Arabic are the official State |anguages. They are prinmary

| anguages of instruction in conpul sory education, and either |anguage may be
used by a nenber of the Knesset (Israel's parlianent) to address the House.

I srael television and radi o broadcast in Hebrew, Arabic and, to a |esser
extent, English, Russian and Amharic.
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B. Ceneral political structure

Recent history

9. The State of Israel was founded on 15 May, 1948. | srael represents the
cul m nati on of al nost 2,000 years of longing on the part of the Jew sh people
for the reestablishment of an independent State. A guiding principle for al
governments of Israel since its inception has been the “ingathering of the
exiles”, the historic return of the Jewi sh people to its ancestral land. This
concept was enshrined in the Declaration of |Independence and has continued to
be a maj or component of Israel's national life to the present day. |In the
words of Israel’s Declaration of |Independence, the State “extend(s its) hand
to all neighbouring States in an offer of peace and good nei ghbourliness.”

10. In 1977 the late President of Egypt, Anwar Sadat, becane the first Arab
head of State to visit Israel. 1In 1979 a treaty of peace was signed between

| srael and Egypt. The Madrid Peace Conference, convened in October 1991, was
the first time that Israel, the Syrian Arab Republic, Lebanon, Jordan and the
Pal estinians had nmet in an open and public setting for the specific purpose of
negotiating peace. |In Septenmber 1993, Israel and the Pal estine Liberation
Organi zation signed the Declaration of Principles in Washington D.C., and in
Novenber 1994, Israel and Jordan concluded a peace treaty, formally ending

46 years of conflict. In Septenber 1995 Israel and the PLO signed the Interim
Agreement on the West Bank and Gaza Strip and, pursuant to that agreement, a
Final Status Agreement regarding these territories is to be concluded by 1999.

Structure of Governnment

11. Israel is a parlianmentary denocracy, consisting of |egislative,
executive and judicial branches. |Its institutions are the presidency, the
Knesset (parliament), the Government (Cabinet), the judiciary and the Ofice
of the State Conptroller.

12. The systemis based on the principle of separation of powers, with
checks and bal ances, in which the executive branch (the Governnent) is
subject to the confidence of the |egislative branch (the Knesset) and the
i ndependence of the judiciary is guaranteed by |aw.

The presidency

13. The President is the head of State, and his office synbolizes the unity
of the State, above and beyond party politics.

14. Presidential duties, which are primarily cerenonial and formal, are
defined by law. Anpng the President’s formal functions are the opening of the
first session of a new Knesset, accepting the credentials of foreign envoys,
signing treaties and | aws adopted by the Knesset, appointing judges,

appoi nting the Governor of the Bank of Israel and heads of Israel's diplomatic
m ssi ons abroad, pardoning prisoners and comuting sentences on the advice of
the Mnister of Justice. The President’s approval is required prior to

di ssol ving the Knesset by the Prime M nister.
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15. The President, who may serve two consecutive terns, is elected every
five years by a sinple majority in the Knesset from anong candi dates noni nat ed
on the basis of their personal stature and contribution to the State.

The Knesset

16. The Knesset is the House of Representatives of the State of Israel; its
main function is to legislate. Elections for the Knesset and for the Prine
M nister are held simultaneously. They are secret, and the entire country
constitutes a single electoral constituency. Knesset seats are assigned in
proportion to each party's percentage of the total national vote. A party's
surplus votes, that is, those which do not reach the threshold for an

addi tional seat, are redistributed anong the various parties according to
their proportional size resulting fromthe elections, or as agreed between
parties prior to the election.

17. The Knesset is elected for a tenure of four years, but nay dissolve
itself or be dissolved by the Prine Mnister, with the President’s approval
before the end of its term Until a new Knesset is formally constituted
following elections, full authority remains with the outgoing governnent.

18. The Knesset operates in plenary sessions and through 13 standing

comm ttees: the House Committee; the Foreign Affairs and Security Conmittee;
the Finance Committee; the Econonics Conmittee; the Interior and Environment
Conmittee; the Education and Culture Committee; the Labour and Social Affairs
Committee; the Constitution, Law and Justice Conmittee; the Immigration and
Absorption Conmittee; the Committee for State Audit Affairs; the Comrittee on
the WAr Against Drug Addictions; the Science Conmittee and the Committee for
Advanci ng the Status of Wonen.

19. In plenary sessions, general debates are conducted on government policy
and activity, as well as on legislation submtted by the government or by

i ndi vi dual Knesset nenbers. Debates may be conducted in Hebrew and Arabic
simul taneous translation is avail able.

The CGover nnent

20. The CGovernnment (Cabinet of Mnisters) is the executive authority of the
State, charged with adm nistering internal and foreign affairs, including
security matters. |Its policy-nmaking powers are very wide and it is authorized

to take action on any issue which is not del egated by | aw to anot her
authority. The Governnent usually serves for four years, but its tenure may
be shortened by the resignation of the Prine Mnister or by a vote of

no- confi dence.

21. The Prine Mnister is elected directly by popul ar vote, simultaneously
with the Knesset elections. Until the 1996 el ections, the task of formng a
government and heading it was assigned by the President to the Knesset nenber
consi dered to have the best chance of forming a viable coalition governnent.

22. The ministers are responsible to the Prime Mnister for the ful fil nent
of their duties and are accountable for their actions to the Knesset. Most
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mnisters are assigned a portfolio and head a mnistry; others serve without a
portfolio but may be called upon to take responsibility for special projects.
The Prine Mnister may also serve as a ninister with a portfolio

23. The nunmber of ministers, including the Prime Mnister, may not exceed
18, nor be less than 8. At least half the ministers nust be Knesset nenbers,
but all nust be eligible for candi dacy for Knesset membership. The Prine

M nister, or another mnister with prime mnisterial approval, may appoint
deputy mnisters, up to a total of six; all must be Knesset nenbers

The Judiciary

24. The absol ute independence of the judiciary is guaranteed by law Judges
are appointed by the President, on the recomendati on of a special nom nations
commi ttee conprised of Supreme Court judges, nenbers of the bar, ministers and
Knesset nenbers. Judges' appointnments are with tenure, until mandatory
retirenent at age 70.

25. Magi strates' and District Courts exercise jurisdiction in civil and
crimnal cases, while juvenile, traffic, mlitary, |abour and nunicipal appea
courts each deal with matters com ng under their jurisdiction. There is no
trial by jury in Israel.

26. In matters of personal status such as nmarriage, divorce and, to some
ext ent, maintenance, guardi anship and the adoption of minors, jurisdiction is
vested in the judicial institutions of the respective religious conmunities:

t he Rabbinical court, the Muslimreligious courts (Shari'a courts), the
religious courts of the Druze and the juridical institutions of the 10
recogni zed Christian conmunities in |Israel.

27. The Suprene Court, seated in Jerusalem has nationw de jurisdiction. It
is the highest court of appeal on rulings of lower tribunals. 1In its capacity
as High Court of Justice, the Suprene Court hears petitions in constitutiona
and adm ni strative |aw i ssues agai nst any government body or agent, and is a
court of first and |ast instance.

28. Al t hough legislation is wholly within the conpetence of the Knesset, the
Supreme Court can and does call attention to the desirability of |egislative
changes. It also has the authority to determ ne whether a |aw properly
conforms with the Basic Laws of the State and to declare a | aw void.

The State Conptroller

29. The State Conptroller carries out external audits and reports on the
legality, regularity, econony, efficiency, effectiveness and integrity of the
public administration in order to assure public accountability. |srael

recogni zed the inportance of State audit in a denocratic society and in 1949
enacted a | aw which established the Ofice of the State Conptroller. Since
1971, the State Conptroller has also fulfilled the function of Public
Compl ai nts Commi ssi oner (ombudsnman) and serves as an address to which any
person nmay submit conplaints against State and public bodi es which are subject
to the audit of the conptroller.
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30. The State Conmptroller is elected by the Knesset in a secret ballot for a
five-year term The Conptroller is accountable only to the Knesset, is not
dependent upon the Government, and enjoys unrestricted access to the accounts,
files and staff of all bodies subject to audit. The Conptroller’s activities
are carried out in cooperation with the Knesset Conmittee for State Audit
Affairs.

31. The scope of State audit in Israel is amobng the npst extensive in the
world. It includes the activities of all governnent mnistries, State
institutions, branches of the defence establishnment, |ocal authorities,
government corporations, State enterprises, and other bodies or institutions
decl ared subject to audit.

32. In addition, the State Conptroller has been enpowered by |aw to inspect
the financial affairs of the political parties represented in the Knesset,

i ncludi ng el ection canpai gn accounts and current accounts. \When
irregularities are found, nonetary sanctions are inposed.

Basi c Laws

33. I srael has no formal constitution as yet. Instead, it has chosen to
enact Basic Laws dealing with different conponents of its constitutiona
regi ne; these Basic Laws, taken together, conprise a "constitution-in-the-
maki ng" .

34. The Basic Laws are adopted by the Knesset in the sane manner as ot her

| egislation. Their constitutional inmport is derived fromtheir nature and, in
sonme cases, fromthe inclusion of “entrenched cl auses” whereby a speci al
majority is required to anend them The followi ng are the Basic Laws of the
State of Israel: Knesset (1958); State Lands (1960); President (1964); State
Econony (1975); Israel Defence Forces (1976); Jerusalem (1980); Adm nistration
of Justice (1984); State Comptroller (1988); Human Dignity and Liberty (1992);
Freedom of Occupation (1992); The Government (1992).

35. There are currently three additional draft Basic Laws being circul ated
prior to their submission to the Mnisterial Cormittee on Legislation: Draft
Basic Law. Due Process Rights, Draft Basic Law. Social Rights, and Draft
Basic Law. Freedom of Expression and Associ ati on.

Article 1 - Self-determ nation

36. Israel's recognition of the universal right to self-deternmnation is
enbodied in its Declaration of |Independence, which contains a clear conmitnment
that Israel will be “faithful to the principles of the United Nations
Charter”.

37. The State of Israel mmintains a democratic, republican form of

government through a system of national elections which are prescribed by | aw.
As di scussed under article 25, every citizen of at |east 18 years of age is
entitled to vote, without distinction as to gender, race, colour, ethnicity,
weal th, property or any other status (Basic Law. Knesset, sect. 5). The
voting rate in national elections is generally very high in all sectors of the
popul ation. While a person may be denied the right to vote only by judgenent
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of a conpetent court pursuant to valid |legislation (Basic Law. Knesset,
sect. 4), no statutory provisions have been enacted to enabl e denial of the
right to vote.

38. The citizens of the State of Israel are able to determine their
“political status@not only through el ection of the national |eadership, but
al so through | ocal and regional elections, which are di scussed under

article 25, and, indirectly, through the |egislative process.

39. Ref erence is made to the Introduction of this report for a discussion of
I srael's ongoing diplomatic efforts in the peace process.

Econoni ¢ _and Cul tural Devel opnent

40. The right to pursue econom c devel opnent has | ong been recognized in the
case law as a basic pillar of Israel's liberal-denmocratic political order.
Israeli legislation bearing on the right to econonic devel opment tends to
grant these rights to individuals, and not to groups as such. Indirectly,
however, the enjoyment of many fundamental individual rights discussed in this
report, such as the right to freedom of speech, opinion and association, the
protection of the right to property, the right to pursue a vocation, and the
right to freedom of religion and conscience, create the groundwork on which
groups may pursue their econonm c and cultural devel opment. A draft Basic Law
Soci al Rights, which was prepared following Israel's ratification of the
Covenant on Economic, Social and Cultural Rights, and which is currently being
circulated prior to submi ssion to the Mnisterial Conmittee on Legislation,
shoul d bol ster that foundation. (Cul tural and econom c devel opnent in
mnority communities is discussed under article 27.) The State of Israel has
combi ned a largely free-market econonmy with a schene of basic civil and
political rights to provide the basis for free and liberal pursuit of econom c
and cul tural devel opnent. The only legitimate restraints on such pursuit

i nvolve fair and reasonabl e econom ¢ regul ati on, and measures necessary to
protect national security or public welfare.

41. The State of Israel does not prevent the free disposition of the
country's natural wealth and resources, nor those that may be owned by any
di stinct sub-group of the population. At the same time, Israel retains its
prerogative to regulate the export of natural resources and to inpose duties
t her eon.

Article 2 - Inplenentation of rights in the Covenant

42. I nternational agreenents are not, as such, part of Israeli internal |aw,
and the Knesset generally does not |egislate by way of direct reference to
such agreements. Accordingly, the provisions of the Covenant have not been

made a part of internal Israeli |aw by an enactnment of the Knesset. However
the basic rights protected by the Covenant are to a very great extent already
guaranteed by internal Israeli legislation or case |law, and effective

mechani sns exi st for the assertion and enforcenent of such rights, both in the
courts and through other arms of governnent, as described under the other
articles in this report. For this reason, ampong others, it has not been
deenmed necessary to enact inplenenting |legislation to give effect to the
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provi sions of the Covenant. Thus, as a matter of donestic |aw, the Covenant
does not, by itself, create private rights directly enforceable in Israel
courts.

43. Of particular inportance for the inplenmentation of the rights guaranteed
by the Covenant, and particularly for Israel's obligations under subsection 2
of this article, is the wave of legislative reformin that it has followed the
enactment of Basic Law. Human Dignity and Liberty. As discussed under nany
articles in this report, the fundanental rights guaranteed in that Basic Law
not only formthe basis for interpretation of previous |egislation, and the
l[imting criteria for new laws; in addition, the Basic Law has itself

stinul ated nunerous legislative efforts, in areas such as arrest and
detention, searches and seizures, legal aid, restrictions on energency

| egi slation, privacy, inprisonment for civil debts, freedom of information,
the rights of people with disabilities, and the rights of patients, which aim
to give the fullest practical realization of the principles embodied in the
Basic Law. The explanatory notes for the three draft Basic Laws (see

para. 35) explicitly mention Israel's ratification of the Covenant, anong
other instrunents, as a notivating consideration in devel opi ng these new
constitutional |aws.

44. The | aw enforcenent authorities - primarily the Police and Prisons
Service - have established a thorough reginmen of training in the area of human
rights in courses for officers and trainees. The curriculumat these courses,
as described under article 9 below, includes study of relevant |egislation and
Supreme Court rulings, devel opment of interpersonal skills, and | ectures by
representatives of non-governnental organizations working in the field of
human rights.

45. Senior officials and | egal advisers in nunerous ministries and ot her
government authorities were consulted during the preparation of this report.
At these consultations, the obligations under the Covenant, as well as the
interpretation of those obligations by the Human Rights Comrittee, were
reviewed as they pertained to the activities of each mnistry or authority.
In addition, an interm nisterial task force has been set up to carry out
ongoi ng reporting on the inplementation of the rights guaranteed by the

Covenant. It is anticipated that these internal reporting mechanisnms will be
t he begi nning of a process that will foster awareness of the rights and
freedons under the Covenant, both within governnent authorities and,
gradual |y, anong the general public. This report will be widely distributed
to officials in all governnent ministries and authorities, to nmenbers of the
judiciary, to NGOs, scholars, policy institutes, libraries and the |ike

Prior to appearing before the Human Rights Comittee, the Mnistry of Justice
and the Mnistry of Foreign Affairs will hold a public semnar on this report,
at which NGOs will be invited to offer comments and feedback. Until now, the

wor k of publicizing the Covenant has been done for the npst part by various
NGCs working in the field of human rights, acadenic synposia and, indirectly,
by the nedia, when the provisions of the Convention are invoked in certain
petitions to the H gh Court of Justice. The Mnistry of Education has
circulated materials on the Universal Declaration of Human Rights for use in
the public school curriculum
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46. The inplenentation by the State of Israel of its obligation to maintain
equality in the enjoyment of the rights under the Covenant is discussed in
detail under many of the other articles, particularly articles 3, 26 and 27.

Nationality

47. The State of Israel was expressly established as a Jew sh, denpcratic
State, which would be a honel and for Jews from around the world and at the
same tinme would accord all of its citizens the full enjoynent of civil,
political and social rights. |In 1950, the Knesset enacted the Law of Return,
5710- 1950, under which Jews who inmigrate to Israel may be accorded the status
of oleh (lit. “a person who ascends”), which automatically entitles themto
citizenship, as discussed bel ow, unless the person is deemed likely to
endanger public health, the security of the State or public welfare, or the
person is “engaged in an activity directed against the Jew sh people” (Law of
Return, sect. 2 (b)). The rights of anoleh are also extended to the spouse
of a Jew, to the child and grandchild of a Jew and to their spouses,
respectively (Law of Return, sect. 4 A).

48. In 1952, the Knesset enacted the Nationality Law, 5712-1952, which
provided a new reginme for granting citizenship in place of the institution of
Mandat ory citizenship, which had been annulled. Under the Nationality Law,
Israeli citizenship may be acquired by birth; by residence; by a conbination
of birth and residence, by return, under the Law of Return; by naturalization;
and by grant. All persons, regardless of religion or ethnicity, who are born
in Israel - and, in nost cases, also outside Israel - to a parent who is an
Israeli citizen automatically are citizens themselves. |n general, non-Jews
can attain citizenship through birth, residence, or naturalization, while Jews
attain citizenship primarily by birth or by return. The main difference

bet ween Jews and non-Jews in this regard relates to foreign nationals residing
abroad who wish to come to Israel and to becone citizens. |n any case, the
manner in which persons becone Israeli citizens does not affect in any way the
scope of their rights and privileges deriving fromcitizenship, such as the
right to vote and be elected, or the right to hold public office.

49. Initially, citizenship by residence was granted to persons who held

Pal estinian citizenship during the Mandatory period; who were continuously
resident in Israel fromthe establishnent of the State until the entering into
force of the Law (14 July 1952), or who entered Israel legally during that
period; and who were registered as an inhabitant with the Popul ation

Adm ni stration shortly prior to the comencenent of the Law. Citizenship was
al so granted to the children of persons who became |srael nationals by

resi dence under the above terns (Nationality Law, sect. 3). Many Arabs,
however, did not nmeet the criteria for citizenship by residence, particularly
anong those who entered or re-entered what had become the State of |srae
following the War of | ndependence and during the four years until enactnment of
the Nationality Law, nost such persons were initially granted permanent
resident status. |In 1980, the Nationality Law was anended to broaden
substantially the category of persons who were entitled to citizenship by
residence, by elimnating the requirenent of continuous residence in |Israel
and extending citizenship to all descendants of persons thus nationalized by
residence, instead of only to their children. As a result, alnost all Arab
residents of Israel are now citizens of the State.
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50. Naturalization The criteria for acquisition of citizenship by
naturalization under Israeli |aw are nodelled on those applicable in perhaps

nore than 100 other States. Under section 5 of the Nationality Law, a person
over 18 years of age mmy attain Israeli nationality if he or she

(a) Is in Israel; and

(b) Has been in Israel for three out of the five years preceding the
application for citizenship; and

(c) Is entitled to reside in Israel permanently; and
(d) Has settled, or intends to settle, in Israel; and
(e) Has sone know edge of the Hebrew | anguage; and

(f) Has renounced his or her prior nationality or has proved that he
or she will cease to be a foreign national upon becom ng an Israeli national

These requirenents are subject to several specific exenptions, and the

M nister of Interior has discretion to exenpt an applicant from several of the
above conditions if there is a special justification for doing so. Upon being
naturalized, a person's mnor children automatically become Israeli citizens,
except in rare circunstances (sect. 8).

51. Nationality by birth A person born in Israel whose nother or father
was an Israeli national will also be an Israeli national. |If, on the other
hand, that person is born outside Israel, then he or she will be granted

citizenship unless his or her parent also acquired citizenship by birth
abroad to an Israeli parent. Originally, the Law all owed the descendants of
Israeli nationals living abroad automatically to be deemed citizens,
regardl ess of how many generations had passed. 1In 1980, the Law was anended
to limt such automatic conferral of citizenship to a single generation. The
second-generation children may neverthel ess becone Israeli citizens upon
application. It may be clarified that acquisition of Israeli citizenship by
birth does not involve any distinction in law or in fact between Jews and
non-Jews.

52. Two ot her avenues of acquiring citizenship were instituted by amendnent
to the Nationality Law. Under section 4 A of the Law, a person who was born
after the establishment of the State in a place which was Israel territory on
the day of his birth, and who has never had any nationality, may becone an
Israeli citizen, provided he or she has been a resident of Israel for at |east
five years preceding the application. 1In addition, the spouse of an Israel
national may obtain Israeli citizenship by naturalization, even if he or she
is a minor or does not neet the statutory requirenments for naturalization
(sect. 7 of the Law).

53. Loss of citizenship. Under section 11 of the Nationality Law, an
Israeli national nay have his or her citizenship revoked in three sets of
circumstances: if the acquisition of citizenship was based on the subm ssion

of false or fraudulent information, as discussed under article 13; if he or
she perfornms an act “constituting breach of allegiance to the State of
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Israel”; or if he or she |leaves Israel illegally for one of seven States
mentioned in the Prevention of Infiltration (O fences and Jurisdiction) Law,
5714-1954, or acquires the nationality of one of those States. As a practica
matter, a “breach of allegiance” has never been invoked to term nate the
citizenship of an Israeli national, and the annul ment of citizenship for
illegal entry into prohibited countries is no |onger applied. In addition, an
Israeli national may voluntarily renounce his or her citizenship, or that of
his or her children, under certain circunstances (sect. 10 of the Nationality
Law) .

54. Per manent residency status is granted by discretion of the Mnister of
Interior, as discussed under article 12.

55. So long as resident aliens are within |Israel pursuant to a valid
residency permt, they are accorded the full range of basic civil, politica
and social rights under Israeli |law, except for those rights deriving from

citizenship (such as the right to vote in Knesset elections and to run for

el ection, the right to receive a passport, the right to hold public office,
and the unlinted right of re-entry into the country after leaving it).
Non-resident aliens enjoy full civil and political rights in their dealings
with the justice and | aw enforcenent systens, including the right to petition
the courts, freedomfromarbitrary arrest, the right to due process, the
freedom fromarbitrary or cruel and unusual punishnment; they also enjoy ful
equality of the rights to freedom of speech, religion, novenent, privacy,
assenmbly, and other rights under this Covenant. |In certain areas, typically
related to enployment or economic entitlements, non-resident aliens do not
enjoy the sane rights as citizens and resident aliens.

56. Remedi es avail abl e under Israeli |aw for denial or renopval of
citizenship or permanent residency status are di scussed under article 12.
Renedi es available for violation of the various rights under the Covenant in
general are discussed under the particular article referring to the right in
qguesti on.

Article 3 - Equal rights of nen and wonen

Constitutional principles and legislation

57. In the absence of a witten constitution, Israel has devel oped the basic
constitutional principles of its legal systemin an accunul ati ng series of
Basic Laws and through judicial interpretation. Except for a provision in
Basic Law. Knesset requiring that national elections be “equal”, the right to
equality is not nentioned directly in any of the Basic Laws, including the two
nost recent Basic Laws dealing with individual rights, Basic Law. Human
Dignity and Liberty, and Basic Law. Freedom of Occupation. The reason for
this exclusion, as a normative and practical matter, resides perhaps primarily
in the system c accomodation that |srael has maintained between its character
as a liberal denocracy and the prerogative it has granted to religious lawin
various areas of public and private life. Wile the right to equality is not
expressly enshrined in the | anguage of the Basic Laws, it has | ong been

consi dered an “unwitten fundamental right” in Israel's constitutional order
by the Suprene Court. The Court established this fundanmental, if unwitten,
right to equality by giving constitutive weight to the fact that |srael was
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founded as a denmocracy; it also took note of the passage in the Declaration of

I ndependence stating that “The State of Israel will maintain conplete equality
in social and political rights for all citizens, irrespective of religion,
race or sex.” Although the Declaration does not itself have binding

constitutional force, the 1992 Basic Law. Human Dignity and Liberty provides
that the human rights it articulates shall be interpreted “in the spirit of
the principles in the Declaration of |Independence” (sect. 1). The trend of
opi ni on among nenbers of the Court appears to be that the basic right to human
di gnity includes various unenunmerated rights, such as the right to equality.
Until recently, the Court has taken the view that it may invalidate secondary
| egi slation, such as adninistrative regul ations, which violate “unwitten”
fundanental rights, but not primary |egislation enacted by the Knesset, in

vi ew of the Knesset's supremacy. In the aftermath, however, of the enactnment
of two Basic Laws nentioned above, the Court has held that it nmay now

i nval i dat e Knesset |egislation which violates those fundamental individua
rights beyond the extent allowed by the limtation clauses in those Laws.

58. G ven the lack of a witten constitutional right to equality, the
principle of gender equality has been given formlargely through specific

| egislation and case law. The first significant legislative effort to

i mpl ement the principle of gender equality was the Wwnen's Equal Rights Law,
5711-1951, which provides that one |aw shall apply to men and wonen regardi ng
any “legal act”, and that any law that discrimnates as such shall not be

bi nding. The |law al so equates the | egal status of women to that of nen.

Al t hough the | aw deals specifically with the rights of married wonen regardi ng
property ownership, and with the rights of wonen as nothers regarding their
children, it does not apply directly to matters of marriage and di vorce as
such. Mreover, the Wonen's Equal Rights Law is an ordinary statute, which in
t heory can be revoked or qualified by subsequent |egislation. Nevertheless,
the Suprene Court has accorded the | aw al nnst constitutional weight inits
decisions, calling it “an ideol ogical |law, revolutionary, a change of socia
structure”. Prohibition of discrimnation on the basis of gender in the
private sector is guaranteed in discrete areas by |egislation, such as the
Equal Enpl oynent Opportunities Law, 5748-1988, the Equal Pay (Ml e and Fenual e
Enpl oyees) Law, 5756-1996, which are discussed below, and to a certain extent
by judicial decisions which have applied the non-discrimnation principle in
private settings. Oher legislative enactnents, described in the follow ng
sections, pronote the equal status of women and nmen in a wi de range of

affairs, such as the rights of working pregnant wonmen and not hers, affirmtive
action, the prevention of donestic violence, national security entitlenents,
and so on.

International instrunents

59. Israel is a party to the Convention on the Elimnation of all Forns of
Di scrim nation agai nst Wonen and submitted its initial and first periodic
report under that Convention in March 1997. |Israel is also a party to the

Convention for the Suppression of the Traffic in Persons and the Exploitation
of the Prostitution of Others, the Convention on the Political Rights of Wnen
and the Convention on the Nationality of Mrried Wrmen.
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Participation of wonen in politics and public life

60. Voting. There is full equality between nmen and wonen regarding the
right to vote and to be elected in Israel. Section 5 of Basic Law. The
Knesset specifically states that every Israeli citizen aged 18 or older is
entitled to vote, and section 6 of the law states that every Israeli citizen
aged 21 or older is entitled to run for election. There is no noticeable

di fference between nmen and wonen regarding participation in the act of voting
(approximately 85 per cent for both sexes). |In the Arab community, wonmen have
a higher rate of voting in national elections (89.1 per cent) than men

(80.5 per cent).

61. Wonen's representation in political parties and the Knesset Whnen
operate within political parties under two categories: in specific wonen's
sections and as individual nmenbers. Wonmen may be considered to have a dua
role, of recruiting support for the party anmong fenal e constituents, and of
pronoting wonen's representation in the party. The introduction, in severa
political parties, of primary elections in 1992, in which only registered
menbers of the party in question may vote for its candidates to the Knesset,
has hei ghtened the sensitivity to the significance of wonen party menmbers. In
a recent survey, 17.0 per cent of the nmen and 10.9 per cent of the wonen
respondents reported actual menmbership in political parties. Moreover,

44.3 per cent of the wonen polled stated that they did not support nor were
active in any political party. A small number of wonen hold high-ranking
positions in Israeli political parties. These include Zehava Gal on, the
General Secretary of Meretz (lsrael Denocratic Party); Tamar CGozhansky, one of
t he | eadi ng menbers of Chadash (Denocratic Party for Peace and Equality);

Li nor Livnat (Likud), current M nister of Conmunications; and until recently,
Shul amit Al oni, who founded the Citizen's Rights Party and served as a Cabi net
mnister in the government headed by the late Yitzhak Rabin. None of the
religious parties has had any femal e candidates in viable places on their
party lists. In the 1996 el ections, 69 wonen ran in party primaries. The
Labour party secured 6 places (out of 44) on its Knesset candidates list; the
Li kud party placed 3 wonen (out of 42); and Meretz secured 3 places for wonen
(out of 14) on its list.

62. The representation of wonen in the Knesset has varied between 6

and 10 per cent over Israel's history. |In the 1996 el ections, 9 wonen (out of
120 Knesset nenbers) were elected to the Knesset, a slight decline fromthe

| evel of representation in the previous Knesset. Many of the powerful
positions in the Knesset have never been assigned to wonen. For exanpl e,
there has never been a woman Knesset Speaker, though in quite a few instances
wonen have served as deputy speakers. On the two nost powerful Knesset

comm ttees, the Foreign and Security Affairs Comrittee and the Finance
Conmittee, few wonen have been nenbers. As in other countries, wonen are
relatively well represented on conmittees responsible for matters related to
traditional women's interests, such as education, welfare and social services.
Wonen members of Knesset have been active in promoting bills and petitions
dealing with the famly, welfare, social and economc matters. |In the present
Knesset, elected in 1996, the nine wonmen in the Knesset serve on one or nore
of the follow ng Knesset committees: one wonman heads the Absorption Committee
and anot her heads the Science and Technol ogy Comrittee; there is one wonan
serving on the Constitution, Law and Justice Conmittee; three wonen on the
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Labour Conmittee; three wonen on the Education and Culture Commttee; three
wonen on the Imrigration Comrittee; two wonen on the Interior Affairs
Conmittee; and several wormen on the Committee for the Advancenent of the
Status of Wbnen, including the Committee chair.

Wnen in governnent, local authorities and the civil service

63. Since the establishment of the State of Israel, one woman, Golda Meir,
has served as Prime Mnister, after having served as a Cabinet nmnister in a
successi on of governnents and as a Knesset nenber for 20 years. Six wonen
have served as Cabinet ninisters, including one in the present governnent (out
of 17 ministers). |In addition, the Director-General of three governnent
mnistries, the Mnistry of Justice, the Mnistry of Environmental Protection
and the Mnistry of Absorption, are currently wonen.

64. Wonen's representation on | ocal councils has been quite limted

al though it has risen steadily since the m d-1960s. As of 1993, roughly

11 per cent of local council nenbers were wonen. Only six wonmen have served
as heads of local councils during Israel's history, none of themin a city
with a popul ation over 10,000. Currently, one woman is the head of a |l oca
council, and seven wonen serve as deputy nayors.

Figure 1. Wonen elected to local councils
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65. As of December 1995, 59.4 per cent of all civil servants were wonen.
However, women are under-represented in senior positions: in December 1995

only 10.5 per cent of senior staff (the top three grades in the four main
manageri al classifications) were wonen. At the sane time, wonen nade up
62.4 per cent of civil service enployees in the | owest ranks (grade 8 and
bel ow). Recent data submitted by the Civil Service Conmi ssion to the Knesset
Committee on the Advancenent of Wonen show that significant progress was nade
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bet ween Decenber 1994 and Decenber 1996, during which period the nunber of
wonen hol di ng senior staff positions has nore than tripled (from?25 to 85), so
t hat wonen now make up 14 per cent of senior staff.

66. The participation of women in internal job tenders in the civil service
has been increasing consistently over the |ast several years. 1In the four
years between 1993 and 1996, the percentage of women candi dates in such
tenders has nmore than doubled (from 23.2 per cent in 1994 to 51.9 per cent

in 1996), and the percentage of wonen appointed in such tenders has al so nore
t han doubled (from 26.1 per cent to 55.7 per cent over the same period).
Partici pation by women in public job tenders for civil service positions rose
much nore gradually (up to 35.2 per cent of candidates and 36.7 per cent of
appoi ntees in 1995, and declined slightly in 1996. Between the change in the
Civil Service Code in 1993, requiring representation of both sexes in tender
conmm ttees, and 1995 there was an overall decline in the nunmber of such

comm ttees conposed of men only from5.4 per cent to 1.6 per cent of interna
tenders and from 33.5 per cent to 28.6 per cent of public tenders.

67. The judiciary and lawers in the public sector The percentage of wonen
in the judiciary is extraordinarily high conpared to other areas of public
life. In all of the different civil courts conbined, there are 146 wonen
judges and 229 men judges, such that 40 per cent of the civil judiciary in
Israel is conmposed of women.

Table 1. Judges. by court and sex

Femal e Mal e Tot al % Wonen

JUDGES

Suprene Court 3 11 14 21
District Courts 23 67 90 26
Magi strates Courts 87 121 209 42
Traffic Courts 14 15 29 48
Nati onal Labour Court 1 3 4 25
Regi onal Labour Courts 18 12 30 60
REG STRARS

Local Affairs Courts 28 22 50 56
Regi onal Labour Courts 9 2 11 82
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Figure 2. Percentage of female and male judges in various courts
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Wonen are also well-represented in public sector |egal enploynent. The
present State Attorney is a woman. Her predecessor was the first woman to
serve in this position, and was | ater appointed to the Supreme Court. Four
out of the five District Attorneys are wonen. |In the District Attorneys

of fices, there are 207 women | awyers as against 126 nen, and 237 wonen
attorneys working in other governnental offices conpared to 115 nen.

68. Representation in religious bodies The Religious Judges

Law, 5715-1955, the Rabbinical Courts (Jurisdiction) Law and the Druze

Courts Law, 5722-1962, have been interpreted by Jew sh, Mislim and Druze
religious |eaders to nean that only men can serve as judges in these courts.
Over the | ast decade, however, there have been certain inportant devel opnents
in the representation of wonen in other religious bodies. Follow ng two

| andmar k Supreme Court decisions in 1988, wonen were granted the right to
participate in the Committee for Selection of Chief Rabbis and the right to
participate in municipal religious councils. 1In H CJ. 953/87, Poraz v. Mayor
of Tel Aviv, 42(2) P.D. 309, the Court affirmed the right of wonmen to
participate in the Conmttee for the Selection of the Tel Aviv Chief Rabbi
hol di ng that the exclusion of wonmen from such political comrttees dealing
with religious mitters constitutes unlawful discrimnation. In H CJ. 153/87
Shakdi el v. Mnister of Religious Affairs 42(2) P.D. 221, the Court granted
wonen the right to be elected to the religious council of the city of Yeruham
in southern Israel. The nunber of wonen serving on nunicipal religious
councils remains small. Qut of 139 such councils, only 12 include a wonan

69. Government corporations. Under a 1993 anendment to the Government

Cor porations Law, 5735-1975, men and wonen nust be appropriately represented
on the board of directors of every governnent corporation, and mnisters mnust
appoint directors fromthe | ess-represented sex until such representation is
achi eved. Two subsequent appointnents of men to the boards of directors of
the Israel Ports and Trains Authority and |srael Refineries, respectively,

whi ch had no wonen nenbers, were invalidated by the Suprene Court. According
to research conducted in 1996, 68 per cent of government corporations have
taken some affirmative action in the aftermath of the above amendment. In
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48 per cent of such corporations women have been appointed as directors where
there were no wonmen directors in 1993; in 21 corporations (18.9 per cent)
whi ch had wormen directors in 1993, their nunmber has significantly increased.

Still, there are 18 government corporations (16 per cent) in which there are
no wonen directors, and in 12 corporations (11 per cent) the nunmber of wonen
directors remains the same. Overall, wonen still constitute | ess than

30 per cent of the directors in the majority of governnent corporations.

70. Wnen in the nmilitary and police In general, nen and wonmen in |srae
nmust perform mandatory nilitary service, although the conditions of service
vary between the sexes. Under the Defence Service Law, 5746-1986, nen are
subject to mlitary service duties between the ages of 18 and 54, wonen
between 18 and 38. The |aw also differentiates between men and wormen with
regard to the length of mandatory service in the arny, the extent of reserve
duty obligations, voluntary service, and exenptions. Wnen are exenpt from
mandatory service if they are married, pregnant or nothers. There is a

| egi slative exenption for young women who, for reasons of religion or

consci ence, do not wish to serve in the army. Sone of these wonmen perform
national service for two years or a shorter period at an accredited
institution. Utra-orthodox males my be exenpt frommlitary service if they
study in an institute of religious |earning and agree not to work during the
time they are studying; under this arrangenent, such religious students may
postpone their mlitary service annually. Approximtely 42 per cent of al
conscripted soldiers in 1996 were wonmen. \While approximtely 68 per cent of
draftabl e wonen were conscripted (the remai ning 32 per cent receiving
exenptions of one formor another), 83.3 per cent of draftable nmen were
enlisted.

71. In practice, the policy of the |Israel Defence Forces (IDF) has been to
di scourage or forbid wonmen soldiers fromserving in conbat positions, although
they do hold conbat-training posts. |In a |landmark 1995 deci sion, the Supreme

Court held that wonen could not be excluded fromserving as air force pilots
based on budgetary and | ogistical considerations. H C. J. 4541/94, Ml ler v.

M ni ster of Defence 49(4) P.D. 94. The arny has since taken steps to

i mpl emrent the decision in the MIler case. Several classes of wonen have
begun the pilot training course, and guidelines have been established to adapt
army policy regarding wonen's service to the potential reality of wonen conbat
pilots. The representation of wonen in various branches of the IDF is shown
in the followi ng charts:

Figure 3. Percentage of wonen officers in service (mandatory
and career), by corps
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Figure 4. Percentage of wonen officers in career service, by corps
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72. Because wonen do not serve in combat positions, they are often excluded
fromthe upper echelons of the mlitary hierarchy. |n 1995 there were nine
wonen hol ding the rank of colonel. The proportion of wonen officers hol di ng

the rank of lieutenant-colonel or |ower, however, has risen significantly over
the | ast decade.

73. According to Israel Police statistics, wonen constituted approximtely
18 per cent of the police force in Israel as of Decenber 1995. While the
police has no official policy limting women's service, previous arny comnbat
experience is either a precondition or a preferred qualification for many
positions, including senior positions, effectively barring or hindering wonen
frombeing able to serve in those positions. A pending 1996 petition to the
Supreme Court by wonmen who cl ai ned di scrim nation agai nst wonen in police
hiring has led the police to establish a commttee to investigate the hiring
policies regarding wonen. As of the subnission of this report, wonmen serve as
the head of the Personnel Division, the head of the Crimnal Investigation

Di vision and as the Legal Adviser to the Israel Police.

74. O her public institutions The General Labour Federation (Histadrut),
di scussed under article 22, acts as an unbrella for the majority of | abour
unions in Israel. 1In 1995, the Histadrut added a provision to its articles of

associ ation requiring 30 per cent femal e nenbership in the | eadership of every
| abour union under its auspices. At present, 10 per cent of all workers

comm ttees are headed by women, and wonen conprise 17 per cent of their
menber shi p. Wonmen hol d managerial positions in many |abour councils;

al t ogether, 51 per cent of the personnel on |abour councils are wonen.

75. Non- governnmental organi zati ons Women are deeply involved in nyriad
non- gover nnent al organi zati ons which aimto influence the governnmenta

deci si on- maki ng process, both on issues relating specially to wonen and to
the full gamut of social concerns. Sone groups, such as the Israel Wnen's
Net wor k and the Association for Civil Rights in Israel, have played a highly
significant role in the legislative process and in | egal advocacy on issues
related to women. O her wonen's groups, such as Wonmen for Wonen, the
Wonen's Organi zation for Political Prisoners, the Jerusalem Link, and the
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Associ ati on of Wonen for Peace, have focused their activities on pronmpting
| sraeli-Pal estinian dialogue and influencing public opinion on
Pal estini an-1sraeli issues.

Equality in enpl oyment

76. Until the end of the 1980s there were few statutes which dealt
specifically with matters of gender equality in the workplace. The Enpl oynment
Service Law, 5719-1959, which prohibits discrimnation in job referrals on the
basis of sex (sect. 42), and the Equal Pay (Male and Fenmml e Enpl oyees) Law,
5724-1964, requiring that male and fenal e enpl oyees receive conparabl e pay for
compar abl e work, were perhaps the nost inportant early pieces of |egislation.
The Wonens' Equal Rights Law, 5711-1951, while not dealing explicitly with

| abour-rel ated i ssues, provided that “one | aw shall apply to men and wonen
regardi ng every legal act”. Although |acking the constitutional status of a
Basic Law, the Supreme Court has interpreted this Law to contain nornms of a
constitutional nature and has held that, where possible, other |aws should be
interpreted in conformty with its provisions. |In 1987, the Equal Retirenent
Age (Mal e and Ferml e Enpl oyees) Law, 5747-1987, was enacted, prohibiting

enpl oyers fromforcing early retirenent on wonen workers. The broader Equa
Enmpl oynent Opportunities Law, 5748-1988, prohibits discrimnation in the

wor kpl ace based on gender, sexual orientation, marital status, parenthood,
race, age, religion, nationality, country of birth, political or other
orientation. Neither governmental enployers nor private enployers with six or
nore enpl oyees may take the above classifications into account in matters of
hiring, promotion, termnation of enploynment, training, work or retirenent
condi ti ons, except in special cases where the unique nature of the position
makes those classifications irrelevant. Protections offered to wonmen

enpl oyees which take into account their special needs as wonen or mothers are
not considered discrininatory, although the |aw specifies that any such rights
of fered to working nothers nmust equally be given to nen who either have sole
custody of their children, or whose wi ves work and have chosen not to make
use of these entitlements or rights. The range of entitlements offered to
pregnant wonmen, new mothers and their spouses are discussed under article 23.

77. The Equal Enpl oynment Opportunities Law al so recogni zes sexual harassnent
as a formof discrimnation in the workplace subject to crimnal and civi
sanctions. Although harassment is defined relatively narromy and does not

i nclude the notion of a hostile working environment, the |aw forbids enpl oyers
from penalizing enpl oyees or job applicants in any manner for refusing to
accept proposals or advances of a sexual nature. A 1995 anendnent to the | aw
has placed the burden of proof upon the enployer in civil sexual harassnent
suits; where an enpl oyee has proved refusal of a sexual advance, the enployer
nmust then prove that there has been no violation of the law (i.e. that the
enpl oyee has not been penalized in any manner). The sexual harassnent
provision in the Equal Enploynent Opportunities Law applies to all enployers,
unli ke the other provisions in the |law, which apply only to those enpl oyers
with five or nore enpl oyees.

78. In the civil service, sexual harassnment is a disciplinary offence under
the Civil Service Code, which defines harassment nore broadly than the Equa
Enpl oynent Opportunities Law. The Code's definition includes any act with the
characteristics of a sexual act, including speech or insinuation; it also
covers acts by co-workers as well as superiors. In the case of harassnent by
a superior, the Code provides that the worker's consent is irrelevant, as is
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the question of who initiated communication of a sexual nature. A 1995
anmendment to the Civil Service Code added the creation of a hostile working
environment to the definition of sexual harassment, and provided for |egal and
professional aid to the plaintiff.

79. A bill which would provide crimnal and civil sanctions against al
forns of sexual harassnent, and woul d hol d enpl oyers responsible for not
acting to prevent harassnent in the workplace, is in its final |egislative
st ages.

80. The Equal Pay (Mal e and Fenmal e Enpl oyees) Law, 1996, ains to prompte
equality between nmen and wonmen in work conpensation. Replacing a simlar |aw
from 1964, the new | aw wi dens the definition of discrimnation, provides
greater access to renedies, and inplenents a progressive notion of pay equity.
VWhile the earlier law dealt only with “salaries”, the new | aw extends to “al

other forms of conpensation”, including benefits, bonuses, grants, coverage of
expenses and overtinme, all of which previously were used by enployers to evade
the spirit of the law. Instead of requiring enployers to pay workers in

“essentially equal” positions at the same workpl ace equal salaries, the new

| aw nandat es equal pay for positions at the sane workplace that are “equal in
val ue”, which is defined as jobs that demand equal qualifications, effort,
expertise and responsibility. Any deviation fromthis standard of equality

i nposes a burden of proof on the enpl oyer that non-gender-rel ated
circumstances justify the difference in pay. Enployees who are found by the
| abour court to have been underpaid under the criteria of the new |l aw may sue
for up to 24 nonths' back pay. Enployees may not forfeit or qualify their
rights under this |aw.

81. In general, wonmen have become nmuch nore involved in the | abour market in
I srael over the years, but occupational segregation and gaps in pay between
men and wonen remain fairly entrenched. Over the |ast decade, wonen's
participation in the workforce (i.e. the percentage of wonen aged 15 and over
who are working or unenpl oyed) increased around 1 per cent annually, reaching
45.5 per cent in 1995. During that period, men's participation in the
wor kf orce has stayed nore or |less the sane (62.6 per cent in 1995). Wonen
composed 43.2 per cent of the total workforce in 1995, conpared to 33 per cent
in 1975. The increase in wonen's participation is evident in alnmst all age
groups, except for the youngest and el dest. Jew sh wonen's |evel of
participation is higher than overall women's participation, reaching

50.5 per cent in 1995. At the sane tinme, participation of Arab wonmen in the
wor kf orce has increased, from13.9 per cent in 1992 to 16.8 per cent in 1994.
In 1994, roughly 24 per cent of wonen were enployed full-tine, and 16 per cent
part-time; anong nmen, 54 per cent worked full-tine and 6 per cent part-tine.
Not surprisingly, the other major difference in work patterns between nen and
wonen was that 23 per cent of wonen in 1994 were classified as “homemakers”,
which is defined by statute as applying only to femal es. Honmemakers are not
consi dered part of the |labour force, as they neither work for pay nor actively
seek such work. Wonmen's participation in the |abour force is correl ated
dramatically with their educational |evel, nuch nmore so than is the case with
men. In 1995, anong Jewi sh wonmen with 16 years of schooling and over

77.5 per cent belonged to the workforce, as conmpared to 74.9 per cent of
Jewi sh nen with the sane | evel of education; anmong Jewi sh women with 0-4 years
of schooling, only 10.1 per cent participate in the workforce. Participation
of married wonen has steadily increased, fromroughly 25 per cent in 1967 to
roughly 50 per cent in 1995.
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82. Occupational distribution Differences in enployment patterns between
men and wonen in Israel are shown in the follow ng table showing the relative
| evel of enploynment in various branches of the econony:

Table 2. Percentage of wonen and nen in _econoni ¢ branches

Economi ¢ branch % of total enployed | % of total enployed
men in branch women in branch
Agricul ture 4.2 1.2
Manuf act uri ng 26 13.6
Electricity and water supply 1.5 0.3
Construction (building and 11.8 1
engi neeri ng projects)

Trade and notor vehicle repair 14 11.1
Accommpdat i on services and 4 4.4

restaurants

Transport, storage and 7.8 3.3
communi cati on

Banki ng, insurance and finance 2.6 4.7

Busi ness activities 8.9 9.3

Public adm ni stration 5.6 5.3

Educati on 5.4 21

Heal t h, wel fare and soci al 3.8 15.6
services

Communi ty, social and personal 4.3 5.4
services

Pri vat e househol ds with donestic 0.2 3.6
per sonne

Tot al 100 100

Work segregation is also evidenced by differences in distribution anong
occupational categories. In 1995, as shown in the pie chart below, close

to 30 per cent of enployed wonen were clerical workers (a figure that has
remai ned unchanged since 1980), conpared to 8 per cent of nen; nore than

20 per cent of enployed women were agents, sales workers or services workers,
conmpared to 14.4 per cent of men. A higher proportion of wonen than of nen
wer e academ ¢ professionals (12.5 per cent for wonmen, 11 per cent for men) and
associ ate professionals and technicians (19.5 per cent for wonen, 9.4 per cent
for men). However, it should be noted that nmpst wonen in these latter

occupati onal categories are teachers, nurses, social workers and the I|ike,
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Figure 5. Enployed persons, by |ast occupation

primarily in the public services. Thirty-eight per cent of enployed nen
worked in industry and other skilled |abour, conpared to only 7 per
enpl oyed woren.
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83. The “glass ceiling”. Although thoroughgoing data regarding the ability
of women to advance to senior positions in their place of enploynent are
difficult to gather, available statistics indicate that a “glass ceiling”
still exists for women in the Israeli workplace. According to the Centra
Bureau of Statistics, in 1995 6.9 per cent of all working men were nanagers
while only 2.2 per cent of all working wonmen were managers. O the tota
manageri al segnment of the workforce, 19.5 per cent were wonen in 1995, a
slight increase from 1990 (18 per cent of managers were wonen). During the
decade between 1980 and 1990, wonen nmade up nmore than 25 per cent of the
increase in total managers

84. Al t hough wonen's representation in managerial roles has gradually
increased, it is still quite | ow when conpared to the increase in the genera
rate of wonen in the workforce. For exanple, the Union of Industrialists
recently conducted a survey of 152 high-tech corporations, which reveal ed that
14 per cent of the managers in these conpanies are wonen, while in 51 per cent

of such conpanies there were no wonen managers at all. On the other hand,
anong the |l arger corporations (100 enpl oyees or nore), 44 per cent have nore
t han one wonman in managerial positions. |In the civil service, roughly

60 per cent of all workers, but only 14 per cent of senior staff, were wonen,
according to 1996 data.

85. Earning gaps. 1In all branches of the | abour market, a nale enployee's
average nonthly incone was 1.7 tines higher than that of a femal e enpl oyee
(1992-1993). This is partly explained by the differences in average weekly
wor k hours, which were 46.3 for nmen and 34.1 for wonmen. However, a |arge gap
still exists in the average incone per hour, which for women was 80 per cent
of men's hourly incone. This earning gap remains fairly constant when ot her
vari abl es, such as |level of education, are taken into account. During the
period between 1992 and 1994, the average nonthly and yearly sal aries of wonen
in the workforce were 50-55 per cent of nmen's salaries. |n 1995, 69 per cent
of all enployees who earned | ess than the m ni rum wage were wonen. Sal ary
gaps between male and female full-tinme enployees in the civil service have
decreased from 29 per cent in 1988 to 24 per cent in 1996.

86. Enpl oynent of Arab wonmen Arab women in Israel, on the whole, are far

| ess enpl oyed outside of the hone than are Jewi sh wonen. O the 350,000 Arab
wonen who are of working age (over 15), roughly 83 per cent do not belong to
the workforce, a slight decrease fromthe 1960s (approximately 91 per cent did
not belong to the workforce). The rate of enploynent of Arab women living in
cities is nmuch higher than that of those living in villages, who conprise

90 per cent of all Israeli Arab wonen. Most Arab villages are |ocated on

| srael's periphery, far fromcentres of economic activity. |In the past
agriculture was an integral source of inconme for Arab villages, and Arab women
were thoroughly involved in such agricultural work while maintaining their
traditional role as housewi ves. Downsizing in the agricultural sector, which
occurred as a result of the appropriation of farmlands, shifted the main
econom ¢ focus of villages to work in the cities, leaving a vacuumin the job
mar ket for Arab women. \While many village nmen noved into the nmodern workforce
and left their villages to work in the Israeli cities, wonmen remai ned at hone
to run their households and work the fields, wthout tangi ble conpensation.
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87. The first wave of Arab wonmen seeking work outside their villages began
in the 1960s, nostly in jobs at nearby Jew sh villages or cooperatives which
did not require any formal education or literacy. |In the 1970s, Arab wonen

began to take on blue collar positions in factories set up near their
villages, particularly in the textile industry. By 1989, the percentage of
Arab wonmen who worked in the textile industry, either at factories or in
cottage industries within the villages, reached 29 per cent. During

the 1990s, nore Arab wonen have entered the Israeli job market, particularly
as unskilled | abourers, to help their famlies shoul der increasing financial
burdens. In recent years, nore Arab wonmen have been taking positions which
require a high school education.

88. The reluctance of the traditional Arab communities to allow wonmen to
wor k outside their hones stenms fromreligious, social and econom c concerns.
Particularly in the villages, the traditional Arab lifestyle places wonen in
the home, not in the workplace or at school. Single Arab wonen, particularly
at the lower and the higher econonic strata, work much more frequently than
married Arab women. The | abour force participation of Arab and Druze wonen
has been found to peak at ages 18-24, and to decline dramatically with
marriage or the birth of a first child.

Educati on

89. Under the Conpul sory Education Law, 5709-1949, all children rmust study
bet ween the ages of 5 and 15. Education is provided free of charge through
the age of 17, and for 18-year-olds who have not yet conpleted the

el eventh grade. The illiteracy rate (defined to include persons with up to
four years of schooling) is higher anmbng wonen t han anong men, although
dramatic i nprovenents have been made in this respect anpong all sectors of the
popul ation. Median years of schooling is | owest anpbng Arab women (9.7 years
in 1994, as conpared to 10.6 years anmpong Arab nen); Jewi sh women and nen have
nore or |ess identical nedian educational levels (12.2 and 12.3 per cent in

1993). However, there has been a steady and significant increase in the
medi an educational |evel within the general Arab popul ation, and when specific
age groups are exam ned, anong Arab wonen as well: in 1980, the nedian years

of schooling was 6.4 for Arab wonmen, 7.5 for Arab men, and roughly 11 years
for Jewi sh men and women.

90. As of the 1994/95 school year, attendance rates of 14-to-17-year-olds in
the Jew sh educational systemwere 92.6 per cent for boys and 99.6 per cent
for girls. In the Arab sector during the same year, 65.7 per cent of boys and
69.2 per cent of girls were enrolled in educational progranmes. |In all
sectors, attendance rates have increased dramatically over tine.

Approximately two thirds of all matricul ati on exam nees are girls, and a

hi gher percentage of girls than boys pass their matricul ati on exans.

91. Secondary education in Israel is nade up of different educationa

tracks. In the eighth or ninth grade students are placed on either a genera
or technol ogi cal /vocational track, and proceed to separate high schools
accordingly. Wthin each general track, the students select specific courses
of study, such as sciences or humanities, or a specific vocational field, such
as el ectronics, biotechnology and so on. Mst of the students who take their
mat ri cul ati on exanms have studied in the general high schools, as matricul ation
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is a prerequisite for university education. As of 1985, 43.6 per cent of
girls studied in the general track, while only 27.7 of boys did the sane.
Wthin the vocational tracks, machinery and el ectronics are al nost exclusively
mal e subj ects, building and architecture are studied equally by men and wonen,
and fashi on and nursing/ paranmedi cal training are femal e-doninated fields, as
are progranmes for biotechnical engineers and technicians.

92. Everyone, regardl ess of gender, may choose to study or mmjor in any
subject in higher education. Opportunities are limted to the extent that
certain departnents have prerequisites such as a certain |level of science

mat ri cul ati on, which many girls do not choose to take in high school. In
1995, 55 per cent of undergraduate university students in Israel, and over

50 per cent of graduate students, were wonen. The proportion of university
degree recipients who are woren is sinmilar to the percentage of wonen
students. At the doctoral level, 43.8 per cent of students are wonen. |In the
1992/ 93 school year, 46.6 per cent of |aw students, 46 per cent of nedical
students, and 18.2 per cent of engineering and architecture students studying
for a first degree were wonen. Wonen are highly represented in university
progranmes in education (84 per cent), the humanities (71.4 per cent) and the
soci al sciences (59 per cent) while they are under-represented in

technol ogical fields (20 per cent). Wnen university students tend to receive
their bachelor's degrees earlier than men (nedi an age 26.0, conpared to 27.6
for men), largely due to the fact that their nandatory arny service is

one year shorter than that of men. The nedian age for receiving master's
degrees is virtually identical for nen and wonen, and the nedian age for
receiving doctoral degrees is a year lower for nmen than for wonen. In
non-university institutions of higher education, wonen nmade up 64 per cent of
students during the 1995/96 school year. NMre than three tines the nunber of
non-Jewi sh men receive higher education than do non-Jewi sh wonen.

Governnental review of legislation and practice affecting women

93. Conmmi ssion on the Status of Wwnen The International Wnmen's Year in
1975 triggered the formati on of an ad hoc Conmi ssion on the Status of Wnen,
appoi nted by then-Prime Mnister Yitzhak Rabin, and headed by Ora Namir, who
| ater became M nister of Labour and Social Affairs. The Commission's main
function was to investigate the status of women in Israel and to present the
Government with proposals for social, cultural, educational, econom c and

| egal neasures necessary to pronote equality between nmen and wonen in |srael
The Commi ssion's 1978 report included a list of 241 recommendati ons for
reform only some of which have been inpl enent ed

94. Wnen's status in the civil service The Israeli CGovernnent is the
| argest enployer in Israel, and al nrost 60 per cent of civil servants are
wonen. I n 1989, a governnental conm ssion investigating the civil service

reported, among other things, on the status of wonmen in the service, and

concl uded that discrimnination against wonen is the main cause of their | ower
status in the service. To inplenent the conm ssion's recomrendations for the
i mprovenment of women's status in the service, a subcommittee was established
(the Ben Israel Committee, after its Chairwonan) by the Mnistry of Econom cs
and Planning. |In 1993, the subconmittee presented its reform proposals, which
i ncl uded specific provisions for ensuring wonen's participation in tender

comm ttees, and invalidating decisions of tender committees with no wonen
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menbers; inproving the functioning of the supervisors on the status of wonen
in the different ministries; and securing firmer treatnent of sexua
harassnent. |In addition, the proposals include the publication of a worker's
rights manual for women enpl oyees, the preparation and di ssem nation of

i nformation regarding the status of wonmen in the service to Knesset committees
and wonmen's organi zations; and the joint establishment of a Progressive

Enpl oyer Award to be granted by the Na'amat wonen's organi zation, the Union of
I ndustrialists and the Union of Local Authorities to the public enployer
demonstrating a conmitnent to the advancenent of women. Most of these
proposals were incorporated into the Civil Service Code, and are in the
process of being inplemented.

95. Ot her changes in the Civil Service Code include the changi ng of
provisions regarding fanm |y nmenbers who may acconpany enpl oyees on overseas
m ssions on gender-neutral terms, thus giving nen and wonen enpl oyees equa
opportunities to participate in overseas work, and all owi ng wonen enpl oyees
with small children to choose whether or not to work overtine. |In 1985, the
Governnment, follow ng one of the recomendati ons of the Namir comni ssion,

deci ded that a supervisor on the status of wonen enpl oyees woul d be appointed
in each governnment mnistry. These supervisors are responsible for pronoting
equal opportunities for wonen enpl oyees, nonitoring obligations for
representati on of women on all professional and tender comm ttees, devel oping
special tracks for pronotion of wonen, increasing the representation of wonen
in senior positions, handling gender discrimnation and sexual harassnent
compl ai nts, and preparing annual progress reports. Such supervisors have been
appointed in nost nministries.

96. Recently, the Civil Service Conmm ssioner created a new position for a
Supervi sor-CGeneral on the advancenent of wonen in the civil service, who
reports directly to the Commissioner. In 1996, a new unit was established on

the Conmmi ssion, which is responsible specifically for hiring and pronoting
wonen in the civil service, with a particular view to increasing
representation in senior positions. The new unit al so supervises the

i mpl ementation of affirmative action policy under the State Service

(Appoi nt nent s) (Adequat e Representation) Law (Amendnent No. 7), 5755-1995.
This | aw obligates the Civil Service Comm ssioner to use all necessary means
to achi eve appropriate representation of both sexes in the civil service. |Its
provisions are read to all tender comm ttees at the beginning of every tender
del i beration, including the requirenent that preference be given to the

candi date of the |less-represented sex when candidate's qualifications for the
position are simlar.

97. The Prine Mnister's Adviser on the Status of Wonen The Office of the
Prime M nister's Adviser on the Status of Wonen, established in 1980, was
initially given responsibility for advising the Prime Mnister on all issues
pertaining to wonen, and coordi nating governnmental actions in this regard.
The office suffered froma dearth of funding until 1992, when the late

Prime M nister Rabin abolished the Ofice of Prime Mnister's Advisers

al t ogether, including the Adviser on the Status of Wwnen. |In its place, he
formed a steering conmittee to restructure the office of the Adviser and the
function of the National Authority on the Status of Wonmen, discussed bel ow.
Fol l owi ng the 1996 el ection, the Government appointed a new Adviser on the
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Status of Wbnen, with responsibility for organizing a canpaign against fanmly
viol ence and drafting Israel's report on the March 1997 session of the
Commi ssion on the Status of Wonmen, in the aftermath of the Beijing Conference.

98. A bill currently under consideration in the Knesset calls for the
establ i shment of a National Authority on the Status of Wwnen. Under the
proposed | egislation, the Authority will have a nmandate to formul ate policy

regardi ng gender equality and the elimnation of discrinination against wonen;
to coordi nate and pronmote cooperation between national Governnent,
muni ci palities and other bodies regarding the pronotion of the status of
wonen; to advise ministries on the inplenentation of equality laws and of the
Convention on the Elimnation of Al Forms of Discrinination against Wnen; to
establ i sh special programmes and services for women to pronote gender
equality; to create a research and public information centre; and to pronote

| egi slative neasures for the advancenment of wonmen and the elimnination of
gender discrimnation. The Knesset Committee for the Advancenent of the
Status of Wbnen is now preparing the bill for its final readings, and it is
expected to be enacted in the near future.

99. The Knesset Committee for the Advancenment of the Status of Wwnen In
1992, a broad coalition of wonen Knesset nenmbers created the Cormittee for the
Advancenent of the Status of Wowmen. This Committee has been instrumental in
pronoting inmportant |egislation bearing on wonmen's status and in raising

awar eness of wonen's concerns. |In January 1996, the Comrttee was granted the
status of a permanent (standing) Knesset conmmittee, with the foll ow ng
mandates: (a) to see to the advancenment of wonen's equality in public
representation, education and personal status; (b) to work toward the
prevention of discrimnation on the basis of sex or sexual orientation in al
areas of life; (c) to reduce wage gaps in the econony and the | abour force;
and (d) to elinm nate violence agai nst wonen. The Conmittee is currently
composed of 15 nenbers, including 8 men, and has working subconmittees dealing
with the advancenent of women in the workplace, the advancenent of Arab wonen,
and personal status. Recently enacted |legislation in which the Comrttee

pl ayed a pivotal role includes, anpng others, the Equal Pay (Mal e and Fenmal e
Enpl oyees) Law, 5756-1996; the State Service (Appointments) (Appropriate
Representation) Law (Amendnent No. 7), which introduces affirmative action
into the civil service; the Prevention of Donestic Violence Law (Arendnent

No. 2), 5756-1996; and the Fanmily Court Law, 5755-1995. Over 40 different
legislative bills relating to the advancenment of wonen's status have been
enacted since the establishment of the Committee. The Committee has al so used
other parlianentary powers to pursue its mandate, such as the creation of the
parlianmentary investigative commttee on the nurder of women by their spouses.
Furthernmore, the Committee has been an inportant catalyst for activity on
wonen's issues outside the Knesset, by mmintaining close working rel ations
with women's NGOs and with women in senior positions in business and acadeni a.
It thus serves as a forum where wonen's voices are heard, and for political
nmobi | i zati on on women's issues.

100. The Mnistry of Labour and Social Affairs has a Division for Enpl oynent
and Status of Wonen, which, anong others, is involved in the devel opment of
chil d-care programmes, the supervision and subsidizing of child-care
progranmes operated by wonen's organi zations, the provision of vocational
training for women who are unskilled or who wish to enter non-traditiona
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fields of work, and the dissenmination of information regarding wonen's rights,
with a focus on enploynment. Other mnistries have staff nmenbers designated as
responsi ble for overseeing the status of wonmen enployees in that nmnistry as
wel |l as any activities of that mnistry which engage wonen's issues nore
general ly.

101. In 1994, the Union of Local Authorities in Israel appointed an Adviser
on the Advancenent of Wonen in Local Authorities, in an attenpt to provide a
mechani sm for addressi ng wonen's concerns at the municipal |evel. The Adviser
is responsible for establishing Wonen's Councils in each |ocal council in

I srael; 70 such Wonen's Councils have been created thus far, including 8 in
Arab | ocal councils. The Adviser is also involved in pronoting |egislation
dealing with wonen's daily concerns at the nunicipal |evel, and cooperates
closely with the Mnistry of Labour and Social Affairs on issues such as
shelters for battered women. The tasks of the local Wwnen's Councils include
coordi nation anpong all |ocal wonen's organizations, inplenmentation of

educati onal progranmes on gender equality, prevention of donmestic violence and
t echnol ogi cal education for girls, inprovement of day-care facilities, and
provi sion of services for wonen with special needs such as single mothers,

el derly wonmen, inmigrant women and Arab wonen. Each Women's Council is headed
by a woman who al so acts as the Adviser on the Status of Wmen to the head of
t he Municipal Council. Once again, the main obstacle facing the work of the

| ocal Wonen's Council is the absence of a dedicated budget, making the work of
the councils largely voluntary.

Equal rights in the donestic sphere

102. Israeli law and practice regarding the equality between spouses, and
bet ween spouses and their children, are discussed under articles 23 and 24.

| npact of marriage on nationality

103. As discussed under article 2, the Nationality Law, 5712-1952, states
that Israeli nationality may be acquired in one of four ways: by birth; under
the Law of Return, 5710-1950; by residence in Israel; or by naturalization.
Israeli citizenship laws do not differentiate between men and wonen. Both
sexes have equal rights in regard to acquiring, changing or retaining their
nationality. Neither the change of nationality by one nmenmber of a couple nor
marriage to a non-citizen has any effect on one's citizenship. According to
the laws relating to citizenship acquired by birth, both the father's and

not her's citizenship carry equal weight.

104. Provisions in the Nationality Law dealing with the acquisition of
citizenship by naturalization also uphold the principle of gender equality.
Section 7 of the |law provides that the spouse of a person who has applied for
Israeli citizenship through the naturalization process nmay thus be granted
citizenship even if he or she does not neet all of the statutory requirenents
for naturalization. Naturalization also confers citizenship on the ninor
children of the naturalized person who were residents of Israel at the time of
his or her naturalization. However, if the minor citizen was a citizen of
anot her country, and both parents were entitled to custody, but only one
underwent the naturalization process, then the child will not obtain



CCPR/ C/ 81/ Add. 13
page 31

citizenship if one of the parents declares his or her opposition thereto. In
any case, these provisions do not distinguish between parents on the basis of
gender .

105. Under a 1980 anendnent to the Nationality Law, if either parent was an
Israeli citizen at the time of his or her death, then any child born after
that parent's death shall be entitled to acquire citizenship.

Article 4 - States of energency

106. The State of Israel has remained in an officially proclainmed state of
public energency from 19 May 1948, four days after its founding, until the
present day. The original declaration of a state of energency was issued by
the Provisional Council of State in the mdst of the war with nei ghbouring
States and the local Arab popul ation that had begun several nonths prior to
the declaration by Israel of its independence on 14 May 1948. Since then, the
state of emergency has remained in force due to the ongoing state of war or
vi ol ent conflict between Israel and its nei ghbours, and the attendant attacks
on the lives and property of its citizens. Upon ratifying the Covenant, the
State of |Israel nade a declaration regarding the exi stence of a state of

emer gency. *

107. Concurrently with the achi evement of peace agreenents between |srael and
Egypt in 1979, between Israel and Jordan in 1994, and the recent agreenents
bet ween Israel and the PLO, an internal debate regarding the necessity of a
state of emergency, and the scope of powers granted to the executive branch

t hereunder, has culmnated in the enactment by the Knesset of two Basic Laws

* The text of Israel's declaration, dated 3 October 1991, is as
follows: “Since its establishnent, the State of Israel has been the victim of
continuous threats and attacks on its very existence as well as on the life
and property of its citizens.

“These have taken the formof threats of war, of actual armed attacks,
and canpaigns of terrorismresulting in the murder of and injury to human
bei ngs.

“In view of the above, the State of Emergency which was proclaimed in
May 1948 has remmined in force ever since. This situation constitutes a
public energency within the nmeaning of article 4 (1) of the Covenant.

“The Governnent of |srael has therefore found it necessary, in
accordance with the said article 4, to take nmeasures to the extent strictly
required by the exigencies of the situation, for the defence of the State and
for the protection of Iife and property, including the exercise of powers of
arrest and detention.

“Insofar as any of these measures are inconsistent with article 9 of the
Covenant, Israel thereby derogates fromits obligations under that provision.”
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which significantly nodify both the constitutional mechanismfor nmaintaining a
state of emergency, as well as the scope of the executive branch's discretion
in pronul gating emergency regulations. |In the franework of those new Laws,

whi ch are discussed further below, the state of emergency currently exists by
force of the declaration of the Knesset in May 1997, which is valid for a
period of up to 12 nonths.

108. During the period of the British Mandate, numerous energency or defence
regul ati ons were enacted by the H gh Comn ssioner on specific matters such as
prohi biting the manufacture of explosives, overseeing the Mandatory poli ce,
and regulating inmgration into the country. |In 1945, these earlier
regul ati ons were superseded by the enactnment of the Defence (Energency)

Regul ations, which granted the Mandatory authorities extrenmely broad powers
for the purpose of quelling riots and insurgencies and maintaining public
order. Among other things, these regul ations enabled the destruction and
seal ing of houses, administrative detention, trial of civilians for
security-related offences in special mlitary courts, prohibitions on freedom
of movement of individuals or the general public, deportation, censorship,
expropriation of private property, illegalization and prosecution of hostile
organi zations, restriction of the use of tel ecommunications, and so on. As
wi th nmost other Mandatory and Ottoman | egislation that was in force on the
eve of Israel's proclamation of independence, the Defence (Energency)

Regul ations, 1945, remained in force upon the establishnment of the State.
Wth several notable exceptions - nost prom nently the power to deport
civilians under Regulation 111, which was repealed in 1982, and the power of
preventive or adm nistrative detention under Regulation 112, which is now
regul ated by the Emergency Powers (Detention) Law, 5739-1979 - these

regul ations remain in force in Israel to the present day.

109. On 19 May 1948, Israel's Provisional Council of State enacted the Law
and Admi ni stration O dinance, 5708-1948, which created the new | egislative and
executive branches of the fledgling State, provided for the continued validity
of previous laws and legal institutions, and transferred governnmental powers
hel d by Mandatory authorities. Section 9 of this O dinance, which is quoted
in full below authorized the Provisional Council of State to declare a state
of emergency, and gave ministers in the Provisional Governnent the power to
enact emergency regul ations for the purpose of protecting the State, public
security and the mai ntenance of essential services and supplies:

“9. (a) If the Provisional Council of State deens it expedient so to
do, it may declare that a state of energency exists in the State, and
upon such declaration being published in the Oficial Gazette, the
Provi si onal Government nmay authorize the Prine M nister or any other

M nister to nmake such energency regul ations as may seem to hi m expedi ent
in the interests of the defence of the State, public security and the
mai nt enance of supplies and essential services.

“(b) An energency regulation may alter any |aw, suspend its
effect or nodify it, and may al so i npose or increase taxes or other
obl i gatory paynents
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“(c) An energency regulation shall expire three months after it
is made, unless it is extended, or revoked at an earlier date, by an
Ordi nance of the Provisional Council of State, or revoked by the
regul ati on-maki ng authority.

“(d) \henever the Provisional Council of State thinks fit, it
shall declare that the state of emergency has ceased to exist, and upon
such declaration being published in the Oficial Gazette, the emergency
regul ations shall expire on the date or dates prescribed in such
decl aration.”

As mentioned above, the Provisional Governnent declared a state of emergency
on the same day that it enacted the enabling provision. Section 9 of the Law
and Administration Ordinance remained in force until June 1996, when it was
repl aced by new constitutional arrangements regarding emergency powers in
Basi ¢ Law. Governnment, which are discussed bel ow.

110. A significant change in the scope of executive enmergency powers has
recently been made in the new version of Basic Law. Government, which entered
into force in June 1996. This Basic Law repeals section 9 of the Law and

Adm ni stration Ordinance, replacing it with new arrangenents regardi ng the
duration of and power to declare a state of enmergency, as well as substantive
[imtations on the content and application of enmergency regul ati ons, which aim
at protecting human rights. Under section 49 of the Basic Law, the officia
state of emergency no | onger continues automatically until repeal ed. Rather
the Knesset may declare a state of enmergency that will extend for up to one
year; the Governnment may al so declare a state of emergency, which may | ast

for up to one week, until approval by the Knesset. |n addition, energency
regul ations are to be issued by the Governnent, rather than by individual

m nisters, except when there exists an urgent and critical need to enact

such regul ati ons and the Governnment cannot be convened, in which case the
Prime Mnister may issue such regul ations or authorize another nminister to

do so. Under the new Basic Law, noreover, the validity of all energency

| egi slation, including that of previously enacted | aws extending the force

of emergency regul ati ons under section 9 of the Law and Adnministration

Ordi nance, is now contingent upon the Knesset's decision whether to declare a
new state of energency at the end of each 12-nonth period, which the Knesset
did in md-1997. In addition, particular energency |legislation my be
annul | ed by the Knesset, and ordinary energency regul ations expire after three
nont hs unl ess extended by | aw.

111. The new Basic Law (sect. 50) specifically provides that emergency
regul ati ons may not prevent persons from seeking redress therefromin the
courts, nor may they set retrospective punishnents or allow injury to hunman
dignity. 1In addition, no emergency regul ati ons may be pronul gated, nor nmay
any powers, arrangements or measures be exercised thereunder, except to the
extent required by the state of enmergency. Although the Suprene Court has not
yet had the opportunity to interpret the effect of these liniting principles
on emergency |egislation since the enactnment of the new Basic Law, the clear
intent of the Knesset was to circunscribe the powers of the executive branch



CCPR/ C/ 81/ Add. 13
page 34

to inmpair enjoynment of fundanental human rights in a state of emergency, and
to give the courts the necessary tools to enforce such curbs on executive
di scretion.

112. In Israel there are three principal types of legislation (statutes or
regul ati ons) which have application during a state of emergency. The first
type consists of regul ations enacted pursuant to the enabling | egislation
(i.e., until recently, section 9 of the Law and Admi nistration O di nance, and,
since 1996, section 49 of Basic Law. Government) during periods when public
security, the security of the State or the maintenance of supplies and
essential services are seriously threatened, typically in tine of war. For
exanpl e, during the Gulf War in 1991, a series of emergency regul ati ons were
promul gated dealing with the maintenance of civil defence, the preservation of
vital telecomunications capacities, the prohibition of firing enpl oyees due
to their absence fromwork during the war, altering the school schedule, and
the like. See, e.g., Enmergency (Special Situation Period in Civil Defence)
Regul ations, 5751-1991; Energency (Wrel ess Tel egraph) Regul ati ons, 5751-1991
Emer gency (Tel ecommuni cati ons) Regul ati ons, 5751-1991; Energency (Prohibition
of Term nation of Enpl oynment during Special Situation in Civil Defence)

Regul ations, 5751-1991; Tel ecommuni cations (Installation, Operation and

Mai nt enance) (Amendnment) Regul ations, 5751-1991; Energency (Educationa
Institutions during Special Situation Period in Civil Defence)

Regul ations, 5751-1991. These regul ations generally remain in effect

for a brief period.

113. The second type of energency |egislation includes statutes which extend
the validity of particular energency regulations for a set period of tinme, or
until the officially declared state of energency ceases to exist. The
regul ati ons extended by this second type of enmergency |egislation deal with
matters in which the need to safeguard public security, the security of the
State or mai ntenance of supplies and essential services is of an ongoing
nature, for example, regarding security at schools, regulating travel between
I srael and other countries with which Israel is in an official state of war;
and supervision of sea-going vessels. See, e.g., Emergency (Guarding of
Educational Institutions) Extension Law, 5734-1974; Emergency (Departure

Abr oad) Regul ati ons Extension O di nance, 5708-1948; Energency (Supervision

of Sea-goi ng Vessel s) Extension Law, [Consolidated Version], 5733-1973.

114. Finally, several |laws have effect during an officially declared state of
energency, although they are enacted as a normal statute, and not pursuant to
t he above-nmenti oned enabling provisions. As a formal matter, then, these | aws
are not emergency | egislation, properly so-called; nor, as a rule, do they
create arrangenents which inpair the enjoyment of rights under this Covenant.
See, e.g., Supervision of Goods and Services Law, 5718-1957.

115. Over the past 50 years, government nministers have used their authority
to enact emergency regulations in a broad array of matters. Though a conplete
di scussion of all emergency regul ations enacted during this entire period
woul d well exceed the scope of this report, the foll owi ng exanpl es may serve
to indicate the nature and variety of such regul ations:
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(a) Regul ations allowi ng for uninterrupted operation of specific types
of institutions, professions and industries declared “essential”, such as the
courts, various civil service positions, government conpanies, doctors and
ot her health professionals, social workers, flour nmlls, the nationa
t el ecommuni cati ons conpany, the sole electric utility conpany, the petrol eum
and gas industries, educational personnel, etc.;

(b) Regul ations providing for security protection in the schools;

(c) Regul ations requiring the registration of certain manufacturing
equi pmrent and allowing for its enploynent by the State in tines of nationa
enmer gency;

(d) Regul ations relating to the use of sea-going vessels;

(e) Regul ations to redress the effects of fluctuations in foreign
exchange rates;

(f) Regul ations raising the maxi num age of reserve mlitary service

(9) Regul ations providing for |odging certain types of workers in
hot el s;

(h) Regul ations for preventing fires in agricultural areas;

(i) Regul ations, which remained in effect only for several days,
requiring the national broadcast authority, whose enployees were on strike at
the time, to air canpaign broadcasts fromvarious political factions in the
period prior to Knesset elections;

(j) Regul ations allowi ng police authorities to post stake-outs on
roofs of private houses;

(k) Regul ations regarding the treatnent of goods not redeened fromthe
of fices of customs authorities;

(1) Regul ations reducing the amunt of water allotted for
agricultural, industrial and donestic use.

116. Entrenchnment of certain statutes against energency |egislation Mny,

but not all, Basic Laws contain a provision which nakes theminvul nerable to
alteration, nodification or suspension by energency regulations.* As these
entrenchment provisions are thensel ves generally not susceptible to change by
energency regul ations, |laws containing themare thus not susceptible to change
by the executive branch. |In other cases, such as in Basic Law. Human Dignity
and Liberty, duly enacted enmergency |egislation may deny or restrict rights so
I ong as such denial or restriction is for a proper purpose, and for a period
and to an extent that is no greater than necessary.

* For exanple, see section 44 of Basic Law. Knesset, section 25 of
Basic Law. President of the State, section 53 of Basic Law. Government,
section 22 of Basic Law. Judiciary.
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117. Judicial review of ministerial discretion The scope of mnisterial

di scretion in enacting energency regul ations, and in issuing orders pursuant
to enmergency legislation, admttedly has been quite broad. Any person injured
by such orders or regulations may apply to the courts, and principally to the
Hi gh Court of Justice, for relief against inproper exercise of nministeria
authority. Prior to the enactment of Basic Law. Human Dignity and Liberty,
in 1992, and the entering into force of Basic Law. Governnent in June 1996,
the extent of the Court's intervention in mnisterial discretion under
energency |l egislation was generally rather limted, in view of the broad

di scretion granted by the general statutory enabling provision (sect. 9 (a) of
the Law and Admini stration O dinance), or by the specific statutory powers in
cases of administrative detention and supervision of goods and services. It
may be said, nevertheless, that the Court's jurisprudence in this regard
devel oped over the years, culmnating in a series of inportant decisions in
which the Court nullified mnisterial regulations or orders made under
enmergency powers. |n Poraz v. the Governnent of the State of Israel,

H C. J. 2944/90, 44(3) P.D. 317, the Hi gh Court invalidated emergency

regul ations promul gated by the Mnister for Construction and Housing, which
bypassed existing statutory arrangenents for building pernmits, in part on the
ground that it was not necessary to enploy emergency powers when it was
possible to achi eve the same purpose through the ordinary, if slower,

| egi sl ative process.

118. Basic Law. Human Dignity and Liberty, enacted in 1992, which
constitutes a charter of basic human freedons, significantly enlarged the
scope of judicial review of emergency regul ations, and of official actions
taken thereunder. Section 12 of this |law provides as foll ows:

“12. Emergency regul ations shall not have the power to alter this
Basic Law, to suspend tenporarily its force or to nake it subject
to conditions; however, when a state of energency exists in the
State by virtue of a proclamation under section 9 of the Law and
Adm ni stration Ordi nance, 5708-1948, energency regul ati ons nmay be
promul gated by virtue of the said provision which nmay deny or
restrict rights under this Basic Law, provided that such denial or
restriction shall be for a proper purpose and for a period and to
an extent that is no greater than required.”

Among the rights protected by the Basic Law which are relevant for the

non- derogati on provisions of article 4 (2) of the Covenant, one may note the
right to protection of Iife, body and dignity (sects. 2 and 4 of the Basic
Law); the right to protection of personal liberty (sect. 5); and the right
to privacy (sect. 7).

119. Judicial review administrative detention The Emergency Powers
(Detention) Law, 5939-1979, gives the Mnister of Defence and the Chief of
General Headquarters of the Israel Defence Forces the authority to order the
detention of a person if the Mnister has reasonabl e grounds to presune that
such detention is necessary for reasons of State security or public safety.
The term of such detention, if ordered by the Mnister of Defence, may be for
a renewabl e period of up to six nonths; if ordered by the I.D.F. Chief of
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General Headquarters, it may be only for 48 hours, and may not be renewed.
The statute ensures ongoing judicial review of the adm nistrative detention
order. First, the detainee nmust be brought before the President of a District
Court, and the Court mmy approve the detention order, annul it or shorten the
period of detention (sect. 4 (a) of the above Law). |If the detainee is not
brought before the Court within 48 hours, then he nust be released. In
addition, the Law requires a reconsideration of the detention order by the
Court at |east every three nmonths; once again, if such a hearing is not held
within the three-nonth period, then the detainee nmust be rel eased, unless
there is another |awful ground for his detention. All decisions of the
President of the District Court are appealable to a single judge of the
Supreme Court. Under section 4 (c) of the Law, the President of the District
Court “shall annul the detention order if it is shown that the reasons for

i ssuing the order were not proper reasons of State security or public safety,
or if it was issued in bad faith or was based on inproper considerations”.
The Court hears appeals of administrative detention orders in closed-door
session, and is enmpowered not to disclose to the detainee or his attorney
evidence if the court is convinced that disclosure is likely to conprom se
State security or public safety.

120. Administrative detention orders are frequently challenged in the courts.
In some cases, the courts have nullified the orders, either due to technica
flaws or when the purpose of the detention is found not to be strictly related
to requirements of national or public security (see, e.g.,A D A 1/82,

Kawasnme v. Mnister of Defence, 36(1) P.D. 666 in which the detention order
was voi ded when its actual purpose was to detain the appellant until the end
of legal proceedings). The courts have interpreted their authority under
section 4 (c) of the Detentions Law to include a thorough exam nation of the
validity of the purpose for the detention, the propriety of the Defence

M nister's considerations, and the degree of necessity for such a limtation
on personal freedom (A.D. A. 2/86, Anonynous v. M nister of Defence, 41(2)

P.D. 508).

121. Since the early years of Israel's statehood, adm nistrative detention
has been enpl oyed agai nst Jews and Arabs who, according to evidence subnitted
by the M nister of Defence, are active nenbers of organizations which aimto
underm ne Israel's existence or the safety of its citizens through terror
operations and by other neans. |In 1994, following the nurder of 29 Mislim
wor shi ppers at the Patriarch's Tomb in Hebron, and follow ng the assassination
of Prime Mnister Yitzhak Rabin in Novenber 1995, tens of persons known or

all eged to be active in incitement against the Arab population or the
Government were placed in admnistrative detention, or had restrictions on
their freedom of movenent inposed on them under the Defence (Energency)

Regul ations. The cases involving restriction orders are di scussed under
article 12 bel ow.

122. G ven the severity of the threat to human life posed by terror attacks,
and of other actions aimed at undernmining Israel's very existence, as well as
the exceeding difficulty in preventing such acts, the policy of the State of

I srael has been that its use of administrative detention, when efficient
crimnal prosecution or other measures are not possible, is consistent with
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its obligations under article 4 of the Covenant, in light of the availability
of substantive judicial review avail able under the restraining provisions of
section 4 (c) of the Energency Powers (Detentions) Law and section 12 of

Basic Law. Human Dignity and Liberty. Israel's enploynment of administrative
detention is not done in a manner that anmounts to discrinmnation solely on the
basis of race, colour, sex, |language, religion or social origin. The de facto
di screpancy between the nunbers of adninistrative detainees fromdifferent
ethnic groups clearly derives fromthe inter-ethnic nature of the violent
conflict that has attended Israel's entire |life as a State. So long as the
actual purpose of adm nistrative detention orders, based on evidence revi ewed
by the President of the District Court, is to protect national security or
public safety, then the de facto discrepancy in the nunbers of detainees, does
not, initself, entail inpermissible discrimnation

123. Linmitations on energency powers. The |arger question surrounding the

di scussion of Israel's energency legislation is whether, and to what extent,
the formal state of enmergency may be ended or nodified. Enmergency |egislation
was initially intended to enabl e mai ntenance of crucial services and public
order when a state of war or violent conflict mght prevent or seriously

i mpair the normal operation of governnental institutions and services; indeed,
as mentioned above, section 9 of the Law and Admi nistration Ordi nance was
enacted in precisely such circunstances. |Israel's history, however, has been
rat her anomalous in this regard: on the one hand, the State and its citizens
have been subjected without cease to a grinmy real existential threat, to an

ongoi ng state of war with some of its neighbours whose policies still aimat
I srael's destabilization or destruction, to canpaigns of political violence
whi ch continue to exact a dreadful toll, and to full-scale armed conflict six

times in nearly 50 years. On the other hand, aside fromthose periods of
all-out war, Israel's civil and governmental institutions generally function
uninterruptedly in normal fashion in the mdst of the continuing conflict. As
a matter of political reality, Israel's need for a formal state of energency
will abate when it succeeds in concluding and inplementing formal peace
arrangenments in the region.

Article 5 - Non-derogabl e nature of fundanmental rights

124. As nentioned above under article 2, the Covenant has not been nade a
part of internal Israeli |aw by Knesset |egislation. Under Israeli doctrine
regardi ng the enforceability of conventional international |aw, as articul ated
in decisions of the Suprene Court (see, e.g., C A 25/55, Custodian of
Absent ee Property v. Sanra et al., 10 P.D. 1825, 1829; H C J. 606/78, Ayub v.
M ni ster of Defence, 33(2) P.D. 113), the courts may consider and interpret
the provisions of international human rights covenants when a claimis nade
that internal lawis in violation of Israel's obligations under such
covenants, but the concrete disposition of rights in any particular case is
based on principles contained in Israel's internal law. As a formal matter,
t hen, the provisions of the Covenant cannot be invoked in any judicial
proceeding to justify any restriction of or derogation fromexisting rights
granted under Israel's internal law. |In several instances, the Supreme Court
has | ooked to international human rights covenants, including the present
Covenant, as a potential indicator of customary international |law, which is
consi dered part of Israel's internal law. See, e.g., Cr.A 174/54,
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Stanpfer v. Attorney-General, 10 P.D. 5, 15. But in no instance has the Court
determ ned that the customreflected in international human rights instrunments
justifies limtation of existing rights.

125. During the course of Israel's life as a State, the courts have built an
edi fice of human rights founded on the fundamental principle of statutory

i nterpretation under which human rights must be given their full weight when
they cone into conflict with other legitinate values or interests, and that
only when the conpeting interest is at |east of equal weight with the human
right, and it is inpossible to realize both of them nmay the human right be
inmpaired. (H.CJ. 73, 87/53, Kol Ha'amv. Mnister of Interior, 7 P.D. 871

H C.J. 680/88, Schnitzer v. Chief MIlitary Censor, 42(4) P.D. 617). The
principle of non-derogation fromhuman rights was codified in the limtation
cl ause (sect. 8) of Basic Law. Human Dignity and Liberty, which prohibits any
restriction of the rights articulated therein except by a statute which befits
t he val ues upheld by the State of Israel, and is intended for a proper

pur pose, and such derogation nust be only to an extent no greater than
necessary. These firmy entrenched principles of narrow construction of any

| egislation or official act tending to inpair human rights are binding on al
official authorities. By their nature, they are antithetical to any
derogation fromexisting rights based on the argunent that the Covenant does
not recogni ze such rights or recognizes themto a | esser extent.

Article 6 - Right to life

Measures to reduce the threat of war

126. The State of |Israel has nmade di pl omatic achi evenments of historic

i nportance ai med at reducing the state of war and violent conflict with other
States in the region and with its Pal estinian Arab nei ghbours. The peace
agreenment signed with Egypt in 1979, the peace agreenent with the Hashenite

Ki ngdom of Jordan signed in 1994, and the series of agreenments with the PLQ

i ncluding the Declaration of Principles on Interim Sel f-Governing Arrangenents
signed in Washington, D.C., on 13 Septenber 1993, and the Israeli-Pal estinian
Interi m Agreenent on the West Bank and the Gaza Strip, signed in

Washi ngton, D.C., on 28 September 1995; are the major |landmarks in Israel's
pursuit of conprehensive arrangements that will ultimtely elimnate the
threat of war in the region. These bilateral agreenents, and the | arger
process of which they forma part, bear a crucial inmport for the fulfilnent of
the provisions of this article. Israel's support of United Nations
peacekeeping forces in Lebanon, in the Golan Heights and in the Sina

Peni nsula may al so be noted in this regard.

Reduction of infant nortality, epidemics and malnutrition

127. Under the National Health |Insurance Law, 5755-1995, all residents are
granted basic health care by right, regardless of ability to pay. Health care
is generally organized through several health funds. |In addition, the

M nistry of Health and nunicipal governments subsidize health care for infants
at drop-in nmother-and-child-clinics, calledtipat halav, which provide basic
care and monitoring of the infant's devel opnent. Recent statistics indicate
that over 90 per cent of infants under one year of age, in all sectors of the
popul ation, receive a basic battery of immunizations. During the years 1993
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to 1995, between 91 and 94 per cent of Jewi sh infants, and between 93 and
98 per cent of non-Jew sh infants were i muni zed agai nst di pht heri a,
pertussis, tetanus, measles and polionyelitis.

128. Israel's infant nortality rate fell by al nost half between 1983
and 1996, when the rate stood at 6.8 deaths for every 1,000 live births

(5.5 deat hs among Jewi sh newborns, 9.9 deaths anong non-Jew sh newborns). The
preci pitous decrease in infant nortality over the last quarter decade, and the
causes for such deaths, are shown in the foll owi ng tables:
Table 3: Infant nortality, 1989-1995
Tot al Jews Non- Jews
1989 10.1 8.2 14.7
1990 9.9 7.9 14.9
1991 9.2 7.2 14.2
1992 9.4 7.5 14.3
1993 7.8 5.7 12.8
1994 7.5 5.7 11.5
1995 6.8 5.6 9.6
Table 4: Average infant nortality, 1970-1995
Peri od Nunber of infant deaths
per 1,000 live births
1970- 1974 21.9
1980- 1984 14. 4
1985- 1989 10.9
1990- 1994 8.8
1991- 1995 8.1
Table 5: [Infant nortality (rate per 1,000 live births) by
religion and age of neonate at death, 1990-1994
Tot al Early neonat al Lat e neonat al Post - neonat a
nortality nortality nortality
0- 6 days 7-27 days 28- 365 days
Rate | Per cent Rate | Per cent | Rate | Per cent Rat e Per cent
Tot al 8.8 100 4.1 46. 6 1.4 15.9 3.2 36.4
Jews 6.8 100 3.6 52.9 1.2 17.6 2.0 29.4
Non-Jews | 13.5 100 5.3 39.2 1.9 14.1 6.3 46.7
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129. Most cases of infant nortality occur within the first week of life. As
the tabl e above indicates, despite the dramatic drop in infant nortality in
both the Arab and the Jewi sh sectors of the population, there remains a
significant gap between the infant nortality rates in the Arab and Jew sh
sectors. Statistical analysis conmpleted in 1992 regarding infant nortality
rates in municipalities around the country found that the nine cities with the
hi ghest infant nortality rates (ranging from 16.8 to 24.6 per cent) were

localities in which the majority of the population is Arab. A breakdown of
i nfant deaths according to recorded causes generally parallels the substanti al
decline in overall infant nortality and indicates a |lingering discrepancy in

the frequency of certain particular causes between the Jewi sh and non-Jew sh
popul ations. As may be discerned fromthe followi ng table, the frequency of
non-Jewi sh i nfant deaths due to intestinal infectious diseases and pneunobnia
decl i ned nmost drammtically over the 25-year period between 1970 and 1995, from
a level several tines higher than that anong the Jew sh population to
essentially the sane level. During the same period, the rate of infant deaths
caused by congenital abnormalities, while decreasing 35 per cent in the
non-Jewi sh popul ati on, renmni ned substantially higher than that in the Jew sh
popul ation, which declined 61 per cent over the sane period.

Table 6: Infant deaths, by population group and cause

Cause of death 1970- 1974 | 1980-1984 | 1985-1989 | 1990- 1994
Jews 18. 6 11.8 8.8 6.8
Tot al

Intestinal infectious

di seases 0.6 0 0
Al'l other infectious and

parasitic di seases 0.4 0.2 0.1 0.1
Pneunoni a 1.2 0.3 0.2 0.1
Congeni tal anonalies 4.4 2.8 2.3 1.7
Ot her causes of perinata

nortality 9.9 5.8 4.4 3.6
Ext ernal causes 0.3 0.2 0.4 0.2
Al'l other and unspecified

causes 1.8 2.4 1.6 1.2

Arabs and ot hers
Tot al 32.1 22.6 16. 8 13.5

Intestinal infectious
di seases 4.8 0.2 0.3 0.1
Al'l other infectious and

parasitic di seases 1 0.9 0.5 0.3
Pneunoni a 4.4 1.8 0.6 0.2
Congeni tal anonalies 6.5 4.9 5.4 4.2
Ot her causes of perinata

nortality 10 7.3 5.3 4.3
Ext ernal causes 0.7 0.6 0.8 0.5
Al'l other and unspecified

causes 4.7 6.8 4 3.8

Sour ce: CSB, SAlI 1996
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130. The nortality rate of Jewi sh femal e newborns and infants during the
first year of life has been consistently [ower than that of their Jewi sh male
counterparts. |In the non-Jew sh sector, however, the average nortality rate
of female infants passed that of male infants during the years 1989-1993, and
has remai ned consistently higher than the nortality rate of non-Jew sh nale

i nfants between their second and twelfth nonth of Iife. To conbat infant
nortality, the Mnistry of Health undertakes w despread informati on canpai gns,
through its Public Health Services, to informthe population of risk factors
for congenital defects, such as marriage between close relatives. In
addition, the National |Insurance Institute provides benefits to every wonan
who gives birth in a hospital, where the risk of perinatal nortality is |ower.
I srael's | abour laws allow a pregnant wonan to be absent from work for
prenatal care, including for high-risk pregnancies, and nursing nmothers are
all owed to |l eave their workplace during the workday in order to feed their
newborns, as discussed under article 24.

131. On the followi ng pages is the table presenting main indicators of

physi cal and mental health indicators for the Israeli popul ati on between 1980
and 1995, including live births, infant nortality, new cases of commn

di seases, hospital discharges, and other indicators.

Envi ronment al _pol | ution

132. Water pollution Because water is scarce in Israel, considerable
efforts are nade to prevent water pollution, and effluents are recycled for
secondary use, primarily in the agricultural sector. Standards of effl uent
quality are strictly monitored to prevent damage to public health and to
crops. Water for donestic use is inspected and tested for bacteria and
unwant ed chem cals in conpliance with regularly updated national standards and
the recommendati ons of the World Health Organization. In 1993 and 1994, only
4 per cent of all test results indicated a possibility of contami nation. Mbst
househol ds di spose of sewage through a central sewage system sone smaller
settlements use septic tanks and cesspools, but they are gradually being
linked to the central sewage system

133. Air pollution. The main sources of air pollution in Israel are from
energy production, transport and industrial manufacture. A new programe for
the control of air quality was drawn up in 1994, to prevent air pollution

t hrough the integration of physical planning, nonitoring, intermttent contro
systens, |egislation and enforcenent, reduction of pollution sources and the
reduction of pollutant autonobile em ssions.

134. Israel's energy econony is based on fossil fuels, mainly oil and coal.
Data on the ampunt of pollutants emtted into the atnosphere from fue
combustion show significant declines in |levels of sul phur oxides and | ead,

i ncreased eni ssions of carbon dioxi de, carbon nonoxide, nitrogen oxides and
hydrocar bons, and no significant change in concentrations of suspended
particul ate matter.
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135. In 1994, 63 air quality nonitoring stations were operating in Israel.

Al'l of these stations nonitor sul phur di oxide, nost nonitor nitrogen oxides
and particulate matter, and a few nonitor ozone and/or carbon nonoxi de.

Ai rborne chem cals at hazardous waste di sposal sites are nonitored. The
l[imted information avail abl e indicates that sul phur dioxide | evels are nostly
bel ow regulation Iimts, nitrogen dioxide is significantly above the linit in
sonme areas, and ozone levels in nost places exceed recomended limts.

136. Recognizing that its current nonitoring network needs to be augnmented to
fornul ate a national air quality managenent programme, |srael has recently
prepared a prelimnary programe for a multi-million-dollar national air
nonitoring systemwi th a central data storage and display centre. To

i mpl erent this national programme, sone 50 nonitoring stations are planned, in
addition to the 63 currently in operation. The network is to be constructed
over a three-year period.

Basic Law. Human Dignity and Liberty

137. The right to life is enshrined in sections 2 and 4 of Basic Law. Human
Li berty and Dignity, which provide:

‘2. There shall be no violation of the life, body or dignity of any
person.

“4. Al'l persons are entitled to protection of their life, body and
dignity.”

Under the limtation clause of the Basic Law (sect. 8), the above rights
cannot be inpaired except by a statute which is intended for a worthy purpose,
which befits the values of the State of Israel, and which linmits the right to
an extent no nore than required.

Legislation directly or indirectly prohibiting deprivation of life

138. The Penal Law, 5737-1977, contains several specific sections prohibiting
actions which result or are intended to result in loss of life, principally
t he foll ow ng:

(a) Mansl aughter (sect. 298) - nmaxi num penalty 20 years' inprisonnent;
(b) Mur der (sect. 300) - life inprisonnent;
(c) Procuring or abetting suicide (sect. 302) - naxi num 20 years'

i mprisonnent;
(d) Infanticide (sect. 303) - maxi mum5 years' inprisonment;

(e) Causi ng death by negligence (sect. 304) - maxi mumthree years
i mprisonnent;
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(f) Attenpted rmurder (sect. 305) - maximum 20 years' inprisonnent;

(9) Witten threat to nurder (sect. 307) - maximum 7 years
i mprisonnent;

(h) Carrying, selling, inporting or exporting firearms wi thout a
licence (sect. 144) - maximum 3 or 15 years' inprisonnent;

(i) Carrying a knife outside of one's home without showing a | awfu
pur pose (sect. 186) - maximum 5 years' inprisonnment;

(j) Selling, manufacturing or inporting a knife for a purpose other
than use in a profession, |abour, business, home or other |awful use
(sect. 185) - maximum 7 years' inprisonnent;

(k) Battery with aggravated intent (including causing an expl osion or
sendi ng an explosive to a person (sect. 329) - nmaxi num 20 years' inprisonment;

(1) Pl acing an explosive with intent to cause injury (sect. 330) -
maxi nrum 14 years' inprisonnent;

(m Reckl ess endangernment of a person's life on a transportation route
sect. 332) - nmxinmum 20 years' inprisonnent;
y np

(n) Endangernent of life through use of a poisonous substance
(sect. 336) - maximum 14 years' inprisonment;

(0) Reckl ess and negligent acts calculated to cause risk to human life
(sect. 338) - maximum 3 years' inprisonnent.

For certain offences, such as rape and battery, the maxi num puni shment is
doubled if a firearmor other weapon is used during its conmission. In
general, solicitation, conspiracy, and conplicity in the comi ssion of any of
t he above of fences are subject to a | esser punishnent, usually half of the
maxi mum puni shnment in the case of actual comm ssion, except if the penalty for
the offence is death or nmandatory life inprisonnent, in which case conplicity
in or attenpt to solicit conmission of the offence is punishable by 20 years

i mprisonnent; and if the penalty for the offence is life inprisonnent, then
the penalty for conplicity or attenpt to solicit is 10 years' inprisonnent.

139. Under the Aviation (O fences and Puni shnent) Law, 5731-1971, a person
who acts with intent to endanger human life on an aeropl ane, or to cause
injury to the person, to the aeroplane or any property on the aeroplane, is
puni shabl e by 20 years' inprisonnment; if the act results in loss of life, the
puni shnment is mandatory life inprisonnent (sect. 18). The same penalties

are inposed on a person who endangers safety at an airport in certain

ci rcumstances (sect. 18 A of the Law). Under this |law, conspiracy, attenpt,
or solicitation to cormmit the above offences, or conplicity in the comm ssion
t hereof, bear the sane punishnment as if the offender actually conmitted the
of fence hinsel f.

140. The Defence (Energency) Regul ations, 1945 define certain specific
of fences regarding illegal use or possession of firearnms, use of
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expl osi ves or inflammble objects with intent to kill or cause grievous bodily
harm and illegal possession of such expl osives or inflammble objects

(Regul ati ons 58-59), which overlap simlar provisions in the Penal Law
Finally, the Prevention of Terror Ordinance, 5708-1948, punishes activity,
menbership in or support of a terrorist organization, which is defined as “a
group of persons which enploys acts of violence which are likely to cause the
death or injury of a person, or threats of such acts of violence.”

I nci dence of murder, attenpted nmurder. mansl aughter., and negligent hom cide

141. The following table is a conpilation of the incidence of reported cases
of the four types of offence involving deprivation of life. It should be
noted that the percentage of cases in which the suspect was apprehended is
correct as of Decenber 1995, except for the figures for 1996, which are
updated to June 1996.

Table 8. lncidence of offences involving deprivation
of life, 1991-1996 (first half)

O fence Mur der At t enpt ed Mansl aught er Negl i gent
mur der homi ci de

1991
Reported cases 100 81 6 66
% appr ehended 61% 81.5% 100% 89. 4%
1992
Reported cases 91 112 19 53
% appr ehended 73.6% 79. 5% 94. 7% 84. 9%
1993
Reported cases 96 100 10 88
% appr ehended 77. 1% 84% 90% 79.5%
1994
Reported cases 114 122 11 72
% appr ehended 75. 4% 77. 0% 63. 6% 73.6%
1995
Reported cases 112 139 16 66
% appr ehended 71. 4% 48. 2% 87.5% 84. 8%
1996 (Jan. - May)
Reported cases 53 50 3 14
% appr ehended 50. 9% 48. 0% - 21. 4%




CCPR/ C/ 81/ Add. 13
page 50

Deprivation of life by |law enforcenent officials

142. Law enforcement officials in Israel, like nearly all public servants*
are subject to the provisions of the crimnal law, as well as to internal
di sciplinary regimes for unlawful actions. |In addition to the genera

crimnal prohibitions noted above, the Penal Law, 5737-1977, explicitly
forbids a public servant fromusing force or violence, or ordering the use

t hereof, against a person in order to extract fromthat person or another
person in whom he has an interest, a confession to a crine or information
regarding that crime (277 (1)). Several parallel legal institutions function
to investigate cases of deprivation of life by |aw enforcement officials, to

i mpose liability and punish those found responsible, and to provide
compensation for victins; as these institutions deal not only with deprivation
of life, but with all forms of violence and m streatnent by public officials,
they are discussed under article 7 as well as under this article.

Di sciplinary and crim nal proceedi ngs

143. In any case in which the actions of |aw enforcement officials or
security forces result in death, an internal investigation is conducted by the
authority involved, regardl ess of any other external proceedings that may be
initiated. |If basis is found for disciplinary or crimnal violations, then
the case is referred to the appropriate authorities for investigation and
trial, as described below and under article 7.

144. Disciplinary and crim nal proceedings may also be initiated by
complaints filed by citizens, typically victinms of alleged nistreatnent,
menbers of their fanmilies or their |legal representatives. Disciplinary
investigations and trials are regulated by law in the case of the |srae
Police, the Prisons Service and the |Israel Defence Forces. Criminal matters
relating to alleged offences by soldiers in the Israel Defence Forces are
investigated and tried under the Mlitary Justice Law, 5715-1955, including
for the offences of nurder and mansl aughter. Until 1992, crimna

i nvestigations agai nst public servants in the Israel Police and the Genera
Security Service were carried out by internal investigations departments. To
remedy the problens inherent in such an arrangenent, an external body, the
Departnent for Investigation of Police Msconduct (DIPM, was set up within
the Mnistry of Justice. This departnment has authority over investigations of
suspected crimnal activity by personnel in the Israel Police (including the
Border Police) and the General Security Service, the liability for which bears
a penalty of nore than one year's inprisonnment. To the extent that the
Departnent's investigation reveals evidence of crimnal liability, the
Departnent transfers the case to a representative of the District Attorney or
State Attorney's Ofice with a reconmendation to file a crimnal indictnment.

* The only exceptions are judges, who are exenpt fromcrimnnal and
civil liability for matters relating to the performance of their office during
the termof their tenure, and nenbers of the Knesset, who are inmune from
| egal proceedings in respect of acts relating to the performance of their
mandat e and may not be prosecuted for other acts, unless the Knesset votes to
relieve themof their inmunity in respect of the charge in question (Knesset
Menbers (I mmunity, Rights and Duties) Law, 5711-1951).
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From the inception of the DIPMin 1992 until mid-1997, 10 crimninal indictnents
were filed against police officers in cases involving causing of death while
on duty. The overall statistics are discussed under article 7 bel ow.

145. In the event that the Department for Investigation of Police Personne
closes a crininal investigation without indictnment, a person aggrieved by the
deci sion may appeal to the State Attorney's O fice. Up until October 1995,
out of 120 such appeal s, one was accepted.

146. Under Israeli law, public servants may be exenpt fromcrimnal liability
in certain circunmstances. For instance, a police officer is exenpt from
crimnal (and civil) liability in connection with carrying out an arrest
which, in the opinion of the presiding court, was carried out in good faith
and for the sake of public order (sect. 44 of the Crimnal Procedure (Arrest
and Search) Ordi nance [ New Version], 5729-1969). Sinilarly, a police officer
may be exenpt fromcrimnal liability, including for causing death, for
actions taken through reasonabl e use of force under orders froma seni or
commandi ng officer in dispersing a riotous disturbance by a group of people
whi ch threatens public safety or causes public terror, if the commandi ng

of ficer has duly notified the group of his presence and ordered themto

di sperse and they continue in their reckl ess disturbance (sects. 153-154 of
the Penal Law, 5737-1977). The use of force by the police officer in such

ci rcumstances is regul ated, however, by the rules for the use of firearns,

di scussed i n paragraph 148 bel ow.

147. |In addition, several affirmative defences to crimnal liability my be
clai med by police officers or menbers of the security forces on trial. Under
section 6 of the Police Odinance [ New Version], 5731-1971, a police officer
may be relieved of crimnal liability if he acted properly under an order

i ssued by a court or by the Chief Execution Oficer, who presides over
proceedi ngs for execution of judgenments. Generally, clainms of self-defence
(sect. 34 (10) of the Penal Law) or “justification” emanating froma | ega
obligation or authorization to performthe act involved (sect. 34 (13) of the
Penal Law) are not infrequently invoked in cases involving the use of force
which results in death.

pen-fire requl ations

148. The rul es of engagenent applicable to the Israel Police are contained
in various regul ations and standing orders. If a police person acts in

vi ol ation of these regul ations, he or she may be subject to a disciplinary
trial pursuant to the Police Ordinance; if as a result of the violation of

the open-fire regulations, a crimnal offence is conmmitted, including

mansl| aught er, nmurder or negligent honicide, the police officer may be tried in
normal crimnal proceedings.

149. The rul es of engagenent for the Israel Police authorize use of firearns
in three sets of circunstances: in carrying out an arrest of a person
suspected of a severe felony; in dispersion of reckless disturbances or riots;
and as a nmeans of protecting against inmm nent danger to human life or injury.
The regul ations specify that firearnms are to be used cautiously, only as a

| ast resort, and only in circunstances in which the danger emanating fromthe
use of firearms does not bear a reasonable relation to the other danger which
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the police officer is trying to prevent. The police officer nmust assess the
degree of necessity of the use of firearns at each stage of a particul ar
event, and nmust refrain fromusing firearns i medi ately once the need to use
t hem has ceased.

150. Use of firearns in carrying out an arrest. Under the police open-fire
regul ations, firearnms may not be used in carrying out an arrest unless all of
the followi ng conditions have been net:

(a) The arrest relates to suspected comr ssion of a felony, and either
the felonious act or the perpetrator thereof significantly endangers the life
or bodily integrity of a person;

(b) There is no other way to carry out the arrest;

(c) The use of firearms will not significantly endanger the lives or
bodily integrity of passersby and i nnocent persons.

Once all of the above conditions have been net, the police officer must give
prior warning of the intention to open fire. To the extent possible, such
warning is to be given in tw stages: first, by calling over a |oudspeaker

if possible in the | anguage understood by the suspect; then, if the police

of ficer has grounds to believe that the suspect heard and understood the
war ni ng but did not stop, the officer may fire a warning shot in the air

t aki ng adequate caution to prevent possible injury to persons or property.
Police procedure No. 90.221.065, which further explains the open-fire

regul ations in operational terms, specifies the warnings to be given in
Hebrew, Arabic and English. The police officer may be relieved of the duty to
i ssue a warning when there is a serious, inmnent danger to the life or bodily
integrity of the officer or any other person, such as when the suspect is

clearly identified as carrying firearns. |If firearns are ultimtely used, the
police officer bears a further duty to use themw th maxi mum caution, in a
manner that will result in mininuminjury to persons or property. Single

shots may be fired, only at the legs of the suspect; it is forbidden to aimor
shoot at the suspect's upper body.

151. Firing in the air to disperse rioters |In the case of a riot, which is
defined as a group of people who have assenbled to comrit a crinme, or for sone
ot her common purpose, and who behave in a manner that gravely violates public
safety or order, firearnms nmay not be used agai nst people, but rather only to
firein the air. Firing in the air is prohibited unless the foll ow ng
conditions are net:

(a) A senior police officer orders the rioters to disperse, but they
do not do so within a reasonable tinme fromthe giving of the order, and they
continue severely to violate public order or safety,

(b) A warning is given regarding the inpending use of force to
di sperse the riot, and | ess severe nethods of force, such as water cannons or
tear gas, have been used to no avail.

Firing in the air in such circunstances nmust, again, be done with maximm
caution so as to prevent to the extent possible any injury to persons or
property. The firing nmust be authorized by the conmandi ng of ficer, and nust
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be done in single shots. However, if, in the course of the riot, there arise
l awful grounds to arrest a particular rioter, or circunmstances that
necessitate sel f-defence, then the police officer is authorized to open fire
pursuant to the regul ati ons applicable to such situations.

152. Use of firearns to prevent inm nent danger to life Under the police
open-fire regulations, firearms may be used in the event of a real danger of
imminent injury to the Iife or bodily integrity of a police officer or of
others, provided that there is no other way to prevent such injury. Use of
firearms in such circunstances nust not exceed what is reasonable for the

pur pose of preventing the inminent injury, and in such a manner that the
damage that may result fromthe use of firearns does not outweigh that which
the use thereof is intended to prevent. Police officers are required to fil
out a report regarding every use of firearns, including accidental firings; in
the latter case every police officer present during the accidental firing nust
fill out such a report. These regulations, which apply to the Israel Police
and the Border Police, are taught to all police officers in training courses
or sessions.

153. |lsrael Defence Forces. The open-fire regulations applicable to soldiers
in the | DF are based on principles anal ogous to those incumbent upon the
I srael Police and Border Guard. |In general, the |IDF open-fire regul ations

address two types of situations: arresting persons who are suspected of
having comm tted a dangerous security-rel ated offence, and defendi ng agai nst
nortal danger. |In the first class of case, the soldier may open fire only as
a last resort, when all other means of apprehending and arresting the suspect
have failed. Under the procedure for arresting a suspect, the soldier nust
first call out a warning; if that is to no avail, then he may fire a warning
shot in the air in a manner that does not endanger any person or property; if
t he warni ng shot, too, does not suffice, then the soldier may direct fire,

solely at the |l egs of the suspect. |In the second class of case, when there is
real, imm nent danger to life, the soldier may open fire to injure the
attacker, and himalone. Such self-defence is permtted if it confornms with
the "necessity" defence as defined in the Penal Law. |f the circunstances

all ow, the soldier must use his weapons in a graduated manner, according to
the open-fire procedure for arresting a suspect described above. In both

types of cases, it is forbidden to open fire if there is a danger of injuring
i nnocent bystanders. |In every case in which a person is injured, the soldiers
must ensure nedical treatnment.

| nvestigati on of Felonies and Causes of Death Law

154. Another significant instrument for investigating cases of arbitrary
deprivation of life is the Crimnal Procedure Amendnent (Ilnvestigation of

Fel oni es and Causes of Death) Law, 5718-1958. Under this law, a Magistrate's
Court judge is enpowered to undertake a thorough investigation of the reasons
for a person's death when there are reasonable grounds to suspect that the
death was not due to natural causes, or was caused by a criminal act, or the
person died while detained, inprisoned, or hospitalized in a nental hospita
or closed institution for devel opnentally disabled mnors (sect. 19 of the
Law). Application for such an investigation may be nade by a relative of the
deceased, as well as by the Attorney-General, a police captain or a doctor
(ibid).
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155. Once an application for an investigation is filed with the Magistrate's
Court, all actions with regard to the corpse of the deceased are prohibited
wi t hout pernmission fromthe investigating judge. When a person dies while in
detention, inprisonment, hospitalization in a nmental hospital or in a closed
institution for retarded nminors, the commander or director of the facility or
institution has a duty to notify the police regarding the death. Breach of
this duty is punishable by up to three years' inprisonment (sects. 22-23 of
the Law). In the course of his or her investigation, the judge nay summon and
exam ne W tnesses, order an autopsy or other exami nation of the corpse, and
order the delay of burial or the renoval of the body fromthe grave for the
pur pose of such an exam nation. The investigation continues until the judge
determ nes that the reasons for death have been proved to his or her
satisfaction, or, conversely, that the evidence does not prove a clear cause
of death. In the latter case, the judge may suspend the investigation unti
further evidence is brought.

156. |If the evidence brought before the investigating judge is sufficient to
prove that a crimnal offence was committed, he or she may order the District
Attorney to issue an indictnment for that offence (sect. 32 of the Law),

wi t hout need for further investigation. Before ordering an indictnment, the
judge nust all ow the person suspected of committing the offence to raise
claims and bring evidence in his defence. The proceedings in such

i nvestigations may be public or sequestered in whole or in part, at the

di scretion of the investigating judge. Similarly, publication of the
proceedings or their results nay be prohibited, in whole or in part, by the

i nvestigating judge (sect. 36), according to legal rules applying to publicity
of court proceedings, which are discussed under article 14.

Conpensation of victins

157. In cases of arbitrary deprivation of life, the estate or dependents of
t he deceased may seek conpensation fromthe person who caused the death in the
context of crimnal or civil proceedings. |If the act causing death

constitutes a crinme, and the perpetrator is convicted, the court which hears
the crimnal case may award conpensation for injury or suffering up to a
specified ceiling, without affecting the right to sue for civil danages

(sect. 77 of the Penal Law, 5737-1977). |In addition, a suit for conpensation
may be filed against the perpetrator or his principal for negligent causing of
death under the Civil Wongs O dinance [ New Version], with no ceiling on
damages.

158. When the person allegedly responsible for causing death is a nmenmber of
the | aw enforcenment authorities, security forces, or other public servant, the
estate or dependents of the deceased nmay sue both the perpetrator and the
State for conpensation (sect. 7 of the Civil Wongs Odinance, sect. 2 of the
Civil Wongs (Liability of the State) Law, 5712-1952). Conpensation may be
awarded for the full gamut of types of injury recognized by the |law of torts
in cases of negligent causing of death. However, the public servant and the
State may be exenpted fromcivil liability in certain circunstances, as

foll ows:
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(a) If the act in question was done within the scope of |awfu
authority, or in good-faith use of apparent |egal authority (sect. 7 of the
Civil Wongs Odinance, sect. 3 of the Civil Wongs (Liability of the State)
Law, 5712-1952);

(b) A public servant is not liable in tort for civil wongs done by an
agent that he appointed or by another public servant, except if he pernmtted
or ratified the action explicitly;

(c) Simlarly, the State or its authorities, |ike any other principal
are not civilly liable for an act of assault undertaken by a public servant,
unl ess the authority explicitly allowed or ratified the assault (sect. 25 of
the Civil Wongs Ordinance);

(d) A police officer may claima defence fromcivil liability for
injury, including death, caused by reasonable use of force during dispersal of
a riotous disturbance, provided that a series of earlier actions to disperse
t he disturbance are taken previously and the disturbance still threatens
public order, as discussed above, and the open-fire regul ati ons are not
vi ol at ed;

(e) A police officer may also claima defence fromcivil liability if
he acted properly pursuant to a court order or an order of the Chief Execution
O ficer (sect. 6 of the Police Odinance [ New Version], 5731-1971);

(f) The State is exempted fromcivil liability for injury emanating
froman act of war taken by the Israel Defence Forces.

However, neither the State nor public servants are exenpted from civil
liability in cases of negligence.

159. Despite the above defences to civil liability, many suits for
compensation are filed against public servants and the State for use of force
whi ch exceeds the scope of lawful authority, including suits for negligent

homi cide. |In a substantial number of these cases, the State pays considerable
compensation. At the time that this report was witten, no officia
statistics were available on the overall nunmber of such civil lawsuits and

t heir outcomes.

160. Institutional reforms in | aw enforcenment and educational programmes
ai med at reducing the occurrence of violence and m streatnment by |aw
enforcement authorities are discussed under article 7.

Death penalty

161. Although several provisions in Israel's crimnal |legislation allow for
the inposition of the death penalty, as described below, the death penalty has
been carried out only once since the establishnment of the State, in the case
of Adol ph Ei chmann. There are no persons who are currently appealing a death
sentence. The nost recent case was that of John Denjanjuk, who, after having
been sentenced to death for war crines, genocide and crines against the Jew sh
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people, was acquitted in 1993 on appeal to the Suprene Court due to a
reasonabl e doubt as to whether he was indeed "lvan the Terrible" fromthe
Trebl i nka death canp.

162. Under Israeli legislation, the death penalty may be inposed in four

i nstances. Section 1(a) of the Nazi and Nazi Collaborators (Punishnment) Law,
5710- 1950, prescribes the death penalty for acts constituting crinmes against
the Jew sh people conmitted during the period of the Nazi reginme, and for
crimes against humanity or war crimes committed during the Second World War.
As is the case in other states that have enacted war crinmes legislation in
respect of acts commtted during the Second World War, the above Law is based
on the notion that the crines that they prohibit constituted violations of the
| aw of nations at the tinme they were commtted.

163. In addition, pursuant to the United Nations Convention on the Prevention
and Puni shnment of the Crime of Genocide, to which Israel is a party, the
Knesset enacted the Crine of Genocide (Prevention and Punishment) Law,
5710-1950, sections 1 and 2 of which provide as foll ows:

‘1. (a) In this Law, genocide means any of the follow ng acts
committed with intent to destroy, in whole or in part, a national,
ethnic, racial or religious group (hereinafter referred to as group) as

such:
“(1) killing members of the group;
“(2) causing serious bodily harmto nenbers of the group;
“(3) inflicting on the group conditions of life calculated to
bring about its physical destruction, in whole or in part;
“(4) inmposing neasures intended to prevent births within the
gr oup;
“(5) forcibly transferring children of the group to another
gr oup;
“(b) In subsection (a), child means a person under eighteen years
of age.

‘2. A person guilty of genocide shall be punishable with death
provided that if he committed the act constituting the of fence under

ci rcumst ances which, but for section 6 [which provides that certain
defences normally avail abl e under the crimnal |aw such as |egal duty,
necessity or compul sion do not apply to genocide], would exenpt himfrom
crimnal responsibility or would be reason for pardoning the offence,

and he tried to the best of his ability to mtigate the consequences of
the act, he shall be liable to inprisonment of a termnot |ess than ten
years.”

Persons found guilty of conspiracy or incitenent to conmit genoci de, or of
acting as an acconplice to genocide, are also subject to the death penalty by
I aw.
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164. Sections 97-99 of the Penal Law, as well as section 43 of the Mlitary
Justice Law, 5715-1955, prescribe the death penalty as the nmaxi mum puni shrment
for offences constituting treason during warti me.

165. Finally, the Defence (Emergency) Regul ations, 1945, allow for inposition

of the death penalty for offences involving illegal use of firearns agai nst
persons, or use of explosives or inflammble objects with intent to kill or to
cause grievous bodily harm (Regulation 58). |In practice, however, the State

Attorney's O fice does not request the death penalty, even for the npbst severe
of f ences.

166. The Youth (Judgnent, Punishment and Moddes of Treatnment) Law, 5731-1971,
prohibits inposition of the death penalty on any person who was a mnor at the
time the offence was committed (sect. 25 (b)). There is no legislation
specifically prohibiting the inposition of the death penalty on pregnant

wonen. This issue has never arisen as a practical matter, as no woman has
been sentenced to death since the establishnment of the State of Israel.

167. |In every case in which a death penalty nmay be inposed, the Crim nal
Procedure Law [ Consolidated Version], 5742-1982, requires an automatic appea
to the Supreme Court, even if the defendant has not appeal ed the sentence or
conviction (sect. 202). As with any other convicted person, a person
sentenced to death has the right to petition the President of the State for
pardon, clemency, or conmutation of sentence.

Article 7 - Freedomfromtorture or cruel., inhuman
or _degradi ng treatnent or puni shment

168. Israel is a party to the Convention against Torture and O her Cruel

| nhuman or Degradi ng Treatment or Punishnent. Israel's initial report under
that convention was submitted in January 1994 (CAT/C/ 16/ Add. 4); |srael
subnmitted a special report to the Comrittee against Torture

(CAT/ C/ 33/ Add. 2/ Rev. 1) in 1997. For a consideration of these two reports by
the Cormittee, reference is made to documents CAT/C/ SR. 183 and 184 and
Oficial Records of the General Assenbly, Forty-ninth Session,

Suppl enment No. 44 (A/49/46), paras. 159-171 (initial report); CAT/C/ SR 295
and CAT/ C/ SR. 295/ Add. 1 (special report). |In addition, the obligations under
this article relating to the prohibition of cruel, inhuman or degrading
treatment or punishment are related to the discussion under several other
articles, particularly articles 6 and 8 and paragraph 1 of article 10.

Legislative provisions bearing on the prohibition of torture
and of cruel, unusual or degradi ng puni shnent

169. Current Israeli legislation does not contain an explicit definition of
“torture” as such. Instead, a variety of statutory provisions cover all acts
of torture and of cruel, inhuman or degradi ng puni shnent, as di scussed bel ow

As of the subnission of this report, three legislative bills, relating to the
prohibition of torture, the invalidation of confessions extracted through
torture, and the regulation of the activities of the General Security

Service (GSS) are in various stages of the |egislative process.
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170. Section 2 of Basic Law. Human Liberty and Dignity, which prohibits any
“violation of the Iife, body or dignity of any person as such”, and section 4
of the Basic Law, which grants all persons the right to protection against
such violations, have constitutional status in Israel's |egislative framework.
The Suprene Court arguably has the power to void any |egislation enacted after
the entering into force of the Basic Law which violates the above provisions;
previously enacted | aws may not be deemed void by the Court for this reason
but they will be interpreted in accordance with the fundamental principles of
the sanctity of life, integrity of the body and prinmacy of human dignity,
broadly construed. These provisions in the Basic Law, then, may be deened to

constitute a general prohibition of cruel, inhuman or degrading treatnment or
puni shnment, including torture, and are binding both on public and private
entities.

171. Several provisions in the Penal Law, 5737-1977, prohibit actions that
ampunt to cruel and inhuman or degrading treatnment or punishnent. Section 277
forbids oppression by a public servant, as foll ows:

“A public servant who does one of the following is liable to
i mprisonnent for three years:

“(1) uses or directs the use of force or violence against a
person for the purpose of extorting fromhimor fromanyone in
whom he is interested a confession of an offence or information
relating to an of fence;

“(2) threatens any person, or directs any person to be
threatened, with injury to his person or property or to the person
or property of anyone in whomhe is interested for the purpose of
extorting fromhima confession of an offence or any information
relating to an offence.”

Section 329 of the Penal Law prohibits causing harmw th aggravating intent,
as foll ows:

“A person who does one of the following with intent to disable,

di sfigure or do grievous harmto another or to resist or prevent the
| awful arrest or detention of hinself or another is liable to

i mprisonnent for 20 years:

“(1) unlawfully wounds or does grievous harmto a person

“(2) unlawfully attenpts to strike a person with a projectile,
kni fe or other dangerous or offensive weapon;

“(3) wunlawfully causes an expl osive substance to expl ode;
“(4) sends or delivers an explosive substance or other dangerous
or noxious thing to a person or causes a person to receive any

such substance or thing;

“(5) puts a destructive or explosive substance or a corrosive
fluid in any place;
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“(6) throws any substance or fluid nentioned in paragraph (5) at
a person or otherw se applies it to his body.”

Section 333 of the Law makes unl awful causing of grievous harmto another
person puni shabl e by seven years' inprisonnent. Sections 368 B and 368 C
prohibit assault or abuse of minors and invalids. Sections 378-382 proscribe
assault, making it punishable by between two and six years' inprisonment.
"Assault" is defined as directly or indirectly striking, touching, pushing or
ot herwi se applying force to the person of another w thout his consent or with
his consent obtained by fraud; it specifically includes "the application of
heat, light, electricity, gas, odour or any other thing or substance if
applied in such a degree as to cause injury or disconfort" (sect. 378). In
addi tion, section 427 of the Law prohibits blackmail with use of force,

i ncluding the adm nistration of drugs or intoxicating liquors. All of the
above provisions are applicable to | aw enforcement officials and nmenbers of
the security forces.

172. In addition, section 65 of the MIlitary Justice Law, 5715-1955, provides
that a "soldier who strikes or otherwise maltreats a person commtted to his
custody or a soldier inferior to himin rank, or who abuses them in another
manner, is liable to inmprisonnent for a termof three years."

173. Attenpt., assistance, encouragenent and incitenment The genera

provi sions of the Penal Law also provide for crinmnal liability of persons who
attenpt or assist or encourage the conmission of any of the offences noted
above, a matter of particular inportance in cases of physical or psychol ogica
abuse. The followi ng are the rel evant provisions of Chapter Five of the Pena
Law, entitled "Derivative Ofences":*

“Title One: Attenpt
“What constitutes an attenpt

“25. A person attenpts to conmmit an offence, if he - with intent to
commit it - conmits an act that does not only constitute preparation,
provi ded the of fence was not conpl et ed.

“Conmi ssion of offence is inpossible

“26. For purposes of attenpt, it shall be inmaterial that the

comm ssion of the offence was inpossible, because of circunstances of
whi ch the person who nade the attenpt was not aware or in respect of
whi ch he was ni st aken.

* These provisions were enacted in 1994 as an anmendnment to the Pena
Law. As no official translation of the amendnent is yet available, the
following is an unofficial translation.
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“Speci al penalty for attenpt

“27. If a provision sets a mandatory penalty or a minimum penalty for
an offence, then it shall not apply to an attenpt to commit that
of f ence.

“Exenption for renorse

“28. If a person attenpted to comrit an offence, he shall not bear
crimnal liability therefor, if he proved that, of his own free will and
out of contrition - he stopped its conm ssion or substantively
contributed to the prevention of results on which the conpletion of the
of fence depends; however, the aforesaid shall not derogate fromhis
crimnal liability for another conpleted offence connected to the sane
act .

“Title Two: Parties to an Off ence
“Per petrator

“29. (a) "Perpetrator of an offence' includes a person who conmitted
the offence jointly or who committed through anot her.

“(b) Participants in the comm ssion of an offence, who perform
acts for its commission, are joint perpetrators, and it is immterial
whet her all acts were perforned jointly or some were perforned by one
person and some by anot her

“(c) A perpetrator of an offence through another is a person who
contributed to the comm ssion of the act by others who acted as his
i nstrunent, the other person being in one of the follow ng situations,
within their neaning in this Law
“(1) he is a minor or nentally inconpetent;
“(2) he lacks control;
“(3) he has no crininal intent;
“(4) he misunderstands the circunstances;
“(5) he is under duress or has a justification.
“(d) for the purposes of subsection (c), if the offence is
conditional on a certain perpetrator, then the person in question shal

be deened to have committed that offence even if the condition is only
met by the other person.
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“I ncitenment

“30. If a person causes another to conmit an offence by nmeans of

per suasi on, encouragenent, denmand, cajolery or by neans of anything el se
that constitutes the application of pressure, then he incites an

of f ence.

“Accessory

“31. If a person does anything, before an offence or during its

comm ssion, to nmake its comr ssion possible, to support or protect it,
or to prevent the perpetrator from being taken or the offence or its
spoils from being di scovered, or if he contributes in any other way to
the creation of conditions for the conmission of the offence, then he is
an accessory.

“Penalty of accessory
“32. The penalty for being an accessory to the comm ssion of an offence
shall be half the penalty determined by legislation for the comm ssion

of that offence; however, if the penalty set is:

“(1) the death penalty or mandatory life inprisonnment, then his
penalty shall be 20 years' inprisonment;

“(2) life inprisonnent, then his penalty shall be 10 years
i mprisonnent;

“(3) a mnimmpenalty, then his penalty shall not be | ess than
hal f the mi ni mum penal ty;

“(4) any mandatory penalty, then it shall be the maxi mum penalty
and hal f thereof shall be the m ni mum penalty.

“Attenpted incitenment
“33. The penalty for attenpting to incite another to comrit an offence
shall be half the penalty for the commr ssion of the offence itself;

however, if the penalty set is:

“(1) the death penalty or mandatory life inprisonnment, then his
penalty shall be 20 years' inprisonment;

“(2) life inprisonnent, then his penalty shall be 10 years
i mprisonnent;

“(3) a mnimmpenalty, then his penalty shall not be | ess than
hal f the mi ni mum penal ty;

“(4) any mandatory penalty, then it shall be the maxi mum penalty
and hal f thereof shall be the m ni mum penalty.
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“Exenption for renorse
“34. (a) If a person was an accessory or if he incited another to
commt an offence, he shall not bear crimnal liability for being an

accessory or for incitement, if he prevented the comr ssion of the

of fence or its conpletion, or if he inforned the authorities of the
offence in time, in order to prevent its commr ssion or its conpletion,
or if - to that end - he acted to the best of his ability in some other
manner; however, the aforesaid shall not derogate fromhis crimna
liability for another conpleted of fence connected to the same act.

“(b) For the purposes of this section, "authorities' neans the
I srael Police or any other body lawfully enpowered to prevent the
comm ssion or conpletion of an of fence.

“Other or additional offence

“34A. (a) If, while cormitting an of fence, a perpetrator also
conmmtted another or an additional offence, and if, under the
ci rcumst ances, an ordi nary person could have been aware of the
possibility that it would be conmitted, then:

“(1) the other joint perpetrators shall also bear liability for
it; however, if the other or additional offence was commtted
intentionally, then the other joint perpetrators shall bear
liability for it only as an offence of indifference;

“(2) a person who incited or was an accessory to it shall also
bear liability, as an offence of negligence, if such an offence
exi sts based on the sanme facts;

“(b) If the court found an accused guilty under
subsection (a) (1) for an offence for which there is a nandatory
penalty, then it may inmpose a lighter penalty on him

174. Mention may al so be nade of a |l aw enacted shortly after Israel's
i ndependence, which prohibited punishnent by |ashing and repeal ed al

| egislation fromthe British Mandatory period which provided for such
puni shnment (Repeal of Lashing Law, 5710-1950).

Adnministrative quidelines for GSS interrogations

175. The State of Israel nmaintains that the basic human rights of all persons
under its jurisdiction nust never be violated, regardless of the crimes that

t he individual may have conmitted. |Israel recognizes, however, its
responsibility to protect the lives of all its citizens and residents from
harm at the hands of terrorist organizations. To prevent terrorism

ef fectively while ensuring that the basic human rights of even the nost
dangerous of crimnals are protected, the Israeli authorities have adopted
strict rules for the handling of interrogations. These guidelines are

desi gned to enable investigators to obtain crucial information on terrori st
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activities fromsuspects who, for obvious reasons, would not vol unteer such
information, while at the same tinme ensuring that the suspects are not
mal t r eat ed.

The Landau Conmmi ssi on

176. The basic guidelines on interrogation were |aid down in 1987 by the
Landau Conmm ssion of Inquiry. The Comnr ssion, headed by former Suprene Court
President Justice Mbshe Landau, was appointed follow ng a decision by the
Government to examine the General Security Service's methods of interrogation
of terrorist suspects. In preparing its recomrendations, the Landau

Comm ssi on exani ned international human rights | aw standards, existing |Israel
| egislation prohibiting torture and maltreatnment, and the guidelines of other
denocracies confronted with the threat of terrorism

177. The Landau Commi ssion set out to define "with as much precision as
possi bl e the boundaries of what is pernmitted to the interrogator and, mainly,
what he is prohibited fromdoing." The Conmi ssion determ ned that in dealing
wi th dangerous terrorists who are shown to represent a grave threat to the
State of Israel and its inhabitants, the use of a noderate degree of pressure
i ncl udi ng physical pressure, to obtain information crucial for the protection
of life is unavoidable in certain circumstances. Such circunstances include
situations in which the information sought from a detai nee believed to be
personally involved in serious terrorist activities can prevent imm nent

mur der, or where the detainee possesses vital information regarding the
activities of a terrorist organization which could not be uncovered by any

ot her means (for exanple, the location of arnms or caches of explosives

i ntended for use in inmnent planned acts of terrorism.

178. The Landau Commi ssion recogni zed t he danger posed to the denocratic

val ues of the State of Israel should its investigative authorities abuse their
power by resorting to unnecessary or unduly harsh fornms of pressure. As a
result, the Comm ssion recomended that psychol ogi cal forns of pressure be
used instead of physical pressure whenever possible, and that no nore than
"moder at e physical pressure" be sanctioned in limted cases in which the
degree of anticipated danger is sufficiently great.

179. In full awareness of the seriousness and sensitivity of the use of
noderate pressure during interrogation, the Landau Comm ssion set forth

gui del i nes which provided for limted forns of pressure under very specific

ci rcumst ances, to be determ ned on a case-by-case basis. The guidelines by no
means aut horize indiscrimnate use of force. Rather, the Comr ssion attenpted
to define those specific circunstances, and the interrogation practices

perm ssible therein, so that, in the opinion of the Comr ssion, "if these
boundari es are maintained exactly in letter and in spirit, the effectiveness
of the interrogation will be assured, while at the same tine it will be far

fromthe use of physical or nental torture, maltreatnment of the person being
interrogated, or the degradation of his human dignity."

180. To ensure that disproportionate pressure is not used, the Landau
Commi ssion determ ned several norns which have been adopted and are now in
force, nanely:
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(a) Di sproportionate exertion of pressure on the suspect is forbidden;
pressure must never reach the |level of physical torture or maltreatnent of the
suspect, or grievous harmto his honour which deprives himof his human
di gnity;

(b) The use of |ess serious neasures must be wei ghed agai nst the
degree of anticipated danger, according to the information in the possession
of the interrogator;

(c) The physical and psychol ogi cal nmeans of pressure permitted for use
by an interrogator nmust be defined and limted in advance by issuing binding
directives;

(d) There must be strict supervision of the inplenentation of these
directives for GSS interrogators;

(e) The interrogators' supervisors nmust react firmy and without
hesitation to every deviation fromthe perm ssible, inposing disciplinary
puni shment, and, in serious cases, causing crimnal proceedings to be
instituted against the offending interrogator.

181. In the second section of its report, the Landau Conmm ssion described the
forns of pressure permitted for GSS interrogators and the circunmstances in

whi ch they may be used. This section has remained confidential out of concern
that, should the narrow restrictions binding the interrogators be known to the
suspects undergoi ng questioning, their effectiveness would be vitiated.

Supervi sion _and review of interrogative practices

182. The Governnent of Israel recognized the inportance of establishing
systens of review of interrogation practices to ensure that GSS investigators
do not violate the guidelines. Initially, the GSS Conptroller was instructed
to examine all claims of torture or maltreatnment during interrogation. From
1987 until 1994, the Conptroller carried out this review function, initiating
di sciplinary or |legal action against interrogators in cases where they have
been found to have deviated fromthe | egal guidelines.

183. The Departnent for Investigation of Police Msconduct In 1992, a
speci al department was set up at the Mnistry of Justice - the Departnent for
I nvestigation of Police Personnel (DIPM - to investigate allegations of
crimnal conduct by police generally In 1994, in accordance with the
reconmendati ons of the Landau Conmmi ssion that there be external oversight of
General Security Service activities, responsibility for clains of naltreatnment
by GSS interrogators was also transferred to the DIPM under the direct
supervision of the State Attorney. As discussed under article 6, the activity
of the DI PM appears to have had a significant deterrent inpact on the

i ncidence of intentional physical abuse of detainees and citizens by |aw
enforcement officials, including GSS interrogators. Statistical information
regardi ng the performance of the DI PM appears bel ow under this article.

184. The State Conptroller's Office In 1995, the State Conptroller's O fice
compl eted an exanination of the GSS's investigator's unit during the years
1990-1992. The State Conptroller's findings, which were submtted to a
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speci al subcomrittee of the Knesset State Conmptroller Committee, found severa
i nstances of deviations fromthe Landau Conm ssion's guidelines, and
reconmended neasures to ensure conpliance. The findings thensel ves have not
yet been made public.

M nisterial scrutiny

185. I n accordance with the recomendati ons of the Landau Commi ssion, a
special ministerial conmittee headed by the Prine Mnister was established in
1988 to review the interrogation guidelines periodically.

186. In April 1993, the ministerial conmittee deternined that several changes
shoul d be made in the GSS guidelines. On the basis of the committee's
reconmendati ons, new gui delines were issued to GSS investigators. The new

gui delines clearly stipulate that the need and justification for the use of
limted pressure by investigators nmust be established in every case, according
to its own special circunstances. The guidelines enphasize that the use of
exceptional nethods is intended only for situations in which vital information
is being conceal ed, and not as a way to huniliate or mistreat those under

i nvestigation. They place a duty on the investigator to consider whether the
means of pressure the use of which is being contenplated is proportional to
the degree of foreseeable danger of the activity under investigation. Seni or
GSS staff nust approve in witing the use of neasures deened to constitute
noder at e physi cal pressure, once again on a case-by-case basis, in light of
the above criteria. |In any case, it is expressly forbidden to injure or
torture suspects, to deny themfood or drink, to refuse perm ssion to use the
bat hroom or to subject the person to extreme tenperatures for prol onged

peri ods.

187. Since then, the guidelines have been reviewed fromtime to tinme by the
mnisterial comrMttee, in the |light of conclusions drawn from recent
experience. The ministerial committee also reviews, in real tinme, specific
cases of persons under investigation who are known to be active nenbers of the
mlitary arms of terror groups, and with regard to whomthere are grounds to
believe that they have know edge of future terror attacks in the planning or
execution stages.

Judi ci al Revi ew

188. All complaints of alleged m streatment during investigation nay be
chal l enged directly to the Supreme Court sitting as a High Court of Justice
Any party who believes he or she has been wronged - not only the detainee
hinself or his fam |y, but, under the extrenely flexible rules of standing in
Israeli law, also virtually any person or group who clainms an interest in

| egal or humanitarian issues involved - may have its petition heard by the
Hi gh Court of Justice within 48 hours of being filed. Over the past few years
several petitions have been filed with the Court seeking injunctions to forbid
the GSS fromusing any force, or particular nmethods of pressure, throughout
the investigation. The Court reviews each of these cases for their conpliance
with the detailed guidelines, and often, with the approval of the petitioner
or his attorney, hears sensitive evidence in canmera to exam ne whether the
magni t ude of foreseeable or inmnent danger, and the grounds for believing
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that the suspect actually has vital information which is crucial to preventing
such danger, are sufficiently clear to justify the use of the specific methods
of interrogation in question. Two such cases are worth nentioning in detail.

189. I n Decenber 1995, the High Court of Justice issued an interiminjunction
on the basis of a petition brought by Abd al -Hali m Bel baysi agai nst the GSS
(H. C.J. 336/96), forbidding the use of physical pressure against the
petitioner during his interrogation. At the request of the GSS, this interim
order was | ater cancelled after the petitioner, who had earlier signed a
written declaration denying any connection to any illegal activity, admtted
that he had planned the terrorist attack at Beit Lid on 22 January 1995 in

whi ch two suicide bombers killed 21 persons. Bel baysi confessed that three
bonbs had been prepared at his hone, that he hinmself had hidden the bonbs in
the vicinity of Beit Lid and that on the day of the attack he had handed over
the two bonbs to the two suicide bonbers and had driven themto the site of
the attack. Bel baysi also provided information which enabled the authorities
to retrieve the third bonb, containing 15 kg of explosives, fromits hiding
place. During the investigation it also became apparent that Bel baysi had
addi tional information regarding grave terrorist attacks planned for the near
future in Israel. To help uncover this crucial information, the GSS appeal ed
to the Court to cancel the interiminjunction. The Court accepted the GSS
argument s, based on evidence presented, that disclosure of this information by
Bel baysi could save human lives. |n cancelling the injunction, however, the
Court enphasi zed that the investigation could not involve torture or any other
"measures which are not conpatible with the | aw and the rel evant gui delines"
(H. C.J. 336/96, supra).

190. More recently, in the case of Mihammad Abdel Aziz Handan

(H. C.J. 8049/96), the High Court issued an interiminjunction simlarly
forbidding the GSS to use any form of physical pressure throughout his
interrogation. In this case, within 24 hours, as a result of new inquiries
and additional information regarding the petitioner, the GSS noved to cancel
the interiminjunction. Handan had previously adnitted that he bel onged to
and was active in a cell of the Islanmic Jihad; he had been anbng the activists
deported to Lebanon in 1993, had served terns of inprisonment and

adm ni strative detention in Israeli jails, and had been detained by the

Pal estinian Authority in March 1996, together with other activists of
rejectionist terrorist organizations. He was released fromdetention by the
Pal estinian Authority in August 1996. |In October of that year, the GSS
received information that raised definite suspicions that Handan possessed
extremely vital information, the disclosure of which would hel p save hunman
lives and prevent immnent serious terrorist attacks. It was at this point
that the GSS applied to the Court to cancel the interiminjunction. The GSS
representative stated before the Court that the physical neasures being
contenpl ated did not anpunt to "torture" as defined in the Convention agai nst
Torture and Other Cruel, |nhuman or Degradi ng Treatnent or Punishment; and
that each of the measures fell within the defence of "necessity" specified in
section 34 (11) of the Penal Law, as the conditions for such a defence existed
in the circunstances. The Court agreed to cancel the interiminjunction,

hol ding, inter alia

"After having reviewed the classified material presented to us, we are
satisfied that the respondent does indeed have in its possession
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i nformati on on which a clear suspicion can be based that the petitioner
possesses extremely vital information, the inmediate disclosure of which
will prevent the npst serious attacks. Under these circunstances, we
are of the opinion that there is no justification to continue with the
interiminjunction."”

Once again, the Court stressed that "the cancelling of the interiminjunction
is not tantambunt to permi ssion to use interrogation methods agai nst the
petitioner which are against the law' (H C J. 8049/96, supra).

191. In several other cases, the Court issued interiminjunctions forbidding
the use of physical pressure during GSS interrogations, which remained in
force throughout the investigation. See, e.g., H CJ. 2210/96, Al gazal v.
General Security Service (not yet published). Another petition, which
chal l enged the legality of the GSS interrogation guidelines then in force and
demanded that the secret portion of the Landau Comni ssion report be made
public, was denied by the Court, inter alia, because it was not linked to the
application of these guidelines in the circunmstances of a particul ar case.

H C.J. 2581/91, Sal khat et al. v. State of Israel et al., 47(4) P.D. 837.

Treat nent of Det ai nees

192. The discussion under this and the foll ow ng paragraphs should be read in
conjunction with that under article 10.

193. The fundamental right of detainees and prisoners to conditions ensuring
basi ¢ mai ntenance of their human dignity has been articul ated and enforced in
a long line of judgenents of the Israel Suprene Court. InYusef v. Director

of Central Prison for exanple, the Court held that "the order of life in the
prison by its nature requires an infringement of liberties which a free person
enj oys, but such infringement must derive fromthe nature and needs of

i mprisonnent, and not beyond that ... [t]he purposes of crimnal punishnent
may not be achi eved through violation of the prisoner's dignity or his
humanity ... It is the right of every person in Israel who is sentenced to

i mprisonnent (or lawfully detained) to be confined in conditions that allow
for civilized human Iife ... Only 'the nost serious reasons', such as special
security neasures that nust be taken, may justify any deviation fromthis
basi c approach." (H.C.J. 540-546/84, 40(1) P.D. 567, 573. See also H. C. J.
114/ 86, Weill v. State of Israel et al., 41(3) P.D. 477 (minimal civilized
arrangenments include the right to conjugal visits).

194. Most of the basic conditions granted to prisoners and detainees as a
matter of right, as well as limtations on nmeasures that may inpair their
liberty or dignity and procedures for adjudicating prisoners' conplaints, are
provided for in legislation, primarily in the Criminal Procedure (Enforcenent
Powers - Arrest) Law, 5756-1996, and regul ati ons thereunder. O her
privileges or services have been given the status of a legal right by
deci si ons of the Suprene Court, such as the presence in the prison facility of
a social worker to deal with certain prisoner's concerns (fusef v. Director of
Central Prison, supra).

195. Segregation and solitary confinenment. Under section 21 (a) of the
Prisons Regul ati ons, 5738-1978, a senior prison official may order that a
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pri soner be confined separately fromthe rest of the prison population if he
is convinced that doing so is necessary for reasons of State security, for

mai nt enance of security, order or discipline in the prison, for protection of
the safety or health of the prisoner or other prisoners, or at the prisoner's
own request. This type of separate confinenent is a preventive, not a
punitive measure, and is to be distinguished fromsolitary confinement, which
is discussed bel ow. Segregation is to be used only when the purpose therefor
cannot be acconplished by less restrictive neans. Segregated prisoners have
all of the rights and privil eges of ordinary prisoners, except for conditions
deriving by their nature fromthe fact of segregation. Such prisoners remain
in their cells during the day hours, except for their daily excursion, fanly
visits, nmedical care, visits with |egal counsel, parole officer, social worker
and so on. Such prisoners are always acconpani ed by a warden whenever they
are outside of their cell. Prisoners convicted of a crimnal offence who are
held in segregation for nore than three nonths may be granted additiona
privileges and personal effects (Part 14 of the Prison Comm ssioner's standing
orders). The term of segregation is for 48 hours when ordered by a senior
prison official; it my be extended for additional periods up to a total of
14 days with the consent of the director of the prison. Thereafter,
separation may be extended only by order of the prison director, with the
consent of the Conm ssioner of Prisons, provided that the justification for
separation nust be reviewed periodically (between 48 hours and 2 nont hs,
dependi ng on the type of case in question), or at earlier intervals if the
prisoner requests. Any prisoner who is confined separately for a period
exceedi ng ei ght nonths may | odge an appeal to the Prisons Conmi ssioner, who
deci des whether the separation will continue or cease. Certain classes of
prisoners or detainees are segregated as a matter of law or policy fromthe
rest of the prison population, such as known drug addicts or persons

under adm nistrative detention, and persons suspected or convicted of
security-rel ated offences.

196. Solitary confinenent, on the other hand, is one of several punitive
nmeasures that may be inmposed on a prisoner for violation of the prison code of
conduct (sect. 56 of the Prisons Ordinance). Solitary confinenent may be

i nposed only by the director or deputy director of the prison. As with al
punitive measures, the decision to place a prisoner in solitary confinenent
may not be taken except follow ng an investigation and a hearing at which the
pri soner may hear the charges and evi dence against him and may defend hinself
properly (sect. 60 of the Prisons Odinance). The maxi mumterm of solitary
confinement is 14 days, though the prisoner may not serve nore than 7 days
consecutively, and nmust be given a break of at |east 7 days before solitary
confinement is resuned.

197. Al decisions regarding segregation and solitary confinenent nmay be
appeal ed directly to the appropriate District Court, and the District Court's
deci sion may be appealed to the Suprene Court.

198. Contacts with the outside world Inmediately upon the arrest of any
person, notification nmust be nade to a relative or other person close to the
det ai nee regarding the fact of the arrest and the place of detention (Crimnna
Procedure (Enforcement Powers - Arrest) Law, 5756-1996, sect. 33). Notice
will also be given, at the detainee's request, to |legal counsel of his choice
or, if the detainee does not have a |lawer, to one of the attorneys appearing
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on a list drawmn up by the Bar Association and presented to the detainee.
Notification of a person's arrest for certain security-related offences, or
for other offences carrying a penalty of at least 10 years' inprisonnent may
be del ayed for up to 48 hours by decision of a District Court judge, or be
delivered only to a person whomthe judge determnes, if the Mnister of
Defence certifies in witing that national security requires that the arrest
be kept secret, or if the Inspector General of the Israel Police certifies in
writing that the success of the crimnal investigation so requires. This
period may be renewed, by application of the Mnister or the Inspector
General, for subsequent 48-hour periods, up to a total of 7 days, or, in rare
cases of certain defined security-related offences, up to a total of 15 days
(ibid.).

199. The rights of incarcerated persons to maintain contacts with the outside
worl d vary according to the type of detention. The rights to conduct
correspondence, use the tel ephone, have visitation as well as conjugal visits,
and to | eave the prison on furlough, are discussed under article 10.

Disciplinary and Crimnal Proceedi ngs and ot her Judicial Relief

200. As discussed under Article 6, the actions of |aw enforcement officials
are subject to several overlapping legal institutions for review and
sanctions. |n general, each armof the |law enforcenent authorities has

di sciplinary procedures, which may be initiated by the person claining a
violation, by other entities, or by the authorities thenmselves; all public
servants are subject to the provisions of the crinmnal |aw, and detai nees or
prisoners may apply directly to the courts for relief against the action or
deci sion in question.

201. |Israel Police. Disciplinary proceedings are initiated by subm ssion of
a complaint to the disciplinary departnment of the Personnel Division at
Central Headquarters or to one of its several branch offices. The Police my
initiate disciplinary proceedi ngs when it becones aware of violations from

ot her sources (e.g., statements of witnesses in the course of investigations,
or information forwarded by police personnel). |In addition, the Departnment
for Investigation of Police Msconduct (DIPM in the Mnistry of Justice,
which is responsible for nost crimnal investigations against police officers,
transfers files to the Disciplinary Department of the Police both when the
actions conpl ained of fall short of a crinm nal offence but constitute a

prima facie disciplinary violation, and al so when crimnal proceedings are
brought against a police officer for actions which may entail parallel

di sci plinary sanctions.

202. If the Disciplinary Departnent, upon investigating the incident, finds
that there is sufficient evidence of an infraction, then the matter is
referred to a disciplinary tribunal, conmposed of either a single judge or a
t hree-judge panel, depending on the gravity of the violation. See generally
Police (Disciplinary Proceedi ngs) Regul ati ons, 5749-1989; Police (Definition
of Disciplinary Ofences) Regul ations, 5715-1955; Police O dinance (New
Version), 5731-1971, chapter 5.

203. Alongside the disciplinary sanctions that may be inposed by a tribunal
or single judge, the Police is bound to consider adm nistrative sanctions



CCPR/ C/ 81/ Add. 13
page 70

agai nst an officer who violates the law or internal standing orders

Adm ni strative sanctions may be inmposed at any time during the disciplinary or
crimnal proceedings, as well as after they are concluded. Such sanctions

i nclude disnmissal fromthe police force, suspension, transfer to another
position or department, denotion, postponenent of pronotion, and probation.

204. Crinminal investigations against police officers may be initiated by a
complaint filed with the DIPM by the victimor his representative, by the DI PM
itself as a result of information submitted to it by independent human rights
groups or by entities within the Israel Police. A prelinmnary screening is
carried out by a DIPMstaff |awer, who decides either to open an
investigation or to close the file if the acts accused of do not give rise to
a crimnal offence (in the latter case the file may be transferred back to the
Police for appropriate disciplinary measures, as aforesaid). In the course of
i nvestigation, the DIPM staff takes testinmony fromthe conpl ai nant, the
suspect and other witnesses, as well as any other evidence relevant to the
case. |If the investigation indicates sufficient evidence of a crininal

of fence, then the file is transferred to the District Attorney's Ofice in the
regi on where the offence occurred, or, in cases of unlawful use of force, to
the State Attorney's Ofice, for a final decision as to whether to file
crimnal charges against the police officer. Under current guidelines, al
crimnal trials against police officers are prosecuted by the District
Attorney's office. The DIPM may al so decide that the police officer should
stand trial in disciplinary proceedings for the unlawful use of force, in lieu
of crimnal proceedings.

205. Below are statistics conpiled by the Israel Police and the DI PM
regardi ng treatment of disciplinary and crimnal conplaints, respectively.

206. Between 1992 and July 1996, the DI PMinvestigated 211 cases involving
the use of firearms, and 25 cases involving the use of force, or threat of

using force, in order to extract a confession. In 1993, 15 officers were
tried in crimnal proceedings for involvement in offences anpbunting to
assault; 12 of these officers were convicted, and 3 were acquitted. |In 1994,
10 officers were convicted of such offences in crimnal proceedings. In one

not eworthy case, five police investigators in the Mnorities Division of the
Jerusal em Regi on were convicted in July 1995 for unlawful use of force in

i nvestigating suspects (Cr.F. 576/91, in the Jerusalem District Court). In
Sept ember 1995 the defendants were sentenced to varying ternms of inprisonment.
The case is currently on appeal in the Supreme Court.

207. In 1994, 22 police officers were dism ssed fromthe force, 2 of whom as
a result of their involvement in violent offences (down from 18 di sm ssals as
a result of violent offences in 1993); 13 others were dismssed for
“unsuitability”, which includes those who were involved in repeated incidents
of unlawful use of force (in 1993, as a result of a special effort by the
Police to renpve the nost problematic enpl oyees, 30 officers were disnissed
for unsuitability). In 1995, 29 officers were sinilarly disnissed for
unsuitability, and no officers were dism ssed in 1995 as a result of violent
of fences. One officer was suspended in 1994 (out of a total of 20 suspensions
that year) and 8 in 1995, as a result of involvenent in violent offences; in
1993, no such suspensi ons were nade.
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Table 9. Unlawful use of force by police officers: nunber of
conplaints and results of investigation

Ci rcunst ances 1993 | 1994 1995 1996 a/
I nvestigation 119 95 97 70
Arrest 524 611 554 384
Condi ti ons of detention 25 35 187 100
Refusal of citizen to identify hinself or to

acconmpany police officer 17 37 59 64
Search of suspect or prem ses 103 99 109 81
Vi ol ation of public order 110 122 233 106
Violation of order or discipline in a detention

facility 44 34 26 35
Use of crude | anguage 1 1 4 2
Traffic offences 101 120 161 113
Carrying out orders of the Execution Ofice

(for civil judgenent debts) 93 71 43 28
Hol di ng persons in custody 103 40 47 54
Abuse of authority 283 286 334 70
Di sput es between nei ghbours 2 6 4 2
Fam |y di sputes 1 1 1 1
Private disputes 4 5 4 13
On-duty di spute between two police officers 18 31 16 21
Argunment between drivers 1 7 32 3
Trai ning incidents 1 1 12 -
Denmpnstrati ons b/ - - 1 32
Total files received 1960 |1 861 |2 155 (1 301
Referred for disciplinary trial 280 208 184 104
Fi nal recommendation to file crim nal 52 40 53 20
i ndi ct ment
Total files conmpleted (including files from

previ ous years) 1979 |1 876 (2 001 (1 428

al 1996 figures are for January-July.
b/ Denonstrations were inserted as a statistical category in 1996.
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Table 10. Disciplinary investigations and results

1994 1995
Disciplinary indictnments filed (all offences)
Charge sheets (three-judge panel) 252 251
Conpl ai nts (single judge) 217 49
Di sciplinary indictnments adjudicated (all offences)
Charge sheets 301 215
Compl ai nt's 217 51
Files received from DAM
Regardi ng use of force - recomendation to file
crim nal charges 41 50
(Total number of officers involved) (64) (92)
Regardi ng use of force - with recommendation to file
di sci plinary charge sheet 168 127
(Total number of officers involved) (246) | (180)
Regardi ng use of force - with recormmendation for trial
before a single disciplinary judge 79 47
(Total number of officers involved) (93) (55)
Recommendati on to wei gh disciplinary sanctions 307 366
(Total number of officers involved) (388) | (459)

208. Alongside the ordinary crinmnal and disciplinary processes described
above, detainees held in police | ock-ups have the right to file for

habeas corpus relief against any unlawful treatnment, including torture or
ot her cruel, inhuman or degrading treatnent on the part of police officers.

209. Prisons Service. Currently, the disciplinary and criminal investigation
procedures regarding Prisons Service personnel differs fromthose foll owed
with regard to police officers. Any prisoner or detainee under the care of
the Prisons Service may file a conplaint regarding ill-treatment or conditions
of detention to the director of the prison. |In cases involving use of force,
a special conmittee within the Prisons Service investigates the conplaint and
transfers the file to the Attorney-General, who decides whether to institute
di sciplinary or criminal proceedings. Disciplinary trials are held before a
tribunal within the Prisons Service, which is sinmilar in structure and
procedures to that of the Israel Police (see generally the Prisons O dinance,
sect. 101 et seq., and second schedul e defining disciplinary offences; and the
Prisons (Disciplinary Procedures) Regul ations, 5749-1989), while crimna

files are transferred first to the Israel Police, for conpletion of the

i nvestigation, and then to the appropriate District Attorney's office for
filing a charge sheet.
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210. Ceneral Security Service Conplaints by persons detained by the Genera
Security Service regarding their treatment during investigation nay be filed
by the detainee or his legal representative, by local or international hunman
rights organi zations (conplaints have been filed by the Public Conmittee

agai nst Torture in |Israel, the Physicians' Association for Human Ri ghts,
Ammesty International, and the ICRC, anong others). All conplaints are

exam ned by a conplaints review unit within the GSS, which is subordinate to
the State Attorney's Ofice. In the event that conplaints are subnitted to
ot her governnental authorities, they are transferred to the above conplaints
unit, which is responsible for the initial investigation. Conplaints that
give rise to a suspicion that a crimnal offence was comritted are transferred
to the DIPM at the Mnistry of Justice.

211. In 1995, 81 such conplaints were received regardi ng treatnent of
det ai nees during GSS investigations. Thirty-four of these conplaints were
filed by the detainee, 23 by the detainee's |egal counsel, 9 by loca

organi zations and 15 by international organizations. |In sonme instances,
several entities filed conplaints regarding a particular case. |In four cases
during 1995, the conplaints unit found deviations fromlawful authority; these
cases were dealt with adm nistratively within the GSS, including sanctions
agai nst the persons involved. |In one case, that of Samed abd al Hari zat

menti oned under article 6, a GSS investigator was tried in disciplinary
proceedi ngs before a special tribunal

212. As discussed above, detainees in the custody of the GSS al so have the
right to petition the High Court of Justice directly for habeas corpus relief.

213. Israel Defence Forces. The IDF maintains a strict policy of

i nvestigating every claimof mstreatnent of detainees by IDF investigators.
Sol di ers who are found to have deviated from | DF standi ng orders forbidding
violence or the threat of violence in interrogations are either
court-martialled or have disciplinary proceedi ngs brought against them
dependi ng on the severity of the charges. In 1991, the |IDF also appointed a
comm ssion to review its interrogation practices and policies, headed by
Maj or General (Reserve) Raphael Vardi, which resulted in the punishnent of
several interrogators. The Vardi Commi ssion also subnmitted a |ist of
reconmendati ons designed to reduce the possibility of mstreatment by |DF

i nvestigators, which have been adopt ed.

Conpensation to victins

214. Persons who have been subjected to torture or to any other unl awful
mstreatnent in violation of this article may, in addition to crininal,
di sci plinary or habeas corpus proceedings, initiate a tort action for damages

agai nst the perpetrators and against the State. In cases of assault, the
State, like any other enmployer, is liable only if it has approved the unl awful
assault or to have retroactively ratified it. |In addition, victinm my

receive a certain degree of conpensation in the context of crimnal
proceedi ngs under section 77 of the Penal Law, 5737-1977, which enpowers a
convicting court to order the paynent to the victimof a crine for damages or
suffering. Such conpensation is recovered in the same manner as a fine
Currently, the maxi mum anount payable to a particular victimis fixed at

NI'S 60, 000.
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Training of |aw enforcenent officials

215. The Israel Police and the Prisons Service maintain thoroughgoing
training programres for personnel at all levels, in which their obligations
regardi ng the respect and realization of civil and human rights are taught.
These training programes take three basic forms: required courses for al
entry-level personnel, and subsequently for all personnel as a condition prior
to prompotion in rank; voluntary continuing education sem nars on specific
topics, which typically | ast between several days and one week; and periodic
refresher courses.

216. Required courses for Israel Police personnel are taught at the Nationa
Police Acadeny in Shfar'amor at the Senior Oficers' College near Netanya.
Al'l police enployees nust pass a two-nonth basic training course, which
includes a total of 47 hours of instruction in the areas of professiona
ethics, providing service to citizens, police powers, use of force, unlawful
commands, and disciplinary violations.

217. The required courses for sergeants, captains, and senior staff officers
al so devote between 42 to 80 hours to instruction regarding the above matters,
as well as to nodul es on conmpetence in human rel ations, conflict resolution

i nvestigation of police personnel, nedia in a denocracy, citizens' conplaints,
fam ly violence, treatnment of juvenile offenders, |egal and practical duties
deriving fromthe right to human dignity, and incul cation of awareness of
human rights. |In addition, continuing education courses on specific topics
such as nmethods of investigation, arrest and searches, and so on, involve
practical instruction in observance of human rights.

O her _institutional reform neasures

218. In addition to the principal nmethods adopted in |Israel to prevent the
occurrence of torture or other ill-treatnent of detainees, discussed above and
under article 6, several inportant efforts at institutional and statutory

ref orm whi ch deserve nention are currently under way.

219. The Kremmitzer Comrittee Following a report in 1993 by the Conptroller
of the Israel Police which exam ned the system c response to acts of violence
by police personnel, the Mnister of Police (nowthe Mnister of Interna
Security) appointed a public comm ssion, headed by the fornmer dean of the Law
Faculty at the Hebrew University, Prof. Mordecai Kremmitzer, to propose a plan
of action for dealing with the issue. The Kremmitzer Committee, as it is
called, issued its report in June 1994, which included specific
reconmendati ons for the prevention and deterrence of violence by police
officers. These recommendati ons may be summarized as foll ows:

(a) Prevention of police violence should be achieved by:
(i) | mprovenent in screening candi dates for enlistment;

(ii) I nvol ving nmore wonen in detective and fieldwrk, so as to
“soften” the contact between the police and citizens;

(iii) Exami ning the disciplinary profile of police personnel prior
to pronotion;
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(iv) Pl aci ng enphasis on the responsibility of conmanders to
transnmit the educational nmessage directly to their charges,
and especially regarding the equality of all persons and the
rights of mnorities;

(v) Vi deot api ng i nvestigations and field operations;
(b) The response to incidents of violence should include:

(i) Di stingui shing between severe viol ence and the use of force
whi ch does not amount to severe viol ence; the former cases,
according to the Cormittee's reconmendation, should be
adj udi cat ed before a specially appointed Magi strate Court
judge. If the police officer admits to the acts attributed
to him or if there exists unequivocal evidence against him
t hen he should be dism ssed fromthe Police;

(ii) Any police officer who is convicted of severe viol ence
shoul d |i kewi se be disnissed;

(iii) Occurrences of unlawful use of force which do not amount to
severe violence should be dealt with in disciplinary
proceedi ngs or by senior conmandi ng officers. Repeat
occurrences should result in dismssal fromthe police
force.

220. Followi ng publication of the Kremmitzer Comrittee's report, the Israe
Police adopted its reconmendations, and the Mnister of Police appointed an
oversight conmittee to ensure their inplenentation. \While the oversight
committee has only recently begun to function actively, the Israel Police has
t aken several measures to inplenment the comrttee' s recommendati ons, such as
strict screening of candidates for enlistnment in the police, including

wei ghi ng of socionetric tests indicating capacity for self-control and

i nterpersonal skills; periodic evaluations of performance; training workshops
i n questioning persons who are not designated as crim nal suspects, as well as
in prevention of violence, human rights and equality before the |l aw (sone of
t hese workshops were taught by members of independent human rights groups);

gi ving an annual prize for tolerance to particular precinct stations;
publ i shing a newsletter on police ethics; and starting an experi nmental
“conmunity policing” project in 10 precincts. In addition, the disciplinary
desk of the Israel Police was expanded to a full-fledged department, with
added personnel, to inprove the efficiency and quality of handling

di sciplinary conplaints. The response of the Israel Police thus far in

i mpl ementing the recomrendations of the Kremitzer Report has nmet with praise
fromat |east one prom nent independent civil rights group*.

* See lsrael Human Rights Focus: 1996 Na'ama Yashuvi (ed.),
Association for Civil Rights in Israel, June 1996, p. 130.
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221. The Goldberg Conmittee In 1993, the Mnister of Justice and the

M ni ster of Police appointed a public committee, headed by Supreme Court
Justice Eliezer Gol dberg, to exam ne the efficacy of convictions based solely
or al nmost solely upon the defendant's confession, the availability of retrial,
and other topics relating to the rights of those investigated by the police.
The CGol dberg Committee's report, published in 1994, included recomrendati ons
aimed at ensuring that false confessions are not extracted by illegal neans.
Among ot her things, the Committee reconmended enpl oyment of investigation

t echni ques and technol ogi es whi ch have been devel oped el sewhere, and which
have proven effective in fulfilling the purposes of the crimnal investigation
wi t hout resort to violence; increasing supervision of investigation by senior

i nvestigators; videotaping of any interview at which the interviewee's | awer
is not present; and giving the judge who presides over detention hearings nore
of arole in actively investigating the conditions of detention and the

i nvestigation

222. A draft lawis currently being prepared at the Mnistry of Justice to
i mpl emrent the above recommendati ons of the Gol dberg Conmittee.

223. Public Defender's Ofice In 1995 a national Public Defender's Office
was created by legislation. The major inpetus for form ng the new departnment
derived fromthe difficulties encountered by the courts in appointing
experienced criminal attorneys to represent indigent persons suspected of
serious offences. VWhile it is too early to assess the performance of the new,
State-funded departnment, it is anticipated that the augnented protection of
the rights of crimnal defendants and detainees by a highly trained corps of
crimnal defence attorneys will result, anpbng other things, in a decrease in
violent treatnent on the part of |aw enforcenment officials.

Corporal punishnent and correctional nethods in the schools

224. Under Israel |law, a teacher or administrator who enpl oys corpora
puni shnment agai nst a student nmay be prosecuted for crimnal assault and, in
appropriate circunstances, sued for civil damages.

225. A 1991 circul ar published by the Director-CGeneral of the Mnistry of
Education and Culture outlines procedures for disciplining students. Corporal
puni shment is explicitly forbidden. Under the guidelines, the teacher nust
first discuss the disciplinary infraction with the student, either alone or
with an educational adviser, psychol ogist, or the student's parents. Before
i mposi ng any disciplinary neasure, the student must be given a chance to
explain his or her actions. Permitted disciplinary nmeasures include an oral
warning or reprimand, a witten warning or reprinmnd, deprivation of
privileges, rempval fromthe classroom transfer to another class for a
speci fied period, suspension for specified periods, transfer to another
school, or dismissal fromthe school. Any disciplinary nmeasure nust be
reported to the student's parents, and in cases of transfer to another schoo
the parents must be given a prior hearing.

Expul sion to countries where a person m ght be subjected to torture

226. According to judgenments of the Israel Suprene Court in specific cases
regarding the legality of deportation, the Court has specifically held that no



CCPR/ C/ 81/ Add. 13
page 77

person nmay be deported to a country in which his physical safety cannot be
guaranteed. Reference is made to the discussion under article 13 on this
matter.

Commi t nent to psychiatric hospitals

227. The enactnent in 1991 of the Mentally Il Treatnment Law, 5741-1991,

mar ked a significant change of approach in protecting the rights of mentally
ill persons, primarily with regard to involuntary conm tnent but also with
regard to the patient's rights once hospitalized. Under the new | aw, the
District Psychiatrist or soneone authorized by himmy commit a person to

i nvoluntary hospitalization only after having perforned a psychiatric

exam nation, which the person may be conpelled to undergo. The |aw

di sti ngui shes between “urgent” and “non-urgent” involuntary hospitalization.
In the first case, the District Psychiatrist may commit a person i mediately
to a psychiatric hospital if he determ nes that the person is nentally ill in

such a manner that substantially inpairs his judgenment or his reality testing,
and that as a result he is likely to pose an i medi ate physical danger to
hi msel f or to others.

228. The director of a hospital may involuntarily hospitalize a person for a
period of up to 48 hours, even wi thout an order of hospitalization fromthe
District Psychiatrist, if he determ nes, on the basis of a medical, physica
and psychiatric examination, that the person fulfills the criteria for urgent
involuntary comritment. At the end of 48 hours, the person nust be rel eased,
unl ess a comm tment order has been issued within that tine or the patient
agrees to be hospitalized voluntarily (sect. 5 of the Law).

229. In the case of a minor, the District Psychiatrist nmay, at the request of
a child welfare worker, order the child to undergo an urgent psychiatric

exam nation prior to commtment if in his viewthere is prima facie evidence
that the minor is nmentally ill or nentally disturbed, and such illness or

di sturbance is likely to pose a physical danger (as opposed to an “inmedi ate”
physi cal danger) to himself or to others. Al such exami nations of mnors
must be performed by a psychiatrist specializing in children and adol escents
(sect. 6 of the Law).

230. The District Psychiatrist nay order a person who refuses to be tested to
undergo a “non-urgent” involuntary exanm nation if he deens that there is

evi dence to indicate that the person is nentally ill in such a manner that
substantially inpairs his judgenent and reality testing; and that he is likely
to pose a physical danger to hinself or others that falls short of being
“imediate”, or his ability to take care of his basic needs is severely

i rpai red, or he is causing severe nental suffering to others in such a manner
that inmpairs his maintenance of a normal functioning, or he causes severe
damage to property (sect. 7 of the Law). Such a “non-urgent” exam nation
order remains valid for a period of 10 days, during which the person is to
undergo the exami nation; if the exam nation bears out the conclusion that the
person is in fact mentally ill in the above manner, and as a result is likely
to pose a “non-imredi ate” danger to himself or to others, then he may be
conmmitted within 24 hours.
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231. The District Psychiatrist nay order the involuntary comm tment of a
person only for a period of seven days, which he may extend for another seven
days at the detailed, witten request of the director of the hospital in which
the patient is confined. He nust also notify the Attorney-General or his
representative of any hospitalization orders. After the initial period of

14 days, involuntary hospitalization my be extended only by decision of the
District Psychiatric Conmittee, which is conposed of a | awer and two
psychiatrists, one of whomis a public servant (sect. 24 of the Law). The
District Commttee may extend the involuntary hospitalization for a period of
up to three nonths, and thereafter for subsequent periods of three nonths, if
they are convinced that the patient still nmeets the criteria for comm t ment
ment i oned above.

232. The new |l aw al so provides the District Psychiatrist with the power to
order the patient to undergo involuntary outpatient treatnment, instead of
hospitalization, for periods of up to six nonths.

233. A hospitalization or involuntary outpatient treatnent order issued by
the District Psychiatrist nay be appeal ed by the person committed or any other
person before the District Psychiatric Comrittee. Appeals are heard within

five days of their subnmission. |In all proceedings before the Conmttee, the
patient and his | awer may be present, as well as additional persons at the
Committee's discretion, and may raise clainms on the patient's behalf. |If the

Committee decides to extend the involuntary commtment of a patient for a
peri od exceeding three nonths, then the patient, his relative or guardian has
the right to demand an additional hearing after three nonths have passed. Al
deci sions of the District Psychiatric Commttee are appeal able as of right to
the District Court, and thereafter to the Suprene Court by | eave.

234. Judicial decisions interpreting the District Psychiatrist's powers of
i nvoluntary commr tment have stressed that the evidence of the patient's
inability to function, and of the danger posed to hinself or to others, nust
be specific and well-founded in order to justify such a deprivation of
liberty, especially in view of section 5 of Basic Law. Human Dignity

and Liberty, noted above. See, e.g., App. No. 81/92, Anonynous V.
Attorney-General et al., P.D.M 5753, vol. 3, p. 221 (judgenent of the
Jerusalem District Court). Mere general statenments that a person has attacked
others is insufficient; specific incidents nust be described in detail,

i ncluding dates, the severity of the incident, the persons involved, the
degree of provocation, and so on (ibid.).

235. Over the period between 1988 and 1995, the nunber of involuntary
hospitalization orders issued by the District Psychiatrist remained fairly
stabl e, between 1,300 and 1,600 per year, while the total number of
psychiatric hospitalizations rose steadily, from 11,286 in 1988 to 15,515
in 1995.

236. Court-ordered hospitalization |In the context of crimnal proceedings,
a court may order the hospitalization of a nentally ill detainee for the
period of his detention, and nay order the hospitalization or outpatient
treatment of a defendant who is found unfit to stand trial due to nental
illness. |If a defendant has been found guilty of a criminal offence, but the
Court declares that he is not eligible for punishnent because he was nentally
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ill at the time he conmitted the offence, then the Court may order his

i nvoluntary hospitalization or treatment if he is still ill. The |law inposes
no time limt for such involuntary hospitalization; however, judicial

deci sions have clarified that court-ordered hospitalization may extend only so
| ong as the convict poses danger to himself or to others. Cr.A (T.A)

613/95. Malca v. Attorney-General et al. (not yet published), issued 20

Oct ober 1995.

237. Restrictions on treatnent and other rights of the patient All patients
in psychiatric hospitals are entitled to send and receive closed letters, to
have visitors, to maintain contact with persons outside the hospital and with
their lawers, and to hold personal effects and wear their own clothes, in
accordance with ternms set by the director of the hospital.

238. Solitary confinement and physical restraint of a patient nay be done
only to the extent required for his nmedical treatment, or to the extent
necessary to prevent danger to hinmself or others. Such measures nust be
authorized in witing by a doctor, except in cases of energency when a doctor
is not present, in which case a nurse may order such nmeasures (sect. 34 of the
Law). If the nurse orders the patient to be placed in restraints, then a
doctor must be found as quickly as possible to approve the neasure; if the
doctor does not approve the use of restraints, then the patient nust be

rel eased fromthemimedi ately. Restraints may be ordered for a period of up
to four hours, and then for subsequent periods of up to four hours, subject to
an exam nation by a doctor at the end of each period (Regulation 29 of the
Mentally 111 Treatment Regul ations, 5752-1992).

239. Electric shock therapy may be used on patients only if the foll ow ng
condi ti ons have been net:

(a) Three doctors at the hospital, including the hospital director or
his deputy, the director of the departnment in which the patient is
hospitalized or his deputy, and the director of the clinic at which the
patient is treated, have all decided that electric shock therapy is indicated;

(b) The patient has undergone a physical exam nation by a doctor, and
appropriate tests do not evince any contra-indications to electric shock
t her apy;

(c) The patient or his guardian has consented in witing, if the
patient voluntarily hospitalized hinself.

El ectric shock may be adm nistered only under anaesthetics, w th necessary
safety neasures, and medications to relieve post-adni nistration synptons mnust
be on hand.

Experinmentati on on human bei ngs

240. The Hel sinki Decl aration regarding Guidelines for Doctors in Bionedical
Research | nvol ving Human Bei ngs of 1964, as anmended in Tokyo in 1975, has been
i mpl emrented directly in Israeli legislation by the National Health (Medica
Experinments on Human Bei ngs) Regul ati ons, 5741-1980, which actually includes
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the text of the Helsinki Declaration. Regulation 2 of the above Regul ati ons
stipulates explicitly that no nedical experinmentation may be done on human
beings in a hospital in violation of the Hel sinki Declaration.

241. Under the inplenenting |egislation, nedical experinments are defined as:

“(1) Use of a nmedication, radiation or a chenical, biological,
radi ol ogi cal or pharmaceutical substance, in contradiction to the
approval given for such substance by |egislation, or when said use is
not accepted in Israel for the purposes for which the use is requested,
or has not yet been tried in Israel, and such use has, or is intended to
have, an effect on the health, body or mental health of a person or

enpl oyee, or a part thereof, including genetic structure

“(2) Any proceeding, action or exam nation regarding a human bei ng
which is not conmonly accepted.”

Such medi cal experiments may be performed only if the Director-General of the
M nistry of Health approves them The Director-General's approval, in turn,
is contingent upon fulfilnment of the foll owing conditions:

(a) The “Hel sinki Committee” of the hospital in question has approved
the experiment. This conmittee is conmposed of a nenber of the clergy or a
| awyer, three nedical directors of departments at the hospital with the rank
of professor at a recogni zed nmedi cal school, one of whomis a specialist in
i nternal medi cine, and another doctor who represents the hospital's
managenent ;

(b) The Director-General is convinced that the experinent is not in
vi ol ation of the Helsinki Declaration or the Israeli regul ations;

(c) The Medications and Foods Departnent of the Health Mnistry or the

“Suprenme Hel sinki Council” has rendered its opinion regarding experinents
i nvol ving genetic structure, artificial fertility treatments, or other types
of experiments. The “Supreme Hel sinki Council” is conposed of one |awer, one

menber of clergy, six professors, of whomthree are nedical doctors, and the
Director-General or his representative, provided that they are al so
physi ci ans.

242. Under article 9 of the Hel sinki Declaration, which is an operative part
of the regul ations nenti oned above, every person who may be a subject in a
medi cal experinment nmust give his or her informed consent thereto, preferably
in witing, and may cease to participate in the experinent at any stage. In
cases in which the patient may have a relation of dependency with the doctor
who requests his informed consent, or in which the patient night consent under
duress, another doctor uninvolved in research nmust request the patient's
consent. Persons |acking | egal capacity nay serve as subjects in nedica
experiments only if their |legal guardian, or relative responsible for their
wel fare, consents on their behalf (article 11 of the Hel sinki Declaration).



CCPR/ C/ 81/ Add. 13
page 81

Article 8 - Prohibition of slavery

243. Israel is a party to the Geneva Slavery Convention of 1926 and the
Amendi ng Protocol of 1953 (ratified 12 Septenber 1955); to the Suppl enentary
Convention on the Abolition of Slavery, the Sl ave Trade, and Institutions and
Practices Simlar to Slavery (ratified 23 October 1957); to the Convention
for the Suppression of the Traffic in Persons and the Exploitation

of the Prostitution of Others (ratified 28 Decenber 1950); and to

I nternational Labour Organization Convention No. 105 concerning the abolition
of forced | abour.

244. The principal |egislative prohibitions against slavery or servitude are
contained in the Penal Law, 5737-1977. Section 376 of the Penal Law, entitled
“forced | abour”, provides: “A person who unlawfully conpels another to work
against his will is liable to inprisonment for one year.” O her sections of
the Penal Law, prohibiting kidnapping and fal se inprisonment, may be invoked
agai nst a person who detains or otherwise limts the freedom of novement of
anot her person, including with the intention of inmposing conditions of
servitude or slavery upon him

245. Slavery and servitude would al so seemclearly to be prohibited by
section 9 of Basic Law. Human Liberty and Dignity, under which “[t]here shal
be no deprivation or restriction of the liberty of a person by inprisonnent,
arrest, extradition or by any other means”. Furthernore, every enployee is
entitled to the full protection of Israel's |abour |aws, which provide

ext ensi ve protection regardi ng hours of work and rest, overtinme pay, vacation
and sick days, paynent of wages, prohibition of work on rest days and
hol i days, and many ot her substantive safeguards, including protection of the
right to strike. These enploynment guarantees are discussed nore fully in
Israel's Initial and First Periodic Report under the International Covenant on
Economic, Social and Cultural Rights (E/ 1990/5/Add.39), as well as under
article 21 of the present report.

246. Israeli law does not allow hard | abour to be inposed as the puni shnent
for a crine. Incarcerated convicts are required to work at tasks or jobs

whi ch do not involve hard | abour (Penal Law, sect. 48) unless an Exenptions
Committee of the Prisons Service releases themfromthe obligation for reasons
of rehabilitation, health or other reasonable grounds. |In practice, prisoners
are generally not required to work without their consent. Prisoners' hours of
work and rest are subject to the same restrictions as any enpl oyee under the
Hours of Work and Rest Law, 5711-1951, and they are paid at the m ni mum wage.
Prisoners with health-related linmtations may only perform work approved by
the prison nedical officer (Prisons Regulations, 5737-1978, regulation 14).

247. Detai nees who have not been convicted of a crime, and persons sentenced
to inprisonnent in the context of civil proceedings (for exanple, due to
contenpt of court), may performwork only at their consent (Prisons

Regul ations, regulation 17).

248. Al work perforned by convicts, detainees and other prisoners is
supervi sed by the director of the prison in which they are incarcerated.
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249. The sentencing provisions of the Penal Law, 5737-1977, allow for two
types of punishnent, |ess severe than incarceration, which involve the
performance of work. Under section 51 A of the Law, a court which has
sentenced a crimnal defendant to inprisonment for a period not exceeding six
nont hs may, at the defendant's consent, decide to substitute incarceration for
part or all of that period with “service work” outside the prison at a public
institution or private workplace determ ned by the Director of the Enploynent
Service. The convict may live at home during the period of “service work”
and receives wages unless he or she is serving the sentence at a public
institution. A person convicted of a crime but not sentenced to inprisonnent
may be required to perform“comunity service” work during his spare tine at
no pay, for a number of hours to be determ ned by the court (sect. 71 (A) of
the Penal Law). “Public service” may al so be inposed on a person whomthe
court has found to have comritted a crine, wthout convicting him

(sect. 71 A (b) of the Penal Law); generally, this provision is used as a
nmeasure of |eniency, to enable the defendant to avoid having a conviction in
the Crimnal Register, even though the court could lawfully convict him
Public service works are supervised by parole officers of the Mnistry of
Labour and Social Affairs. Neither of the alternative sentences mentioned

i nvol ve hard | abour. Typically, they are perforned at places such as
hospitals, institutions for disabled youths, governnment boarding schools, and
the I|ike.

250. International Labour Organization Convention No. 105, to which Israel is
a party, requires ratifying States to undertake to suppress and not make use
of forced | abour in five specific cases: as a means of political coercion or
education or as a punishnent for holding or expressing political views or

vi ews ideologically opposed to the established political, social or economc
system as a nethod of nobilizing and using |abour for purposes of econom c
devel oprment; as a neans of |abour discipline; as punishment for having
participated in strikes; and as a means of racial, social, national or
religious discrimnation. As discussed in Israel's periodic reports to the

| LO under this convention, and in the precedi ng paragraphs, forced | abour is
not used in Israel, either generally or for any of the purposes prohibited by
| LO Convention No. 105.

Mlitary Service

251. Most Israeli citizens and sone pernmanent residents are required to
performregul ar and reserve military service under the Security Service Law

[ Consol i dated Version], 5746-1986. Those exenpted fromobligatory nmlitary
service include those with physical disabilities or mental illness, and wonen
who decl are that requirements of religion or conscience prevent them from
performing mlitary service. A portion of wonmen granted such an exenption
choose to performone or two years of “national service” at a public or
private institution. Othodox Jewi sh men who conmit thenselves study in a
religious institution and not to work during that period receive annua

post ponenents of military service upon application. Approximtely 30,000 such
post ponenents were granted in 1997. |If the orthodox student receives annua
post ponenents up until the nmaxi num age of conscription, then he is fully
exenpted fromnilitary service. Sone such students elect to postpone their
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service for several years while they pursue religious study exclusively, and
then are conscripted later, generally for a shorter period than the usual
t hree-year tour of duty.

252. Israeli Muslins are generally not conscripted into nilitary service,

t hough they may serve as volunteers. Druze and Circassian nmen perform regul ar
and reserve nilitary service, while Bedouins may serve as vol unteers.
Christians are generally not conscripted, unless they areolimunder the Law
of Return. The influx of imm gration fromthe former Soviet Union has
resulted in an increase of Christian conscripts, as in many of those fanilies
one or the other spouse, or parent, is Christian.

253. The period of regular mlitary service for men who are conscri pted

bet ween the ages of 18 and 26 is currently three years; those conscripted

bet ween t he ages of 27 and 29 serve for a period of between 24 and 30 nont hs.
Wonen conscripts between the ages of 18 and 26 performtwo years of regul ar
mlitary service; married wonen, nothers and pregnant wonen are rel eased from
their mlitary service obligations.

254. After discharge fromregular mlitary service, nen and wonen nmay be
obl i gated under the Security Service Law [ Consol i dated Version], 5746-1986, to
performup to 30 days of reserve service. Under internal |DF guidelines, the
actual length of annual reserve service, and the age until which one nust
performit, are set according to the specific reserve position and rank of the
sol di er, among other factors. Under section 1 of the Law, nen may be
obligated to performreserve service up until the age of 54, and women up
until the age of 38. |In practice, the vast najority of women soldiers are
compl etely exenpted fromreserve service, while nmost of the renmmining wonen
soldiers may serve for brief annual periods up to the age of 24.

255. As nentioned in respect of article 4, emergency legislation allows for
the call-up of enployees and professionals in various institutions and

i ndustries deened essential, to enable their uninterrupted operati on when
circumstances related to the state of energency make it necessary to do so.

Article 9 - Liberty and security of person

256. Fromits inception, the State of |srael has regarded the right of
personal liberty as fundanental to the nature of its political and social
order. The Declaration of |Independence of 14 May 1948, provides that the
“State of Israel ... shall be founded on the principles of liberty, justice
and peace as envisioned by the prophets of Israel ...”. Until recently, in
the absence of a formal bill of rights, this clause in the Declaration
constituted the basis on which the Suprenme Court devel oped rules for
protection of personal liberty, including with regard to arrest and detention.
At the sane tinme, a thorough body of |egislation was devel oped to ensure that
restrictions of liberty in the context of arrest or detention are strictly
circumscribed; the principal legislative |andmarks in this regard were the
Crim nal Procedure Law [Consolidated Version], 5742-1982, the Crini nal
Procedure (Arrest and Searches) O dinance [ New Version], 5729-1969.
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257. Wth the enactment of Basic Law. Human Dignity and Liberty in 1992
the right to personal |iberty was accorded formal constitutional status.
Section 1 of the Basic Law provides:

“Fundanmental human rights in Israel are founded upon recognition of the
val ue of the human being, the sanctity of human life, and the principle
that all person are free; these rights shall be upheld in the spirit of
the principles set forth in the Declaration of the Establishment of the
State of Israel.”

Arrest and Detention

258. The purpose of the Basic Law, as defined in section 1 A is “to protect
human dignity and liberty, in order to establish in a Basic Law the val ues of
the State of Israel as a Jewi sh and denocratic State”. Section 5, entitled
“Personal Liberty”, stipulates that “there shall be no deprivation or
restriction of the liberty of a person by inprisonnent, detention, extradition
or otherwi se”. This substantive right is qualified by the saving clause in
section 8, which prohibits any derogation therefrom “except by a Law befitting
the values of the State of |Israel, enacted for a proper purpose, and to an
extent no greater than is required, or by regul ation enacted by virtue of
express authorization in such Law'. \While |legislation enacted prior to the
Basic Law remains valid, it is interpreted in |ight of the substantive rights
and principles in the Basic Law. New |egislation, on the other hand, may be

i nval i dated by the Supreme Court to the extent that it violates the principle
of human liberty, including in the context of arrest and detention.

259. Followi ng the enactnment of Basic Law. Human Liberty and Dignity,
several significant legislative efforts have been made in the area of arrest
and detention, culmnating in the enactnent of a series of interrel ated
statutes, as well as new standing orders for the Police and Prisons Service.
The nost significant of such recent statutes for the purposes of this article,
the Crimnal Procedure (Powers of Enforcement - Arrest) Law, 5756-1996
comprehensively treats all phases of the detention process with the declared
pur pose of “ensuring maxi mal protection of a person's liberty and rights”
(sect. 1 (b) of the Law). The provisions of the new statute apply to arrest
and detention under any |aw, unless the other |aw specifically indicates

ot herwi se.

Arrest by warrant

260. A judge may issue an arrest warrant only if he is convinced that there
is a reasonabl e suspicion that the person conmitted a fel ony or m sdeneanour,
and that one of the follow ng grounds applies:

(a) There are reasonabl e grounds to suspect that the suspect's rel ease

or non-arrest will result in the obstruction of the criminal investigation or
trial, in the suspect's evasion of the investigation, trial or sentence, or
will lead to concealing of property, tanpering with witnesses or with evidence

i n anot her manner; however, in such cases the court nust also be satisfied
that the objective of the arrest cannot be achieved by setting bail or other
conditions which will be less restrictive of the suspect's liberty;
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(b) There are reasonabl e grounds to suspect that the suspect wll
endanger the safety of a person, public safety or national security;

(c) The court is satisfied, for special reasons that shall be
recorded, that it is necessary to take investigative nmeasures that cannot be
taken unl ess the suspect is under arrest; in such cases the Court cannot order
an arrest for nore than five days, unless it deenms that the investigative
procedures contenpl ated cannot be carried out in that period, in which case it
may order a |onger period of arrest, or extend the original period, for a
total of not nmore than 15 days.

(Crimnal Procedure Law (Enforcement Powers - Arrest) Law, 5756-1996
sect. 13.)

261. An application for an arrest warrant nmust be submitted in witing by a
police officer, supported by a sworn statenment or affidavit which confirns the
facts and information on which the application is based. The application nust
i nclude details of previous arrests, copies of previous applications for
arrest warrants agai nst the suspect in the same matter and the minutes of
court hearings on those earlier applications (ibid., sect. 15). I n urgent
cases, the judge may hear the application for the warrant w thout seeing the
copi es of earlier warrant requests and m nutes of the hearings, if he or she
is satisfied that enough information has been submitted to enabl e a deci sion;
in such instances, the length of the arrest cannot exceed 24 hours (ibid.,
sect. 15 (b)).

262. The Court bears a clear obligation to review the evidence on which the
warrant application is based, and nust issue a reasoned witten decision
(ibid., sect. 12).

263. The arrest warrant nust include, in addition to basic identifying
information, the arresting officer's identity, the description of the alleged
of fence, the specific grounds for arrest, the precise date and tinme when it
was issued and when it | apses, as well as a statement of the arresting
officer's obligation to bring the suspect before the court as soon as
possi bl e, unless the person is rel eased before an initial hearing (ibid.

sect. 18).

Arrest wi thout a warrant

264. The new Arrest Statute sets out a series of strict procedural safeguards
whi ch must be followed in the event of arrest without a warrant. A police
officer is enpowered to arrest a person without a warrant if he or she has
reasonabl e grounds to suspect that the person conmitted a felony or

nm sdenmeanour, and if one of the follow ng applies:

(a) The person committed an offence for which he or she may be
arrested in the police officer's presence or very shortly beforehand, and the
of ficer believes that as a result the person is likely to endanger the safety
of a person, public safety or the security of the State;

(b) The police officer has reasonable grounds to suspect that the
suspect will not appear for the crimnal investigation, or that the suspect's
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rel ease or non-arrest will result in a disruption of |egal proceedings,
i ncl udi ng conceal ment of property, tanpering with witnesses or tanpering with
evi dence in another manner;

(c) The person is suspected of having conmritted one of the follow ng
of f ences:

(i) An of fence which carries a sentence of death or life
i mprisonnent;

(ii) Certain security-related of fences;

(iii) Nar cotics offences other than those involving use or
possession for personal use;

(iv) An of fence conmitted with severe violence or cruelty, or
with a firearm or other weapon;

(v) A violent offence against a famly relative under the Famly
Vi ol ence Prevention Law, 5751-1991;

(d) There are reasonabl e grounds to suspect that a person rel eased on
bail has violated the terns of the release, or is about to abscond from | ega
proceedi ngs, or has escaped | awful custody;

(e) The police officer lawfully attenpts to detain a person for
qguestioning at the police station, but the person does not conply with the
officer's instructions or interferes with |awful detaining for questioning;

Arrest without a warrant, on the grounds descri bed above, may not be done if
it is sufficient to bring the person to the police station for questioning
(ibid., sect. 23).

265. Unlawful arrest and resistance to arrest. At the tinme of arrest, the

arresting officer nust identify hinself or herself to the suspect, informthe
suspect immedi ately of the fact of the arrest, and, as soon as possible in the
course of the arrest, explain the reasons therefor. |f these requirenents are

not net, then as a rule the arrest is not lawful, and the suspect is not
deemed to be in lawful custody. As a consequence of the fundanental right to
liberty, any person may take reasonable actions to avoid or resist an unlawful
arrest as he or she woul d agai nst an assailant by fleeing, use of reasonable
force or other neans, and the arresting officer may be sued for assault or

fal se inprisonment under the Civil Wongs O dinance (Cr. A 136/51, Frankel v.
State of Israel, 8 P.D. 1604). Full notification at the tinme of arrest may be
del ayed, however, if it is likely to underm ne the carrying out of the arrest,
to endanger the arresting officer's safety, to result in concealing of
evidence, or if the officer's identity and the nature of the offence are

obvi ous under the circunstances (ibid., sect. 24).

266. The powers of a police officer to arrest without a warrant may be
del egated to other public servants by order of the Mnister of Police (now the
M nister of Internal Security). At present, arrest powers have been granted
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to 21 different groups of public servants, such as inconme tax investigators,
port authority guards, nunicipal inspectors, civil guards, prison wardens, and
so on.

267. Bringing the person under arrest to the police station Persons

arrested without a warrant must be brought imediately to a police station and
pl aced under the authority of the station officer in charge of investigations,
or the station commander, unless the person is rel eased beforehand. The duty
to bring the suspect inmediately to the police station may be qualified if the
suspect is in urgent need of nmedical treatnent, or if the police officer's
presence is urgently needed in another place to prevent injury or death to a
person, or severe harmto public safety or national security, if the needs of
the investigation so require, or if the suspect consents to go with the
officer to another place in order to seize evidence or prevent its
destruction. As soon as such mitigating considerations have | apsed, then the
suspect must be brought imediately to the police station (ibid., sect. 25).

268. Once the suspect is brought to the police station, then the

of ficer-in-charge bears a duty to exam ne whether there were indeed adequate
grounds for arrest without a warrant; if those grounds are not met, then the
person nmust be rel eased i nmedi ately, unless any of the grounds applicable to
arrest with a warrant apply, in which case the officer-in-charge nmust explain
t hese considerations to the suspect, and then arrest himor rel ease himon
bail. The officer-in-charge may not continue the arrest or rel ease the
suspect on bail, or set bail conditions, without first having given the person
an opportunity to raise his or her clains, after having warned the person of
the right to remain silent and that anything that he or she may say nay be
used as incrimnating evidence, and that abstaining fromresponding to
guestions may be used as corroborating evidence (ibid., sect. 28 (a)). |If the
person's attorney is present at the time of the decision by the

of ficer-in-charge, then he or she nmay also raise oral clains in regard to the
arrest or release on bail (sect. 28 (b)). |If the officer-in-charge decides to
arrest the suspect, then he nmust imediately explain to the suspect that he is
under arrest, the reasons for the arrest, the length of time until the suspect
wi |l be brought before a court or released, the suspect's right to have notice
of the arrest sent to a close friend or relative and to his attorney, and the
right to see an attorney, except in certain extreme circunstances, as

di scussed below (ibid., sect. 32).

269. In all cases of arrest without a warrant, the officer-in-charge of the
police station must prepare a detailed report of all actions taken in respect
of the arrest itself, notification of rights, the investigation, decisions
regarding the right to neet with | egal counsel, the suspect's statenents, and
so on (sect. 37).

270. Notification of arrest. |If a person is arrested, notice nust be given
pronptly to a friend or relative who can reasonably be | ocated, unless the
det ai nee asks that such notice not be sent (ibid., sect. 33). At the request
of the person under arrest, notice will also be sent to an attorney of his or
her choosing, or to one of the defence attorneys appearing on a list drawn up
by the Bar Association and presented to the suspect; if the Mnister of

Def ence gives witten confirmation that State security so requires, then
notice nmay be sent only to an attorney who has proper security clearance under
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the Mlitary Justice Law, 5715-1955. By decision of a District Court judge
notification of a person's arrest for certain security-related of fences or for
ot her offences carrying a penalty of at |least 10 years' inprisonnent may be
del ayed for up to 48 hours, or be delivered only to a person whomthe judge
determines, if the Mnister of Defence certifies in witing that nationa
security requires that the arrest be kept secret, or if the Inspector Genera
of the Israel Police certifies in witing that the success of the
investigation so requires. |f the Mnister of Defence or Inspector General of
the Police are still convinced that an additional delay is necessary for the
above reasons, they may apply to the District Court for subsequent 48-hour

del ays, up to a total of seven days. |In the case of certain defined
security-rel ated offences, notification may be delayed for a total of 15 days,
provided that the Mnister of Defence certifies in witing that nationa
security so requires.

Consul tation with | egal counse

271. The detainee has a right to consult freely with I egal counsel with al
due expediency. (ibid., sect. 34 (a)). Wth the exception of special cases
descri bed bel ow, the detainee nmust be allowed to meet with his |awer before a
judicial hearing regarding the extension of his detention. Evidence gathered
fromthe detainee through violation of the right to confer with counsel may be
invalidated to the extent that the | awer's absence “resulted in infringenent
of the detainee's free will in giving his confession”. Cr.A 533/82,Zakai v.
State of Israel, 38(3) P.D. 66. Meetings with counsel must be held in
conditions that ensure their privacy, while allow ng supervision of the
suspect's movenments (Crinminal Procedure Law (Enforcement Powers - Arrest) Law,
sect. 34 (c)).

272. The realization of the right to confer with | egal counsel may be del ayed
in four sets of circunstances. A senior police officer, of the rank of
superintendent or higher, may order, by a reasoned decision in witing, that
the neeting with | egal counsel shall be delayed for up to several hours if the
person under arrest is in the midst of activities related to the crim nal

i nvestigation, in such a manner that his or her presence is necessary for
their conpletion, and the neeting with counsel will require delaying or

post poni ng those investigative activities, and the officer-in-charge believes
that such a delay or postponenent is likely to endanger the investigation
substantially. An officer-in-charge of simlar rank may al so order, by
reasoned witten decision, that the nmeeting with counsel be delayed for up to
24 hours fromthe tine of arrest, if he is convinced that the neeting with
counsel is likely to frustrate or to interfere with the arrest of other
suspects in the sanme manner, or to prevent the discovery or seizure of

evi dence. The officer-in-charge may del ay, once again by reasoned witten
deci sion, the neeting with counsel for up to 48 hours after the arrest, if he
is convinced that doing so is necessary to protect human life, to prevent
comm ssion of an offence, or, in certain security-related offences, that the
neeting is likely to interfere with the arrest of other suspects, to disrupt
di scovery or seizure of evidence, or to interfere with the investigation in
sonme ot her manner, provided that the detainee has a reasonabl e opportunity to
confer with counsel prior to the initial judicial hearing on his detention
(ibid., sect. 35). Finally, persons who are detained on suspicion of

i nvol verent in a specific set of security-related offences may be denied the
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right to confer with I egal counsel for a period of up to 10 days, if the

of ficer-in-charge finds that one of the grounds for a 48-hour delay nentioned
above apply. At the request of the person under arrest, notice of the

post ponenent and its length nust be given to a person of his or her choosing.
The President of the District Court may order that a suspect in such
security-related offences not neet with counsel for up to 21 days, if the
application is made with the approval of the Attorney-General. Decisions

del aying the neeting with counsel in security-related cases for up to 10 days
may be appeal ed before the President of the District Court, or, in his or her
absence, before the Deputy President, and nay be appeal ed again, if necessary,
to the Supreme Court. Decisions delaying the neeting with counsel for nore
than 10 days are appeal able directly to the Suprene Court (ibid., sect. 35).

First judicial hearing

273. In nearly all cases, a person who is arrested other than in the presence
of a judge, and whomthe officer-in-charge at the police station does not
rel ease, with or w thout bail, nust be brought before a judge as soon as

possi ble, and at nmost within 24 hours of the arrest; otherw se, the arrestee
nmust be released (ibid., sects. 17 (c), 29). The arrestee or his or her
representative may i mediately file a nmotion to release himon bail, in which
case the judicial hearing often takes place well before the 24-hour period has
el apsed.

274. There are three exceptions to the general requirenent that a judicia
hearing take place within 24 hours. |If an officer in charge of the

i nvestigation concludes that urgent investigative actions be carried out, that
they can only be done while the suspect is under arrest, and that they cannot
be postponed until after the suspect is brought before the judge, then the
judicial hearing may be postponed for up to an additional 24 hours. |In the
case of certain specified security-related offences, it is sufficient to show
that urgent investigative actions are necessary to postpone the initia
judicial hearing for the additional 24-hour period.

275. The second set of exceptions to the 24-hour linmt relates to arrest just
prior to or in the mdst of the weekly Sabbath or religious holidays. |If the
24-hour limt expires during the Sabbath or a holiday, then the person under
arrest should be brought before a judge before the Sabbath or holi day
commences - that is, before 24 hours have passed fromthe tine of arrest -

unl ess a senior police official confirnms that, due to special needs of the

i nvestigation, it is not possible to do so, in which case the initial hearing
nmust take place no later than four hours after the end of the Sabbath or
hol i day. Sonetinmes, however, the holiday itself lasts two days, or it falls

i Mmedi ately after the Sabbath. |f these holiday and Sabbath days together

| ast | onger than 48 hours, and the arrestee was not brought before the court
prior to their comrencenent, then the initial hearing nust take place as soon
as possible after the end of the Sabbath or holiday, or within 24 hours after
the arrest, whichever is later; if the Sabbath and holi day together are |onger
than 72 hours, then the initial hearing nmust take place within 32 hours of the
arrest. If, finally, the person under arrest requests that the initia

hearing be del ayed until after the end of the Sabbath or the holiday, then the
initial hearing shall be held as soon as possible after the end of the Sabbath
or the holiday (ibid., sect. 29).
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276. The other exception relates to certain security-related of fences, such
as treason and espionage, in which case a senior police officer my order the
person to be detained for up to 15 days before he is brought before a judge
(see, e.g., Penal Law, sect. 125).

277. At the initial judicial hearing, which usually takes place before a
single judge of the Magistrate's Court, the judge nust first reviewthe

evi dence brought by the police to see if there are indeed reasonabl e grounds
to suspect that the detainee in fact commtted a crinme. The detainee or his
counsel may cross-examnmi ne the police officer appearing on behalf of the State
inthis regard. |In addition, the court nust decide whether or not there exist
legitinmate grounds to keep the suspect in detention, which may be grouped
roughly under three separate categories:

(a) To ensure the integrity and efficiency of the crimnal
investigation - for exanple, if there are grounds to believe that the suspect
may flee, may destroy, tanper with or conceal evidence, or influence
Wi t nesses;

(b) The severity of the offence - in terms of its scope and nature,
t he damage all egedly caused, the punishment prescribed by law, or particular
aggravating circunstances, such as alleged use of violence, enployment of
a minor or a nentally inconpetent person to commit the offence, arrest
in flagrante delicto for a serious offence, and so on;

(c) A special public interest in detention of the suspect - including
judicial policy regarding wi despread offences, such as car theft; concern that
the suspect will repeat the offence.

278. The Court will also weigh "external" considerations, such as the

detai nee's age (Cr.M 190/79, Doron v. State of Israel, 33(3) P.D. 889),
health (Cr.M 242/66, Amar v. State of Israel 20(4) P.D. 584), financial needs
(Cr.M 12/55, Abu Ghosh v. State of Israel, 9 P.D. 195), the need to care for
children in the case of a female detainee (Cr.M 82/83, Alia v. State of

I srael, 37(2) P.D. 742), past crinmnal record (as an indication of the danger
that the investigation may be subverted or that there is a public interest in
detai ning the person) (Cr.M 1/73, Lavi v. State of Israel, 27(1) P.D. 254),
use of violence by the police against the suspect during investigation

(Cr.M 34/79, Hazan v. State of Israel, 33(1) P.D. 557), the tinme that has

el apsed between the conmm ssion of the offence and the detention hearing

(Cr.M 273/78, Attias v. State of Israel, 32(3) P.D. 582), the expected
duration of the detention (particularly in cases where the offence in question
is not very grave)(Cr.M 693/84, Levitan v. State of Israel, 40(10) P.D. 551),
and ot her considerations.

279. The court may decide to extend the detention, to rel ease the suspect

outright, or to release the suspect on bail; the court may inpose conditions
on the suspect's release on bail intended to ensure appearance for the
i nvestigation, such as depositing the suspect's passport, limtations on

freedom of novenment, partial or total house arrest, conmpliance with a
"protective order" in cases of fanmly violence, preventing the suspect from
having contact with famly nenbers or fromliving at the fam |y house, deposit
of a weapon in cases of violent offences, treatnment for drug abuse, or
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periodi c appearances at the police station (ibid., sect. 48). The court nmay
al so i ssue an order preventing the suspect's departure fromlsrael, if there
is a reasonabl e possibility that the suspect will not appear for the

i nvestigations, and his or her appearance cannot be ensured by bail or by
other conditions. The new statute requires that all conditions of bail and
rel ease do not exceed what is necessary in order to achieve the purposes of

i mposing bail (ibid., sect. 47).

280. Period of arrest before indictnent. |In the event that the court does
not release the suspect at the initial hearing, it may order continued
detention for a period of up to 15 consecutive days. |If, at the end of this
period, the police still wish to keep the suspect in detention for purposes of
the crimnal investigation, then another hearing is held, and the court's
deci sion is based on the standards noted above; however, the longer the
detention, the nore weighty the evidence that the suspect actually committed
the crine nmust be in order to justify extending the remand. The total period
of detention based on police requests may not exceed 30 days. Detention may
be extended beyond the 30-day period only by a decision of the court upon a
speci al notion signed by the Attorney-General

281. A person under arrest will be rel eased when the crinminal investigation
against himor her is conpleted, except if the prosecution notifies the court
that a charge sheet is about to be filed, and the court is satisfied that

there are prim facie grounds for remand until the end of trial, in which case
the court may extend the arrest for a period of not nore than five days,
during which the charge sheet will be filed; these five days are not in

addition to the 30-day period described above, but included within it.

282. Maxinum period of arrest prior to indictment Except in certain
security-rel ated cases, discussed below, a person nust be rel eased from
arrest, with or without bail, if a charge sheet has not been filed within

75 days fromthe time of arrest (ibid., sect. 59), unless a single justice of
the Suprene Court orders that the arrest be extended or renewed for subsequent
peri ods of not nore than 90 days each

Appeal s

283. Al decisions of the court regarding extension of detention, bail, or
other conditions of rel ease may be appealed to a higher judicial instance. |If
the detainee claims that there are "new facts" or "changed circunstances", if
consi derabl e tinme passed since the decision was handed down, or if the person
is in detention because of an inability to post bail, then he or she has the

right to a "reconsideration" of any decision before the sane court that
rendered it (ibid., sect. 52). The |ower court's decision on
"reconsideration" may itself be appealed to a higher instance. |If the appea
is to the District Court, the detainee also has a right of second appeal to
t he Suprene Court.

Court - appoi nted counse

284. Prior to the filing of a charge sheet, Israeli |law requires court
appoi nt ment of |egal counsel for a person in detention who is nentally il
(Crimnal Procedure Law [ Consolidated Version], 5742-1982, sect. 15: Mentally



CCPR/ C/ 81/ Add. 13
page 92

[l Treatnent Law, 5751-1991, sect. 18), or under 16 years of age, or when it
is necessary to take testinmony prior to filing the charge sheet, and the
detainee is either blind, deaf, dumb or nentally disabled, or when the

detai nee is suspected of murder or another offence bearing a penalty of

10 years or nore (Crimnal Procedure Law, sect. 15 (a)). |In cases where there
is no obligation to appoint |egal counsel for a detainee, a court may decide
at its discretion to appoint counsel if the detainee has insufficient

financial means to do so, if the offence involved bears a penalty of at |east
10 years' inprisonment, if the detainee is blind, deaf, dunb or nentally

i ncapacitated, or if for any other reason the court deems that the detainee is
unabl e to manage his own defence adequately (ibid.).

285. Since its establishment in 1995, the Public Defender's O fice has
established itself in several judicial districts, with on-call public

def enders available to represent detainees, anong others, at all stages of
their detention, and representatives at the various courts to make the process
of appointing defence counsel for detainees who qualify under the Public

Def ender Law, 5755-1995, nore efficient.

286. The obligation to appoint counsel for a defendant after a charge sheet
is filed is discussed bel ow

Arrest and detention under other |eqislation

287. In addition to the general authority noted above to arrest and detain
crim nal suspects, there are several specially defined circunstances in which
police officers or other security personnel may arrest and detain a person for
security-rel ated offences.

288. Under sections 124-125 of the Penal Law, 5737-1977, a person suspected
of treason or espionage under the relevant provisions of the Penal Law nay be
arrested and detained without bail for a period of up to 15 days before being
brought before a judge by order of a senior police officer. On the
application by the Attorney-Ceneral, a single judge of the Suprene Court may
order the arrest of a suspect in such cases for a period of up to 30 days
before a detention hearing on the merits, and nay extend such arrest for
addi ti onal periods of up to 30 days, provided the total period of arrest
before the detention hearing is no nore than four nonths.

289. The Defence (Emergency) Regul ations, 1945 (hereinafter "DER') al so have
speci al provisions regarding arrest and detention of persons suspected of
having comm tted an offence thereunder. Any soldier or police officer may
arrest, without a warrant, a person whomthey witness conmitting an offence
under these Regul ati ons, or whom they have reasonable grounds to believe has
commtted such an of fence. \When the offence involved is one over which
jurisdiction lies with the special mlitary court under the Regul ations, then
the arrest is made by a warrant, which nmay be issued by a Magistrate's Court
judge, an officer of the IDF or the officer-in-charge of a police station
(Regulation 16 (1) of the Defence (Emergency) Regulations). Most arrests nmmde
under the DER are treated like ordinary arrests - that is, the person nust be
brought before a Magistrate's Court judge or before the officer-in-charge of a
police station imediately, and in any case nust be brought before a judge
within 48 hours to reviewthe legality of the detention, as discussed bel ow
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The only exception obtains with regard to offences under the DER for which
jurisdiction rests exclusively with the special mlitary court; in such

i nstances, the president of the mlitary court may approve a deviation from
the normal procedures, and the person may be brought directly before the
mlitary court, instead of the Magistrate's Court, for review of the detention
and further proceedings (DER, regulation 17).

290. It may be noted that Regulation 132 of the DER allows for arrest and
detention for up to seven days, by order of a police captain, of a person who
is found in "suspicious circunstances" and is not able to give an adequate
account of his doings at that place.

291. Under the Search Powers in Tinme of Energency (Ad Hoc Provision)

Law, 5729-1969, police officers, soldiers, and authorized civil defence
personnel may, in the course of carrying out searches during a tine of public
energency, arrest a person who refuses to allow a search or to come in for
guestioning, and who is suspected of unlawfully harbouring a knife, firearm or
expl osi ve (Search Powers in Time of Energency (Ad Hoc Provision) Law,

sect. 2 (c)).

292. Administrative detention is discussed under article 4.

293. The Extradition Law, 5714-1954, provides for arrest, by witten order of
the Attorney-General or a senior police official, of a person when there are
grounds to believe that he or she is subject to extradition. The person mnust
be brought before a judge within 48 hours, and nmay be detained for additiona
periods of up to 15 days each. Any extension of detention beyond 30 days mnust
be filed by the Attorney-General, and in any case a formal request for
extradition nust be filed within 50 days. See H. C.J. 182/72, Marenhal v.
Attorney-General; Extradition Law, section 22.

294. Arrest and detention may al so be enpl oyed by courts as a neans to secure
the orderly conduct of |egal proceedings. For exanple, a court may issue a
warrant to conpel the attendance of a defendant or w tness who has been
sumoned to a trial but failed to appear. |f such a person is not released on
bail by the police, then he or she may be arrested and brought before a judge,
who may decide to detain the person, and for how Il ong, or to rel ease on bail

A judicial arrest warrant may be issued against a person in the context of
contenpt of court proceedings, either if that person does not appear in court
for a hearing in proceedings against hinself or herself, or refuses to comply
with a judicial decision (Contenpt of Court Ordinance, sect. 5).

295. The law and procedure regarding i nmprisonment of a judgenent debtor is

di scussed under article 11; arrest of a person in the context of deportation
proceedi ngs is discussed under articles 12 and 13. Under the Rabbi nical
Courts Jurisdiction (Marriage and Divorce) Law, 5713-1953, a person may be

i mprisoned, at the request of the Attorney-Ceneral, in order to conpel
compliance with a Rabbinical Court order to give or accept a letter of divorce
under Jewi sh religious law, or to release the widow of a man's brother from
levirate obligations (halitza). A person may al so be inprisoned as an
alternative to paynent of certain crinminal fines.
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Remand after a charge sheet is filed (until the end of trial)

296. In the event that the District Attorney decides to file a charge sheet
agai nst the suspect in detention, then a request may be filed with the court,
together with the charge sheet, to remand the defendant until the end of
trial. The standards for ordering detention until the end of trial, while
simlar to those for arrest during investigation, are stricter and nore

t horough in several basic respects, as is necessary in view of the severe
restriction on liberty entailed by remand until the end of trial

297. One precondition for detention until the end of trial is that the

def endant nust be represented by | egal counsel at the remand hearing, unless
he or she has clearly stated a wish to represent hinself or herself. |In the
|atter case, the court nust try to convince the defendant to be represented by
counsel, either of the defendant's own choosing or appointed by the court, and
must be convinced that the defendant is in fact capable of adequately managi ng

his or her own defence. |If it is not so convinced, then it may appoint
defence counsel on its own initiative. |In practice, however, it is extremely
rare that a defendant represents hinself or herself at the remand hearing.
The court will delay the hearing until the defendant (who w shes to be

represented) has found counsel of his or her choice, or the court has

appoi nted counsel to whomthe defendant consents, for a period of up to seven
days, which nmay be extended for additional simlar periods not totalling nore
than 30 days. In the event of such delay, the court will hold a prelimnary
hearing wi thout counsel to see whether the other criteria for detention are
nmet, so as to determ ne whether there are grounds to detain the defendant
until he engages counsel

298. The first substantive requirement for remand until the end of trial is
that prima facie proof exists of the defendant's guilt. Upon filing the
charge sheet, and prior to the remand hearing, all evidence gathered during
the police investigation that is not classified nust be shown to the defendant
and his or her legal counsel (Crinminal Procedure Law, sect. 74). The court
undertakes a thorough investigation into the evidence assenbl ed by the police,
to decide whether, on its face, it indeed could support a finding that the
defendant is guilty of the offence with which he or she is charged. Although

the court will not consider evidence that would be inadnissible at trial, it
does not enter into the credibility or weight of the evidence at this stage;
rather, it reviews the evidence "as it is", including contradictory evidence

and other flaws in the prosecution's case (Cr.M 901/89, Ben Hanpu v. State of
| srael, 43(4) P.D. 526).

299. If the court is convinced that prim facie proof of the defendant's
guilt exists, then it considers whether or not there are grounds justifying
detention until the end of trial. Section 21 of the Crimnal Procedure

(Enforcenent Powers - Arrest) Law stipulates four general justifications for
detention at this stage:

(a) If there is reasonable cause to believe that rel easing or not
arresting the accused will result in obstruction of justice, in the evasion of
trial or punishment by the accused, in conceal nent of property, tanpering with
Wi tnesses or with evidence in another manner;
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(b) There is reasonabl e cause to believe that the accused wil |l
endanger the security of another person, public safety or the security of the
State; certain serious offences are deened to create a rebuttable presunption
that such a danger exists;

(c) The court has rel eased the accused on bail, but the bail has not
been deposited to the court's satisfaction, or the defendant has violated a
condition of his release on bail, or there exist other lawful grounds for

cancel | i ng bail
(ibid.)

300. Even if the court is satisfied that there are grounds for detention as
not ed above (with the exception of violation of bail conditions), it nmay not
order the defendant's detention unless it is convinced that the purpose of the
detenti on cannot be achi eved by rel ease on bail and by inposing other
conditions of release, such as restrictions on freedom of novement, which are
| ess drastic a restriction on the defendant's liberty. As with hearings on
detention during the investigation stage, the court will also consider
"external " considerations, such as the defendant's personal circunstances, the
time that has el apsed since alleged comr ssion of the offence, and so on.

301. After weighing all of the above considerations, the court decides, as a
matter of discretion, whether or not to detain the defendant until the end of
trial, to release himon bail, or to release himwi thout bail if the
sufficiency of the evidence is doubtful.

302. If a defendant is detained after the filing of the charge sheet for a
cumul ative period of 30 days and the trial has not begun, then he or she mnust
be rel eased, unless the defendant or defence counsel requests a postponenent
of the opening of trial (ibid., sect. 60). A Suprene Court justice nmay extend
the detention or order the detention anew, for subsequent periods of not nore
than 90 days at a tine, even if the trial has not commenced (ibid., sect. 62).
The trial is deemed to have begun when the charge sheet is read in court
before the defendant (H. C.J. 304/72, Ze'evi v. State of I|srael, 26(2)

P.D. 490). \When the defendant or his representative nmakes an initia
appearance to claimthat he is unfit to stand trial due to nental illness or
disability, the trial will be deened to have comrenced for purposes of the
30-day requirenent. (Cr.F. 336/66, Cohen v. State of Israel, 57 P.M 321.)

303. If the defendant has been in detention for a cunulative period of nine
nonths following filing of the charge sheet and the court has not issued a
verdi ct, then the defendant nust be released (ibid., sect. 61), unless a
single justice of the Supreme Court extends or renews the detention for
periods of up to 90 days.

304. As with detention decisions prior to filing the charge sheet, any

deci sion regarding detention until the end of the trial or release on bail may
be appeal ed to a higher judicial instance, before a single judge. |If the
jurisdiction over the offence in question lies with the Magistrate's Court,
then the defendant may be able to appeal twice: if the decision on first
appeal to the District Court is unfavourable, then he may appeal that decision
before a single judge of the Supreme Court. The defendant also may file for a
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"reconsi deration" of the decision in light of new facts or changed
ci rcumst ances that ought to have a bearing on his or her detention or terms of
rel ease.

305. Conpensation for unlawful arrest. Persons who are arrested and rel eased
wi t hout a charge sheet being filed against them may recei ve conpensation from
the State Treasury for the detention and for | egal expenses if the court finds
that "there were no grounds for the arrest" or that "other circunstances
justify awardi ng conpensation" (ibid., sect. 38 (a)). The court nmay also
order the person who filed the crimnal conplaint to conpensate the detainee
if it finds that the conplaint was groundl ess or made in bad faith. The

ampunt of conpensation is fixed in accordance with the average wage. In
addition, the detainee may file a civil suit for false arrest under the Civi
W ongs Ordi nance, in which case the anmount of conpensation is not limted by

the regul ations, but rather subject to the principles of tort |law, and
generally results in much nore substantial conpensation awards.

M nors and nentally ill persons

306. The Youth (Adjudication, Punishnment, and Modes of Treatnent)

Law, 5731-1971, sets specific safeguards on arrest and detention of mnors.
Chil dren under 14 years of age who are arrested must be brought before a judge
within 12 hours of arrest, and only for "special reasons" may the

of ficer-in-charge of a police station delay the initial hearing for up to

12 additional hours. Under current |law, mnors between the ages of 14 and

18 nmust be brought before a judge within 24 hours of arrest (sect. 10 (2) of
the Law), unless such "special reasons" justify a delay of up to an additional
24 hours. Youth are held in a separate detention facility intended especially
for minors, or at least in a separate wing of a prison or police |ock-up where
there is no contact whatsoever with the adult detainees or prisoners. Mnors
who are detained do not sleep at a police station if there is a detention
facility for mnors in the area. A mnor may not be detained before

i ndictnment for nmore than 10 consecutive days, or 20 days in total, unless the
Attorney- General so requests (sect. 10 (4) of the Law). In addition to the
grounds for detention applicable to adults, a minor may be detained if doing
SO is necessary to ensure his or her personal security or to separate the

m nor from an undesirable person (sect. 10 (3) of the Law). Oher specia
procedures applicable to nminors are di scussed under articles 10 and 24.

307. Mentally ill and nentally disabled persons Reference is made to the
di scussi on of involuntary hospitalization of nentally ill persons under
article 7.

308. In general, for the purposes of arrest and detention in the crimnal
process, nmentally ill and nmentally disabl ed persons are subject to the sane
law that applies to all adults. However, the Mentally 11l Treatnent Law,
5751-1991, contains special provisions regarding the place of detention for
such persons, medical exam nations and appoi ntnment of counsel. [If, on the
basis of a psychiatric evaluation, the court deens that the suspect has a
mental illness which requires hospitalization, then it may order that the
suspect will be detained in a psychiatric hospital or in the psychiatric w ng
of a prison (sect. 16 (a) of the Mentally Ill Treatnment Law). Such a
hospitalization order may not be given except in the presence of the suspect's
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| egal counsel; if he or she has no | egal counsel, the court nust appoint one
(sect. 18 of the Mentally IIl Treatnent Law). The suspect need not be present

at such a hearing if the District Psychiatrist or his or her authorized deputy
determ nes that the hearing cannot be held in the suspect's presence, or that
the suspect's mental health would be harmed thereby. (ibid.). The suspect may
appeal the hospitalization order to a higher judicial instance, or may apply
for "reconsideration" of the order based on new facts or changed

ci rcunst ances

309. Appointnent of counsel. Once a charge sheet is filed against a person
who the court believes may be nentally ill, he or she nmust be represented by
counsel in all proceedings. Prior to filing of a charge sheet, such a person
nmust be represented by counsel not only in proceedings related to a
hospitalization order, as noted above, but also in any other case in which a

detainee is entitled to representation under applicable law. In practice,
however, the court alnost always will use its discretion to appoint counse
for a mentally ill person in all proceedings during the investigation stages.

Article 10 - Treatnent of persons deprived of their liberty

310. As nentioned in the discussion under article 7 above, the right of
persons under detention to conditions ensuring basic maintenance of their
human dignity is acknow edged as a fundanental right in Israeli law. The
enactment of Basic Law. Human Dignity and Liberty in 1992 has spurred
significant |legislative reformbearing on the treatnent of detainees, as wel
as policy changes in the education, hiring and training of police and prison
personnel who deal with detainees. Some of these refornms are di scussed under
articles 7 and 9 above; others are examni ned bel ow.

311. The Prisons Service operates 15 incarceration facilities in Israel, 3 of
whi ch function as detention facilities and 12 as prisons. From an

adm ni strative standpoint, these facilities are divided into three geographic
regions (north, central and south), such that in each region there is one

maxi mum security prison and one detention facility. There is one
incarceration facility, named Neve Tirza, for fenmale convicts and defendants
bound over until the end of trial. The Israel Police adn nisters nine

regi onal detention facilities; in addition, many of the 60 police stations
across the country have several detention cells, generally used for brief
detentions or prior to transfer to one of the regional facilities.

312. There is a certain overlap in the types of populations handl ed by the
Police and the Prisons Service. |In addition to convicted crim nals sentenced
to terms of inprisonnment, the Prisons Service facilities are used for
detention of persons inprisoned in the context of civil proceedings (such as
non- paynment of alinmony or contenpt of court); for certain suspects, defendants
and convicts in security-related crimnal cases; for adm nistrative detainees;
and for defendants remanded until the end of their trial. Suspects in
security-rel ated cases who have not been charged with crim nal offences, as
wel | as some who have been formally indicted, may be held during the course of
the crimnal investigation or the trial in either Police or Prison Service
facilities; if such persons are convicted and sentenced to inprisonnent,
however, they will serve their sentence in a Prison Service facility.
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Supervision by public authorities

313. Detention conditions and treatnent of detainees are subject to severa
overl appi ng systens of review and supervision by public authorities. In
addition to the investigation and prosecution of disciplinary and crininal

i nvestigations against |aw enforcenment officials described under article 7,
and the procedures for filing detainees' internal conplaints or petitions to
the courts regarding any matter related to their detention as di scussed
further on under this article, there are four existing |layers of institutions
with auditing authority over the workings of the prisons and detention
facilities. First, the Israel Police and the Prisons Service naintain
internal audit departnents, which are charged with ensuring conpliance with
standing orders in force. Second, the State Conptroller has general authority

to audit the operation of any official entity. It has used this power to
i nvestigate detention practices, though not, thus far, in relation to physica
conditions of detention. |In addition, both the Prisons Service and the I|srael

Pol i ce have independent, high-ranking governnental auditors with broad powers.
Under the Prisons Ordinance, the Attorney-General and Justices of the Suprene
Court are granted full auditing powers ex officio with regard to any prison
facility in the country; District and Magistrate's Court judges have auditing
powers over prisons within the area of their jurisdiction. |In addition, the
M nister for Internal Security has used his authority to appoint literally
dozens of official auditors to investigate the operations of particular
prisons. These appointed auditors are generally |lawers at the State
Attorney's Ofice or one of the District Attorney's offices; but they have

al so included an auditor on behalf of the Israel Bar Association, the menbers
of the Council for Crimnology in Israel, and | awers from various gover nment
mnistries. Finally, two Knesset Commttees - the Constitution, Legislation
and Law Conmittee and the Interior Conmittee - have assuned auditing powers
over detention facilities to ensure conpliance with | egislative requirements
and protection of the rights of detainees.

314. Oficial auditors may enter prisons over which they are appointed at any
time, and may exam ne conditions of detention, the treatment of prisoners, the
orderly operation of the prison and the degree of conpliance with any

| egislative or other provisions. The auditor nay speak with any prisoner
privately, and prisoners nay thensel ves request an interview with the auditor.
Prison officials are obligated to provide the auditor with any information or
document at his or her request; security-related files, however, may be

rel eased only to auditors who are Supreme Court Justices (Prisons Ordinance,
sects. 71-72 F).

315. Independent official auditors are also appointed by the M nister of
Internal Security regarding police detention | ock-ups. These latter auditors
are selected fromanong | awers at the Mnistry of Justice, and have powers
simlar to those granted to Prison Service auditors. See Attorney-Cenera
Directive No. 62.003.

316. Over the past several years, conditions of detention at police |ock-ups
have been subjected to thorough scrutiny by governnental authorities as wel
as NGOs. During 1994 and 1995, the Israel Police and the Mnistry of Police
(now the Mnistry for Internal Security) carried out its own investigation

of physical conditions at detention facilities, and cooperated with
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i nvestigations made by NGOs such as the Association for Civil Rights in
Israel, and by the Israel Bar Association. Justices of the Suprene Court have
made widely publicized visits to detention facilities, at which they have
called for rebuilding or closing down particular facilities at which
condi ti ons were deened i nadequate. Many detention facilities have been found
to be severely overcrowded, and to lack facilities and basic services
necessary for maintaining reasonably satisfactory living conditions. Some
detention cells lack toilets, and many cells have open toilets which are not
separated fromthe rest of the cell; many cells have been found to |ack
adequate lighting and ventilation, clean mattresses and bl ankets; detainees
are not generally given utensils for personal hygi ene, such as soap, a

t oot hbrush, toothpaste and towels. Detention |ock-ups, unlike Prisons Service
facilities, do not have social workers on staff, education and rehabilitation
progranmes or other social services. The inadequacy of facilities and
services has especially serious consequences in view of the fact that a
significant portion of the population at these | ock-ups do not work, and may
be detained for many nonths, or even over a year, until their crinmnal tria
has been deci ded.

317. The Israel Police and other governnental authorities have taken concrete
steps on several different fronts to inprove conditions at detention
facilities. In the aftermath of a series of investigative reports subnitted
by official and independent bodies in 1994 and 1995, as nentioned above, the

I srael Police decided on a series of renedial actions, including nassive
reconstruction and refurbishing of physical facilities at detention facilities
around the country. A $4.5 million refurbishment project has already begun at
the Abu Kabir | ock-up in the Tel-Aviv area, and sinilar progranmes are pl anned
for the Russian Conpound | ock-up in Jerusal em and the Kishon |ock-up in Haifa.

318. These physical inprovenents have been acconpani ed by |egislative reform
primarily the enactnment of the Crimnal Procedure (Enforcement Powers -
Detention) Law, 5756-1996, and detailed inplenenting regulations, which
stipulate mnimum conditions of detention and detainees' rights. As discussed
in respect of article 9, this new statute sets m ni nrum standards for al
persons in detention; prior to its enactnment, such standards had been codified
and applied only for persons in the custody of the Prisons Service. Moreover,
under section of the new statute and regulation 2 of the inplenmenting
regul ati ons, detainees are to be held only at a detention facility which neets
all of the requirenents of the | aw regarding infrastructure, services and
detai nees' rights. The Mnister of Internal Security may rescind his approval
of a particular detention facility at his discretion, if the conditions or the
detai nees' ability to enjoy the full range of their rights under the new | aw
are sufficiently inadequate. |If, instead, the Mnister orders that certain
shortcomngs at a facility be repaired to conply with the provisions of the
law, and they are not so repaired within a reasonable tine, then the Mnister
must rescind his declaration that the facility is fit for operation (Crinmina
Procedure (Enforcement Powers - Arrest and Detention) (Conditions of

Det enti on) Regul ations, 5757-1997, regul ation 2).

319. Physical plant requirenments Under the new | aw and regul ati ons, each
cell in a detention facility must have adequate |lighting and a w ndow

af fordi ng adequate ventilation fromthe outdoors, or, if there is no such
wi ndow, then reasonable alternate ventilation nust be installed. Each cel
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nmust have a sink and toilet, and the toilet nust be physically separate from
the living area of the cell to enable privacy, as nmust showers, if located in
the cell. Any cells lacking a toilet or sink may be used only for very
restricted purposes and for a limted tinme period, mainly to prevent attenpts
to destroy or conceal evidence in a crinmnal investigation, particularly in
narcotics cases.

320. Al cells built after the enactnment of the inplenenting regulations

(May 1997) must have a table, seats, and shelves for the detainees' persona
use, must have no nmore than four beds, must afford an average area of not |ess
than 4.5 nm for each detainee, sufficient electric capacity to acconodate
heati ng and cooling appliances, television, and other appliances that

detai nees are entitled to use. Showers nust be separated fromthe toilet. To
the extent possible, all refurbishments of existing detention facilities
shoul d observe the above criteria as well (regulation 3).

321. Hygiene and nedical treatnment. The new regul ations require that every
cell be painted at least twice a year, disinfected and fum gated at |east once
annual ly or according to the instructions of the physician of the detention
facility. The detention facility nust provide detainees in every cell with
adequate materials to clean the cell, which they are obliged to do
(regulation 4). Each detainee will be given a bed, mattresses and cl ean

bl ankets, and a reasonable quantity of personal hygiene materials, such as
soap and toil et paper. Detainees are entitled to shower once a day on hot
days, except if they are suspected of attenpting to destroy or conceal

evi dence held on or inside their body, in which case, they may be prevented
from showering for no nore than three days (regulations 6-7). Persons whose
detenti on has been extended by a judge for a period exceeding 24 hours, and
who are unable to have soneone bring them a change of clothes, sheets, a towe
and basi c neans of personal hygiene, shall be given all of these by the
detention facility. Detainees are also guaranteed nedical treatnment as
required to maintain their health, and to suitable health supervision as
ordered by a physician (Crimnal Procedure (Enforcenment Powers - Arrest) Law,
sect. 9 (b) (1)).

322. Food and exercise. All detention facilities are obligated to provide
detainees with three regular neals a day, of a type and quantity that will
mai ntain the detainee's health. Detainees with special dietary requirenents
based on reasons of health nmay receive such food with the approval of the
physician at the facility (regulation 8).

323. Al detainees are entitled to a daily wal k outdoors during daylight
hours, if the conditions at the detention facility so allow, no person nay be
detai ned for nore than seven days at a facility which cannot provide the
opportunity for a daily constitutional outdoors, and nust be transferred
thereafter to a facility that can. However, the person responsible for

i nvestigation of a particul ar detai nee who has not yet been indicted my, by a
reasoned witten decision, order the commander of a detention facility to
restrict or deny the right to outdoor exercise if necessary to protect the
integrity of the investigation. Detainees whose right to exercise has been
restricted are still entitled to outdoor exercise, not necessarily during
dayl i ght hours, for one hour at |east every seven days for a period of up

to one nonth. A senior investigation official, having a rank of chief
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superintendent or higher, may extend the period of restriction on exercise for
addi ti onal 15-day periods if necessary to protect the crimnal investigation
(regulation 9).

324. In addition, the commander of a detention facility nmay restrict the
right to outdoor exercise of a particular detainee to protect his or her own
safety, in which case the detainee will be all owed outdoor exercise of at

| east one hour every five days (ibid.).

325. Use of tel ephone. Every detainee who has been indicted has the right to
use the tel ephone once a day. Detainees who have not yet been formally
charged cannot use the tel ephone unless the official in charge of the crimnnal
i nvestigation decides that such use will not inpair a criminal investigation
in progress (regulation 10); however, unindicted detainees may file a witten
request to the commander of the facility to have a tel ephone nmessage sent to
his or her attorney, except in the extreme cases in which the detainee's
exercise of the right to meet with counsel has been del ayed (regulation 10).

326. Visitation rights. A detainee who has been formally charged may receive
visitors, in addition to |legal counsel, once a week for 30 m nutes, unless
ext ended by the conmander of the detention facility. Those who have not yet
been indicted may not receive visitors unless the official in charge of the
crimnal investigation confirms that doing so will not inpair the progress of
the investigation, in which case he may place conditions on the manner of
visitation to ensure the integrity of the investigation (regulation 12).

Adm ni strative detainees are entitled to receive visits fromimediate famly
menbers every two weeks; nore frequent visits, as well as visits by persons
other than inmmediate fanmily and | egal counsel, may be granted at the

di scretion of the director of the prison. The total number of visitors in any
particular visit is limted to three persons in addition to the detainee's
spouse and children, unless the prison director permts otherw se. As

di scussed under article 7, visitation rights of administrative detai nees may
be restricted only for reasons of State security. |f such visitation rights
are withheld for nore than two nonths, the detainee may appeal before the

M ni ster of Defence. All restrictions on the visitation rights of

adm ni strative detai nees nmust be reviewed at | east once every two nonths,

if not earlier at the request of the detainee (Energency Powers
(Detention)(Conditions of Confinenment in Adm nistrative Detention)

Regul ations, 5741-1981, regulation 11). As with all decisions affecting the
detai nee, restrictions on visitation rights may be appeal ed before the
District Court, and thereafter to the Supreme Court if necessary.

327. Correspondence. Under the new | aw, indicted detai nees may send and
receive letters, and may receive witing inplenents upon request; in cases of
financi al need, the detainee may be exenpt from paying postal charges

(regulation 13). Detainees who have not yet been indicted may send letters if
the official in charge of the crinminal investigation confirms that doing so
will not inmpair the investigation; if correspondence is allowed, the officia

in charge of the investigation may inpose conditions intended to ensure that
the integrity of the investigation, including review and censorship of the
detainee's letters (ibid.). Adm nistrative detainees have the right to receive
mai |, and may normally send four letters and four postcards per nmonth, not

i ncludi ng correspondence with | egal counsel or with official authorities
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(Regul ation 14 of the Energency Powers (Detention) (Conditions of Confinenent
in Admi nistrative Detention) Regul ations, 5741-1981), or nore with the

perm ssion of the prison director. The right of admi nistrative detainees to
send and receive mail nmay be restricted by the prison director if he is

convi nced that doing so is necessary for reasons of State security; in such

ci rcumst ances, the prison director does not have to notify the detainee that a
letter wwitten by or to him has not been forwarded, except in the case of
letters to or fromfam|ly nmenbers (ibid.).

328. Furl oughs. Detainees who have not yet been convicted and sentenced are
not granted furl oughs except by court order, or by special perm ssion in
extenuating circunstances. \While the right of convicted and sentenced
prisoners to furloughs is not provided for in primary |egislation, furloughs
are granted according to the provisions of Prisons Comi ssion standi ng orders
whi ch have the status of law (sect. 80 C (a) of the Prisons Odinance). Such
prisoners are categorized, within 30 days of their incarceration, into one of
three groups for the purpose of determning their rights to furloughs: those
who may not be granted furl oughs except by perm ssion of the M nister of
Internal Security, either because their |eaving the prison nmay pose a danger
to public order and security, or due to an outstanding arrest warrant, or
those who are detained by virtue of an extradition or deportation order; those
who may be given furloughs according to conditions determ ned by the Israe
Police; and those who may be granted furl oughs with no such conditions. |In
general, prisoners have the right to furloughs after having conpl eted one
quarter of their sentence, or three years, whichever is earlier. Prisoners
who are sentenced to life inprisonnent may be granted furloughs after

seven years, even if their sentence is not conmuted to a specific period by
the President of the State. The length of the furlough is between 36 and

96 hours, and the frequency varies between once every three nonths and once a
week (from Friday afternoon to Sunday norning), depending on the type of

of fence which the prisoner conmitted, his behaviour record in the prison, the
type of rehabilitation programme in which the prisoner is participating, and
ot her considerations. The interval between furloughs nay be shortened in
order to enable the prisoner to observe religious holidays outside of prison,
or for famly or nedical reasons. |In addition, furloughs nmay be granted even
t hough the prisoner has not conpleted the mnimum portion of his sentence, or
even if the interval between furloughs has not transpired, in specia

ci rcumst ances, such as births, marriages or deaths in the fanly, nenorial
services, vocational testing, preparation of a rehabilitation progranme, or
medi cal reasons.

329. Persons inprisoned in the context of civil proceedings may be granted
furl oughs of 48 hours after having conpleted one quarter of his or her term of
i mprisonnent or three nmonths, whichever is earlier, and additional furloughs
of 48 hours once every three nonths thereafter. |[If the term of civi

i mprisonnent is four nonths or |ess, then the prisoner may be granted a

furl ough after having conpleted half of his sentence.

330. Conjugal visits. Under standing orders now in force, conjugal visits
are allowed for criminal prisoners who are not eligible for furloughs.
Prisoners who have non-nmarried spouses are accorded the same rights to
conjugal visits as married prisoners. Recently, the Prisons Service has
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broadened its conjugal visits policy, to enable such visitation during daytinme
hours, together with visits by the prisoner's children. A new facility

dedi cated to housing prisoners during their conjugal visits is being built at
the Ayal on prison, and the Prisons Service has planned the construction of
several more such facilities.

331. Religious observance. All detainees nust be given the opportunity to
observe the conmandments of their religion, to the extent practicable. The
participation of a particular detainee in group prayers may be restricted if
the commander of the facility has reasonabl e grounds to believe that the
detai nee's presence will constitute a danger to the security or order of the
detention facility, or to the detainee's own security (regulation 14).

332. Security detainees. The conditions of detention nentioned above apply
to detai nees suspected of security-related offences, with a few nodifications
(regulation 22), which allow restriction, for exanple, of the right to use the
t el ephone and out door exercise. The use of other nmeans of contact with the
outside world (such as the use of a television or radio or receiving
newspapers) may be restricted for security detai nees who have not yet been
indicted if the official in charge of the investigation believes that allow ng
such contact will harmthe investigation (ibid.). The types of personal
effects to which a security detainee is entitled, the special conditions for
allowing or restricting their use to pre-indictment detainees, and the nunber
or amount of such articles that may be held at any one time are stipulated in
t he new regul ati ons.

333. The other principal policy initiative aimed at alleviating the stress on
police detention | ock-ups has been to examne the feasibility of transferring
virtually all detainees and detention facilities to the Prisons Service

Al t hough recent legislation requires detention facilities to neet the criteria
di scussed above, Prisons Service facilities are still better equipped to
provide a full array of support services and facilities enabling reasonably
dignified Iiving conditions for detainees. Moreover, the Supreme Court has
hel d that defendants renanded until the end of trial should be under the
custody of the Prisons Service. Due to overcrowding, such defendants often
remain in detention |ock-ups for periods far |longer than such facilities were
intended to hold them

334. The new policy of transferring responsibility for all detainees to the
Prisons Service has been inaugurated in a trial progranme at the Ohal ei Keidar
detention facility in the Negev region, under which suspects who have not yet
been formally charged with an offence are being placed in the custody of the
Prisons Service. The rights and conditions granted to detai nees participating
in the trial programre are thoroughly set out in joint standing orders of the
Police and the Prisons Service. Anmong other things, a physician nust confirm
that the physical conditions in each detention cell will not harmthe
det ai nees' health; the cell nmust have sufficient lighting to enable reading

wi t hout undue effort, must have sufficient ventilation approved by a
physician, a sink and water faucet, a hot-water shower and toilet which afford
privacy, an electrical outlet for use of appliances, a table or witing shelf
and chair, and the detainee nmust be allowed to heat the cell subject to prison
procedures. The cells nust be painted and disinfected periodically, and the
det ai nees nust be given adequate neans to nmintain personal hygi ene, including
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a daily hot shower and shave. Detainees nust have a bed, mattress and

bl ankets for his or her own exclusive use. Blankets nust be | aundered or
changed periodically. Those detainees who do not have a towel, washing or

| aundering utensils and cannot obtain them from persons outside the detention
facility may receive such utensils for personal use during the period of
detention. Detainees are allowed to nmaintain religious observance, and to
receive a special diet on religious grounds. They are entitled to at |east
three nutritious meals per day at accepted nealtines, with no nore than

6 hours between neals and no nore than 12 hours fromthe final evening nea
until breakfast the next norning; special diets nust be provided by the
detention facility if necessary for reasons of health. Detainees my wear
their own clothes, and nust be given proper clothing if they cannot procure
such clothes by thenmselves. They are entitled to a daily wal k outdoors for at
| east one hour, to pronmpt and adequate nedical care, and to dental care when
necessary.

335. The conditions of detention for incarcerated convicts, and for those

def endants remanded until the end of trial who are detained in Prisons Service
facilities, are governed by the Prisons Ordinance and regul ati ons thereunder,
as well as the new Crimnal Procedure (Enforcement Powers - Arrest) Law

di scussed in the precedi ng paragraphs. |In addition to those conditions of
detention previously described under articles 7, 8, 9 and this article, the
following rights and conditions for convicted prisoners (and remanded
defendants in Prisons Service custody) nay be noted:

(a) The right to visits fromclergy, and to an organi zed room for
group prayer;

(b) Educati onal programres, with special enphasis on pronoting
literacy, use of the prison library, and special arrangenments to allow for
advanci ng the education of individual prisoners during their spare tine;

(c) Rehabilitati on progranmes, both inside and outside the prison;

(d) Det ai nees in security-related cases are treated differently in
sonme respects than the ordinary crimnal population. Some of their conditions
of detention are nore generous, for instance with respect to visitation
rights, the right to outdoor exercise, and the right to receive special food;
other conditions, such as with regard to furl oughs and use of tel ephone, are
nore restrictive.

336. Separation anpng detainee populations In Prisons Service incarceration
facilities, separation is nmaintained between mal e and femnl e det ai nees,

bet ween convi cted prisoners and defendants or detai nees who have not been
convi cted, between minors and adults, between persons detained in the context
of civil proceedings and other detainees, between adninistrative detainees
and ot her detainees, and, to the extent possible, between first-time and
recidivist offenders. Under the new Arrest Law, all detention facilities nust
mai ntain a separation between detai nees and convicted prisoners, and, to the
ext ent possible, between persons who have not yet been indicted and those who
have, as well as between first-tine detainees and recidivists. |In practice
Jewi sh and Arab prisoners or detai nees may be separated from one another, to a
greater or lesser extent, if necessary to maintain order within the prison.
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337. Security-related suspects, defendants and convicts are held separately
fromthe rest of the population at the facility, both for their own protection
as well as to nmintain order anmong the detainee popul ation as a whole. To the
ext ent possible, prisoners who are undergoing drug rehabilitation are
separated fromthe general prison popul ation.

338. The confinenent of mentally ill persons in psychiatric hospitals is
di scussed under article 7. Convicted prisoners who are found to suffer from
mental illness are held at the nental health facility at Ayalon prison, which

is staffed by Health M nistry enpl oyees whil e remaining under the overal

adm ni strative responsibility of the Prisons Service. Police detention

| ock-ups do not have separate wings or facilities for nentally ill detainees.
Rat her, to the extent that the concern is raised at any stage of the crinnal
process that a person detained for any reason may suffer froma nental
illness, then the court or the District Psychiatrist may order that the

detai nee be transferred to a nmental hospital and held there for observation
under conditions of detention, in order to deternine whether the detainee
needs treatnment for a nmental illness, or whether he or she is fit to stand
trial, accordingly.

Conpl ai nt procedures

339. Detainees held in police lock-ups and in Prisons Service facilities my
avail themsel ves of several, parallel conplaint procedures regarding their
condi tions of detention or their treatnment at the detention facility. In
addition to those disciplinary and crimnal procedures against |aw enforcenment
of ficials described under article 7, detainees may file conplaints regarding
the conditions of their detention as described bel ow

340. Prisons Service. Persons in the custody of the Prisons Service may file
a complaint with the director of the prison at which they are held in respect
of the conditions of detention. Such a conmplaint may be filed in witing or,
at specified tinmes, orally. Upon subnission of any such conplaint, the
director of the prison must investigate the matter and give an answer to the
detai nee within seven days, or, in urgent cases, within three days. Should
the detai nee not receive a response within that period, or should the response
be unsatisfactory - or should the conmplaint involve the director of the prison
hinself - then the detainee may apply to the Prisons Comm ssioner, and the
prison director is bound to deliver such conplaints to the Comm ssioner. The
Comm ssi oner nust respond to such conplaints within 14 days, or within 6 days
in urgent cases. The deadlines for response to conplaints may be extended if
the matter in question requires an in-depth investigation, either by law or as
a practical matter. The conpl ai nant nust be notified of the reason for the
del ayed response in such cases. See generally Prisons Regul ations, 1978,

regul ation 24 A

341. The standing orders governing the trial programme at the Ohal ei Kei dar
detention facility mentioned above, require a warden to circul ate anong the
detai nees in that programme once a day, and to register any conplaints
regardi ng the conditions of their detention. Detainees may also file witten
complaints directly with the officer-in-charge. |In either case, under these
standi ng orders, a response nust be given within 48 hours, unless, as above,
a nmore thorough investigation is required by law or in practice.
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342. In addition to the internal conplaint procedure described above

detai nees at Prisons Service facilities are entitled to file petitions

agai nst governnental authorities or officials “in any matter related to his

i mprisonnent or detention” directly to the District Court in the region where
the prison is located. 1In practice, such petitions are often heard at the
prison itself by a single District Court judge who cones periodically to the
prison for that purpose. The volume of such conplaints has grown dramatically
following the institution of hearings at the prison. It is estinmated that
approxi mately 10,000 petitions are filed and adjudi cated annually, on matters
smal | and large. Decisions of the District Court nmay be appeal ed by |leave to
the Suprene Court. In addition, the Supreme Court, sitting as Hi gh Court of
Justice, retains residual jurisdiction over such petitions in appropriate

ci rcumst ances (Prisons Ordi nance, sects. 62 A-62 D)

343. Police lock-ups. Under current |aw and practice, detainees in police

| ock-ups may file petitions with regard to any matter related to their
detention to the District Court where the |lock-up is located. |In practice
nost detainees in police |ock-ups must be brought before a judge periodically
in any case to determ ne whether to release themor to extend the detention
during the criminal investigation, and during these detention hearings
compl ai nts regarding conditions of detention are comonly raised and

adj udi cated. See Police Standing Order No. 12.03.01, Yal kut Pirsum m4230,
5754 (14 July 1994), p. 4228.

Publicity

344. A loose-leaf folder outlining the rights of detainees and mni ni mum
conditions of detention in Prisons Service facilities is available in the
library of every prison facility. Under the new statute dealing with arrest
and detention nentioned above, a description of detainees' principal rights
and duties nmust be posted in a prom nent place at each detention facility
(Crimnal Procedure (Enforcenment Powers - Detention) Law, 1996, sect. 9 (d)).

345. During the preparation of this report, a copy of the United Nations

M ni mum St andard Rules for the Treatnment of Prisoners, as well as the Code of
Conduct for Law Enforcement Officials, was forwarded to the Legal Adviser of
the Prisons Service at his request, so that the Prisons Service can review the
M ni nrum St andard Rul es and the degree to which Israeli |law and practice is in
actual conmpliance with them Fromthe discussion under this article, it would
appear that the criteria in the Mnimm Rul es are guaranteed by | srael

| egi slation and standi ng orders of the authorities involved.

346. Rehabilitation. The preparation of convicted prisoners for a

successful, lawabiding life after inprisonnment has al ways been one of the
overarching policy priorities of the Prisons Service, and of the crim nal
process in general. Provided that the individual prisoner is willing to

participate in rehabilitation programmes, the Prisons Service encourages
enrolment in a variety of programes designed to give the prisoner inproved
enpl oynment skills, and to ease the social transition to life in the outside
world. VWhile a full description of the rehabilitation progranmes and
activities currently operating would far exceed the scope of the present
report, the followi ng activities my be noted:
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(a) Drug rehabilitation,;

(b) Separati on of chosen groups of persons fromthe rest of the prison
popul ati on, based on good behavi our and ot her indicators;

(c) Work outside the prison: prisoners who have conpl eted part of
their sentence with good behaviour may be allowed to work for pay at an
appropriate job outside the prison and near their home comunity, or to begin
a course of study, either with or without an escort. Such prisoners in a
“work rehabilitation” progranme are separated fromthe rest of the prison
popul ati on.

(Prison Regul ations, regulations 50-60)

Treatnent of juvenile offenders

347. In addition to the discussion of juvenile offenders below, reference is
made to special |laws and practices for the protection of juveniles, including
in cases involving violence within the famly, under articles 23 and 24.

348. Israeli legislation provides for special handling of juveniles

t hroughout the crimnal process in a manner that is intended to mninize
recidivismand to pronote rehabilitation. The Israel Police and welfare
authorities follow detail ed, binding procedures that aim anong other things,
to prevent as much as possible the public exposure of the minor's involvenent
in crimnal activity, his or her arrest, investigation, trial or treatnent;
and to remove non-recidivists as quickly as possible fromthe cycle of

crim nal behaviour (Police Standing Order 14.01.05, sect. 2).

349. Children under 12 years of age may not be held responsible for a
crimnal offence by law. As a consequence, |srael Police standing orders
forbid the arrest, opening of a crimnal investigation file, or the taking
of fingerprints or photographs of such children (Israel Police Standing
Order 14.01.05, sect. 3 (b) (1)). The statute of linitations on any offence
all egedly conmitted by a minor is one year, except if the Attorney-Genera
all ows prosecution after such period (Youth (Trial, Punishnent and Modes of
Treatnent) Law, 5731-1971, sect. 14).

350. Crinminal proceedings involving juvenile suspects take place in special
juvenile courts, which nust hold their proceedings in a |ocation where other
trials are not taking place, or, if the same facility is used, then the
juvenil e proceedings nust be held at a different time of day (ibid.

sect. 8 (a)). |In practice, certain District and Magistrate's Court judges
devote part of their time to juvenile cases, which are generally heard in

the regular court buildings outside of normal court hours. Proceedings are
generally held in closed-door session (Youth (Trial, Punishment and Mdes of
Treatnent) Law, sect. 9), and, in appropriate circunstances, in the judge's
chambers (Juvenile O fenders Regul ations, 1938, regulation 4). Juveniles are
to be physically separated fromthe adult detainee population in all phases of
the process: in transport to and fromcourt hearings, in the holding cells at
the court, and in detention facilities. Wth respect to the last, relevant

| egislation requires that mnors be detained only in a separate detention
facility, or in a separate wing of a |l ock-up that allows for tota
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segregation, including prevention of all physical or eye contact, between the
juvenil e and adult detainee popul ations. The only current exception to this
requi rement applies in the case of detention at a police station for the

pur pose of investigation, in which case the juvenile nust still be separated
completely fromadult suspects and detai nees, albeit not necessarily in a
separate wing or facility.

351. In practice, the severe overcrowdi ng that has bel eaguered Israel's
detention | ock-ups and prisons generally has had, in certain cases, the
unfortunate result of making it virtually inpossible to maintain total
separation between the juvenile and adult popul ations. Furthernmore, even in
situations which allow for separation between juveniles and adults, the |ack
of space does not always enabl e separation anmong different types of juveniles
needi ng special care or supervision. Two interrelated reforns are being
undertaken to redress these inadequacies. The refurbishing programe

menti oned above is intended, anong other things, to bring physical conditions
at detention facilities to the point where they enable actual conpliance with
the letter of the law. At the same time, a proposed amendnent to the Youth
(Trial, Punishment and Modes of Treatnent) Law, prepared by the Mnistries of
Justice and Internal Security, requires dramatic broadeni ng of the necessary
separations between different juvenile detainees. Anpng other things, the
proposed anendment requires that no juvenile be detained together with other
juveniles during the first 24 hours of his or her detention; that no juvenile
may be detai ned together with others if he or she is under 14 years old, or is
suspected of having a nental or enptional disability, or whose safety nay be
at risk for any other reason; that a separation nust be nmintained between
juvenil e detai nees nore than two years apart in age; between mnors suspected
or previously convicted of sex-related or violent crinmes fromm nors who have
never been so suspected or convicted; between any two or nmore mnors who, it

i s reasonably suspected, nay becone violent with one another; between
first-time juvenil e detainees and others; and between sexes. |In light of the
fact that these | egislative changes will substantially raise the physical
space requirenents in every detention facility in the country, they are to
enter into force no earlier than two years, and no later than five years,
after their approval by the Knesset, without exenpting authorities from
compliance with the new provisions where physical conditions at the detention
facility so allow.

352. O her special procedures regarding arrest and detention Anmong the
practices enployed with respect to m nor suspects, one may note the follow ng
(see generally Police Standing Order 14.01.05):

(a) Generally, mnors are to be brought to the police station for
i nvestigation by their parent or guardian, who nmust be present during the
investigation if the mnor is under 14 years of age;

(b) I nvestigations of minors nmust generally be done during the day,
but not at their school, workplace or other place in which they m ght
congregate with other mnors;
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(c) The police nust notify the Youth Parole Office i mediately of the
arrest or investigation of a mnor, must work together with the Youth Wl fare
of ficer throughout the handling of the case, and nmust keep the Youth Welfare
of ficer abreast of all significant devel opnents;

(d) Wth certain exceptions, the investigation of a mnor is carried
out by a specially-trained police youth officer;

(e) Police investigations officers have discretion to refrain from
phot ogr aphi ng m nor suspects who are not known of fenders, and to renove any
phot ographs of the mnor fromofficial files in the event that the
investigation file is closed without indictrment; if the file is closed due to
“absence of guilt”, then such photographs nust be renmpoved from police records;

(f) Arrest and transport of minor suspects nust be done in a manner
that avoids, as much as possible, arousing the attention of passers-by. The
police youth officer who carries out the arrest or transports the mnor nust
be dressed in civilian clothing and use an autonobile w thout police markings
or licence plates;

(9) M nors are not to be handcuffed except in extraordinary
ci rcumst ances, such as if the mnor is known to be violent, has attenpted to
abscond from |l awful custody in the past, or if there are reasonable grounds to
believe that the minor will tanmper with evidence. M nors under 16 years of
age may not be placed in leg-irons, and if over 16 may have leg restraints
only if the police officer in charge deens that there is no other way of
safely transporting the m nor;

(h) No informati on may be published, at any stage of the crimna
process, which mght lead to the identification of the minor, including the
fact that the minor or his or her famly are involved in crinminal or inmora
behavi our, that a court or welfare officer is involved in the mnor's affairs,
that the m nor has attenpted or commtted suicide, or any information
connecting the mnor to exami nations or treatnent having to do with
psychiatric illness or with Al DS

353. The general statutory linmts on the length of detention of juveniles are
di scussed under article 9 above.

354. dosing of criminal files before indictnment or trial In practice, many
crimnal cases involving juveniles do not reach trial. The juvenile parole

of ficer often gets involved early on during crimnal investigations of minors,
to examne the possibility of treatment programes that may avoid the

necessity of a crimnal trial. |In the great majority of crimnal
i nvestigations against juveniles the file is closed w thout indictnent,
typically with the involvenent of the parole officer. |In certain types of

of fences, a practice has devel oped of “not opening” an investigation, with or
wi t hout di spensations for treatment and foll owup. During 1996, for exanple,
out of 15,881 cases referred to the Youth Parole Ofice after crininal
suspicions were raised against juveniles, 8,522 cases were closed without
having a formal crimnal investigation file opened, while such files were
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opened in the remaining 7,359 cases. During that same year, an additiona
1,841 crimnal files against juveniles were closed w thout having a charge
sheet filed, while 3,192 cases went to trial.

355. Sentencing. In the event that a court finds that a juvenile has in fact
committed a crimnal offence, it nay determine, at its discretion, whether to
convict and sentence the minor, to exenpt himfromliability outright, or to
order himto undergo one or nore nodes of treatnent ainmed at rehabilitation
(wi thout conviction), as described in the next paragraph. No mnor under

the age of 14 years at the time of sentencing may be inprisoned. Judges,
noreover, are mandated to take the offender's age at the time of conm ssion
of the offence into account in sentencing. As an alternative to prison, the
court may order that a convicted juvenile be held in a closed juvenile hone,
whi ch must provide for the juvenile's education, health care, psychol ogica
care, social activity, entertainment, and so on (Youth (Trial, Punishment and
Modes of Treatnent) (Conditions for Holding Mnors in a Hone) Regul ati ons,
5736-1976, regulation 7).

356. Treatnent. |Instead of traditional crinminal punishnments, the court,
after having deternmined that a juvenile has indeed comrtted a crininal
of fence, and after reviewi ng the nandatory pre-sentencing report of a
probation officer, may order juvenile offenders to undergo one of the
following alternative nethods of rehabilitative treatnent:

(a) Pl acing the juvenile under the supervision and care of an
appropri ate person other than his or her parent, and to linit the parents'
guardi anship rights accordingly during a specified period;

(b) Sufficing with probation

(c) Rel easi ng the m nor subject to the offender's or his parent's
written obligation, with or without a noney guarantee, of good behavi our

(d) Placing the juvenile in a daytine juvenile home progranme;

(e) Pl acing the offender in an open or closed juvenile home for a
speci fied period;

(f) Paying a fine by the juvenile offender or his parent;
(9) Compensation of the victims damages.

(Youth (Trial, Punishment and Mddes of Treatnment) Law, sect. 26.) Under the
proposed anendnment to the Law, juvenile offenders may al so be ordered to
perform “public service works”, such as working at a hospital or other welfare
institution.

357. During 1996, of 1,150 criminal trials decided, 534 resulted in a
supervision order, 112 in placenment in a juvenile home, 63 in a treatnent
progranme for the mnor without any judicial order, and 447 in the other formns
of treatment or sanctions; 153 minors were sentenced to terns of inprisonment.
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358. The Crinminal Register and Rehabilitation Law, 5741-1981, place firm
restrictions on the disclosure of a juvenile's crinminal record.

359. Another inportant facet of the rehabilitative treatnent of juvenile

of fenders is mandatory followup treatnment for offenders who have been pl aced
in juvenile homes. Such followup typically lasts for one year fromthe date
of release fromthe hone, and is supervised by a “followup officer” under the
aegi s of the Labour and Social Affairs Mnistry, who has authority to make
deci si ons regarding the juvenile's residence, studies, enploynment and
activities during his spare time (Youth (Trial, Punishnent and Modes of
Treatnent) Law, sects. 38-39). Such followup treatnment may be cancel |l ed

i f deened unnecessary by the court.

Article 11 - Freedomfrominprisonnent for breach
of contractual obligation

360. The Execution Law, 5727-1967, which deals with the execution of civi
judgenents, allows for inprisonnent of judgenent debtors, including debtors in
respect of contractual obligations, in certain defined circunmstances for
refusal to pay a judgenment debt. A recent |andmark Supreme Court judgenent in
1993 substantially narrowed the use of inprisonnment against judgenent debtors,
and led to a far-reaching amendnent of the Execution Law in 1994, as descri bed
bel ow.

361. Before the 1994 anmendment of the Execution Law, section 70(A) provided
that a judgement debtor could be inprisoned by order of the Chief Execution
O ficer, who sits in a judicial capacity, for a period of up to 21 days if
two conditions were fulfilled: that the debtor has means to pay the judgenent
amount, and that “there is no other way” to force himto pay the debt. In
practice, creditors often found that having an inprisonnment order issued

agai nst the recalcitrant debtor was the surest way of ensuring payment of the
judgenent debt. As a result, orders of inprisonnent came to be used with
great frequency, often without undertaking any thorough formal investigation
before the Chief Execution Oficer regarding the debtor's ability to pay.

In H C.J. 5304/92, Perah Association v. Mnister of Justice et al,

47(4) P.D. 715, the Suprene Court declared invalid a regul ation under which
an order of inprisonnent may be issued if up until the date of the order

the debtor did not show that execution of judgenment was possible by other
means. The Court held that inprisoning a debtor without first undertaking a
full-fledged investigation which shows that the debtor can indeed pay the debt
but refuses to do so, is inconsistent with the fundanental rights to liberty
and dignity under sections 1 and 6 of Basic Law. Human Dignity, as it is
tant anount to puni shnent for non-paynment, rather than a means of ensuring
execution of judgenent. The Court further held that a judgenent debtor who
truly has no neans to pay the debt may not be inprisoned.

362. Anmendnent No. 15 of the Execution Law (S.Ch. 1479 (5754), p. 284)

i ntroduced a new regi ne regarding i nvestigation of a debtor's means and, on
the whol e, severely narrowed the availability of inprisonment orders, in
accordance with the Perah judgement nentioned above. Under the anended
section 70 of the Execution Law, a mere inability to discharge a debt is not a
sufficient ground for inprisonnent. An order of inprisonment nmay be issued
agai nst a judgenent debtor only when the Execution Ofice holds the debtor in
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contenpt because he has the nmeans to pay the judgement debt but avoids doing
so. Prior to issuing an inprisonment order, the Chief Execution Oficer must
hold a hearing in the presence of the debtor, in which the debtor is exam ned
regarding all assets on the basis of an affidavit filed previously. |If the
debtor patently refuses to conply with the execution proceedi ngs, for exanple
by refusing to file an affidavit regarding his assets, then the Chief
Execution O ficer may order his inprisonment. During the investigation of the
debtor's assets, the Chief Execution Oficer may order the debtor to pay
nmonthly instal ments based on his ability to pay, or, if the debtor requests a
| ong-term schedul e and wai ves secrecy of his financial records, the Oficer
may declare that the debtor is “limted in means”. Once this status is
conferred on the debtor, his nane is entered into a special register at the
Execution O fice, and he nay be restricted fromusing credit cards or from
serving as a manager or director of a limted liability conpany.

363. Following the investigation of nmeans, the debtor nay be inprisoned
for contenpt for a period of up to seven days in any of the follow ng
ci rcunst ances

(a) He does not bring full and accurate information regarding his
ability to pay the judgenent debt;

(b) He has been shown to have the ability to pay the judgenent debt,
but does not comply with the order of payment by instal nents;

(c) He does not conply with other decisions given by the Chief
Execution O ficer during the hearing regarding the ability to pay;

(d) He has actively conceal ed his assets.

In each of these instances, the Chief Execution Oficer nust consider the
efficacy of alternative neasures, such as attachment of the debtor's assets,
before issuing an inprisonnment order. |If two years have passed since the |ast
appearance of the debtor before the Chief Execution Oficer, then he may not
be inprisoned unl ess another hearing is held.

364. An order of inprisonment may not be issued against a nminor or an

i nconpetent person, or against a soldier in active service; nor may it be

i ssued agai nst a spouse, descendant or parent of the judgement creditor
(except for execution of judgenments awardi ng mai ntenance or alinony), or if
the debt is for an anpunt |ess than 50 shekels (sect. 71 of the Execution
Law). Debtors who do not pay court-ordered alinmony or maintenance instal nents
to their spouse, parent, or ninor or disabled child currently may be

i mprisoned for up to 21 days without a full-fledged investigation as to neans,
provided that a witten warning has been sent to the nmintenance debtor; the
grounds and procedural safeguards relating to inmprisonnent of debtors in
general do not apply, under current law, to mmintenance debtors. It should be
noted that in such cases a previous investigation will have been undertaken by
the court as a basis for the award of alinobny or naintenance. |n any case,

t he mai ntenance debtor nust still be brought before the Chief Execution

O ficer within 48 hours of arrest, and the Oficer may annul the inprisonment
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order or shorten the period of inprisonnent, with or w thout inposing paynent
or other conditions on the debtor, and may take any other decision which he or
she deens appropri ate.

365. Inprisoned debtors generally have the right to have their case revi ewed
within three days. They nust be rel eased before the end of the period stated
in the order if they pay the debt or instalnment for which they were

i mprisoned, or provide satisfactory security for paynent, or show other cause
why they should be rel eased. Before the inprisonment order is executed, the
debtors may of their own initiative make payment or offer security, or nmay
apply to the Chief Execution Oficer to give another reason why they shoul d
not be inprisoned, such as that they have been decl ared bankrupt in the
interim

366. One result of the amendnment to the Execution Law, discussed above, is a
sharp decline in paynents by recalcitrant debtors. New legislation is
currently being considered, which will pronmpte collection of debts while
ensuring that debtors are not inprisoned for the inability to pay them but
rather only in cases in which the debtor has the ability to pay but refuses to
do so.

Article 12 - Freedom of npvenent

367. The legal |andscape Until 1992, the right to enter and exit Israel, as
well as the right to freedom of novenent within the State, were articul ated
and devel oped nmainly through judicial decisions which interpreted |egislation
dealing with these matters. The Israel Suprene Court has held that “freedom
of movement ... is a natural right, recognized ... in every State with a
democratic form of government - of which our country is one - and the citizen
does not need any special qualifications to be entitled this '"grant'”.

H CJ. 111/53, Kaufman v. Mnister of Interior et al., 7 P.D. 534. Any
governnmental action affecting travel is subject to review by the Suprene
Court, which nust be convinced by clear, unequivocal evidence that there

exi sts a “genui ne, serious concern” that national security or other equally
crucial interests will be “substantially damaged” if the person's right to
travel is not restricted. H. C.J. 448/85, Dahar et al. v. Mnister of
Interior, 40(2) P.D. 701.

368. Wth the enactment of section 6 of Basic Law. Hunman Dignity and Liberty
in 1992, the rights to | eave and to enter Israel were given a firner
constitutional grounding. Section 6 provides:

(a) All persons are free to | eave |srael;

(b) Every Israel national has the right of entry into Israe
from abroad

These rights are subject to the limtation clause (sect. 8) of the Basic Law,
whi ch prohibits any inpairment of the right except by a statute which befits

the values of the State and is intended for a proper purpose - and then only

to the extent required; or pursuant to such a statute which explicitly

aut hori zes inpairment of the right. 1In addition, section 12 of the Basic Law
stipul ates that emergency regul ations properly in force may deny or restrict



CCPR/ C/ 81/ Add. 13
page 114

these rights only for a proper purpose, and for a period and to an extent that
does not exceed what is necessary. The Basic Law is binding on all officia
aut horities.

369. Legislation predating 1992 which deals with entry into or exit from
Israel remnins in force, but is nowinterpreted according to the principles in
t he Basic Law.

370. Freedom of novenent within the State For all persons who are |awfully
within the territory of the State of Israel, there is no requirenment of
registration in particular districts, and novenent within the State is
generally unrestricted. All residents of Israel (i.e. citizens, pernanent
residents who are not citizens and tenporary residents) are required to

regi ster their address, or any change thereof, at the Popul ati on Registry.
Ali ens need not register their whereabouts while in the country.

371. The Mandatory Defence (Energency) Regul ations, 1945, grant mlitary
commanders or nministers broad powers to linmt freedom of nmovenent by a variety
of means for the purpose of ensuring public safety, national security, public
order, or for quelling of riots and insurgencies (see Palestine Order in
Council (Defence), 1937, section 6 (1), which authorized pronul gati on of

the 1945 Regul ations). Such neasures include curfews (regulation 124),

decl aration of closed mlitary zones (regulation 125), orders prohibiting an

i ndi vidual fromentering specified places or areas or requiring a person to
notify the authorities of his whereabouts (regulation 109), orders placing a
person under police supervision and restricting a person's place of residence
or nmovement outside of a specified place or area (regulation 110). The above
nmeasures are enployed very sparingly within the State of Israel. [In 1994, for
exanpl e, one order placing an individual under police supervision was issued
by the Mlitary Commander for the Home Front; in Decenber 1995, follow ng the
assassination of Prinme Mnister Yitzhak Rabin, eight such orders limting the
freedom of movement of individuals were issued, four of which were extended in
June 1996; in April and June 1996, a total of eight additional orders of
restriction were issued against individuals. All of the above orders were

i ssued agai nst persons active in Jewi sh extrem st groups. Sone of the orders
restricted the person's novenent outside of a specified area, while others
restricted their access to a particular place, such as the Tenple Munt in
Jerusal em

372. In each of the above instances, the mlitary conmander, pursuant to

gui del i nes issued by the Attorney-CGeneral, conducted prior consultations with
the Attorney-CGeneral's representatives before issuing the orders restricting

i ndi vidual freedom of nmovenent. |Initially, a tenporary order expiring after
14 days was issued, during which period the persons subject to the orders were
granted an appeal hearing before a representative of the mlitary conmander.
Such a hearing is granted in every case of an order restricting freedom of
novenent under the Defence (Energency) Regulations. The military officer
presiding over the appeal nust have |l egal training, hold a rank of

I i eut enant-col onel or colonel, and nust not serve as the commander's pernmanent
| egal adviser. As a result of this appeal procedure, the duration of two of
the orders mentioned above was reduced fromsix to three nonths.



CCPR/ C/ 81/ Add. 13
page 115

373. Al orders restricting freedom of novenent issued under these emergency
regul ati ons are appeal able to the High Court of Justice, which will apply the
standard of review nentioned above.

374. Movenent of persons within Israel may al so be restricted in the context
of crimnal proceedings under the Crim nal Procedure Law, 5734-1974 or the
Crim nal Procedure (Enforcement Powers - Arrest) Law, 5756-1996. \When a
person is released fromdetention for the duration of a crimnal investigation
or trial, the court has authority to nake the rel ease conditional on
limtations of the person's movement if necessary to protect public order

or safety, to ensure the person's appearance at trial or at subsequent

i nvestigations, or to ensure that the crimnal investigation is not

underm ned. Such restrictions on nmovement on rel eased detai nees may incl ude
house arrest, house arrest qualified with [inted novenent within a specified
area during specific hours, or orders prohibiting entry to a specific place or
area. The latter type of order may also be issued in the context of a civil
court proceedings in donmestic disputes, or in proceedings under the Protection
of Privacy Law, as discussed under article 17.

375. Exit fromlsrael. Al persons leaving the State of Israel nmust present
a valid passport, |aissez-passer or other travel docunment. Citizens with

val id passports generally may | eave the country freely, provided that if they
still have an obligation to performmlitary reserve service, then they
receive approval fromthe |srael Defence Forces; such approval is routinely
granted unl ess the person has received a call-up order for reserve duty which
is schedul ed during the period of his absence fromthe country and has not
secure a postponenent of the order.

Restrictions on the right to | eave Israel

376. No person may |eave Israel directly for any of the countries specified
in the Prevention of Infiltration (Offences and Puni shnent) Law, 5714-1954
(the current list includes Lebanon, the Syrian Arab Republic, Yenen,

Saudi Arabia and lraq) without a pernmit fromthe Mnister of Interior.
Israeli nationals are |ikew se forbidden fromentering the above countries
without a simlar permt.

377. Under section 6 of the Emergency (Departure Abroad) Regul ations,
initially enacted in 1948 and still in force, the Mnister of Interior nmay
forbid the exit of a person fromlsrael, if there is a basis to suspect that
his or her exit is likely to harm national security. As noted above, in
exerci sing authority under this provision, the Mnister of Interior has an
obligation to bal ance national security concerns against the basic right to
freedom of novenment, by finding clear evidence of a genuine, serious fear that
national security would be “substantially damaged” if the person is allowed to
| eave the country (Dahar v. Mnister of Interior, supra (petitioner denied

exit permt to Romania based on evidence that purpose of petitioner's travel
was, inter alia, to contact representatives of hostile organizations and bring
funds into Israel for hostile purposes)). It may be noted that this decision
was rendered before the enactnment of Basic Law. Human Dignity and Liberty.

378. The right to | eave Israel nay be restricted in the context of civil
court proceedings. The court, or the Chief Execution Oficer, may issue an
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order preventing departure abroad of a defendant or judgement debtor for a
period of one year if there are genuine, substantial grounds to believe that
the latter is about to |leave the country and thereby frustrate the judicial
proceedi ng or the paynent of the judgement (sect. 361 of the Civil Procedure
Regul ations, 5744-1984; section 14 of the Execution Law, 5727-1967). |n such
ci rcumst ances, the defendant or judgenent debtor may also be required to
deposit his or her passport or travel docunment with the court. Such orders
are issued not infrequently in the case of spouses who fail to fulfil alinony
or child support arrangenents. However, the courts will allow the person to
| eave the country if there are adequate alternative neans to ensure his
appearance at trial or paynent of judgenent, such as depositing a sum of noney
or bank guarantee with the court. Persons who are not Israeli nationals are
very rarely prevented fromleaving the country in these circumstances

(MC. A 7208/93, Wisglass v. Wisglass, 48(4) P.D. 529).

379. The right to | eave Israel nmay also be restricted for persons in the
context of crimnal proceedings, in order to guarantee appearance at trial
to prevent underm ning of an investigation, to protect public order, or as a
condi ti on of probation.

Travel docunents

380. Passports and travel documents are generally issued as a matter of
course. Under section 6 of the Passports Law, the Mnister of Interior has
authority to refuse to grant or to extend the validity of a passport or

| ai ssez-passer, to attach conditions to the grant or extension of validity of
a passport or |aissez-passer, to cancel them or to linit the range of
countries for which they are to be valid. In exceptional circunstances, the
M nister or his representative may cancel or refuse to issue a passport or
travel docunent, or linmt its validity solely to return to Israel from abroad.
Exanpl es of such exceptional cases include a person who has violated a court
order prohibiting his or her exit, or that of a minor, fromlsrael; a person
who was naturalized based on fraudul ent representations, and whose nationality
was subsequently revoked; or a person whose departure abroad, in the opinion
of the Director-General of the Mnistry of Defence, is likely to harm nationa
security.

381. In many cases in which a passport is refused, the applicant is granted a
| ai ssez-passer, which will enable the person to depart fromIsrael but does
not confer the right to a tourist visa in the countries with which Israel has
bilateral entry agreenents. A |aissez-passer docunent may be given to Israel
citizens, at their request, in special circunmstances, or to persons whose
nationality is undefined or doubtful (Passports Law, 5712-1952, sect. 2 (b)).
In general, a |laissez-passer is not issued to a foreign national if that

person's State has an official representative in Israel. Until recently, many
| ai ssez- passer docunments were issued to foreign nationals, due to the |ack of
such official representation in Israel. Over the |last several years, however,

the frequency of such occurrences has drastically decreased, as nost other
countri es now have official representatives, consular or otherwise, in the
country. Arab residents of Jerusalem nmany of whom are Jordanian citizens,
nevert hel ess receive | aissez-passer docunents routinely.
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382. Israel does not place any general restrictions, by law or policy, on the
validity of passports for countries where armed hostilities are in progress

or where there is danger to the public health or physical safety of I|srael
nationals, beyond the five countries noted above in the Prevention of
Infiltration (Offences and Punishment) Law, 5714-1954.

383. Appeal procedures. When a passport has been deni ed, revoked or
restricted, the person affected receives notice in witing. 1In all of the
above instances, the decision of the representative of the Interior Mnistry
may be appealed directly to the Mnister, and if the result is unfavourable,
to the Hi gh Court of Justice. The appeal procedure before the M nister of
Interior is informal, usually in witing, though the person affected or his or
her attorney may be granted a hearing with the Mnister's representative upon
request. There are no formal provisions for bringing evidence, or the right
to confront and cross-exan ne witnesses.

384. Entry into Israel. Any person who is neither an Israeli national or the
hol der of an oleh's certificate under the Law of Return, 5710-1950, nust enter
I srael by visa and permit of sojourn. For such persons, there are four
general categories of visas and pernmits of residence under Israeli |aw

a permt of transitory sojourn (up to five days); a visitor's pernmt (up to
three nonths); a permt of tenporary residence (up to three years); and a
permt of permanent residence (Entry into Israel Law, 5712-1952, sect. 2).
Each of these pernmits may be renewed for periods prescribed by | aw

385. Visitor's pernmits. Israel is party to bilateral agreements with

some 70 other countries, in accordance with rul es devel oped by the
International Civil Aviation Organization, under which nationals of those
countries automatically receive a three-nonth tourist visitor's permt, so
long as they do not seek to work in Israel. Visitor's permts are issued in
accordance with the purpose of the person's stay in Israel - for enploynent,
for tourism or as a volunteer. |f the purpose of the person's visit to
Israel is not clear, a visitor's pernit will be issued for a period of up to
one month, during which the person nust apply to the appropriate authorities
to clarify his or her status (Entry into Israel Regulations, 5734-1974,

Regul ation 5). Persons fromcountries with which Israel does not have such a
bilateral entry agreenent nust secure a visitor's permit prior to arriving in
I srael or at the border entry station, depending on the country in question.

386. Permits of tenporary residence There are four types of tenporary
resident permts which may be granted to aliens. |If the applicant w shes to
study at an educational or training institution in Israel, he or she nust
present confirmation fromthat institution showi ng that he has been accepted
as a student, or other evidence proving that the person in fact intends to
pursue a course of study in Israel; he or she nust also show financi al
capacity for supporting oneself during the stay in Israel, and nust have a
valid travel document.

387. Tenporary residence is also granted to clergy and ot her persons serving
at religious institutions in Israel, including at hospitals and other welfare
institutions operated by organized religi ous denomi nations. |In practice, such
tenporary resident pernits are renewed without any overall time linit so |ong
as the applicant continues to serve at the religious institution. The policy
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of the State of Israel has been not to grant such religious personne

per manent residency status, to avoid possible clains of discrimnation against
any particular religious denoni nation. However, pernanent residency is
commonly granted to persons who have served at a religious institution in
Israel for a long period, and wish to remain in Israel thereafter.

388. Persons who hold ol eh visas under the Law of Return, and who wish to
reside in Israel for a period of up to three years to consider the possibility
of remaining as citizens, may be issued a tenporary resident pernit for that
purpose. Finally, a tenporary residence pernit nay be issued to an applicant
who intends to come to Israel for a reason other than those mentioned above.

389. Pernmmnent resident status is granted at the discretion of the Interior
Mnister. Oimwho decline citizenship are permanent residents, as are
residents of the Gol an Heights and East Jerusal em who do not apply for
citizenship. Permanent resident status may al so be granted in cases of famly
reuni fication and on other humanitarian grounds. Although the Mnister has no
statutory obligation to give reasons for his decisions on such applications,
the practice has been to give reasons to the extent possible. The criteria
applied by the Interior Mnistry in applications for permanent residency focus
on the capacity to show that one's life, or that of one's imediate famly, is
centred, as a practical matter, in Israel. |f a permanent resident |eaves
Israel for a period of at |east seven years, or has become a pernmanent

resident or citizen of another country, then his pernmanent residency status in
Israel is deened to have expired

390. Diplomatic personnel. Foreign nationals who enter Israel with a

di pl omati c or service passport are exenpt fromthe need to have a valid entry
permit, provided their country has signed an exenption agreenent with |srael.
The Interior Mnister may al so exenpt particul ar persons or groups fromthis

obligation, if he deens it justified. The Mnistry of Foreign Affairs, as a

practical matter, gives entry pernmits to diplomtic personnel serving in

| srael.

391. Discretion of Interior Mnistry The Interior Mnister has broad

di scretion in granting, refusing, revoking or extending residency pernts.
The applicant may be required to provide information and evi dence as part of
the process. By law, the Mnister is obligated to show reasons for his
decision only with regard to cancellation of a visa and entry pernit held by a
person who is lawfully in the State. |In practice, especially since the
enactment of Basic Law. Human Dignity and Liberty, reasons for decisions
regardi ng visas and residency pernmits are noted in the applicant's file, and
are generally shown to himor her upon request, unless special security

consi derations justify not disclosing the evidence on which the decision is
based. All persons adversely affected by decisions regardi ng cancell ation of
visas or residency pernits may appeal to the Interior Mnister and, if
necessary, to the High Court of Justice.

392. In accordance with section 6 of Basic Law. Human Dignity and Liberty,
no |Israeli national can be deprived of the right to return to Israel.
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Article 13 - Expulsion of aliens

393. Aliens who have entered and are inside Israel, lawfully or unlawfully,
may be expelled only pursuant to deportation proceedi ngs, as described bel ow
Aliens who are denied entry at frontier stations may be removed fromthe
country without full-fledged deportation proceedi ngs, though their renpval
must be formally decided upon by the Mnister of Interior or his
representative (Entry into Israel Law, 5712-1952, sect. 10). A person who
enters |Israel other than through a frontier station nmay be deported either

t hrough regul ar deportation proceedings at the Mnistry of Interior or, if
applicable, by the Mnister of Defence under the Prevention of Infiltration
Law, 5708-1948. Persons whose Israeli citizenship has been revoked may al so
be subject to deportation, subject to various procedural safeguards.

394. Renpval of aliens who are not pernitted to enter Israel Wen a person
comes to Israel and wishes to enter it, a frontier control officer may del ay
his entry until it has been ascertained whether he is pernmitted to enter, and
he may indicate a place where such a person shall stay until conpletion of the
exam nation or until his departure fromlsrael (Entry into |Israel Law,
5712-1952, sect. 9). |In practice, the person is detained at the border police
facility at the point of entry, but the Entry into Israel Law al so provides
for detention at another police station, a prison, a quarantine or

di sinfection facility of the Mnistry of Health, the vehicle on which he or
she arrived at the border, or any other place deened appropriate by the
frontier control officer (Entry into Israel Regulations, 5734-1974,

regul ation 18).

395. Persons subject to deportation An alien who is in Israel without a
valid permit of sojourn or residence is subject to deportation (Entry into

I srael Law, sect. 13). |In many such instances, the alien's permt of sojourn
has expired and has not been renewed; in other cases, the Mnistry of Interior
cancel s or shortens permits of sojourn or residence, on several possible
grounds. A 1985 anendnent to the Administrative Procedure Anendnent

(St atenent of Reasons) Law, 5719-1958, requires that the Mnister of Interior
gi ve reasons for any decision cancelling a pernmt of residence. The grounds
for such cancell ations are not stipulated by |aw, nevertheless, the Mnister's
deci si on must be based on proper, relevant reasons. Though no officia
statistics are currently avail able regarding the total nunber of

cancel | ations, or a breakdown according to the reasons therefor, it may be
said that in the vast npjority of cases residency permts have been cancell ed
because the bearer has violated the conditions of his or her permt (for

i nstance, by working in |Israel despite having only a tourist visa), or has
provided false information as a basis for receiving the permit. Oher grounds
for cancellation or curtailment include evidence that the person poses a risk
to national security, public health or public order. Once a pernit has been
cancel | ed, and the person does not |eave Israel voluntarily, then he or she is
subject to deportation. The same is true for a person who has been recogni zed
as an ol eh under the Law of Return on the basis of fraudul ent representations.

396. Deportation procedures. Only the Mnister of Interior, or one of

several senior Mnistry officials, may issue a deportation order. The order
must be transmitted in witing. Once it is properly issued, a frontier

control officer or police officer may arrest the person subject to deportation
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and detain himin the place and manner prescribed by the Interior Mnister,
until his voluntary departure or deportation fromlsrael. Such detention is
not automatic; in practice, it is used in those instances when it is deened
necessary to enable the carrying out of the deportation order. Although the
rel evant regul ati ons provide that detention nay be in a police station, a
prison, a quarantine or disinfection facility of the Mnistry of Health, or
anot her place which the Mnister deens appropriate, the Mnister must consider
| ess restrictive alternatives, such as house arrest, posting of bond, regular
reporting to the police, and so on. Al-Taye et al. v. Mnister of Interior

et al., H CJ. 4702/94, 5190/94, 5448/ 94 (not yet published).

397. The deportation order may not be executed for at |east three days from
the date of notification (Entry into |Israel Regulations, regulation 21), to
enabl e the person subject to deportation or his or her attorney to appea
directly to the Mnister of the Interior. As with appeals of cancellation of
residency permts, the appeal of a deportation order does not involve a fornal
adm ni strative or quasi-judicial hearing. The appellant's clains and evi dence
are submitted in witing, and the execution of the deportation order will be
post poned at |east until the appeal is considered and decided. |In certain
cases, the appellant or his or her counsel may hold an informal hearing with
the Director of the Popul ation Administration at the Interior Mnistry or a
representative of the Mnistry's Legal Department. The evidentiary basis for
t he deportation order nay be shown to the appellant, unless doing so would
cause harmto national security.

398. Appeal of deportation orders to the Supreme Court If, as a result of
the appeal to the Mnister, the deportation order is not cancelled and the
appel | ant does not agree to | eave the country voluntarily, then he or she may
file a petition to the High Court of Justice against the order. The
petitioner may challenge not only the legality of ordering his or her
deportation per se, but also the need for detention prior to deportation, the
degree of restrictiveness of the conditions of detention and, in certain

ci rcumst ances, the country to which he or she is to be deported. In
accordance with article 33 of the Convention relating to the Status of

Ref ugees, 1951, to which Israel is a party, no one nmay be deported to a

country in which his life or liberty nay be endangered. |n theTaye case
menti oned above, the High Court considered the deportation orders issued
against 24 lraqi citizens who had crossed the border illegally and were being

detai ned in prison, sone for periods exceeding two years, due to their refusa
to return to Iraq, as they clainmed that their lives would be endangered for
political reasons if they returned. Mbdreover, attenpts to find another
country that would accept the deportees had proved fruitless. Although the
Court held that the authorities were clearly enmpowered to deport the
petitioners, it reiterated the acceptance of the principle of non-refoul enent,
interpreting it to entail not only that the Mnister of Interior could not
deport themto a country where their lives or liberty mght be endangered, but
al so to any other country that could not guarantee that the petitioners would
not be returned to lragq. Regarding the prolonged detention of the
petitioners, the Court further held that, if a deportation order is not
executed within a reasonably pronpt period of time, then continued detention
must be justified by showing that there is a basis to believe that the

detai nee may flee to escape deportation, that if released he may harm public
order or national security, or other sinilar grounds; otherw se, the
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authorities had to consider rel ease under suitable conditions as an
alternative to detention for those petitioners against whomthere was no clear

evi dence that releasing them m ght inpair national security. |In fact, roughly
20 of these lragis were released fromdetention in late 1995, and many of them
are still in Israel as of the subnission of this report.

399. In the first stage of the petition to the Hi gh Court, an order to show
cause (order nisi) may be issued, requiring the Mnister of Interior or other
authorities to show why the order should not be cancelled, its execution
postponed until a different country of destination is found, or the conditions
of detention changed. Usually the Court will issue a stay of execution of the
deportation order together with the order to show cause. Prior to execution
of the deportation order, the Mnister nust consider any new circunstances
which m ght justify cancellation of the order.

400. O ficial statistics on the nunber of deportation orders issued and
execut ed agai nst persons in Israel, divided according to the reason for
deportation, are currently available for 1993-1995, as foll ows:

Table 11. Deportations, 1994-1996

Nunber of deportation orders issued

Reason for deportation

1994 1995 1996
Lack of valid permt of residence 571 712 1 787
or work permt
Security-rel ated 18 6 17
Crimnal activity or 56 78 120
convi ction
Infiltration of border 54 79 52
O her 46 40 18
Total issued 745 915 1 992
Total executed 386 581 1 421

During the above years, the deportees cane fromnore than 70 different
countri es.

401. According to the practice followed by the Mnistry of Interior, when the
citizenship of an Israeli national or theoleh permt of an ol eh under the Law
of Return is revoked due to fraudul ent representations, the person is not
formally deported, but rather is generally provided with a | ai ssez-passer used
for aliens and told that he should | eave the country. In case the person
encounters difficulties in finding another country that will receive him the
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Mnistry of Interior follows a policy of taking certain tenporary measures
that may hel p the person secure such an entry visa and enable himor her to
subsist in Israel until the date of departure.

402. Under section 11 (a) of the Nationality Law, 5712-1952, an Israel
national who | eaves Israel illegally for one of the States mentioned in the
Prevention of Infiltration (O fences and Jurisdiction) Law, 5714-1954, is
deenmed to have renounced his Israeli nationality, which is deened to have
termi nated as of the date of his leaving Israel. |In the past, persons who
came under this provision were subject to deportation upon return to Israel
In the last five or six years, however, this provision has not been appli ed,
and in several instances persons whose citizenship had previously been
terminated for this reason succeeded in having their citizenship restored to
them Thus, the deportation of former Israel nationals on these grounds no
| onger arises as a practical matter.

403. Persons who are deported fromlsrael under the Entry into |srael Law may
be required to pay the expenses incurred fromthe tine of their detention to
the execution of the deportation order. |If they are foreign workers illegally
in the country, then their enployers may be required to pay.

Article 14 - Right to fair trial; judicial independence

Organi zation of the judiciary

404. The structure and operation of Israel's systemof courts of genera
jurisdiction are discussed in the Introduction to this report. The discussion
under this article, therefore, should be read in conjunction with the rel evant
portions of the Introduction.

405. Israel has several court systenms which, for the nost part, have

i ndependent areas of original jurisdiction. The general court system which
deals with both civil and crimnal matters, has three instances: Magistrates
Courts, District Courts and the Suprene Court (Basic Law.  Adjudication,

sect. 1 (a)). The Suprene Court sits in Jerusalemand currently has

14 judges. |Its substantive jurisdiction lies in tw main areas: as a court
of appeal in civil and crimnal matters fromDistrict Courts, and as the Hi gh
Court of Justice in petitions against decisions of adm nistrative authorities.
In addition, it hears certain specified civil mtters as a court of first

i nstance, such as appeals of decisions by the Chairman of the Knesset

El ections Conmittee regarding disqualification of political parties from
runni ng for national election, appeal of decisions made by the Health Mnistry
under the Physician's Odinance, and sundry specific matters. Over the |ast
several years, in an attenpt to relieve the Suprene Court of part of its

casel oad, appeals of certain adm nistrative matters, such as prisoners'
petitions, tenders, and building and planning i ssues have been transferred to
the District Courts as the courts of first instance (see, e.g., Prisons

Ordi nance [ New Version], 5731-1971, sects. 62A-62D; Pl anning and Buil di ng Law,
5725-1965, sects. 255A-255F). A recent proposal by a conmittee headed by a
Supreme Court Justice ains, anong other things, at allow ng the Supreme Court
to focus nore on cases raising questions of general |legal inport, for exanple
by creating another judicial instance or reshaping the jurisdiction of the

| ower courts, have yet to be inpl enented
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406. GCenerally, the Suprenme Court hears cases in panels of three judges,
except when the President or Deputy-President directs that a |arger bench
preside (Courts Law [ Consolidated Version], 5744-1984, sect. 26). The Court
may, at the decision of the President of the Court, decide to rehear a case
which it has already adjudi cated, when the case raises significant |ega
questions of first inpression. Such further hearings are heard by a panel of
five or any larger, uneven nunber of judges (Courts Law, sect. 30).

Judgenents of the Suprenme Court are binding on the |ower courts, but not on
the Suprene Court itself, which may alter its holdings in a further hearing of
a particular case or in subsequent cases (Courts Law, sect. 20).

407. Geographically, jurisdiction is divided anong five judicial districts,
with District Courts in Jerusalem Tel-Aviv, Haifa, Beersheba and Nazareth
District Courts have original jurisdiction over all crimnal and civil mtters
which do not fall within the jurisdiction of the Magistrates' Courts, and
general residual jurisdiction to hear any matter which is not under the
exclusive jurisdiction of any other court or tribunal. |If the District Court
has concurrent jurisdiction with another court over a particular matter, then
it may adjudicate the matter so long as it has not been heard by the other
court or tribunal (ibid., sect. 40). The District Courts al so hear appeals
from Magi strates' Courts. The court sits in a three-judge panel when hearing
appeals, as it does in the trial of serious crimnal offences. Mst other
matters are tried before a single judge (ibid., sect. 37).

408. Magistrates' Courts have original jurisdiction over npst crimnal

of fences which carry a puni shnent of up to seven years' inprisonnent. In
certain specified offences punishable by nore than seven years' inprisonnent,
the State Attorney may still file the charge sheet in the Magistrates' Court,
provi ded that any sentence of inprisonment actually inposed will not exceed
seven years (ibid., sect. 51 (a)(1)). In civil suits for nmoney danmges, the
Magi strates' Courts have jurisdiction over claims of up to NIS 1 nmillion
(approxi mately $300,000). |In cases concerning real property, Magistrates

Court jurisdiction extends over matters pertaining to “use or possession”, as
opposed to “ownership”, regardl ess of the anount of noney involved. As a
rule, cases in the Magistrates' Court are heard by a single judge, although
the judge hearing the case or the President of the Mgistrates' Court nmay
direct that the case be heard by three judges (ibid., sect. 47).

409. Youth Courts under the Youth (Trial, Punishment and Mddes of Treatnent)
Law, 5731-1971, and the Youth (Mbdes of Treatnent and Supervision) Law,
5720-1960, operate within the framework of the Magistrates' Courts.

Particul ar Magi strates' Court judges are enpowered to handl e a broad range of
matters relating to the protection and treatnent of mnors in need, as well as
crimnal cases involving juveniles. Magistrates' Court judges are al so
enpowered to try traffic offences, as defined by legislation (Traffic

Ordi nance [ New Version], sect. 23) as well as other offences relating to notor
vehi cl es.

410. In addition, Magistrates' Courts function as small clains courts for
claims of less than NI'S 8,000 (approximately $2,400). Such clainms are al ways
heard before a single judge; the courts are not bound by the rules of evidence
and procedure; |legal counsel is allowed only by perm ssion of the judge.

Smal | cl ai ns judgenents may be appeal ed by |eave to the District Court.
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411. Under recent legislation, special Fanily Courts have been set up within
the Magistrates' Court system with specially appointed judges to deal with
cases of adoption, custody, and other matters involving juveniles (Fanmly
Court Law, 5755-1995).

412. The Mnister of Justice has al so established Courts for Local Matters,
whi ch have jurisdiction over building offences, nunicipal offences and other
specific controversies. The geographical jurisdiction of these courts may
exceed that of the regional Mgistrates' Court, and may include several |oca
authorities (ibid., sects. 54-55).

413. Labour Courts. The Labour Court system consists of two instances.

Regi onal Labour Courts hear cases involving enployer-enpl oyee relations, tort
actions related to | abour rel ations, benefit fund di sputes, certain socia
security matters, | abour-related crimes and disputes related to specific
coll ective agreenents. The National Labour Court hears appeals as of right
fromthe regional courts, and has original jurisdiction over disputes

i nvol ving general collective | abour agreements or between | abour

organi zations. In appeals on crinnal matters, the National Labour Court is
bound by the | aw of crimninal procedure and evidence, and its judgenments are
appeal abl e by right to the Supreme Court. All other judgenents of the
Nat i onal Labour Court may be challenged only by a petition to the Hi gh Court

of Justice, which will review such judgenents on restricted grounds of
adm nistrative legality (see, e.g., Chatib v. National Labour Court, 40(1)
P.D. 673 (1986)). Except in the case of crimnal appeals, as nentioned above

the rules of evidence and procedure are generally looser in the | abour courts
than in the courts of general jurisdiction.

414. Regional Labour Courts usually hear cases in three-menber panels: one
presiding judge and two “public representatives”, who need not have | egal
training. The National Labour Court sits at first instance in a seven-nenber
panel: three judges, two enpl oyees' representatives and two enpl oyers'
representatives. In crimnal appeals, the court sits as a three-judge panel
and in other matters, as a five-nmenber panel, consisting of three judges, one
enpl oyees' representative and one enployers' representative, unless the
President of the court decides upon a seven-nenber bench (Labour Courts Law,
5729-1969, sects. 32-36, 18-20).

Mlitary Courts

415. The Mlitary Justice Law, 5715-1955, creates six courts martial of
first instance: the District Courts Martial, Naval Court Martial, Field
Court Martial, Special Court Martial and Traffic Court Martial (Mlitary
Justice Law, sect. 183). The Naval Court Martial and Field Court Marti al

are established ad hoc for each case; the other courts martial are permanent.
The Special Court Martial is enpowered to try officers of the rank of

I i eut enant -col onel or higher on any charge, and any soldier charged with an
of fence puni shable by death. Naval Courts Martial may be constituted on a
naval vessel outside the coastal waters of Israel to try a soldier for an

of fence committed on that vessel, only if postponing the trial could severely
harm di sci pline on the vessel and if the vessel is not expected to return

to coastal waters within 21 days. Field Courts Martial are constituted only
in periods of actual conbat (MIlitary Justice Law, sects. 461-474, 471).
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Courts martial in general may not include judges whose rank is |ower than that
of the accused. The judge with the highest military rank presides. District
Courts Martial sit in three- or five-judge panels, the majority of whom are

of ficers, and at |east one of whomis a legally trained mlitary judge (ibid.,
sects. 201-202). A Naval Court Mrtial always sits as a three-judge panel, at
| east one of whom nmust be an officer. A Field Court Martial is conposed of
three judges, at least two of themofficers, and one, if possible, having
legal training (ibid., sect. 465). A Traffic Court Martial always sits as a
single judge (ibid., sect. 209 B)

416. The decisions of all of the above courts are appeal able to the Appeals
Court Martial, which generally hears cases in a three-judge panel. In
exceptional cases, the Appeals Court Martial will sit in a panel of five

ei ther when the President of the Court so decides, when the MIlitary Advocate
General believes that the case involves novel |egal issues, when the judgenent
bei ng appeal ed i nvol ves the death penalty, or where the bench itself decides
to expand its conposition. Appeals from T Traffic Courts Martial are typically
heard by a single judge (ibid. sects. 210, 214-215 B).

417. Until 1986, judgenents of the Appeals Court Martial were appeal able on
restricted grounds of administrative legality to the Supreme Court sitting as
the High Court of Justice, for exanple in cases of patent error on the face of
the record, lack of functional jurisdiction or violation of the rules of
natural justice. Under a 1986 amendment to the MIlitary Justice Law,
5715-1955, judgenents of the Appeals Court Martial may be appeal ed by | eave to
the Suprene Court when the case raises |egal questions of significant novelty
or conplexity (ibid., sect. 440 J).

418. A separate mlitary court exists pursuant to the Defence (Energency)
Regul ations of 1945, for trial of any offences under those regul ations
(Defence (Emergency) Regul ations, sects. 12-15, 1945 P.G, supp. 2, p. 855).
Many of these offences are parallel to those in the general penal |aw, and
jurisdiction is concurrent with the general court system Decisions of the
mlitary court established under the Defence (Emergency) Regul ati ons may be
appeal ed to the Appeals Court Martial

419. The proceedings of courts martial are not entirely independent. All
sentences inposed in a final judgenent of a court martial must be brought
before the proper “confirmng authority” - either the |IDF Chief of Genera
Staff, the Mnister of Justice or the nmilitary head of the judicial district,
according to the type of case involved - who may either confirmthe sentence,
mtigate it, or amend it in alnost any way he sees fit (Mlitary Justice Law,
sects. 442-444 A). These “confirming authorities” are bound to review the
opi nion of the mlitary prosecutor prior to meking their decision, but they
need not give reasons for their decision. |In addition, the heads of judicia
di stricts, who need not have legal-training, my decide that a certain matter
will be tried in disciplinary proceedings rather than in a court nmartial, or
that a trial will be heard in canera, or to quash a charge sheet filed in a
court martial subject to the consent of the military advocate (ibid.,

sects. 151, 171, 324 and 308 (a)).
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Rel i gi ous courts

420. During the British Mandatory period, the jurisdiction of the religious
courts of various officially recognized communities, or denoninations, was
defined in the Palestine Oder-in-Council, 1922-1947.* This Order gives the
religious courts jurisdiction over matters of marriage and divorce, and
“matters of personal status” of varying scope, depending on the court in
guestion. Since establishnent of the State, specific statutes were enacted
for some of the recognized religious conmmunities: the Kadis Law, 5721-1961
(for Muslins), the Druze Religious Courts Law, 5722-1962 (for Druze); and the
Dayani m Law, 5715-1955 (for Jews) under the Rabbinical Courts Jurisdiction
(Marriage and Divorce) Law, 5713-1953. The religious courts of the officially
recogni zed communities still operate under section 54 of the Order-in-Counci
menti oned above. The substantive matters adjudicated by the different
religious courts, and the overlap between the activity of religious and
general courts, are discussed in greater detail under article 18.

421. In special cases, when the parties to a | egal proceeding in respect of
personal status belong to different religious conmunities - thus raising a
conflict or ambiguity of the different religious courts over the matter - each
party may appeal to the President of the Suprene Court who, after receiving
substantive | egal opinions of the different courts, will decide which court
will have jurisdiction. Simlarly, when it is not clear, due to the differing
religious affiliations of the parties, that a dispute relating to “persona
status” falls within the jurisdiction of any religious court, based on the
substantive | aw of each denonination, then the President of the Supreme Court
refers the matter to the decision of a special tribunal, conposed of two
Supreme Court judges and one judge whose religion is that of a religious court
whose jurisdiction is in question (Palestine Oder-in-Council, 1922-1947

sect. 55). Neither of the above arrangenents will apply, however, in cases
concerning the dissolution of marri age between two people of different
religions. In such cases, the Attorney-General asks the religious court or

courts involved for their opinion; on the basis of these opinions, the
President of the Supreme Court decides which religious court shall have
jurisdiction, or may refer the case to the civil District Court (Jurisdiction
in Matters of Dissolution of Marriage (Jurisdiction in Special Cases) Law,
5729-1969, sects. 2, 6, 23).

Appoi nt nent _of judges

422. Al judges in courts of general jurisdiction in Israel are appointed by
the President of the State, after having been selected by a nine-nmenber
Judicial Selection Cormittee. The Selection Conmittee is conposed of three
judges of the Supreme Court, including the President of the Court; two

* |In addition to the Jewi sh and Muslim denom nations, the foll ow ng
communities were officially recognized under Mandatory legislation: the
Eastern Orthodox, Latin (Catholic), Gregorian-Arnenian, Arnenian Catholic,
Syrian Catholic, Abyssianian (Oneatic), Greek Catholic, Maronite, and Syrian
O thodox. Palestine Oder-in-Council, 1922-1947, second schedule. |In the
early 1970s the Evangelical Episcopal Church and the Baha'i faith were
recogni zed as religious comunities. Kovetz Hatakkanot 2037, 5730
(7 May 1970), p. 1564; Kovetz Hat akkanot 2673, 5731 (11 March 1971), p. 628.
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representatives of the Bar Association, tw nenbers of the Knesset appointed
by the Knesset, and two ministers elected by the Cabinet, including the

M ni ster of Justice, who serves as Chair of the Conmittee (Courts Law

[ Consol i dated Version], 5744-1984, sect. 6). Decisions are made by majority
vote, except when the judicial candidate is an eminent jurist who has not
practised as an attorney for the m ninmum period ordinarily required, in which
case seven out of nine menbers of the Committee nust approve the appointnent.
In practice, appointnments are not nade without the consent of the Suprene
Court judges on the Committee. Thus, a delicate system of bal ances on the
Commi ttee has been sustained over the years, in which the Justice Mnister
retains the procedural prerogatives of his capacity as Commttee Chair, but
the votes of the politicians on the Comrittee have not been controlling. As a
result, it may be said that judicial appointnents in Israel are made, both as
a formal and a practical matter, not on ideological or political grounds, but
rat her on the basis of professional nerit.

423. The pronmotion of sitting judges to higher courts is also handled as part
of the Commttee's powers. The presidents of the different courts, however,
are appointed by the Mnister of Justice with the consent of the President of
the Suprene Court, from anong judges already sitting on the same court (Courts
Law, sect. 9). On the Supreme Court, the practice has been to appoint the
President and a Deputy President on the basis of seniority: when the
President retires or ceases to serve for any reason, then the Deputy President
with the npost seniority on the Court is appointed President after the justice
with the next-highest seniority is appointed as Deputy President.

424. \Wen the Mnister of Justice sees the need to appoint one or nobre new
judges, a notice is published inReshunot, the official gazette, and the
Judicial Selection Cormittee is convened. Candidates may be proposed by the
M ni ster of Justice, the President of the Supreme Court, or jointly by three
menbers of the Selection Conmittee (ibid., sect. 7 (a)). A person who w shes

to be considered for a judicial appointnment will apply to the Courts Director,
who is responsible for all administrative work related to the deliberations of
the Selection Committee. Typically, dozens of applicants will apply for each

vacant position. The Conmittee divides itself into two or nore subcomittees
composed of a Supreme Court Justice who acts as Chair, a nmenber of the
Knesset, and a representative of the Bar Association. Once the Courts
Director has verified that the candidate has conplied with the m ni num
qualifications required by |aw, the candidate has a personal interview with
the subconmittee, at which | egal questions are asked, as well as other
guestions intended to garner a general inpression of the candidate's fitness
for the bench. The candidates are asked to provide references, including
judges; if they thensel ves are judges seeking appointnment to a higher court,
the opinion of the president of the court on which they currently sit will be
requested. The representatives of the Bar Association, for their part,
request an opinion on the candidate's suitability fromthe Bar Association
District Committee in the area where the candidate practises. |In addition
candi dates who are sitting traffic judges, Mgistrates' Court judges or

Regi onal Labour Court judges nust submt several judgenents which they have
handed down during the two years prior to their application for appointnent.
The neetings of the Judicial Selection Conmittee, as well as any information
concerni ng the candi dates, are confidential (see generally Adjudication Rules
(Rul es of Procedure of the Judicial Selection Conmittee), 5744-1984, Kovet z



CCPR/ C/ 81/ Add. 13
page 128

Hat akkanot 2370). Public notice of the Conmittee's selections is made prior
to their actual appointnment, so that menbers of the public can object to or
comment on the inpendi ng appoi nt nment.

425. Judicial appointnments are made for life, until mandatory retirenent at
the age of 70. A judge may retire early with a pension if he or she has
served the m ni mum nunber of years set by law (ibid., sect. 13). Under a 1984

anendment to Basic Law. Adjudication, a judge may be renoved from office
prior to retirement if the Judicial Selection Conmttee so decides by a vote
of at | east seven out of nine nmenbers (Basic Law. Adjudication, sect. 7 (4);
Adj udi cati on Rul es (Working Arrangenents Regarding the Term nation of O fice
of a Judge in Accordance with a Decision of the Judicial Selection Conmittee),
1986, Kovetz Hatakkanot 498). However, this dism ssal procedure has never
been enpl oyed since its enactnent. Normally, judges whose functioning has
been found to be defective are approached informally by the president of the
court on which they sit, or the President of the Supreme Court, in an effort
to resolve the problem The Basic Law al so provides for early renoval from
of fice by decision of a special disciplinary tribunal appointed by the
President of the Supreme Court, and conposed of either three or five judges
(including two or three Suprene Court judges, respectively) (Basic Law

Adj udi cation, sect. 13 (c); Courts Law, Part Five).

Subst antive judicial independence

426. Basic Law. Adjudication formally nandates that any person having
judicial authority shall be “bound to obedience solely to the |law (sect. 2).
Simlar statutory provisions provide for the adjudicative independence of
judges of religious and mlitary courts (Mlitary Justice Law, sect. 184;
Dayani m Law, 5715-1955, sect. 14; Kadis Law, 5721-1961, sect. 9 (for Mislim
judges)). In addition, a series of legal rules and practical arrangenent help
pronote the substantive independence of the judiciary, as described bel ow

427. Crinminal and civil immunity. Judges in Israel are liable to crimna
prosecution for offences not related to the discharge of their duties; except
for any explicit contrary statutory provision, they enjoy immunity from
crimnal prosecution for any act done in the course of discharging judicial
duties, even if the judge “exceeded his power or refrained fromacting as he
was required to do” (Penal Law, 5737-1977, sect. 23). A judge who comrts
fraud or bribery, however, in the discharge of his official functions will not
enjoy immunity fromcrimnal prosecution (Cr.App. 26/66, Taher Haned v.
Attorne-Ceneral, 20(3) P.D. 57). A crimnal indictnent against a judge cannot
be filed except by the Attorney-General personally, and nust be heard before a
t hree-judge panel of the District Court, unless the judge agrees to be tried
in the ordinary manner (Basic Law. Adjudication, sect. 12). Until 1981, this
procedure was foll owed even in cases of sinple traffic violations by judges.

A judge who is formally indicted for a crimnal offence may be suspended by
the President of the Suprene Court pending outcone of the trial (ibid.,

sect. 14).

428. Judges also enjoy inmunity fromcivil liability for tort actions
relating to acts or onissions in the discharge of judicial authority (Civi
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W ongs Ordi nance [ New Version], sect. 8). It is not clear whether this civi
imunity extends to instances of bad faith on the part of judges. (See
G Tedeschi et al., The Law of Torts (2nd ed., Jerusalem 1976), p. 395.)

429. Transfer to other courts A judge in a court of general jurisdiction
may be transferred to a court in another locality upon the consent of the
presidents of both courts concerned (Courts Law, sects. 36, 46). A pernanent
transfer to another court, however, may be done only with the consent of the
President of the Supreme Court, or by decision of the judicial Disciplinary
Tribunal. Thus, decisions regarding transfer of judges in general courts are
made solely by other nenbers of the judiciary. Dayanim or judges in Jew sh
Rabbi ni cal Courts, may be permanently transferred to another court by the

M nister of Religious Affairs only with the consent of the President of the
Supr eme Rabbi ni cal Court (Dayani mlLaw, 5715-1955, sect. 19). On the other
hand, Kadis, or judges of the Miuslimreligious courts, may be transferred to
anot her court permanently wi thout need for consent of representatives of the
judiciary (Kadis Law, 5721-1961, sect. 16).

430. Judicial salaries are normally determ ned by the Finance Committee of
the Knesset. They are adjusted periodically according to the increase in the
aver age wage, except when a |arger, general increase in salary scales is voted
by the Knesset Finance Conmittee. The Finance Commi ttee cannot reduce the

sal aries of judges alone. Currently, the total budget for the courts system
is included as part of the overall budget for the Mnistry of Justice, which
can lead to involvement by menbers of the executive branch in funding for the
courts.

431. Sub judice rule and contenpt of court. Two statutory restrictions on
public comment regarding the courts and judicial proceedings hel p safeguard
substantive judicial independence: thesub judice rule, which prohibits any
comment that may influence the conduct or the result of a matter pending
before the courts, and the prohibition of scurrilous attacks on judges
(Courts Law, sect. 71; Penal Law, sect. 255). As with laws regarding
protection of privacy, discussed under article 18, there is a statutory
exception to the sub judice rule for publication in good faith of anything
said or any event that occurs during a public court hearing. The rule has
been interpreted by the Suprene Court to require a “reasonable |ikelihood”
that the publication in question will influence the conduct or result of the
proceeding (H. C. J. 223/88, Sheftel v. Attorney-General, 43(4) P.D. 356).
Simlarly, the prohibition against scurrilous attacks on judges exenpts frank
criticismin good faith on a judicial decision concerning a matter of public
interest. Although the Suprene Court has interpreted this prohibition rather
strictly, Cr.A 364/73 Seidman v. State of Israel, 28(2) P.D. 620, in practice
there are exceedingly few crimnal investigations or trials under this
provi si on.

Right to fair trial

432. Public access to court proceedings The fundanental right to a “public
hearing” in both crimnal and civil court proceedi ngs has been given
constitutional status in Israeli lawin section 3 of Basic Law.  Adjudication,
under which “a court will adjudicate in public except if stipulated otherw se
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in a statute or if the court orders otherw se pursuant to a statute”. Even
prior to enactnent of the above Basic Law, the Suprene Court buttressed the
i mportance of public hearings in Israeli |aw

“1t is a fundamental legal rule that the Court shall deliberate
publicly. This principle is one of the pillars of crimnal and
civil procedure alike, and one of the npbst inportant instrunents
that aimto ensure fair and inpartial |egal proceedings. By
virtue of this principle the operations of the Court, on the one
hand, stand exposed to public scrutiny, in respect of objective
managenent of the proceedi ngs, adjudicative conpetence and

di scretion. On the other hand, the parties are placed before the
public, which hears the proceedi ngs and, aware of the facts
presented before the court nmay, on the basis of information at its
di sposal, duly offer rebuttal evidence. Thus, perhaps, parties
may be deterred fromoffering to the presiding judge unexam ned or
unreliable facts.” Cr.App. 334/81, Hagi nzar v. State of Israel,
36(1) P.D. 827, 832.

433. The Courts Law [ Consolidated Version], 5744-1984, after reiterating the
general principle of open | egal proceedings, sets out several specific
exceptions to this principle: the court nay decide that part or all of a
certain matter may be heard in canera if it is necessary to do so to protect
State security, to prevent harmto foreign relations, to protect norals, to
protect the interests of a minor or incapacitated person, to protect the
interests of a conplainant or defendant in a sex-related crime; or if a public
hearing may deter a witness fromtestifying, or fromtestifying freely (Courts
Law, sect. 68 (b)). Mdttions for interlocutory decisions, including tenporary
orders, may be heard in camera with no need for justification by the court.
The court may use its discretion to order hearings in canera “only after a
good deal of deliberation and sparingly” (L.C. A 176/68, Anonynous V.

Anonynous, 40(2) 497, 499). Mst “family matters”, as defined by the new
statute setting up a separate famly court jurisdiction, are to be heard

in camera unless the court decides otherwise (ibid., see also Famly Court

Law, 5755-1995).

434. Specific persons nay be prohibited fromentering the courtroomif, in
the opinion of the court, that person's presence will deter a witness from
testifying (ibid., sect. 69). Even when a hearing is held in canera, the

court may permt certain people to be present during the entire hearing or
part of it.

435. In crimnal proceedings, the general rule is that the defendant nust be
present personally at all hearings (Crimnal Procedure Law [Consoli dated
Version], 5742-1982, sect. 126). The courts generally have interpreted this
rule strictly to mean that unless explicitly pernitted by | aw, a defendant
cannot waive the right to be present at proceedi ngs against him and the court
may not allow himto do so (Cr.App., 247/66Sa'ada v. State of Israel, 20(4)
P.D. 36). |In a recent case, however, the Suprene Court ruled that a defendant
shoul d not be required to attend all hearings if his personal appearance is
not necessary. Even the voiding of an indictment in the defendant's absence
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must undergo a re-exanmination to ensure that his rights and interests were
adequately protected (Cr.App. 95/72, Zindol eker v. State of Israel, Daf

Lepraklit 90). In certain linmted circunstances, the court may allow part of
a crimnal proceeding to take place without the defendant. The “comencenent
of the trial”, that is, the first hearing at which the charge sheet is read to

t he defendant, who then enters his initial plea and may rai se other
prelimnary clainms, may be held w thout the defendant in the case of petty
crimes and m sdeneanors to which the defendant has already confessed in
writing to all the relevant facts, provided the defendant has been duly
sumoned; or when the defendant asks to be represented by | egal counsel at the
hearing and the court is convinced that no injustice will result (Crininal
Procedure Law, sect. 128). Similarly, the court is authorized to hold a
specific hearing in the absence of the defendant in cases of petty crines or

m sdenmeanors when the defendant has been duly sunmoned and the sunmons
explicitly notifies himthat the court nay hold the hearing if he does not
appear (ibid., sect. 130). However, if the defendant, having been summoned,
credibly notifies the court in advance that he or she will be unable to attend
the hearing for reasons not within his control, then the court will not

conduct the hearing in his or her absence.

436. In any case, even if the defendant has confessed to all the facts

al | eged agai nst himor her, the court may not inpose a sentence of

i mprisonnent on a person unless the defendant has first been given the
opportunity to appear before the court, either by directly or through | egal
counsel, and raise claims in respect of the punishnent to be inposed (ibid.
sect. 129); and if the defendant is convicted w thout being present in court,
under the |imted exceptions above, then under no circunstances can he be
sent enced except in person and after he has had the opportunity to raise
sentencing claims (ibid., sect. 130). Modreover, if the defendant appears at
any stage, even after conviction, after the court has held hearings in his or
her absence, then the court must informhimor her of the right to ask that
the hearings or conviction held in his or her absence be nullified; the court
will grant his request if it is convinced that there was a reasonable

expl anation for the defendant's absence - or even if there is no such
reasonabl e expl anati on, but the court neverthel ess deens it proper to do so.

437. A court may al so hear part or all of a crimnal trial in the absence of

a defendant upon the explicit request of defendant's counsel, if the court
believes that holding the trial in the defendant's presence will be harnful to
his or her physical or nental health (ibid., sect. 132). |In certain offences

involving State security, such as treason and espi onage, the court nay order
that the defendant or counsel be dism ssed fromthe courtroom for any part of
the proceedings, if it deens that there is no other way to prevent State
security from being conproni sed (Penal Law, sect. 128). \When the court uses
this discretionary authority, however, it nust ensure that the defendant's
capacity to defend against the charge sheet is not thereby inpaired; the court
may, for exanple, appoint a special defence counsel with security clearance
for the purpose of a particular proceeding, or allow the defendant to choose
speci al counsel for that purpose (ibid.). 1In addition, certain traffic

of fences and ot her minor crimes punishable by a fine may be tried in the

def endant' s absence, provi ded the defendant has had an opportunity to respond
to the charges (Crimnal Procedure Law, sect. 240).
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438. Publication of any information regarding a matter which the court hears
in canmera, either by law or by its own decision, is forbidden w thout the
court's permission. |In addition, there is a statutory prohibition on
publ i shing the name, |ikeness, address or any other potentially identifying
information of any juvenile who is a defendant in any crimninal proceeding, or
a juvenile conplainant or victimin any trial for sex offences (Courts Law
sect. 70). The court also has the discretion to forbid publication regarding
court proceedings if necessary to protect the safety of a party, a w tness or
anot her person whose name has been nentioned in the course of the proceedings
(ibid.). If necessary to protect the integrity of the crimnal investigation,
the court may al so forbid publication of the nane of a suspect or other

i nformati on which may make it possible to identify himor her, so long as the
suspect has not yet been formally charged.

439. In practice, appeals to the Supreme Court of decisions by the |Israel Bar
Associ ation Disciplinary Tribunal are generally heard in closed door session,
and the nanme of the attorney is not published. Disciplinary proceedings
against civil service enmpl oyees used to follow the sanme practice until a 1977
statutory anendnent which nade those disciplinary proceedi ngs public (See
Civil Service (Discipline) Law, 5723-1963).

440. In all crimnal trials the court nmust maintain ninutes which reflect
“all that was said and occurred” during the trial, to the extent that it
“relates to the trial” (Criminal Procedure Law, sect. 134). Should the judge
decide that a particular matter which he or she is requested to record in the
protocol does not “relate to the trial”, and thus need not be recorded, he or
she nmust so indicate in the protocol, to preserve a record of the request and
the refusal to record the matter in question, for purposes of appea

(Cr.App. 288/55, Horowitz v. State of Israel, 10 P.D. 483). A nmistake in the
protocol may be corrected upon request of one of the parties up until the tinme
for appeal of the judgenent has el apsed (Crimnal Procedure Law, sect. 137).
Upon permission fromthe secretariat of the court, any person may investigate
the protocol of a legal proceeding if there is no other justification for
forbiddi ng publication or publicity of the proceedi ngs.

441. Judicial bias and recusal. Until 1992, there were no statutory
provisions allow ng for disqualification of judges for bias. Judges who did
not recuse thensel ves, for exanple because of a fanm |y or business relation
with one of the parties, were virtually never disqualified: the Supreme Court
had held that motions for disqualification nust be submitted to the judge
whose renmoval was being sought; thus, as interlocutory decisions in crimnal
trials are not appeal able under Israeli law, the decision of the judge on the
i ssue of his personal disqualification was final as a practical matter. At
the recommendati on of the Supreme Court, anmong others, Cr.M 525/63, Sanuel v.
Attorney-General, 18(3) P.D. 452, the Courts Law was ultimately amended to
provide for disqualification of judges. Under 77A of that law, a party nmay
request that a presiding judge disqualify hinself or herself if there are

ci rcumst ances “which tend to create a substantial suspicion of bias”. Once
such a notion is filed, the judge nust decide it imediately, before meking
any other decisions; this decision is appealable to the Supreme Court (ibid.,
Crimnal Procedure Law, sects. 146-148). Modtions for disqualification nmy be
rai sed once the trial has commenced. Another nechani sm which may be enpl oyed
to reduce the possibility of bias, generally before the trial begins, is a
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notion to the President of the Supreme Court to order a change of venue in a
case being heard in the lower courts. |If the trial has already comrenced,
then the President of the Supreme Court may issue such an order only with the
consent of the judge who has begun hearing the case (Courts Law, sect. 78).
In practice, the Police or the District Attorney may transfer a crimnal file
to another district at the investigation stage, or after the police have
reconmended filing a charge sheet, if there are objective grounds to presune
that holding the trial in the defendant's home district may make it difficult
to have an inpartial trial

442. Presunption of innocence In 1994, the Penal Law was anmended to include
t he fundanental presunption, thoroughly established in the case law, that the
accused in a crimnal case is innocent until his guilt is proved beyond a

reasonabl e doubt (Penal Law, sect. 34T). The basic structure of the crimnal
process, beginning with the initial burden inposed by |aw on the prosecution
to prove its case against the accused, through the right of the accused to
bring evidence in his defence, without requiring himto prove his innocence,
and culmnating in the court's decision based on a strict standard of crimn nal
liability, is both shaped by the presunption of innocence and gives the
presunption its practical enbodinment. The accused has the right to deny al

or part of the facts alleged in the charge sheet, with the result that the
prosecution will have to prove the guilt which it ascribes to him (Crim nal
Procedure Law, sect. 152(a)). Even if the defendant admits all of the facts
all eged in the charge sheet, he may still claimany of a nunber of prelimnary
claims that may relieve himof crimnal liability (ibid., sect. 124).

443. Right to be informed pronptly of charges As discussed under article 9,
suspects who are arrested, with or without a warrant, must be infornmed at the
time of arrest of the reason for the arrest. |If the arrest is by warrant,
then the suspect must receive a copy thereof, which includes a summary of the
charge. Simlarly, if the police officer in charge of a police station

deci des to keep a suspect under arrest for a period of up to 24 hours or to
rel ease himor her on bail, the arrested person nust be informed of the charge
of which he is suspected in a | anguage which the suspect understands. In
detention hearings prior to filing a charge sheet, the suspect will |earn of
the charges of which he or she is suspected at the tine of periodic hearings
before a judge. |If the suspect is in fact indicted, then he or she nmust be
served pronptly with a witten summons to trial, acconpanied by a copy of the
charge sheet which, among other things, describes all material facts
constituting the offence, and indicates the time and place of alleged events
to the extent that they can be ascertained (Crimnal Procedure Law

[ Consol i dated Version], sect. 85).

Ri ght to prepare defence and conmmuni cate with counse

444, Review of prosecution evidence and materials | mediately upon being
formally charged with a felony or m sdeneanor, the defendant has a right to
i nspect and copy all “investigation material” in the prosecutor's possession

(Crimnal Procedure Law, sect. 74). This right to inspect the investigation
material entails a duty on the part of the prosecution to prepare such
investigation material in a formthat can be reviewed by the defendant,

e.g., by setting all substantive testinmony of witnesses into witing. Only
statenents by witnesses on fornmal matters which are insignificant to
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exam nati on of the charges need not be set in witing, but the prosecutor nust
notify the defendant or his counsel reasonably in advance of trial of the nanme
of the witness and the nature of the testinmony on such formal matter (ibid.,
sect. 77). The right to inspect investigation naterial does not, however,

i nclude material which nmay be privileged by Iaw, such as correspondence

bet ween attorney and client, psychol ogi st and patient, or material the
non-di scl osure of which may be pernmitted for reasons of national security
(ibid., sect. 78). |In any case, the prosecution may not introduce any such
secret evidence, either witten or oral, at trial if the defendant has not had
a reasonabl e opportunity to review and copy them unless the defendant has

wai ved this right (ibid., sect. 77).

445. Shoul d the prosecution not pronptly or properly honor the defendant's
right to inspect the prosecution's evidence, the defendant may apply to the
trial court to enable inspection of the material in question. Under a recent
amendnent to the Criminal Procedure Law, decisions of the trial court on the
right to inspect prosecution nmaterial are subject to interlocutory appeal,
unli ke nmost internediate decisions in crimnal trials (ibid., sect. 74).
Prosecution material that nust be made available to the defence has been
deened to include agreements with prosecution witnesses (Cr.App. 79/73,

Lavi v. State of Israel, 28(2) P.D. 510), investigation files against other
persons which have rel evance for the defendant's guilt or innocence

(Cr.App. 179/78, Gavron v. State of Israel, 34(2) P.D. 692), internal police
correspondence and evaluations, if it is shown that they are “relevant” to the
i nvestigation or the indictnent (Cr.App. 364/73, Zeidman v. State of |srael,
28(2) P.D. 627), and, in some cases, investigation files against w tnesses
(H. C.J. 233/85, al-Hozayil v. Israel Police, 39(4) P.D. 124, 130).

446. The rights of persons in detention to neet with | egal counsel during the
crimnal investigation are discussed under articles 9 and 10 above. Once a
person is formally charged with an offence, he or she is to be allowed al
reasonabl e opportunities to communicate with his or her |egal counsel and to
nmeet with himin order to prepare the defence (Prisons Ordinance, sect. 45).
An attorney whom a prisoner has asked to see may visit himor her every day,
except Saturdays, and at any reasonable hour, provided that the prisoner has
gi ven advance notice of such neeting. The neetings between the defendant and
counsel take place in a specially designated area where privacy nmay be ensured
to the extent that security conditions at the jail and considerations of State
security so allow (Prisons Regul ations, 5738-1978, regulation 29).

447. Right to trial without undue delay Under the Crimninal Procedure
(Enforcenent Powers - Arrest) Law, 5756-1996 (sects. 59-61), a suspect nust be
released if he is not formally charged within 75 days of arrest; if the tria
does not begin within 30 days of the indictnent, provided the defendant is in
detention, unless the defendant or his or her counsel requests a postponement;
and if a final judgenent is not handed down within nine nonths. Once the
indictnent is filed, the court is to schedule the beginning of trial for the
earl i est possible date under the circunstances (Crim nal Procedure

Regul ations, 5734-1974, regulation 19). |If the charge sheet is filed by the
Attorney-General or the State Attorney's O fice, then at |east 14 days must

el apse between service of the charge sheet upon the defendant and comencenent
of the trial; if the charge sheet is filed by a prosecution department of

anot her governnent authority, such as the police or tax authorities, then at
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| east seven days nust el apse after service of the charge sheet. Wth the

def endant's consent, these mini num periods may be shortened (ibid.,
regulation 20 A). In other, mnor offences, a trial may be held shortly after
service of summns on the defendant, provided the defendant has adequate tinme
to arrange to come to court, and does not wi sh to postpone the trial in order
to hire defence counsel or to summon w tnesses (ibid., regulation 44). Once
the evidentiary hearings have comenced, the court nust continue the tria

wi thout interruption until it is finished, unless it finds that it is
“inmpossible” to do so (Crimnal Procedure Law, sect. 125). |In practice, the
sheer volume of cases on the dockets of the general courts make it unfeasible
to hear every crimnal case without interruption.

448. O her procedural nechanisns which aimat pronoting the efficiency of
crimnal trials include the opportunity for the defendant to admit all or part
of the facts in the charge sheet, which then need not be proved by the
prosecution; the necessity of raising at the first hearing prelimnary clains
agai nst the indictnent which, if accepted by the court, would ternminate the
trial, such as lack of jurisdiction, defects in the charge sheet, imunity, a
former acquittal or conviction regarding the sane acts, and so on (Crimnna
Procedure Law, sect. 149); and the joinder, in certain circunstances of
several defendants and offences in a single trial (ibid., sects. 86, 95).

Ri ght to counse

449. The right of a defendant to be represented by |egal counsel in crinmnnal
proceedi ngs has | ong been recogni zed as fundanental in Israeli law, and thus
may be restricted only by explicit statutory authorization (H C J. 344/65,
Hijazi v. Mnister of Justice 19(4) P.D. 203). Typically, a defendant
engages | egal counsel of his or her own choice, who, once enpowered by the
def endant, may represent himor her before any State or |ocal authority and
any ot her body or person carrying out public functions by virtue of |aw
(Chanber of Advocates Law, 5721-1961, sect. 22). Moreover, the attorney, once
appoi nted, must represent the defendant in all stages of the crim nal
proceedi ng, including appeal, and may not be released fromrepresenting him
wi t hout the court's perm ssion (Crimnal Procedure Law, sect. 17(a)). The
defendant is linmted in his or her choice of counsel to accredited menbers of
the Israeli Bar Association, except in trials against foreign nationals for
of fences puni shabl e by death under the Crime of Genocide (Prevention and

Puni shnent) Law, 5710-1950, or the Nazi and Nazi Coll aborators (Punishnent)
Law, 5710-1950, in which case a foreign defence counsel nmay be appointed by
approval of the Mnister of Justice. Such foreign defence counsel was
permitted in the trials of Adol ph Ei chmann and John Denj anj uk, the two cases
prosecut ed under those laws. The only limtation on the right to be
represented by counsel of one's choice occurs when the Mnister of Defence
certifies in witing that considerations of State security make it necessary
that the defendant be represented only by a person with security clearance to
act as defence counsel (Crimnal Procedure Law, sect. 14; Mlitary Justice
Law, 5715-1955, sects. 311, 318). 1In a trial for espionage or treason, the
court may rule, as nmentioned above, that the defendant or counsel may be

di sm ssed fromthe courtroomif there is no other way to prevent conproni sing
the security of the State. In such circunmstances, the court nust ensure that
the defendant's right to defend hinself is not inpaired, and may appoint
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def ence counsel for that particular proceeding, or allow the defendant to
choose counsel with appropriate security clearance. Such cases are
exceedingly rare.

450. Appointnment of counsel by the court: right to defend oneself |If the
def endant has not engaged counsel on his or her own, the court bears an
obligation to appoint counsel if the defendant is charged with murder or

anot her of fence puni shable by death or life inprisonment, or if he or she is
charged in the District Court with any offence punishable by at |east

10 years' inprisonment; if the defendant is less than 16 years of age and the
proceeding is not held in Youth Court; if the person is deaf or dumb; or if

there is concern that the defendant is nentally ill or disabled (Crimna
Procedure Law, sect. 15). There is no obligation to appoint counsel in
crimnal appeals. |In addition to those cases in which the court nmust appoint

counsel, the court may al so appoint counsel at its discretion, at the request
of the defendant, the prosecutor, or at its own initiative, if the defendant
does not have the neans to pay for |egal counsel according to criteria set out
in legislation (ibid., Defence Counsel Law, 5755-1995). A Public Defender's
O fice was established by legislation in 1995, and has begun to operate in
certain parts of the country, with the intention of gradually expanding its
reach to the entire population in all judicial districts. The costs of

appoi nted counsel, as well as other costs of |egal defence, such as
remuneration to witnesses, is paid out of the State treasury.

451. In principle, whenever the court bears an obligation to appoint counse
for the defendant, as nentioned above, the defendant nmay not refuse the

appoi ntment, nor may the court hold a hearing in the absence of counse
(Cr.App. 859/78, Zaideh v. State of Israel, 33(3) P.D. 255). Even if the

def endant does not want to be represented by counsel but prefers to represent
hi nsel f or herself, the court nmust not only explain to the defendant that he
or she is entitled by |aw to appointed counsel, but nust attenpt to convince
the defendant to agree to the appointnment (Cr.App. 383/87,Hajaj v. State of

| srael, 42(4) P.D. 57). The court will usually appoint counsel without the
defendant's consent, in the hope that appointed counsel will find a way to
convince the defendant of the efficacy of |legal representation (ibid.). Only
if the court is convinced that there is absolutely no possibility of
cooperati on between def endant and appoi nted counsel, such that the appoi ntnment

will be wholly ineffective, may the court allow the defendant to represent
hinself at trial. Before allow ng the defendant to appearpro se, however,

the court must be convinced that he can reasonably nmanage his or her defence.
In any case where the defendant is not represented by counsel, the court nust
make special efforts to make up for the defendant's |ack of |egal expertise by
gui ding the defendant in detail with respect to his or her rights, to | egal

i ssues invoked in the case, to the risks involved in different courses of
action; to sumoni ng and cross-exam ning witnesses; and to raising any clains
agai nst the prosecution's case (Crim nal Procedure Law, sects. 143, 152, 161).

452. Right to exanine witnesses and to confront adverse witnesses In
principle, the defendant is entitled to call and exam ne w tnesses on his or
her behal f who have not already testified as a witness for the prosecution,
and to cross-exani ne prosecution w tnesses, subject to general restrictions of
the |l aw of evidence and criminal procedure. The court may deny this right
only when it deens the evidence to be brought by the witness to be irrel evant
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or inadm ssible, or when it concludes that the defendant requested a
particul ar summons for reasons other than clarifying the questions raised by
the case (ibid. sect. 106). Prior to service of summpns on a w tness, the
defendant typically has to deposit with the court a certain amount of noney,
or furnish security for the witness' expenses. Defendants who are unable to
post such security, or who have had counsel appointed by the court, will be
relieved of this obligation (Criminal Procedure Law, sects. 105-111, 172-181).

453. Right to interpreter. Should it come to the attention of the court that
t he defendant does not know Hebrew, it nust appoint a translator who is paid
out of the State treasury, or, alternatively, the judge will act as a
translator. Evidence presented to the court in a |anguage other than Hebrew
or sonme other |anguage familiar both to the court and the parties, must be
translated by a translator and read into the record in Hebrew, unless the
court directs otherwise (ibid., sects. 140-142).

454. Protection against self-incrimnation During the crininal
investigation, as at trial, the defendant (or suspect) has a right to be
silent. At trial, the court bears a duty to informthe defendant that he or
she has the right either not to testify on his or her own behalf, or to
testify, in which case he or she may be cross-exanmined (ibid., sect. 161).
The Court must al so explain to the defendant that a decision not to testify
may be deened to support other incrimnating evidence against himor her
(ibid., sect. 162). An absence of such explanation to the defendant of his
rights may, under certain circunstances, be grounds for invalidating a
conviction (Cr.App. 555/77, Rabi v. State of Israel, 32 (2) 769).

455. Appeal of conviction and sentence All judgenments in crimnal cases my
be appeal ed by right to the next highest judicial instance (Courts Law,

sects. 41, 52). The defendant and the prosecution nay appeal both the
conviction and the sentence inposed by the trial court. Any judgenent which

i nposes the death penalty is subject to automatic appeal, whether or not the
def endant hinself wi shes to appeal (Crim nal Procedure Law, sect. 202). |If
the right of appeal is to the District Court fromone of the |lower courts,
then the defendant may have a second appeal, to the Suprene Court, if leave is
granted either by the District Court or the Suprenme Court. Such perm ssion
for a second appeal will be granted if the appellant raises “an inportant

| egal question that justifies an additional appeal” (Cr.M 167/79, Ferdman v.
State of Israel, 34(1) P.D. 730); if such a second appeal is the only way to
prevent a particularly unconscionable and unjust result (Cr.A 465/70,Arbib

v. State of Israel, 25(1) P.D. 557); or if extraordinary circunstances justify
doi ng so, e.g. when the judgenent on first appeal is substantially unclear, or
was heard in the absence of the defendant (Cr.App. 185/64,Biton v. State of

| srael, 18(4) P.D. 366). |In both cases - appeal by right and by | eave - the
court must explain to the defendant the nature of the right to appeal and the
deadl i ne for doing so

456. Al though the court of appeal generally tends not to intervene in the
factual findings of the trial court, which are based, anpbng other things, on
the trial court's inpression of the credibility of testinony given in open
court, the appeals court may all ow new evidence to be brought during the
appeal if there was no way the evidence could have been brought earlier, and
the new evidence would likely have a substantial bearing on the defendant's
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guilt or innocence, such that admitting the new evidence is “necessary in the
interests of justice” (Courts Law, sect. 211; see also Cr.App. 476/79, Boul os

v. State of Israel, 35(1) P.D. 793). |In such cases, the appeals court will
generally remand the file to the trial court for the hearing of evidence and
i ssuing of a new judgenment. On the same rationale, the court of appeal may

reach a different conclusion fromthe facts found by the trial court, or may
deci de that those facts cannot support the conclusions reached by the trial
court (Courts Law, sect. 212). |In general, the appeals court nmay accept or
reject all or part of the appeal, may anmend the judgenent of the trial court,
i ssue another judgenment in its place, or remand the case to the trial court
with instructions (ibid., sect. 213). The appeals court nay al so convict the
defendant of a different crime than that of which he was convicted by the
trial court, provided that the facts proven at trial support such a

convi ction, that the defendant has a chance to respond to such “new’ charges,
and that the sentence will not exceed that nmaxi mum all owabl e under the of fence
wi th which he or she was originally charged (ibid., sect. 216).

457. FEurther hearing. During the period of the British Mandate, decisions of
the Suprene Court were appeal able to the Privy Council in London. An

anal ogous procedure was reintroduced into Israeli law by the institution of
the further hearing, under which the Supreme Court may reconsider with an
expanded odd- nunbered panel of judges certain |legal issues that it has
previously decided by a three-judge panel, or even in sone cases by a
five-judge panel, if it deens those |egal issues to be of particular

i mportance, difficulty or novelty, or if the rule laid down by the three-judge
panel conflicts with earlier decisions of the Court. A further hearing may be
ordered by the three justices when they hand down their decision on appeal, or
by the President of the Suprene Court at the request of either of the parties
(Courts Law, sect. 30). The further hearing is not, strictly speaking,

anot her appeal: it will not be granted for the purpose of review ng the
severity of the sentence or the correctness of factual findings (F.H 6/82,
Yanai v. State of Israel, 36(3) P.D. 94, 99; F.H 13/72, Tal v. State of

| srael, Daf Lepraklit 95). On the other hand, a further hearing will not be
held if the decision therein cannot influence the ultimte outcone of the
crimnal proceedings (F.H 516/91, Benderly et al. v. Pension Fund of Menbers
of Egged Ltd., 45(3) P.D. 356, 360).

458. Retrial. The President or Deputy President of the Suprene Court may
order a retrial of a crimnal conviction, upon request of the defendant, his
or her descendants, or the Attorney-CGeneral, in any of the follow ng four

i nstances:

(a) A court has determ ned that any of the evidence brought during the
trial of the defendant is false or forged, and there are grounds to believe
that the absence of such evidence m ght have altered the outcome of the case
in favour of the sentenced person;

(b) Facts or evidence have cone to |ight which, by thensel ves or
together with other material that was already before the trial court, is
likely to alter the outcone of the case in favour of the sentenced person;
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(c) Anot her person has in the nmeanti ne been convicted of the sane
of fence, and fromthe circunmstances that cane to light at the trial of that
other person it appears that the person originally convicted for the offence
did not commit it;

(d) A substantial suspicion has arisen that the conviction has
resulted in a mscarriage of justice.

(Courts Law, sect. 31 (a) (1)-(3)). The right to request a retrial is

i ndependent fromthe right to various appeals discussed above: a convicted
person may ask for a retrial regardl ess of whether or not he or she has
appeal ed the judgenent, or whether the tine for appeal has |lapsed. A retria
may be heard by the Suprene Court or a District Court, regardless of where the
trial was originally heard. |If the retrial is heard by a District Court, then
its judgenment on retrial nay be appealed to the Supreme Court as of right, in
the same manner as any crinminal judgement by a court of first instance (Courts
(Procedures in Retrial) Regulations, regulation 13).

459. Conpensation for person unjustly convicted |f the conviction of a
person is quashed on retrial, and the person has served at |east part of the
ori ginal sentence, then the court may make any order it deens fit to i ndemify

a sentenced person. |If the accused has died in the interim the court nmay
i ssue such an order to the benefit of the accused's descendants or another
third party (Courts Law, sect. 31). |In addition, the defendant may have a

cause of action in a suit for damages under the Civil Wongs O dinance against
the persons or entities, both private and public, who were responsible for the
m scarriage of justice through malice, negligence or oppression.

460. Double jeopardy and related rules Under sect. 5 of the Crimna
Procedure Law, a person may not be tried for an act “if he has previously been
acquitted or convicted of an offence constituted by the sane act”. Pursuant
to this general principle, a defendant may raise the prelimnary claim

i medi ately foll owing the reading of the charge sheet in open court, that he
or she has already been acquitted or convicted for the same act, or that
another crimnal trial is pending against himin respect of that act (Crininal
Procedure Law, sect. 149 (5)-(6)). The Law creates one exception to the rule:
if the act in question has resulted in the death of a person who was stil
alive when the defendant was originally tried, then the defendant nay be tried
in connection with the sane act, provided that the first trial ended in
conviction. Annulnent of a charge sheet for any reason will not prevent a
subsequent indictment for the sane act, as it is deenmed not properly to
constitute a “judgenment of acquittal” (Cr.App. 250/77, Kryzcynski v. State of
Israel, 32(1) P.D. 94). The Suprenme Court has drawn a doctrinal distinction
between the statutory protection agai nst subsequent indictnent, which is based
on the principle of res judicata, and the common-| aw “doubl e jeopardy” rule,
whi ch derives fromthe desire not to put a defendant under risk of conviction
for the same act nmore than once (Cr.App. 72/60, Attorney-General v. CGeoaya,

14 P.D. 1093). The “double jeopardy” rule is deenmed to include those
situations in which a defendant has been properly charged with an of fence but
the trial did not end in a judgenent of acquittal or conviction; it does not

i nclude cases in which a charge sheet is annulled, in which proceedings are
suspended indefinitely or otherwi se “interrupted” but the | aw contenplates the
possibility of “resum ng” the proceedings (ibid.). Due to the narrow range of
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application of the double jeopardy rule in Israeli law, it has not yet been
accepted as the basis for quashing an indictnment in any particul ar case, even
t hough the courts acknow edge the existence of the rule (see Y. Kedm , On

Crim nal Procedure (Updated edition, Tel Aviv University, 1993, pp. 589-590).

461. Juveniles in the crimnal process The law and practice relating to the
treatnment of juveniles in the criminal process are discussed in detail under
article 10 above. The courts in Israel are bound not only to observe the
explicit special statutory provisions regarding juveniles in the crim nal
process, but must take the minor's age into account in every stage of the
process (Cr.M 190/79, State of Israel v. Doron, 33(3) P.D. 589, 590).

Mention may al so be made of special rules allow ng the parents or another
person associated with a juvenile defendant to be involved as a sort of

quasi -party in the crimnal proceedings, by giving themthe right, upon court
perm ssion, to file nmotions and exam ne wi tnesses, or to require their
presence at court hearings (Youth (Trial, Punishnent and Moddes of Treatnent)
Law, 5731-1971, sects. 19, 28-29). The court may also order that the juvenile
be absent fromthe courtroomfor a particular hearing or part thereof if it
deens it in the child' s best interest to do so (ibid., sect. 17).

462. The Israel Bar Association The organization and functions of the Bar
Association are determined in the Chanber of Advocates Law, 5721-1961. The
Israel Bar is a corporation; its actions are subject to the review of the
State Conptroller, which gives it the character of a quasi-public institution
for certain purposes, such as jurisdiction of the Hi gh Court of Justice over
the legality of decisions by the Bar's admi nistrative bodies. The principa
statutory functions of the Bar are to accredit attorneys, to supervise the
apprenticeship (“articling”) of articled clerks prior to their qualifying
exam nations, and to hold disciplinary proceedings for actions of its nenbers.
In practice, the Bar is highly active in many areas of |egal endeavour and in
public life generally. It is thoroughly involved in the |egislative process,
commenting on |l egislation when it deens fit, formng special comittees which
draft | egislation, |obby Knesset nenbers and participate in other aspects of
the legislative process. The Bar also refers applicants to nediation by

| awyers according to fields of specialization, has published the official
reports of Supreme Court judgenments, offers continuing education courses for
practising attorneys, maintains dozens of active committees in such areas as
human rights, judicial adnministration, international relations, and so on.

Two representatives of the Bar Association are voting nenbers of the

ni ne- person Judicial Selection Conmittee, which decides on the appointnment of
all judges in the courts of general jurisdiction. Attorneys are bound by |aw
to act faithfully and diligently in the best interest of their clients
(Chanber of Advocates Law, sect. 54). The ability of attorneys freely to
assist their clients is safeguarded, to a certain extent, by the
attorney-client privilege, under which the attorney nay not disclose any
matters or documents exchanged between himself and his or her client which are
related to the attorney's professional representation of the client, unless
the client waives this privilege (ibid., sect. 90). O her guarantees that
enabl e l awers to assist their clients are discussed under articles 9 and 10.
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Article 15 - Prohibition of ex post facto | aws

463. The principle prohibiting ex post facto legislation is firmy rooted in
the legal tradition of Israel. The Talnud, in a passage often quoted in
Israeli case law, states “There shall be no punishment without prior warning”
meani ng that no person may be puni shed for conduct which was not a crine at
the time of comm ssion.

464. Until 1994, there was no Israeli |egislation generally prohibiting
retroactive application of substantive crininal |aw norms. However, the
principle of non-retroactivity has | ong been accorded the status of a
constitutional principle in the case law. InHacksteter v. State of I|srael,
the Suprene Court held that:

“BEven if Israel still has no |egislative provision prohibiting
retroactive application of the crimnal laws, it is clear that the rule
that there is no punishment except according to the law valid at the
time of comm ssion of the offence, is the lawin Israel ... [and is] a
constitutional legal rule in a State in which the rule of |aw obtains,
so long as legislation does not stipulate otherwise.” (Cr.A. 557/71
Hacksteter v. State of Israel, 26(2) P.D. 240, 245)

See also H.C.J. 221/51, Aslan v. Mlitary Governor of the Galil ee
5 P.D. 1480, 1486.

465. In two instances, specific crinmnal |egislation stipulated that
provisions nmore lenient than the |aws they replaced could be applied
retroactively. Under section 42 of the Penal Law Amendment (Modes of

Puni shnent) Law, 5714-1954, the substantive provisions of that [aw, which deal
wi th maxi mrum and mi ni num sent enci ng guidelines for different types of

of fences, would apply to a person who commtted an offence prior to its
entering into force if such provisions “benefit or are nmore lenient to hinf.*
Section 25 (b) of the Youth (Adjudication, Punishment and Treatment) Law,
5731-1971, prohibits inposing the death penalty, and “notw thstandi ng any
other law’ provides that there is no obligation to inpose a sentence of life

i mprisonnent, mandatory inprisonment or a mnimum puni shnent on a person who
was a mnor at the tine he commtted the offence. This provision replaced an
earlier one which prohibited inmposition of life inmprisonnent on offenders who
were mnors at the tine of conviction. The Supreme Court held that the |ater,
nore | enient sentencing provision applied retroactively to persons who
committed the offence prior to its enactnment. Cr.A. 485/76, Vanunu v. State
of Israel (unpublished).

466. The only legislation of general application bearing onex post facto
laws until the 1994 amendnent of the Penal Law, 5737-1977, could be found in
section 10 of the Law and Adnministration Ordinance, 5708-1948, which provides

*This provision was not included in the general Penal Law, 5737-1977,
even though the other provisions of the earlier statute were incorporated
therein, as the 23 years that el apsed until passage of the Penal Law nmade what
was essentially a transitional provision irrelevant as a practical matter.
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that “legislation shall enter into force on the date of publication”, but
all owed for the possibility of retroactive application as of a specific
earlier date; and in section 22 (3) of the Interpretation Law, 5741-1981,
under which “repeal of a law shall not affect a right or duty under the
repeal ed law or a sanction for violation thereof”.* The latter provision
woul d seemto inply a prohibition of all retroactive application of crininal
| aw norns, including those that were beneficial to the offender.
Nevert hel ess, the Suprene Court sonetimes interpreted crinminal legislation to
require retroactive application of a nmore | enient sentencing provision,

wi thout explicit statutory authorization. Cr.A 348/ 67, Anonynous V.
Attorney- General, 22(1) P.D. 225, 232.

467. Amendrment No. 39 of the Penal Law, which cane into force

on 23 August 1995, introduced several general provisions regarding retroactive
application of the crimnal |aw which, taken together, bring Israel
legislation into strict conpliance with the obligations under article 15

of the Convention. Sections 3-6 of the Penal Law provide as follows:

“3. (a) Legislation that creates an offence shall not apply to an act
committed prior to the date of its publication according to |aw or the
date of its entering into force, whichever is later

“(b) Legislation that determ nes a punishnment for an of fence which
is nore severe than the punishment applicable at the time the offence
was comritted shall not apply to an act perpetrated prior to its
publication according to law or prior to its entering into force
whi chever is |ater; however, a revaluation of a fine shall not be deened
an increase in punishment.

“4. If an offence is conmitted and its prohibition is repeal ed by

l egislation, crimnal liability for its conm ssion shall be annull ed,
proceedi ngs that have been comrenced shall be ceased, the execution of
any sentence shall be termi nated, and there shall be no further future
consequences deriving fromthe conviction.

“5. (a) If an offence has been comritted with regard to which a final

j udgenment has not yet been given, and the definition of the offence or
the liability or punishnment therefor is changed, the legislation that is
nore | enient on the offender shall apply; 'liability therefor' shal

i nclude the application of exceptions to crinmnal liability for the act.

“(b) If a person has been convicted of an offence by final
j udgenent, and afterwards a punishment is determined by |egislation for
that offence which is nore lenient in degree or in type than the
puni shnment inposed on him his punishment shall be the maxi mum
puni shnment determ ned by the subsequent legislation, as if it had been
i nposed from the begi nning.

*In 1994, the words “or sanction for violation thereof” were stricken
fromthis provision by anendnent, in the context of Anendnment No. 39 of the
Penal Law, which is discussed in the next paragraph. S.Ch. 1335 (5754),

p. 358.
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“6. The provisions of sections 4 and 5 shall not apply to an offence
under legislation which is to remain in force for a particul ar period,
or which by its nature may change fromtine to tinme.”

S.Ch. 1335 (5754), p. 358. It may be noted that the retroactivity provisions
cited above al so apply to the substantive provisions of Amendnment No. 39
itself, which introduce new defences to crimnal liability and several changes
in the facts necessary to establish crimnal liability, both in general and
with respect to specific offences. Mst of the substantive changes in
Amendment No. 39 define standards nore | enient on crimnal defendants than
those in prior |egislation.

468. Mlitary Courts. The non-retroactivity provisions in Amendment No. 39
of the Penal Law were not explicitly integrated into the Mlitary Justice Law,
5715-1955, or other legislation dealing with adjudication in Mlitary Courts.
In practice, however, the general provisions of the Penal Law are applied in
the Mlitary Courts. Prior to the enactnent of Anendnent No. 39, the Mlitary
Courts applied the principle derived fromcase | aw which forbade retroactive
application of substantive crimnal |law norns. Now they will also apply the
principles contained in sections 3-6 of the Penal Law

469. Although the retroactivity provisions of the Penal Law are still quite
new, their effect may be illustrated by the follow ng exanple. |In a case
still pending before the Jerusal em Munici pal Court, the defendant was
previously convicted of building without a pernmit, in violation of the

Bui | di ng and Pl anni ng Law, 5725-1965, and currently is being tried for
non-conpliance with a court order to remove the portion of her house that was
built without a permit. During the course of trial, Amendment No. 39 came
into force. The amendment includes not only the general provisions regarding
retroactive application of crimnal |aw norns that are nore | enient on the

of fender, but also a newde nminims exception to crimnal liability, under
which a person shall not bear crimnal liability for an act that, in view of
its nature, circunstances, results and the public interest, is of mnor inport
(sect. 34Q . The defendant was specifically allowed to claiman exenption
fromliability under section 34Q Cr.A. 22/96, Wtt v. State of Israe
(Jerusalem District Court) (unpublished). |In several other cases in which the
def endant has been charged with incitement or attenpt to commit an of fence for
actions preceding the enactment of Amendment No. 39, the new provisions in

t hat amendment regardi ng exenpti on due to evidence of renorse have been deemed
to apply retroactively.

470. The Nazi and Nazi Col | aborators (Punishnment) Law, 5710-1950, was enacted
to prosecute those guilty of crines against humanity and war crines comritted
during the Second World War. The application of the Crine of Genocide
(Prevention and Puni shment) Law, 5710-1950, enacted pursuant to the Convention
on the Prevention and Punishnent of the Crine of Genocide, is not limted in
time, and may be applied retroactively. As with sinmlar |legislation in other
countries, these laws are founded in the notion that the crines prohibited by
them are deenmed to have constituted a violation of the |aw of nations at the
time when they were conmitted, including during the Second Wrld War. They
therefore conmply with the provisions of article 15 (1).
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471. Under section 50 of the new Basic Law. Governnment, energency
regul ati ons cannot inmpose “retroactive punishment”. Therefore, even though
enmergency regul ations take precedence over ordinary |egislation, they cannot

i npose crimnal norms retroactively. As Israel has been in an officially

decl ared state of enmergency during the whole course of its existence, the
retroactivity provisions in the Penal Law apply, as a practical matter, during
a state of energency. The question whether energency regulations may restrict
the retroactive application of crimnal norns that relieve an of fender from
l[iability or inpose a lighter punishment - or whether such a restriction is

itself a formof “retroactive punishment” - has yet to be brought before the
courts.
472. The prohibition of ex post facto | aws does not apply under Israeli |aw

to procedural crimnal |law norns, nor to the |aw of evidence, but rather only
to substantive norns. Any change in the law of crim nal procedure or evidence
will apply to proceedings that began before such change, unless explicitly

i ndicated otherwise in legislation. C. A 238/53, Cohen and Buslik v.

Attorney General, 8 P.D. 4, 35; F.H 25/80, Katashvili v. State of

I srael, 35(2) P.D. 457.

473. Basic Law Bill: Due Process Rights In February 1998, the Mnistry of
Justice conpleted its draft of a new Basic Law which articul ates fundanental
i ndividual rights related to | egal proceedings, including the freedomfrom
retroactive punishment. Section 7 of the Bill provides:

“(a) A person will not bear crimnal liability for an act or
om ssion which was not an offence according to law at the tine of the
act or the omi ssion.

“(b) A person shall not receive a punishment nore severe than
that to which he woul d have been subject under the law at the tinme of
conmi ssion of the offence; however, revaluation of fine anounts
according to the rate of inflation is not deemed a nore severe
puni shnent . ”

474. Enactment of Basic Law Bill: Due Process Rights will give the
prohi bition on ex post facto laws fully entrenched constitutional status,
whi ch, among others, will enable the Suprene Court to declare invalid any

| egi slati on which does not neet the criteria of its limtation clause

Article 16 - Recognition as a person before the | aw

475. Al human beings within the jurisdiction of the State of Israel are
recogni zed as persons before the law. Sections 1 and 2 of the Capacity and
Guardi anshi p Law, 5722-1962, provide:

‘1. Every person shall be capable of having rights and obligations
fromthe conpletion of his birth until his death

‘2. Every person shall be capable of perform ng | egal acts, unless
he has been deprived of that capacity or it has been restricted by a
statute or by the judgenent of a court of |aw.”
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These principles apply to aliens, who are granted nost basic constitutiona
rights and are entitled to the protection of the courts; they also apply to
prisoners and detai nees, as discussed in greater detail under articles 7

t hrough 10. As nmentioned under article 8, involuntary servitude is directly
prohibited by |law, and slavery is deened prohibited by rel evant sections of
t he Penal Law, 5737-1977.

476. The recognition of every person before the law is given explicit
constitutional footing in the draft Basic Law. Due Process Rights, which
reiterates the principles cited above in sections 1 and 2 of the Capacity
and Guardi anship Law. As of the submission of this report, the draft Basic
Law is being circulated prior to submission to the Mnisterial Conmittee on
Legi sl ati on.

477. Under the Capacity and Guardi anship Law, persons who are decl ared

i nconpetent, such as the nentally ill or disabled, and mnors do not |ose
their status as subjects before the law. Rather, the performance of any |ega
acts affecting them the discharge of |egal duties and the enjoynent of their
| egal rights must be realized in nost circumstances through their |egal
guar di an.

478. Wth the exception of the right to enter Israel, which is guaranteed to
citizens and pernmanent residents, the fundanental rights protected by Basic
Law. Human Dignity and Liberty are granted to all persons, regardless of
nationality, mental capacity, or any other characteristic.

479. In addition to the above |egislative provisions, the recognition of the
property rights of married wonen was specifically articulated in the Wonen's
Equal Rights Law, 1951, as follows: “A married wonman shall have full capacity

in respect of property and of actions relating thereto as if she were
unmarried; and property which she acquired prior to marriage shall not be
affected by the marital bond” (sect. 2).

Article 17 - Freedomfromarbitrary interference
with privacy, famly, hone

480. The right to privacy was accorded constitutional status in Israel with
the enactnent in 1992 of Basic Law. Human Dignity and Liberty, section 7 of
whi ch provi des:

“(a) All persons have the right to privacy and to the
confidentiality of their lives.

“(b) There shall be no entry into the private domain of a person
wi t hout that person's consent.

“(c) No search shall be conducted in the private domain or on the
body of a person, nor in the body or bel ongi ngs of a person

“(d) There shall be no violation of the secrecy of the spoken
utterances, witings or records of a person.”
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481. Under the limtation clause in section 8 of the Basic Law, the privacy
rights in section 7 may not be inpaired except pursuant to a statute which
reflects the values of the State of Israel and is intended for a proper

pur pose, and to an extent no nore than necessary. It should be noted that the
Basi ¢ Law does not define “privacy” as such: it does not set out genera
m ni num condi tions for determning when the law will treat a person's actions

or utterances as private; nor does it define the boundaries of a person's
“private domain”, his “home” or his “famly” in which the right is realized.
Rat her, the Basic Law articulates the general right and adds three specific
prohi bitions, which do not conprise a closed set of situations in which the
right to privacy is recognized. The full anmbit of the right to privacy, as
wel | the scope of lawful intervention into a person's private domain, is
devel oped in a |l egal |andscape defined by several principal statutory

| andmar ks: the Protection of Privacy Law, 5741-1981, the Secret Monitoring
Law, 5739-1979, the Prohibition of Defamation (Prohibition) Law, 5725-1965,
and crimnal statutes dealing with searches and sei zures.

482. The Protection of Privacy Law As with section 7 of Basic Law
Human Dignity and Liberty, nentioned above, the Protection of Privacy
Law, 5741-1981, does not define the right to privacy; rather, it defines
the following 11 types of violations of privacy which, if done without
consent, give rise to crimnal and civil liability:

(a) Spying on or trailing a person in a manner likely to harass him
or any other harassment;

(b) Li steni ng-in prohibited under any |aw
(c) Phot ogr aphi ng a person while he is in the private donmain;

(d) Publ i shing a person's photograph under such circunstances that the
publication is likely to huniliate himor bring himinto contenpt;

(e) Copyi ng or using, w thout perm ssion fromthe addressee or witer,
the contents of a letter or any other witing not intended for publication
unl ess the witing is of historical value or 15 years have passed fromthe
time of witing;

(f) Usi ng a person's nane, appellation, picture or voice for profit;

(9) Infringing a duty of secrecy deternmined by law in respect of a
person's private affairs;

(h) Infringing a duty of secrecy deternined by express or inplicit
agreenment in respect of a person's private affairs (civil liability only);

(i) Usi ng, or passing on to another, information on a person's private
affairs otherwi se than for the purpose for which it was given;

(j) Publ i shi ng or passing on anything obtai ned by way of an
i nfringenment of privacy under paragraphs (a) to (g) or (i);
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(k) Publ i shing any matter relating to a person's intimate life, state
of health, or conduct in the private donain.

483. The Protection of Privacy Law, sections 1-2, provides several defences
to and exenptions fromliability, such as when the invasi on was done in good
faith in various circunstances,* when it involves a matter of public concern

*Section 18 of the Protection of Privacy Law provides as follows:

“18. In any crimnal or civil proceeding for infringement of privacy,
it shall be a good defence if one of the following is the case:

“(1) the infringement was conmitted by way of a publication
protected under section 13 of the Defamation (Protection)
Law, 5725-1965;

“(2) the defendant or accused comritted the infringement in good
faith in any of the follow ng circunstances:

(a) he did not know and need not have known that an
i nfringenment of privacy m ght occur;

(b) the infringement was comritted in circunstances
in which the infringer was under a legal, noral, social or
prof essional obligation to commit it;

(c) the infringement was committed in defence of a
legitimate personal interest of the infringer;

(d) the infringement was committed in the |awfu
pursuit of the infringer's occupation and in the ordinary
course of his work, so long as it was not commtted by way
of publication;

(e) the infringement was comitted by way of taking
a phot ograph, or of publishing a photograph taken, in the
public domain, and the injured party appears in it
acci dental |l y;

(f) the infringement was committed by way of a
publication protected under paragraphs (4) to (11) of
section 15 of the Defamation (Prohibition) Law, 5725-1965;

“(3) the infringement involved a public interest justifying it
in the circunstances of the case, provided that, if the
i nfringenent was conmitted by way of publication, the
publication was not untruthful.”

Section 19 of the Law, entitled “Exenption”, provides:

“19. (a) No person shall bear responsibility under this Law foran act
which he is enpowered to do by | aw.

“(b) A security authority or a person enployed by it or acting on
its behalf shall bear no responsibility under this Law for an
i nfringenent reasonably committed within the scope of its or his
functions and for the purpose of carrying them out.
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which justifies the invasion of privacy, an interference deened trivial, or an
i nvasi on of privacy by security authorities reasonably commtted in the proper
course of fulfilling their duties (ibid., sects. 6, 18). |In the latter case,
a “reasonabl e” invasion of privacy by security authorities is deemed to
require a balancing, in the circunstances of each instance, between the right
to privacy and the end for which the information in question is sought.

484. The applicability of the defences in section 18(2) of the Lawto the
activity of private investigators has generated a certain anmount of
controversy in Israeli courts. For exanple, the District Courts are divided
on the question whether a private investigator who photographs a marri ed woman
in a hotel roomin an intimate situation with her lover, for use by her
husband in a judicial proceeding, is liable for invasion of privacy. One

deci sion of the Jerusalem District Court has held that the investigator would
have a valid defence in such circunstances, because he was acting on behal f of
t he husband, who had a legitimate interest in proving the fact of his wife's
infidelity in the context of the judicial proceeding (S.A (J-m 31/92,

Frisch v. Private Investigators Disciplinary Committee P.M 5752(2), p. 508).
Two nore recent decisions, however, have reached the opposite concl usion,
based on a bal ancing of the right to privacy against the public interest in
bringi ng of evidence before judicial instances (Cr.F. 4593/93, State of

| srael v. Hatoukha et al. (Tel-Aviv Magistrates' Court, unpublished);

S.A. (J-m 628/92, Disciplinary Comrittee under the Private Investigators Law
ex rel. Attorney General v. Frisch. In the aftermath of these conflicting
deci sions, a committee was established to review the existing defences to

i nvasi on of privacy and to recomrend possi bl e changes.

485. Any material obtained through an infringement of privacy under the Law
is inadm ssible as evidence in a court proceeding without the victinls
consent, unless the court allows use of the material for reasons which it
records, or, of course, unless the infringer is a party to the judicia
proceedi ng and can claima valid defence or exenption under the Law
(Protection of Privacy Law, sect. 32).

486. Civil or crimnal liability for infringenents of privacy which are
publ i shed in a newspaper nay be inposed not only on the person who brought the
information to the newspaper, but also the editor, the person who actually
deci ded on publishing the damagi ng i nformation, and the publisher. For other
types of published material, civil and crimnal liability may be extended to
the printer and distributor (ibid., sects. 30-31).

“(c) For the purposes of this section, 'security authority' neans
any of the follow ng:

“(1) the Israel Police;

“(2) the Intelligence Branch of the General Staff, and the
Mlitary Police, of the |Israel Defence Forces;

“(3) the General Security Service.”



CCPR/ C/ 81/ Add. 13
page 149

487. Recent amendments to the Protection of Privacy Law, which regul ate
t he di ssem nation of personal information held by public authorities or in
dat abases, as well as direct mail, are discussed bel ow.

Search and seizure in crimnal proceedi ngs

488. In the past, Israel Police personnel had the authority, as part of their
powers of arrest and detention, to carry out a search of a person's body.

This power was used, anopng others, by Prison Service officials to carry out
searches inside the body to obtain conceal ed evidence, such as the use of an
enema to find narcotics. In a landmark decision in 1979, the Supreme Court

rul ed that absent the consent of the person being searched, the power to carry
out bodily searches extended only to searches on a person's body, and not to
any intervention into the body itself. H C. J. 375/79, Katal an v. Prisons
Service, 34(3) P.D. 294.

489. In March 1996, the Knesset enacted a new statute which deals
specifically with searches of a person's body. The Crim nal Procedure
(Enforcenent Powers - Search of a Suspect's Body) Law, 5756-1996, defines
precisely which actions constitute external or internal searches of a person's
body, and prescribes exacting procedural requirenents for allow ng and
carrying out such searches.* Only those types of “internal” and “external”
searches specifically contenplated by the Law may be performed, and then only
under the circumstances prescribed in the Law. The closed set of “internal”
searches includes a blood test, internal imaging of the body by ultrasound,
X-ray or scanner instrunments, and gynaecol ogi cal exani nations, including
renoval of substances (ibid., sect. 1). Prior to carrying out any search, the
person nmust be asked if he or she consents. “External” searches nay be
perfornmed even if the suspect refuses to give his or her consent, subject to
several procedural requirenents.** |f, on the other hand, the suspect refuses
to undergo one of the “internal” searches contenplated by the Iaw, then the

| aw enforcement authority nust receive perm ssion fromthe Court to undertake
the search. The Court will not grant a pernmit if there is an alternative,

| ess invasive way to acconplish the purpose of the search.

490. Under the new Law, the refusal by a suspect to undergo an internal body
search of the types permitted in the Law can add incrimninating weight to the

*An “external search” is defined by the new |law as one of the foll ow ng:
frontal exam nation, including a photograph, of a person's naked body; taking
an inmprint of any part of the body; renmoving a substance from underneath the
fingernails or fromthe nostrils; removing hair, including roots; renoving
material found on the surface of the skin; exam nation of skin; urine or
saliva sanples, breath analysis; removing cells fromthe internal part of the
cheek. Crimnal Procedure (Enforcenent Powers - Search of a Suspect's Body)
Law, sect. 1.

**For exanple, a police captain nust give witten approval for the
external search, must give the suspect an opportunity to explain his or her
refusal, and must explain to the suspect the manner in which the search will
be carried out, and the fact that a refusal to undergo the search nmay have
incrimnating evidentiary weight if the suspect is ultimately tried. A doctor
must confirm after exanm ning the suspect, that there is no health-rel ated
i npedi nent to carrying out the search. 1In addition, even external searches
general ly nmust be done by a person of the same sex as the suspect, and nust
not be done in the presence of others if it involves exposure of any bodily
parts that normally are not exposed (ibid., sects. 2-5).
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prosecution's evidence, if the search is not undertaken because of the

suspect's refusal. No such evidentiary effect will obtain if the police did
not request a permt for an internal search (unless the police do not do so
because the delay involved in getting a court permit will likely harmthe

evi dence), or if the court did not issue a pernit for an internal search upon
request, or if necessary nedical approval is not given for an internal search
Ref usal by a person suspected of an offence involving dangerous drugs (not

i ncludi ng personal use) or offences involving severe violence to undergo an

i nternal search when the Court issued a permt to do so, or to undergo an
external search in a manner preventing the police fromcarrying out the search
reasonably, is liable to two years' inprisonnent.

491. The powers given to police personnel under the new Law, and the
procedures it sets out for bodily searches, apply in substantial part to
searches by prison wardens, certain custons inspectors, and nilitary policenen
(sects. 17, 18, and 22 of the Law).

492. Search of a person's hone The Israel Police may carry out a search in
a person's private domain, including in his or her home, in two overarching
sets of circunstances: to prevent the iminent conm ssion of a crinme, when
the police officer has a reasonabl e suspicion that a crime is being comitted,
or has just been committed, in a particular place; and to secure evidence

whi ch cannot ot herw se be obtained in the course of a crininal investigation.
A search warrant froma court is necessary only in the latter case. Mbdtions
for warrants are typically heardex parte, and routinely granted.

493. A person's hone may al so be searched without his consent in the context
of proceedings to collect a civil debt through the Execution Ofice.
Speci al | y appoi nted deputies of the Execution Ofice may enter into a

j udgenent debtor's home or yard to find novable property and other assets

whi ch may be garnished to ensure repaynent of the debt. In certain

ci rcumst ances, they may al so enter the hone or personal domain of third
parties who have novabl e property owned by or owing to the debtor. To

carry out such a garnishnent order, the court deputies have the right to

use reasonable force, including to break the | ocks on doors (Execution

Law, 5727-1967, sect. 22).

El ectronic surveillance: wiretapping and eavesdroppi ng

494. The Knesset has recogni zed that personal privacy can be seriously

i nfringed through the use of electronic devices to track the movenment of
persons or things and to intercept private comunications. Sone forms of
surveillance are dealt with by the Protection of Privacy Law di scussed above.
The Secret Mnitoring Law, 5739-1979, was enacted for two principal purposes:
on the one hand, to protect the individual against invasion of privacy by
preventing private or unregul ated eavesdropping into his or her personal
communi cati on without his know edge, by listening in on the tel ephone or other
tel ecommuni cations instrunments, or by placing a nmicrophone near that person,
and by setting strict crimnal penalties for illegal eavesdropping. At the
same tine, the Law establishes procedural requirenents for eavesdropping by
certain official authorities for purposes of State security or prevention of
crime and apprehension of offenders.
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495. The Law defines eavesdropping as any listening in, recording or copying
of a conversation or electronic transni ssion of information, by nechanica
nmeans, wi thout the consent of either party to the conversation or either the
sender or receiver of the transmi ssion. The types of transm ssions covered by
the Law have recently been broadened to adjust to technol ogi cal devel opnents,
and now include cellular tel ephones, wirel ess comruni cations, facsimle,

telex, teleprinter or conmunications between conputers (Secret Monitoring Law,
sect. 1).

496. Eavesdropping by the Israel Police The Law enmpowers the Israel Police
to carry out eavesdropping for the purpose of preventing crinme or apprehending
of fenders, after having received a permt fromthe President of the District
Court. Such pernmits are valid for up to three months, and may be extended
(ibid., sect. 6). In deciding whether to grant the permit, the judge nust
consi der the degree of invasion of privacy entailed by the type of

eavesdr oppi ng requested. Refusal by the court to issue a pernmit may be
appeal ed to the Supreme Court by the Attorney-General. The Inspector Genera
of the Police nust file a nonthly report to the Attorney-Ceneral regarding the
eavesdropping permits issued under the Law, and the terms of those permts
(ibid.). The nunmber of wiretap permits given to the Police has averaged
roughly 1,000 - 1,100 annually over the | ast several years. Roughly half of
these wiretap permts are given in connection with drug-rel ated of fences.

497. The Inspector General of the Police nay authorize a wiretap for up

to 48 hours if he deens that it is urgently necessary to prevent a crine or
apprehend of fenders and that it is not possible to receive a pernmit quickly
enough in the circunstances. |In such cases, the Inspector General must notify
the Attorney-General inmediately regarding the issuing of the permt, and the
Attorney- General may cancel it at his discretion

498. In the annual report published by the State Conptroller in 1991, police
practices relating to eavesdropping were critically reviewed. Anong other
things, the Comptroller's report found that wiretap pernits were not always
used according to their strict terms, as the Police had tended to record al
conversations nade on a particular tel ephone |ine, not merely those nade by
the particular person with regard to whomthe pernit was granted. The report
further found a | ack of oversight regarding the volume of wiretap requests and
permts, the number of arrests, indictments and convictions made as a result
of the wiretaps, and the nunmber of persons or tel ephone |Iines involved.

To respond to these problens, the Secret Mnitoring Law was amended in 1995

to tighten the scope of and procedures for police wiretap permts. New
internal police directives require the approval of a senior police official

to apply for a wiretap. |In addition, the Law requires an annual report by

the I nspector General of the Police to the Constitution, Law and Justice
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Committee of the Knesset regarding the nunber of requests and pernmits in the
reporting period, as well as the number of persons, tel ephone |ines and
t el ecommuni cati ons devi ces covered by the pernmts.

499. CGeneral Security Service The heads of the General Security Service and
of Mlitary Intelligence may authorize eavesdropping to protect nationa
security, upon approval of their witten request by the Prime Mnister or the
M ni ster of Defence. As with police wiretaps, security-related pernmts are
valid for up to three nonths, but may be renewed. In urgent circunstances,
the head of the security apparatus involved may authorize a wiretap for up

to 48 hours (ibid., sects. 4-5). Under the 1995 amendnent to the Law, the
Prime Mnister or Defence Mnister may al so authorize a wiretap of enpl oyees
in the defence establishnment in order to prevent |eaking of sensitive security
information. The 1995 anmendnent al so requires the GSS to present an annua
report regarding its surveillance activity to a “m xed comm ttee” conmposed of
t he Knesset Defence and Foreign Affairs Comrittee and the Constitution, Law
and Justice Conmittee. The report is presented in closed-door session.

500. In addition to wiretapping by the above authorities, the Law allows the
Chief Mlitary Censor to eavesdrop on international conversations to or from

| srael for purposes of censorship; internal eavesdropping on police or
mlitary comuni cati ons systens; listening-in by properly authorized personne
to ensure proper functioning of tel ecommunications |ines; and amateur radio
frequencies (ibid., sect. 8). Conversations heard in the public domain do not
require a permt if the eavesdropping is done by properly authorized police or
security personnel for the specific purposes contenplated by the law, or if a
person is openly making a recording in good faith for purposes of publication
or research.

501. Except for the exenptions noted above, any el ectronic eavesdropping
without a pernmit is a crimnal offence, as is the wilful, unauthorized use or
di scl osure of any information obtained by el ectronic eavesdroppi ng, even if

t he eavesdropping itself was legal. It is also an offence to install any

i nstrunent for use in unlawful eavesdropping. Despite the threat of crinnal
liability, unauthorized w retappi ng and eavesdroppi ng have unfortunately
becone quite common in Israel. Mich of the illegal activity is performed by
private investigators for their clients, in the context of marital conflicts,
or for comercial and political espionage. Over the past several years a
signi ficant number of conplaints have been filed with the Police by
politicians and members of the nedia regarding suspicion that their
conversations are being tapped. O particular note is the uncovering of

| arge-scale wiretapping of journalists at Israel's two maj or daily newspapers,
Yedi ot Ahronot and Ma'ariv, allegedly at the behest of the editors-in-chief of
the two newspapers, who were indicted along with other persons in 1995, and
some of whom were recently convicted.

502. Anendnent of the Secret Mnitoring Law The sweeping anmendnent of the
Secret Monitoring Law in 1995, noted above, attenpts to address the burgeoning
phenonmenon of unauthorized surveillance. Anong other things, the anendnent

i ncreased the maxi mum sentence for violations of the law fromthree years

i mprisonnent to five, and provided for cancelling the professional |icence of
a private investigator convicted under the Law. The definition of

eavesdr oppi ng was extended to include newer tel ecommunications nedia such as
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facsinmle, conputers, and satellite transm ssions. The standards for

adm ssibility of evidence was | oosened sonewhat: whereas the Law fornerly

i rposed an absolute prohibition on the use of evidence obtained by an illegal
wiretap, it now allows the use of such evidence in certain exceptional

ci rcumst ances when the evidence is sought for use in a trial, or, in the case
of the Police, for the investigation of a serious felony carrying a sentence
of at |east seven years' inprisonnent. The Attorney-Ceneral, the State
Attorney, or, in mlitary court proceedings, the MIlitary Advocate General

nmust give prior approval of all requests to submit such evidence to the court.
On the other hand, if the eavesdropping is performed unlawfully by a person
who is otherwise entitled to request a permt, then evidence obtained thereby
may be used in a trial for a serious felony only if the eavesdroppi ng was done
by mistake and in good faith, with presunmed | egal authority. |In either case,
the court, to admit such wiretap evidence, nust show why the need to uncover
the truth should prevail over the right to privacy in the circunstances of the
case. Lawfully obtained eavesdropping evidence, on the other hand, may be
used in any crimnal proceeding (ibid., sect. 13).

503. Anot her significant change under the 1995 anendnent allows for

eavesdr oppi ng by police or security personnel on privileged conmunications

bet ween a person and his | awer, psychol ogi st, doctor or nmenmber of clergy,

whi ch hitherto had been forbidden. Under current |aw, the President of the
District Court may permt a recording or other surveillance of such privileged
conversations if he or she is convinced that there is a reasonabl e suspicion
that the | awyer, psychol ogist, doctor or clergy nmenmber is personally involved
in rmurder, manslaughter, a drug transaction or a felony invol ving damage to
State security, and that the wiretap is necessary or essential for preventing
or investigating the offence (ibid., sect. 9 A (a)).

504. Correspondence. The term “correspondence” may be deened today to

i ncl ude communi cation by facsinmile and el ectronic mail no | ess than sendi ng of
letters and other articles by post. Electronic correspondence is regul ated
for the nost part by the Clandestine Listening Law, discussed above.

505. Under Regul ation 89 of the Mandatory Defence (Energency)

Regul ations, 1945, the Postal and Tel egraph Censor, which operates as a
civil departnent within the Mnistry of Defence, has the power to open any
postal articles and inspect themin order to prevent harmto State security,
to public safety or public order

Protection of personal information in databases

506. The State of Israel has recognized the need to regul ate the use of
personal information contained in private and public databases. One part of
the Protection of Privacy Law deals with protection of personal privacy in
dat abases. All databases not exenpted fromthe purview of the Law must be
registered in a central registry. Under section 7 of the Law, a “database” is
defined to include any computerized conpilation (not including private
personal computers) of information on the personality, personal status,
intinmate affairs, state of health, econonm c position, vocational

qual i fications, opinions and beliefs of a person. However, the Law does not
require registration of personal databases containing | ess than 10,000 nanes;
dat abases containing only information previously published or nade avail abl e
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to the public; or databases in which the information was given by the persons
listed therein by consent and which is not used for direct mailings.
Compi l ations that include only a person's name, address and neans of
establ i shing contact are not regulated, so long as the information in the

dat abase does not include anything which, if disclosed, would constitute an

i nvasion of privacy. The Registrar of Databases may refuse to register a

dat abase if there are reasonable grounds to believe that it will be used for
illegal ends, including the invasion of privacy, or if the database was itself
compi | ed by way of invasion of privacy.

507. The hol ders or managers of databases bear a statutory duty not to use or
send any information on the database except for the purpose for which it was
established; to give basic information about the database when approaching
persons to ask themto give information about thenselves for inclusion in the
dat abase; to allow individuals to exam ne information about thenselves which
is included in the database and to request corrections of the information; and
to maintain security of the information on the database against illegal use
copying or tanpering. Certain entities, such as banks, insurance conpanies,
credit rating services, public bodies, and any entity that maintains nore than
four databases which are owned by nobre than one party, nust appoint a properly
qual i fied person to maintain security of the information on the database. The
duty to allow inspection of personal information does not apply to databases
compi l ed by security authorities, including the Israel Police, the
Intelligence Branch of the IDF General Staff, the IDF Mlitary Police, the
GSS, the Mnistry of Defence, certain military industries, and the Mdyssad, or
to those possessed by the Prisons Service or tax authorities. The |law also
provides that a person nay be denied the right to inspect information about
him or herself in a database if considerations of State security or foreign
relations so require (ibid., sect. 13).

508. Under a new anendnment to the Protection of Privacy Law, which entered
into effect in April 1997, any direct marketing activity, by tel ephone, nmil

or otherw se, which uses personal information from a database nust clearly and
prom nently note the database from which the personal information was taken
and must notify the recipient of his or her right to be stricken fromthe

dat abase. All persons have the enforceable right to have personal information
about them stricken from a database, or to demand that such information not be
di ssem nated, or that it not be sent to particular persons or categories of
persons (sect. 17 F of the Law).

509. In practice, the reginme created by the Protection of Privacy Law for
regi stration and oversi ght of databases has thus far been inplemented only
partially. Approximtely 5,200 databases are registered as of subm ssion of
this report, which, by all accounts, is far fromthe actual nunmber of
currently existing databases covered by the Law. Wiile the Ofice of the
Regi strar of Databases has fairly broad supervisory powers under the Law, a
significant increase in budget and personnel has been necessary to help ensure
fuller conpliance with the law. Recognizing this need for added resources,
the Knesset recently anended the |law to mandate formation of a “nonitoring
unit” the size of which “shall fit the monitoring needs”. The Registrar nust
now prepare an annual report for submission to the Constitution, Law and
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Justice Commttee of the Knesset by the Council for Protection of Privacy,
which will describe the enforcement and nonitoring activities during the
precedi ng year (sect. 10 A of the Law).

Di sclosure of information by public bodies

510. The Protection of Privacy Law al so creates arrangenents regarding
sharing of personal information by various public bodies. As a genera
matter, public bodies may not disclose personal information to other public
bodi es unl ess such information was already |lawfully published or nade

avail able to public inspection, or the person involved consents. The Law
grants an exenption to security authorities, which may receive or disclose
personal information in order to fulfil their functions, so long as such

di scl osure is not otherw se prohibited (sect. 23 B of the Law). |In addition
public bodies may share information if it is deened necessary to carrying out
their functions or conpliance with the Law. |If the sender of the information

is not a ministry or other national official institution - for exanple, a
muni ci pal authority or governnent corporation - then the transfer of
information nust itself be properly within the powers and function of that
institution. The exenption for non-security-related public bodies does not
apply if the personal information was originally given to them on condition
that it would not be disclosed.

511. Public bodies cannot disclose personal information fromtheir databases
to private entities.

512. Information regarding crinmnal record The Israel Police maintains two
types of databases regarding crimnal records. The first, called the
“crimnal register”, includes information on crimnal convictions and
sentences, decisions of unfitness to stand trial due to nmental illness or

di sability, and other punishments and court orders connected with crininal
proceedi ngs (Crim nal Register and Rehabilitation Law, 5741-1981, sect. 2).
The GSS, the Mlitary Police, and the Field-Security Departnent of the |IDF, as
well as the Israel Police, have direct access to this database, and are
enpowered to pass on information fromit to 30 different government bodies for
which information on a person's crimnal record may be relevant in carrying
out their functions. These 30 bodies also may receive information on crimnnal
files still pending against a person.

513. The Police also maintains records of a range of other information
regardi ng criminal proceedi ngs which are not included in the “crimnnal
register”. Information regarding decisions not to investigate or to indict a
person - for exanple due to |lack of evidence, lack of guilt, or lack of a
public interest in prosecution - or of a decision to suspend crim nal

proceedi ngs, may be disclosed only to the Attorney-General or his deputies, a
parole officer, a scientific researcher, or the security authorities who have
direct access to the register. Files closed for “lack of guilt” are stricken
fromthe police register, and the name of the suspect in the file is deleted
fromconputerized databases. In the case of files closed for |ack of evidence
or public interest, the suspect can apply to the head of the Investigation

Di vision of the Police seven years after closure of the file to strike the
file fromthe register. |In general, the Law al so provides for prescription of
convictions, that is, the period after which information about a person's
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convi ction may not be disclosed and that person bears no duty to disclose the
fact of the conviction; and for striking convictions fromthe crim nal
register. The period for prescription varies with the severity of the
sentence, and the tine for striking the conviction fromthe register is
typically 10 years after the date of prescription (sects. 14-16, 19-20). Once
a conviction is stricken fromthe register, the person is deened not to have
been convicted; any evidence disclosing the fact of a conviction which has

t hus been stricken fromthe register shall not be admissible, either in court
proceedi ngs or before any public servant or entity, unless disclosed by the
person whose convi ction has been stricken; and the person bears no duty to
answer any questions about the conviction.

Privacy of nedical records

514. The recently enacted Patient's Rights Law, 5756-1996, contains

provi sions ensuring the privacy of medical information and records. Under
section 19 of the Law, all nedical personnel or enployees at a nedica
institution are obligated to maintain the confidentiality of all information
regarding a patient that they learned in the course of carrying out their
duties; the attending physician and the director of the institution bear a
further duty to ensure that all workers under their authority fulfil their
duty of confidentiality.

515. Medical information regarding a patient may be disclosed to third
parties only in clearly circunscribed circumstances defined in the Law, such
as when the physician or institution bears a legal duty to do so, when the

di scl osure is necessary for treating the patient, or a statutory ethics

comm ttee decides, after hearing the patient's clains, that disclosure of the
information is crucial for protecting the health of another person or of the
public, and that the need for disclosure outweighs the interest in
non-di scl osure (Patient's Rights Law, sect. 20). In any case, the disclosure
must be to an extent no greater than what is necessary for the matter at hand,
and wi th maxi mal avoi dance of disclosing the identity of the patient (ibid.)

Information protected by professional privilege

516. The |l aw recogni zes several types of professional privilege that

saf eguard i nformati on regardi ng a person that has been comrunicated to his or
her doctor, |awer, psychol ogist, social worker or priest. Under the Evidence
Ordi nance [ New Version], 5731-1971 (sect. 48), a |lawer and his or her

enpl oyees bear no duty to disclose information or docunents exchanged between
the lawer and client or a person on behalf of the client as evidence in | ega
proceedi ngs, so long as that information is related to the matter which the
lawyer is handling for the client; the |awer bears a positive ethical duty
not to disclose such information. The attorney-client privilege is deened to
be that of the client, so that if the client waives the privilege, then the

| awyer may be obligated to disclose such information in | egal proceedings.
Physi ci ans, as noted above, bear a statutory obligation to maintain the
confidentiality of medical information regarding their patients. In |lega
proceedi ngs, physicians may be conpelled to disclose nedical informtion

wi thout the patient's consent if the court decides that the need for
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di scl osure for the purposes of justice outweighs the interest in maintaining
the patient's privacy (sect. 49). A sinmilar privilege applies to
psychol ogi sts and social workers (sects. 50-50 A). Clergy have a stronger
privilege regarding any matter which they are told by a person at confession,
so long as applicable religious |aw forbids disclosure (sect. 51).

| ndi vidual freedom of information

517. As of the subm ssion of this report, the Constitution, Law and Justice
Committee of the Knesset has conpleted the preparation of a Freedom of
Information Act, and it is expected to be enacted within a few weeks. The

bill was introduced by the Governnent, spurred by a sustained canpaign by a
coalition of NGOs |ed by the Public Cormittee for Freedom of Information. It
will allow every person to receive information from public authorities, with

an exenption for the release of information that would constitute the invasion
of anot her person's privacy.

Unl awf ul _attacks on honour or reputation

518. The Prohibition of Defamation Law, 5725-1965, inposes both crimnal and
civil sanctions for defamation, libel or slander. Defamatory matter is
defined under section 1 of the Law as “anything the publication of which may -

“(1) lower a person in the estimation of others - or expose himto
hatred, contenpt or ridicule on their part;

“(2) bring a person into disrepute because of acts, conduct or
qualities attributed to him

“(3) injure a person in his office, whether it be a public or any other
office, or in his business, vocation or profession;

“(4) bring a person into disrepute because of his origin or religion,
sex and sexual orientation, race, or place of residence.”

519. Publication may be not only by speech or witing, but also by a

pai nting, an effigy, a gesture, or any other means. To constitute a
publication, the defamatory matter nust be intended for a person other than
the injured party, or, if in witing, it nust be |ikely under the

ci rcumst ances to reach sonmeone other than the injured party. Crimnna
defamati on may be clai med where the defamation was made with intent to injure
and is published to two or nore persons other than the injured party. To nmake
out a civil claim the defamatory matter nust reach at |east one person other
than the injured party. Both civil and crininal clains are linted by certain
exenptions and defences. The exenptions apply to publications nmade by
official authorities in their capacity as such, or in the proper course of

of ficial proceedings, as well as accurate and fair summari es of what was said
or occurred at court hearings or before a governnmental comm ssion of inquiry.

520. If the defamatory matter was true, and its publication was in the public
interest, then the defaning party may claiman affirmative defence to crim nal
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and civil liability under the statute, provided that the publication did not
exceed what was necessary fromthe standpoint of the particular public

i nterest invoked (sect. 14 of the Law). Another statutory defence to
liability is that the publication was made in good faith under any of the
followi ng circunmstances (sect. 15 of the Law):

“(1) he did not know and need not have known of the existence of
the injured party, or of the circunstances which inply defamation
or its attribution to the injured party;

“(2) the relations between him and the person to whom the publication
was addressed inposed on hima legal, noral or social duty to make the
publi cati on;

“(3) the publication was nmade in order to protect a legitimte persona
interest of the accused or defendant, of the person to whomthe
publication was addressed or of sonmeone in whomthat person had a

l egitimate personal interest;

“(4) the publication was an expression of opinion on the conduct of the
injured party in a judicial, official or public capacity, in a public
service or in connection with a public matter, or on his character, past
actions or opinions as reveal ed by such conduct;

“(5) the publication was an expression of opinion on the conduct of the
injured party -

“(a) as a party, the representative of a party, or a witness, at
a public session in a [judicial or quasi-judicial] proceeding

“(b) as a person whose case is the subject of an inquiry,
as the representative of such a person or as a witness at a public
session of a conmi ssion of inquiry

or on his character, past, actions, or opinions as reveal ed by
such conduct;

“(6) the publication was a criticismof a literary, scientific,
artistic or other work which the injured party had published or publicly
exhi bited, or of an act he had perforned in public, or - insofar as
pertinent to such a criticism- an expression of opinion on the
character, past, actions or opinions of the injured party as revealed in
such a work of art;

“(7) the publication was an expression of opinion on the conduct

or character of the injured party in a matter in which the accused

or defendant was a superior of the injured party, by law or

contract, and the publication was justified by his being a superior as
af or esai d;

“(8) the publication was a conplaint against the injured party in a
matter in which a person to whomthe conplaint is submtted was a
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superior of the injured party, by law or contract, or a conplaint
subnmitted to an authority conpetent to receive conplaints against the
injured party or to investigate the matter which is the subject of the
conpl ai nt;

“(9) the publication was an accurate and fair report of a public
nmeeting or of any such neeting or session of a body corporate as the
public had access to, and the publication was in the public interest;

“(10) the publication was nade for the sole purpose of denouncing or
denyi ng defamatory matter published previously;

“(11) the publication was nmerely the delivery of information to the
editor of a newspaper in order that he night exami ne the question of its
publication in the newspaper.”

521. The Law al so establishes statutory presunptions regardi ng good faith.
Among ot her things, the publication is presuned to have been in bad faith if
it is untrue and the witer either did not believe it to be true, or did not

t ake reasonabl e steps prior to publication to ascertain whether it was true or
not; or if the defendant intended to inflict greater injury by the publication
than was reasonable in defending the values protected by any of the good faith
def ences menti oned above.

522. Section 4 of the Defamation Law nakes it a crimnal offence to defane
any group as such. Crinminal proceedings nay be initiated for “group
defamati on” only upon the approval of the Attorney-Ceneral.

523. The protection of a person fromfalse and defamatory attacks on his
honour or reputation is tenpered by the fundanental principle of free
expressi on, which entails, among other things, the right to speak and wite
wi t hout fear of civil or crimnal liability. As interpreted in judicial

deci sions, the right of free speech significantly shields persons engaged in
critical, even derogatory speech, particularly where that speech concerns a
public figure. The balance struck by the Supreme Court between the right to
free speech and the right of a public figure to his reputation has evol ved
over the years. |In one |andmark case, the Court, reversing on rehearing its
own decision in the sane case, held that the conpeting rights hold nore or

| ess the same normative weight, but that the inportance in a denpcratic

soci ety of scrutinizing the conduct of public officials should not devol ve
into a “right to slander under the guise of fair comment”. and thus a
journalist may claimthe defence of good faith expression of opinion only if
the “factual” and “opinion” parts of an article are clearly separated

(F.H 9/77, Israel Electric Company et al. v. Ha' aretz Newspaper Publishing
Co. et al., 32(3) P.D. 337). In a later case, the Court held that the free
speech principle has greater normative weight, as a general matter, than the
right to honour or reputation of a public figure. As J. Barak, reasoned:

“In the public and political realm it is difficult to sever the link
bet ween an opi ni on and the person who expresses it. Hence the socia
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need to allow freedom not only of opinions, but also with regard to

of ficials who serve as their nouthpiece ... Bodies and persons who hold
public office or positions in which the public has an interest, take
upon thenselves by their very position and role certain risks related to
attack on their reputation. O course, this does not justify injuring
their reputation, which is their npst treasured asset, but it does
weaken the weight that ought to be given to this consideration in
relation to free expression ... The proper response to defamation is to
disclose its falsity, and to bring the truth to light. And it is
precisely the public figure who has the wherew thal, the know edge and
the access to the nedia, and with these he has the capacity - nore than
a 'private' person - to defend his reputation properly.”

Avneri v. Shapira, 43(3) P.D. 840.

| nvasi on of privacy of the fanmly

524. Renpval of child from parental custody As discussed under articles 23
and 24, under the Youth (Care and Supervision) Law, 5722-1962, the courts have
the power to intervene in a variety of ways in the parental guardi anship of
their children, if it believes that a parent cannot adequately care for or
supervise the child; if the child' s physical or nmental health has been or may
be harned for any reason; if the child is found loitering or begging; or if
the child lives in a place that is used continually for the conmm ssion of

crimes. The court, in such circunstances, nmay order that the child be renmpved
fromparental custody if it deens that there is no other way to ensure proper
care and supervision. It may also place the child under the supervision of a

wel fare officer, and require the parents to conply with any directives
regarding the child's care, including that the child undergo psychiatric
observation or care.

525. Fanmily violence. In 1991, the Knesset enacted the Fanily Viol ence
(Prevention) Law, 5751-1991, which grants the courts broad discretion to grant
urgent relief in order to protect persons who have been or may be threatened
by violence fromother fanily nmenbers. Anmong other things, the court may

i ssue protective injunctions, under which the person suspected of violence
against a fanm |y nmenber may be prevented fromentering the famly hone, from
coming within a specified distance fromit, fromcomng into contact with
fam |y nenbers, or fromcarrying weapons. Until enactnment of the Law, the
availability of such an order renoving a violent famly nenber fromthe hone
was fairly restricted, typically as a subsidiary formof relief in alinony

di sputes, and only then in limted circunstances.

526. Fanmily privacy and the |aw of evidence The Evidence Ordi nance [ New
Version], 5731-1971, provides that a spouse, parent or child may not testify
in a crimnal trial against the spouse, child or parent, respectively
(sects. 3-4). Such testinopny is adm ssible, however, in trials for violent
crimes, neglect of children, sexual offences within the fanmly, offences
against mnors and invalids, or obstruction of justice or witness tanpering
related to any of these offences.
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527. Court proceedings in many fanmly-related matters, such as adoption,
custody contests between parents and trials of mnors, are generally heard in
cl osed- door session.

Reproductive privacy: abortion

528. Until 1977, Mandatory legislation crimnalizing abortion remained in
force. Current |aw enables |egal abortions at recognized nedi ca

institutions, but not w thout encroaching upon the autonomy and privacy of the
pregnant woman. For an abortion to be perfornmed legally in Israel, it nust
first be approved by a statutory commttee conposed of three persons, at |east
one of whomis a specialist in obstetrics and gynaecol ogy and another a

regi stered soci al worker, and at |east one of whom nust be a woman. Moreover,
under the Penal Law, 5737-1977, only certain specific grounds can justify
approving an abortion: if the woman is under the | egal age of marriageability
or over 40; if the pregnancy is due to relations prohibited by the crim nal
law, to incest, or to extramarital relations; if the child is likely to have a
physical or nental defect; or if continuing the pregnancy is likely to
endanger the worman's |life or cause her physical or nmental harm (Pena

Law, 5737-1977, sect. 316).

Table 12: Term nations of pregnancy in hospitals, by cause

Year 1980- 1987- 1990 1993 1994 1995
1983 1988
Applications 19,121 | 18,568 | 17,958 | 18, 586
Approval s 17,020 | 16,855 | 16,650 | 17, 211
Actual term nations 61, 444 | 30, 545 | 15,509 | 16, 149 | 15,836 | 16, 244
Article:
Wman' s age 6, 827 3,405 1,717 1,778 1,538 1,629

Qut - of - wedl ock pregnancy | 23,301 | 13, 370 6,417 7,063 7,239 7,747
Mal f or med foetus 9, 326 6, 203 3,116 2,837 2,779 2,704
Danger to worman's life 21,543 7,498 4,259 4,471 4,280 4,164
Rat es per 100 live births 16.1 15.3 15 14. 4 13.8 14.2

Per cent age of known 13.8 13.3 13.1 12. 6 12.1 12. 4
pregnanci es ¥

al Live births and term nations of pregnancies

b/ The report of one of the commi ssions in 1987 was inconplete; 72
procedures are estimated to be m ssing.
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Figure 6: Applications for abortions, approvals, and actual termninations
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529. No approval for an abortion is needed other than that of the comrttee,
even if the wonman seeking the abortion is a minor. Upon applying to the

comm ttee, the woman seeking the abortion must meet with a social worker, who
is directed by law to explain the physical and enotional dangers of abortion,
and is also instructed by the Mnistry of Health to attenpt to convince her to
choose an alternative solution to the unwanted pregnancy. The woman nust al so
nmeet with a doctor who explains the medical risks involved. The reports of
both the doctor and the social worker must be reviewed by the comittee before
it makes its decision. The woman nust al so give her witten consent to an
abortion after the physical and nmental risks have been explained to her.
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Table 13: Applications to conm ssions for termination of pregnancy (1995)

Marital status and religion Tot al To age 19

Absol ut e nunbers

Tot al 18, 145 2,318
Marri ed wonmen 8, 457 105
Unmarri ed wonen 6, 668 2,193
Rel i gi on:
Jew sh 15, 305 2,136
Musl i m 863 51
Christian 493 13
Rat es per 1,000 wonmen
Tot al 13.0 10. 4
Marri ed wonmen 12.8 9
Unmarri ed wonen 13.2 10.5
Rel i gi on:
Jew sh 13.5 12.3
Musl i m 4.5
Christian 10.5

530. Applications for abortion of a pregnancy that has devel oped beyond

the twenty-third week nust be reviewed by a special committee, conposed of the
di rector of the nedical centre to which the application has been sent, the
director of the maternity ward, the director of the neonatol ogy ward, the
director of a genetics centre, and a chief social worker. Thus far, six such
special comm ttees have been forned. It should be noted that a nminor may give
her consent to an abortion wi thout requiring approval of her parent or
representative

531. Since 1980, the number of |egal abortions performed in Israel has
fluctuated between an estinmated 14,000 to 19, 000 per year.

Article 18 - Freedom of religion and conscience

532. The State of Israel was founded as a home for the Jew sh people, in

whi ch freedom of religious worship and consci ence woul d be guaranteed to
menbers of all faiths. The full fabric of the relationship between religion
and State in Israel is quite labyrinthine. History, political expediency,
party politics, the lack of a constitution which specifically deals with
freedom of religion, and the broad power of the Knesset to legislate in
religious mtters have resulted in a patchwork of |aws and practices that are
not easily susceptible to generalization. Although the Declaration of

I ndependence defines Israel as a “Jewish State”, and the recent Basic Law
Human Dignity refers to a “Jewi sh and denocratic State”, there is no
established religion in Israel, properly so-called. Nor, however, does Israel
mai ntain the principle of separation between matters of religion and the
institutions of Government. Rather, the law and practice in Israel regarding
religious freedom may best be understood as a sort of hybrid between
non-intervention in religious affairs, on the one hand, and on the other hand
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the interpenetration of religion and Government in several forms, npst notably
by legislation establishing the jurisdiction of religious courts of the
different faiths in specified matters of “personal status”; by governnent
funding of authorities which provide religious services to several of the
religious communities; and by a series of legal institutions and practices

whi ch apply Jewi sh religious norns to the Jewi sh population. Wile it may be
said that Israel has been quite successful in guaranteeing the freedom of
religious practice and the use of sites holy to the three nonotheistic faiths,
particularly for the non-Jewi sh communities, it is nmore difficult to claim
that “freedomfromreligion” is fully protected, particularly for the Jew sh
popul ati on.

Hi storical backaround: organization of the religious communities

533. The relationship between religion and State in Israel is to a great
extent an outgrowth of the regine instituted during the Ottonman period and

mai nt ai ned during the British Mandate. The Otonman order was grounded in a
social structure in which honbgeneous religious mnority comunities existed
within a Muslimsociety. These non-Mislimreligious conmunities, called
mllets, were led by religious dignitaries who were responsible to the Otoman
Government, and generally enjoyed a fairly high degree of independence in
managi ng their communal religious affairs.* Mislimlaw (Shari'a), which was
one of the three branches of the Ottoman | egal system applied to al

qguestions of personal status involving Mislinms, including marriage, divorce
and succession. The courts of the recognized non-Mislimcomunities were
granted judicial autonomy in matters of personal status for persons who

bel onged to their comunity. The jurisdiction of these community courts
depended on the scope of rights granted to the community in question, which
varied. In general, non-Mislimcommunities were granted jurisdiction in
matters of marriage, divorce and maintenance, as well as the power to regul ate
their internal affairs, such as education and charitable institutions.

*  One noteworthy exception in this regard was the Greek Orthodox
Patriarchate. Followi ng the death of the reigning Patriarch in the 1870s,
i nternecine conflict surrounding the el ection of his successor devel oped into
prolonged rioting and violence. To help restore order, the Gtomn G and
Vi zi er promulgated in 1875 an ordi nance, which was actually a |engthy
telegram setting out, anong other things, the procedures for electing the new
Patriarch. This conflict over succession of a deceased Patriarch repeated
itself in the 1930s, during the British Mandate, resulting in two additiona
Mandat ory ordi nances regarding the election of the Patriarch and the
managenent of the Greek Orthodox Church. These ordi nances have never been
repeal ed or superseded, and thus, somewhat anomal ously, remain part of the | aw
of the State of Israel. L.C. A 688/91, S.B.C. Establishment Inc. et al.
v. Greek Orthodox Patriarch of Jerusalem(Takdin - S.Ct. 91 (2), p. 2,797
(non-conpliance with Otonman and Mandatory ordi nances regardi ng el ection of
the Greek Patriarch may be grounds for disqualifying the Patriarch as a proper
party in a lawsuit).
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Certain communities also had jurisdiction in mtters of succession. Otoman
law did not apply to foreign nationals who were subject to the consul ar
courts.

534. The British Mandatory authorities adopted the Ottoman system and kept it
largely intact: the applicable lawin matters of personal status was the
religious |aw of the conmunity to which the individual bel onged, and
jurisdiction lay with the religious courts of that community.* Mislimcourts
were given jurisdiction with regard to those foreign nationals whose nationa

| aw nade them subject to Muslimreligious jurisdiction, as was the case under
the Otoman system Matters of personal status affecting all other foreign
nationals were handed over to the newly established District Courts, unless
the foreign national consented to the jurisdiction of a religious court.

535. One of the principal problenms of the Otoman-Mandatory system was t hat
it largely did not provide for persons who bel onged to none of the recognized
communi ti es, either because they espoused no religion or disavowed the one
into which they were born, or their religion was not practised in the country,
or their religion was practised but their community not officially recognized.
Such persons were deprived, anong other things, of the right to marry unless
they adopted the religion of a recognized religious comunity.**

536. Following the establishment of the State of Israel, the Knesset

mai nt ai ned the three underlying principles of the status quo: religious |aw
in matters of personal status, conmunal jurisdiction and preferentia
treatnent of foreign nationals. As discussed in nore detail below, the
princi pal change that occurred foll owi ng i ndependence was the subsun ng of
Jewi sh communal religious institutions into official State bodies, with
authority over the entire Jew sh popul ati on, and the pieceneal enactment into
| egislation of certain religious practices under Jew sh religious |aw

(Hal akha). Three additional religious communities have been recognized - the
Druze (in 1957), the Evangelical Episcopal Church (in 1970) and the Baha'
faith (in 1971). Several other religious communities are not officially
recogni zed - Anglicans, the Church of Scotland, Lutherans, Unitarians,
Baptists, Quakers and others - and thus no local religious tribunal has

* Under the British Mandate, the recogni zed conmunities included the
Eastern (Orthodox), Latin (Catholic), Gregorian Arnenian, Arnmenian Catholic,
Syrian (Catholic), Chaldean (Uniate), Greek Catholic Melkite, Maronite,

Syrian Orthodox, and Jew sh (Knesset Israel). Palestine Order in Council

1922, as anended in 1939, Second Schedule. As under the Otoman system the
Musl i m popul ati on was not defined as a “recogni zed community”; this difference
in appellation did not inpair the power of Muslimcourts to rule in matters of
personal status involving Mislins.

**  The British Governnent nmade an initial attenpt to deal with this
problemin 1939 by adding article 65 A to the Palestine Order in Council
under which “provision nmay be made by ordi nance for the cel ebration
di ssol uti on and annul ment of marriages of persons neither of whomis a Mislim
or a member of a religious community and for the granting by the courts of
orders or decrees in connection with the marriages of such persons, their
di ssol ution or annulnent.” No inplenmenting |egislation, however, was ever
enacted by the Mandatory authorities.
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jurisdiction over their nmenbers in matters of personal status. This lack of
of ficial recognition does not affect the ability of these conmmunities to
practise their religion freely or to maintain conmunal institutions. In
certain ways these smaller, unrecognized conmunities are freer for their |ack
of official status, not being subject to regulation in any matter relating to
religious practice or law. The principal consequence of non-recognition is
that they do not receive government funding for their religious services, as
do many of the recognized communities. Their institutions do, however,
receive various tax benefits and exenptions.

537. The Muslim conmmunity. During the Mandatory period, the Supreme Council
for MuslimReligious Affairs was established to manage Miuslim matters,

i ncluding the control of wakf affairs (wakf: property, including religious
sites, held in trust for the benefit of the Miuslimcommunity or individuals)
and Muslimcourts. The nenbers of the Supreme Council were initially elected,
and then for a brief period were appointed by the British H gh Commi ssi oner.
Foll owi ng a period of violent unrest in 1936-37, wakf matters were renoved
fromthe control of the Council and transferred to a special comittee
appoi nt ed under the Mandatory Defence Regul ations (Miuslim Charities), 1937.
Upon the establishment of the State, the Suprenme Council and the speci al
comm ttee ceased to function and the Muslimcomunity was left without a
religious organ or conmunal religious institutions.

538. The Muslimreligious courts were re-established by legislation in 1961.
These courts have exclusive jurisdiction in matters of personal status over
all Muslims, including foreign nationals who are subject to the jurisdiction
of Shari'a courts under their national law. In fact, the scope of powers of
the Shari'a courts is broader than all other religious courts in Israel, a
vestige fromthe Ottoman and Mandatory periods. As organs of the State, the
Muslim courts are funded through the Mnistry for Religious Affairs; its
judges (kadi) are State enpl oyees, appointed by the President of the State
upon the nomination of a nine-nmenber comrittee which parallels the selection
committee for judges in the rabbinical and civil courts. The ternms of office
for kadi mrror those of judges in the other court systems, and are simlarly
ai med at ensuring judicial independence.* In matters of personal status, the
Shari'a courts apply Muslimlaw as consolidated in the Ottoman Law of Famly
Ri ghts of 1917, with nodifications deriving fromlsraeli legislation in
specific matters. While the Shari'a courts enjoy substantive independence in
deci ding the cases before them they nay be said to suffer fromtwo principa
problens. First, the |aw does not require that kadis have |legal training, or
any mnimum | evel of education, as a condition for appointnent, resulting in a
bench of uneven quality. |In addition, the Muslimreligious court system has
not received adequate governnment funding to maintain an efficient |level of
judicial admnistration. Efforts to renedy these problens are di scussed

bel ow.

539. The Israeli Government, which assuned the powers of the British
Hi gh Conmi ssi oner under the 1937 regul ati ons nenti oned above, has not used its
powers to reconstitute the special comittee for managenment of wakf affairs.

* Terms of judicial tenure, and judicial independence generally, are
di scussed under article 14 above.
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Rat her, under the Absentees' Property (Amendnent No. 3)(Rel ease of Charity
Property and its Use) Law, 5725-1965, ownership of wakf property has passed to
t he Custodi an of Absentee Property. The Law requires the setting up of a
conmttee of trustees for each of the Muslimcommunities in Tel-Aviv-Jaffa,
Ram e, Lod, Haifa, Acre, Nazareth and Shfar'am These committees are not

el ected, but appointed by the Governnment. The |aw enpowers the Custodian to
rel ease wakf property and to transfer it to the trustee commttees, which are
directed by the Law to manage the property and use its income on behalf of the
Musl i m popul ati on for educational grants, professional training, health,
religious studies, maintenance of religious rites or custons, aid to the poor,
and ot her purposes sanctioned by the Governnent. The incone fronmnvakf

property not transferred to the trustee committees nust neverthel ess be used

only for the above purposes. WAkf properties in Jerusalem- including the
Tenpl e Mount, holy to Muslinms and Jews alike - are not subject to the above
arrangenment. Rather, they continue to be managed by the Jerusal emwakf

comm ttee, which was appointed by the Jordani an Government until the formation
of the Palestinian Authority.

540. Apart fromthe Jerusal emwakf, religious services in the Miuslim
community are generally maintained and funded | ocally by residents of the
towns and villages, with some funding fromthe Governnent, which pays the
sal aries of the prayer caller (muezzin) and clerical |eader in many towns,
and al so distributes funds for repair and nmmi ntenance of nosques, graveyards
and other sites of religious inmport.

541. The Christian communities Conpared to the other religious communities
in Israel, the Christian conmunities maintain the highest degree of

i ndependence in managing their affairs. Wth the exception of the Geek
Orthodox Patriarchate, as discussed above, the 10 recogni zed Christian
communi ti es have no statutory provisions regulating their interna
constitution, as none of them has applied either to the British High

Commi ssioner or to the Israeli Governnent, under the Religious Communities
Ordi nance, for confirmation of their rules of organization. However,
religious marri ages between Protestants, whose comunities have not been
“recogni zed”, are cel ebrated, registered and recogni zed by the rel evant
government agencies. \Wile the judgenents of the religious courts of the
recogni zed communities have the same status and force as any judgenment issued
by the civil courts, the organization and activity of the Christian courts -
unlike their Miuslimand Druze counterparts - are not provided for in Israel

| egislation, but are wholly an internal matter for each Church. Some of the
Christian conmunities in Israel are controlled and directed by their higher
religious authorities in Arab countries; the Governnment has consistently

mai ntai ned a policy of not intervening in such control, and allows visits by
religious figures across the border to enable these communities to nanage
their affairs

542. The Christian communities receive a mniml anount of funding fromthe
Government for repair and mai ntenance of churches, graveyards and other
religious sites.

543. The Druze community. |In 1957 the Druze comunity applied for and
received recognition as a religious community fromthe Mnister for Religious
Affairs. The comunity is headed by a Religious Council appointed by the




CCPR/ C/ 81/ Add. 13
page 168

M nister for Religious Affairs, and has its own system of religious courts,
establ i shed under the Druze Religious Courts Law, 1962. These courts have
exclusive jurisdiction in matters of marriage and divorce of Druze, as well as
in matters relating to the creation and adnmi nistration of Druze religious
trust charities. |In other matters of personal status, the Druze courts have
jurisdiction by consent of the parties. The Government has undertaken
recently to increase significantly the amount of funding directed towards
religious services for the Druze community. |In 1997, the total amount of
funding will reach approximately NIS 8 million ($2.4 mllion), as part of a
much | arger funding programme for the Druze and Circassian communities
generally, which is discussed under article 27.

Fundi ng of non-Jewi sh reliqgious services

544. I n conparison with funding of Jewi sh religious institutions, the
non-Jewi sh communities are rather severely undersupported by the Governnent.
The Muslim community, for exanple, which conprises roughly 16 per cent of the
general popul ation, received in 1996 an anount equal roughly to 2 per cent of
total funding for religious services by the Mnistry for Religious Affairs.

Table 14. Funding of reliqgious services to non-Jewi sh and Jew sh sectarian
communities (in thousands of shekels)., 1994-1996

Type of funding 1994 1995 1996

Rel i gi ous courts 3 200 4 757 5 006

640 a/ 640
Devel opment of religious sites 824 2 300 6 920
Muslim religious services 10 200 11 733 14 221
Druze religious services 158 308 1 056
Christian religious services 357 652 1 083
Samaritan religious services 33 50 52
Karaite religious services 469 698 727

al In 1995 and 1996 an extra NI S 640,000 were added to the operating

budget of the religious courts for conputerization and rental fees.

545. The probl em of underfundi ng has perhaps been greatest in the Mislim and
Druze conmmunities, for two reasons: their religious courts are State organs,
and thus rely on Governnment funding for their operation, and, unlike npost of

the recogni zed Christian comunities, they do not receive substantial support

froma central religious organ, either abroad or within Israel. The Mnistry
of Religious Affairs has recognized the need to inprove the I evel of funding
for religious matters to the non-Jewi sh communities. |n August 1995, the

M nistry published a detailed plan, entitled “One Law', which set out to
achi eve gradual equality in the services given to the non-Jewi sh and Jew sh
communi ties, both by substantial increases in funding and by institutiona
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reforms. For the Miuslimconmunity, the plan includes, anbpng other things, the
establ i shment of a national Mislim Religious Council, inmprovenent of terns of
enpl oyment of Muslimclergy who are enployed by the State, substanti al
increases in funding to Muslimholy places, establishnment of an organization
that would handle all matters relating to the annual pilgrimge to Mecca (haj)
by MuslimlIsraeli citizens, establishnent of a centre for devel opment of
religious services and structures for the Muslim comunity, inprovenent of
physi cal plant and conputerization of the Shari'a courts, adding nore kadi
positions, establishment of a code of ethics for kadis, and an amendment of
the Kadis Law, 5721-1961 to require |legal or other academic training as a

m ni num requi rement for appoi ntnent of kadis. For the Druze community, the
pl an included the addition of two kadis, one of whom would serve as the

di rector of the Druze religious courts, finding new quarters for the Druze
courts and conputerizing them and establishing a Druze religi ous counci

whi ch woul d manage the religious affairs of the Druze in Israel. For the
Christian conmunities, the plan included the participation of the Mnistry for
Religious Affairs in the cost of repairing certain Christian holy sites,
churches and graveyards. The recommendati ons of the above plan have been

i mpl emrented only partially. Funding for religious services to the Miuslim and
Druze conmmunities has been increased, some 50 new positions have been filled
for clergy and adm nistrative staff, and the budget for repair of religious
bui | di ngs has al so been augnented. |In particular, the allocations of the

M nistry of Religious Affairs for devel opment of religious sites and buil di ngs
in the Druze and Circassian communities were increased fromN'S 910, 500
(approx. $300,000) in 1995 to NS 7.7 million (approx. $2.41 mllion) in 1996
and a projected NIS 8.4 nmillion (approx. $2.5 nillion) in 1997.* The
reconmendati ons regarding institutional and |egal reform however, have not
yet been inplenmented as of the subnission of this report.

Jewish religious institutions and the State

546. To understand the degree to which Israel inplements its obligation under
this article with regard to the Jewi sh population, it is necessary first to
delineate sone of the main features of the conplicated institutional and | ega
context in which Jewish religious |law operates in a “Jew sh and denocratic”
State.

547. Judai sm has al ways been at once a religious doctrine and way of life, a
race, a nation (amyisrael), a shared culture and history. Until the nodern
era, virtually the entire Jew sh people lived according to the precepts of

Jewi sh religious | aw (Hal akha), which enconpasses not only a religious
doctrine and form of worship, but a conprehensive body of binding | aws
extending to every area of private, religious and civic |life. Religious life
took place within traditional communities in the various countries to which
the Jew sh people were dispersed, and these comunities had clerica
institutions with effective power to interpret and enforce conpliance with the

* The Circassian conmunity, which is grouped together with the Druze
communi ty for adm nistrative purposes, essentially consists of one town,
Kf ar Kama, which received NI'S 500,000 in funding fromthe Mnistry of
Religious Affairs in 1996, and a significant portion of the popul ati on of
anot her town, Rehani a.
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religious law. Wthin this self-contained | egal and social system certain
secul ar laws promul gated by the gentile rulers in places where Jew sh
communi ties dwell ed were recogni zed as binding in various degrees. \Wile

t hroughout its history Judai sm has been witness to heterodox doctrina
factions, such as the pre-Paulian Christians, the Essenes, and the
seventeenth century Sabbatean novenent, and to differences of religious
doctrine within the mainstream conmunities, it has been primarily over the
| ast 250 years that Jews around the world have devel oped a spectrum of
approaches to religious practice, ranging fromtotal non-observance to
compl et e observance of Hal akhic law. In the West, the Reform Conservative
and Reconstructionist novenents energed as voluntary alternatives to orthodox
religious practice. For npst of the twentieth century, and especially
following the annihilation of European Jewi sh comunities during the

Second World War, the vast mpjority of the world Jew sh popul ati on has not
been orthodox in religious practice.

548. In the land of Israel, even prior to the establishnment of the State, the
| ack of a conplete overlap between Judai sm as a people and as a religion has
taken on a nore pronounced, political cast than el sewhere. Although Zionism
as an ideology and political novenent had deep roots in the Jewi sh tradition,
in which the return to the Holy Land and re-establishnment of the ancient
religious order has held a central eschatological role, Zionismwas in
practice largely a non-religious novenent, with a minority of religiously
observant nmenbers; in the eyes of many of its adherents, noreover, it was
viewed explicitly as an alternative path of collective self-realization to the
rigorously observant life of Jewi sh communities in the Diaspora. This

dom nant strand of Zionismsought to create a honmel and for the Jew sh people
as a whole, regardl ess of their level of religious observance. On the other
hand, the orthodox Jewi sh comunities viewed the establishnent of a Jew sh
honel and t hrough the prismof the religious tradition, in which it was clear
that the conprehensive system of Hal akha, emanati ng under orthodox doctrine
fromdivine revelation at Mouunt Sinai, would be the law of the land. In
schol arly debates through the centuries, the notion of a Jewi sh Governnent in
the land of Israel based upon a secul ar outl ook was never even consi dered.
See, e.g., Minonides, Law of Stolen and Lost Things V, 11; Mainonides,
Commentary on the M shna, Nedarim27 b. Thus, the energence of a largely
secul ar Zioni st novement and the establishnent of a Jewish State based on
secul ar laws which are to a great extent inconsistent w thHal akha set

two | egal orders agai nst one another, each demandi ng prinmacy. Sonme segments
of the orthodox conmunity do not recognize the legitimcy of the State's
secular institutions, preferring, for exanple, to bring their disputes before
rabbi nical tribunals rather than the civil courts. At the sane tine,
religious political parties have been represented in every Knesset since the
establi shment of the State - they conprise roughly one fifth of the current
Knesset - and take a substantial role in the adm nistration of Governnment at
all levels. The religious parties work through the political and |egislative
processes to further the adoption of Jew sh religious |aw as the | aw of the

| and, or at |least the law that binds the Jew sh population, in a variety of
areas. Most of the observant comunity, however, as well as the State itself,
have attenpted to accommpdate the two conpeting systens of law within a
denocratic framework.
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549. The nature of the acconmpdati on between Jew sh religious |aw and the
institutions of the secular State is based upon the follow ng principles:

(a) As it does with regard to the other recognized religious
communities, the State recognizes the jurisdiction of the Rabbinical Courts
over all Jewish citizens and residents (not only those who were vol untary
menbers of the community, as during the Mandatory period) in matters of
personal status, including exclusive jurisdiction over matters of marriage and
di vorce. These courts decide according to the precepts of Hal akha;

(b) In certain other matters of personal status the provisions of
Hal akha are binding and are applied even in the civil courts;

(c) The State confers powers upon the Chief Rabbinate, which is
organi zed under |aw and supported by State funds;

(d) At the local level, the State confers powers on religious
councils, which are simlarly organized under | aw and funded in part by the
St at e;

(e) The State attends to religious education, and there is a network
of State religious schools in addition to the State non-religious schools and
i ndependent religious school systenms, which also receive government funding in
many cases;

(f) The Mnistry of Religious Affairs may use part of its budget for
the religious needs of the Jewish community, as it nay do for other religious
communi ties, and the Mnister may enact regulations with a religious purpose
if so authorized by the Knesset;

(9) The Knesset has enacted laws with a religi ous background regardi ng
t he Sabbath and Jewi sh holidays, dietary |aws, and other matters;

(h) The |srael Defence Forces has a chapl aincy, and applies Jew sh
dietary laws to the entire arnmny;

(i) The actions of all State institutions that act in the religious
sphere - both governnent offices and organi zati ons operating under col our of
Knesset legislation - are subject to review by the High Court of Justice,
including in matters related to the application of religious |aw,

(j) The provisions of certain secular |aws, such as regardi ng equa
rights for women, adoption of children and spousal property relations, are
bi nding on the religious as well as the civil courts. According to Suprene
Court precedents, a judgement of a religious court contrary to such secul ar
provisions of lawis in excess of its jurisdiction. (See H C.J. 202/57,
Sidis v. President of Suprenme Rabbinical Court, 12 P.D. 1528.)

550. As discussed in nore detail below, these arrangenents are not al ways
easily reconciled with the broad principle of religious freedom \ile it
shoul d be enphasi zed that the State protects the freedom of Jews and non-Jews
alike to engage in their chosen formof religious practice or worship, and
that in nost cases the application of religious precepts by institutions of



CCPR/ C/ 81/ Add. 13
page 172

the State, such as in the prohibition of work on religious days of rest, does
not conpel Jews or non-Jews to violate the precepts of their chosen faith, it
remai ns the case that sonme religious nornms - primarily in matters of persona

status, such as marriage, divorce, conversion and burial - are applied in a
manner that infringes upon the right of persons not to be bound by religious
| aws which they do not espouse. In addition, the non-orthodox Jew sh

communi ti es have had to struggle to attain a |level of recognition equal to
that of the orthodox comunities in matters of worship and religious
aut hority.

Legal sources quaranteeing religious freedom

551. Article 83 of the Palestine Order in Council, 1922, enacted during the
Mandat ory period, provides:

“All persons in Palestine shall enjoy full Iiberty of conscience, and
free exercise of their forns of worship subject only to the maintenance
of public order and norals. Each religious community recognized by the
Government shall enjoy autonomy for the internal affairs of the
communi ty subject to the provisions of any Ordi nance or Order issued by
t he Hi gh Conmi ssi oner.”

The individual right to freedomof religion is not specifically nentioned, but
is included in the broad term"freedom of conscience", which enconpasses al
forns of belief and points of view. C A 450/70, Rogozinski v. State of

| srael, 26(1) P.D. 129, 134. During the Mandatory period, article 17 of the
Order-in-Council provided that any legislation limting absolute freedom of
religion and worship in all forns, except as necessary to ensure public order
and norals, should be null and void; it also prohibited Iegislation

discrim nating in any manner between persons on grounds of nationality,
religion or |anguage. Since the establishnent of the State, however, the
Order-in-Council no | onger occupies the suprene position which it held under

the Mandate: although it still is binding on the executive branch, the
Knesset, by virtue of its sovereignty as a legislative body, is not prevented
frompassing laws in contravention of it. |Israel's Declaration of

I ndependence specifically guarantees freedom of religion and conscience to al
citizens of the State, without regard to religion, race or sex. However, as
noted el sewhere in this report, the Declaration does not have the force of a
Constitution or an ordinary statute; the principles which it enunciates are
basically of declarative effect, although they have served as an inportant
interpretive tool in the formation of Israel's devel opnent of human rights.
Indeed, it nay be noted that one of the nobst recalcitrant problems that has
prevented the consolidation and enactnent of a constitution since Israel's
foundi ng has been the difficulty of resolving at the political |evel the
fundanental tension between orthodox and secul ar conceptions of a Jew sh
State, as discussed above. Although the Supreme Court, in the absence of a
proper constitution, has established several fundanental human rights in
Israeli law by giving constitutive weight to the fact, as stated in the

Decl aration of |Independence, that I|Israel was founded as a denocracy, it has
ruled that it will interpret statutes in a manner which accords with the
Decl arati on and uphol ds freedom of conscience and religion in its entirety
only to the extent that there is doubt as to the legislative will of the
Knesset in this regard (ibid., p. 136).
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552. The enactnent in 1992 of Basic Law. Human Dignity and Liberty may wel
hel p provide a firmer constitutional foothold for the protection of religious
freedom Although the Basic Law does not explicitly nention religious freedom
as one of the fundanmental rights protected therein, it does provide that
fundanental human rights shall be interpreted "in the spirit of the principles
in the Declaration of |ndependence" (sect. 1), which, as mentioned,
specifically include the freedom of religion and conscience. Moreover, the
express intention of the Basic Lawis to establish "the values of the State of
I srael as a Jewi sh and denocratic State" (sect. 1 A); setting aside for the
nmonent the difficulties in reconciling these two defining characteristics of
the State, the constitutive principle of denocracy, which the Suprenme Court
has used to buttress the existence of the right to freedomof religion and
consci ence, has now been given clear grounding in a constitutional statute.
VWil e the Court has not yet ruled squarely on the issue, several decisions and
other writings by sone of the Justices indicate support for the view that the
general right to human dignity protected by the Basic Law includes freedom of
religion and conscience (as well as other freedons contained in the

Decl aration, such as the right to equal treatment and freedom of speech),

whi ch thus has the status of a suprene, constitutional legal norm See, e.g.,
H C.J. 5016/96, Horev v. Mnister of Transportation (97 Takdin 421 (1997))
["Religious coercion constitutes a violation of human dignity" (Barak, P.)];

H C. J. 5394/92, Huppert v. "Yad Vasheni', 48(3) P.D. 353.

553. Specific laws protecting freedom of worship, holy places and reliagious
sentinments. Apart fromthe general guarantees of religious freedom descri bed
above, several specific statutory provisions help ensure the freedom of
religious worship and the safekeeping of and access to holy places for nenbers
of all faiths in Israel. Several of these are contained in sections 170-173
of the Penal Law, 5737-1977, as foll ows:

“170. A person who destroys, damages or desecrates a pl ace of

wor shi p or any object which is held sacred by a group of persons
with the intention of thereby reviling their religion or with the
know edge that they are likely to consider such destruction,
damage or desecration as an insult to their religion is liable to
i mprisonnent for three years.

“171. A person who willfully and without proving |aw ul
justification or excuse disturbs any neeting of persons lawfully
assenmbl ed for religious worship or wilfully assaults a person

of ficiating at any such neeting or any of the persons there
assenbled is liable to inprisonment for one year

“172. A person who, with the intention of wounding the feelings of
a person or of reviling his religion or with the know edge t hat
the feelings of a person are likely to be wounded or his religion
likely to be insulted thereby, trespasses on any place of worship
or burial or any place set apart for funeral rites or as a
depositary for the remains of the dead or offers any indignity to
a human corpse or causes di sturbance to any persons assenbl ed for
a funeral is liable to inprisonnment for three years.
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“173. A person who does any of the following is liable to
i mpri sonnent for one year:

“(1) publishes any print, witing, picture or effigy calcul ated
to outrage the religious feelings or belief of other persons;

“(2) wutters in a public place and in the hearing of another
person any word or sound calculated to outrage his religious
feelings or belief.”

554. The Protection of Holy Places Law, 5727-1967, expands on the sanctions
contained in the Penal Law by mandating that holy places of all religions be
protected from any "desecration or other violations", and prohibiting any act
that might inmpair the free access of nmenbers of all religions to their holy
pl aces or "anything likely to violate the feelings of the menmbers of the
different religions with regard to those places". Desecration or other

viol ations of holy places are punishable by seven years' inprisonment;

i mpai rment of free access and viol ation of feelings as nmentioned above are
puni shable by five years' inprisonment. It should be noted that the
protection of religious feelings of religious groups under this |law, unlike
the parallel provisions in the Penal Law, does not require actual crimna
intent or know edge, but suffices with constructive know edge by the of fender
that such an emptional violation is likely to be caused as a result of his
conduct. In addition, several other statutes aimto protect holy sites

agai nst physical harmby requiring the consent and guidelines of the Mnister
of Religious Affairs as a precondition to the performance of certain actions
in or near a holy place, such as excavations (M nes Ordi nance,

sect. 8 (1) (a)), drainage plans (Drainage and Protection Agai nst Flooding
Law, 5718-1958, sect. 22 (a)), water and sewage systens (Water Law, 5719-1959,
sects. 70-71; Local Authorities (Sewage) Law, 5722-1962, sect. 14), declaring
the site a national garden (National Parks and Nature Reserves Law, 5723-1963,
sects. 4-5), vacating and denolishing houses (Building and Evacuati on of
Rehabilitati on Areas Law, 5725-1965, sect. 51), and so on. Furthernore, nost
of the holy places are also antiquities sites, and thus are protected by
simlar provisions in the Antiquities Law, 5738-1978.

555. In practice, the access to holy places and freedom of worship for
menbers of all faiths is very strictly guarded, with a few exceptions relating
to the maintenance of public order or nmorals. Wthin the Christian community,
there are no holy sites at which freedom of access and worship is restricted
by the State. It may be noted that the physical control over some parts of
the Church of the Holy Sepul chre, the nearby Deir Sultan chapel, the Tonmb of
St. Mary and the Church of the Ascension have been the subject of
centuries-old internal disputes between different Christian denoni nations, and
give rise to a certain limtation on freedom of access to nenbers of riva
denom nations; the State, however, has adopted a consistent policy of
non-intervention in these disputes.

556. The Tenple Mwunt. Access to the Tenple Munt, Judaism s holiest site
and the third-npst holy site to Muslins, has been treated with special caution
and sensitivity due to the extreme volatility of the religious and political
passions that surround the place, which have nore than once erupted into
violence. For this reason, anong others, in the aftermath of the June 1967
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war in which Israel took control of the Od City of Jerusalem adm nistration
of the Tenple Muunt was left in the hands of the Mislinwakf. Moreover, the
Government made the extraordinary decision to prohibit Jews from praying on
the Tenple Munt, as opposed to nerely visiting the site. In the many
petitions which have been filed over the years on behal f of Jew sh groups
seeking to pray on or near the Munt, the Suprene Court has held that while
Jews have the fundamental right to pray on the Tenple Mount, the realization
of that right is conditional upon the approval of the governnent authorities,
who nust decide in each case whether an exception may be nade to the genera
policy against allowing Jews to realize their right to pray, for reasons of
public order and safety. |In general, the Court decides in such cases whet her
the realization of the right of Jews to worship where they choose bears a
"near certainty" of severe violation of public order or safety, and whether
time, place and manner restrictions my enable a realization of the right

wi t hout thus endangering public order. The Court has disnissed a series of

petitions by Jew sh groups seeking to pray on the Tenple Munt; in one case
the Court allowed a single Jew to pray on his own on the Tenple Mount,
provided that the prayer did not ampbunt to "a denonstration", later limting

this right of individual prayer by holding that it could not be perforned with
prayer accessories such as a prayer book, prayer shawl or phylacteries.

H CJ. 99/76, Harluf Cohen v. Mnister of Police 30(2) P.D. 505;

H CJ. 67/93, "Kach" Mvenment et al. v. Mnister for Religious Affairs et al .,
47(2) P.D. 1. In other cases the Court has allowed Jew sh groups to pray
outsi de one of the gates to the Tenple Munt subject to restrictions of tine,
pl ace, numnmber of worshippers and so on. See, e.g., H C J. 292/83, Tenple

Mount Faithful v. Conmander of Police for the Jerusal em Regi on 38(2)

P.D. 449. On the other hand, the Police reserves the right to exclude

i ndi vidual Muslims fromentering the Tenple Munt for prayers when it deens it
necessary to do so to maintain public order and safety, typically during
periods of particularly heightened tension or unrest, when thousands of

wor shi ppers conme for Friday prayers. Under current practice, the Police
mai nt ai n checkpoints outside the gates to the Tenple Munt, and thewakf
screens entrants inside the gates on "religious" grounds, such as

appropri ateness of dress or exclusion of non-Mislins during prayer tines.

557. Adjoining the Tenple Mount on the west side is the site known as the
Western Wall, widely considered to be the npst inportant existing place of
prayer for Jews. During virtually the whole period since the destruction of
the Second Tenple in 70 A D., Jews were not allowed to enter the Tenple Munt
by those who controlled it, and this remant of the retaining wall of the

anci ent Jewi sh Tenpl e becanme the npst tangible link to the bedrock of the

Jewi sh religion and history. Because of its centrality, the Wall has recently
becone the focus of conflicts regarding the right of all Jews to conduct
prayer services according to their chosen manner of worship.

558. In 1989, a group of women who sought to pray at the Wall in a manner
unacceptable to the majority of orthodox Jewy, carrying the scrolls of the
Torah, wearing prayer shaw s and reading fromthe Torah, were violently
evicted fromthe Wall area by orthodox worshippers. Two groups of wonen, who
came to be known as the "Wonen of the Wall", petitioned the Hi gh Court of
Justice to allow themto worship as they wished. H C. J. 257/89, 2410/90,
Hof f man v. Custodi an of the Western Wall, 48(2) P.D. 265. During the hearing
of the petition, the Regulations for the Protection of Holy Places for Jews,
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5741-1981, were anended to prohibit the "conduct of a religious cerenpny [at
the Western Wall] in a manner not in accordance with the practice of the

pl ace, which violates the feelings of the worshipping public towards the

pl ace". A divided Court rejected the wonens' petitions, subject to the
reconmendati on of the President of the Court that a public commttee be set up
to find an arrangenent which would not prevent the wonen from praying as they
wi shed, and at the sane time would reduce the injury to the feelings of the
orthodox majority of worshippers at the Wall. The Comrittee thus established
during the course of the |egal proceedings also considered a request by Reform
and Conservative Jew sh groups to hold prayer services according to their
customin the rear section of the Western Wall plaza, after attenpts to do so
were di srupted due to the fact that these groups conduct their services

wi t hout any physical separation between nen and wonen. |In April 1996, the
Committee reconmended that an "alternative plaza" be established for the
prayer services of the wonen and Reform groups, outside of the Od City walls;
it also recomended that the Reform and Conservative groups not be allowed to
pray in groups according to their customin the Wall plaza itself, even during
separate prayer times. As of the subm ssion of this report, a pernanent

sol ution has yet to be reached on the matter, which pits the right to freedom
of worship of different segnents of the Jewi sh comunity agai nst one anot her.
The division of opinion anong the nembers of the three-judge Suprene Court
panel rather aptly reflects not only the tension between these statutory
rights, but also the underlying tension between religious and secul ar
conceptions of the Jew sh homel and. One of the Justices, D.P. Elon argued
that the wonens' manner of prayer violates Jewi sh religious | aw, such that
allowing it would be tantamunt to a desecration of the holiness of the site.
Because allowi ng the wonen to pray as they wi shed, in Justice Elon's view,
woul d violate the freedom of worship of orthodox persons, it was necessary to
find "the broadest comon denonmi nator ampong all worshi ppers"; and as the vast
majority of worshippers at the Wall are Orthodox, Justice El on argued that
their interest should be preferred, both because of the fear of violation of
public order that the wonens' services would arouse, and because such services
woul d effectively prevent the orthodox worshi ppers from holding their services
at the site. J. Levin, in a mnority opinion, rejected the "broadest conmmn
denom nat or" approach of Justice Elon as giving a nmonopoly to one religious
outl ook on the issue over all others; instead, he argued that the proper

bal ance nust be found to enable all Jewi sh groups to pray in groups at the
Wal |l without overly violating the feelings of other worshippers. P. Shangar
joined Justice Elon's opinion, but maintained that the "broadest common

denom nator" requires finding arrangenents that "ensure freedom of access and
freedom of worship to everyone, wi thout forcing a unique form of conduct on
those who do not desire it and without harmto the feelings of the faithful".

559. The rule in the "Wonmen of the Wall" judgement may not extend beyond the
speci al case of the Western Wall. In an earlier decision, for exanple, the
Court declared null and void the refusal of a local religious council to |ease
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a public hall to a non-Orthodox group for holiday prayer services due to its
devi ance from orthodox practice. H C. J. 262/62, Peretz v. Kfar Shmaryahu
Rel i gi ous Council, 16 P.D. 2101.

| nposition of secular norns in contravention of religious |aw or custom

560. |In certain instances, overriding public policy interests are deenmed to
justify the inmposition of certain secular nornms on the entire popul ation, as
is the case with the crimnal prohibition of bigamy. 1In rejecting an appea

agai nst the prohibition of biganmy as constituting religious conpul sion against
the Muslim community, for whom bigamy is not forbidden by religious Iaw

J. Silberg, noted that “the neaning of 'freedomof religion' is not freedomto
do what the religion allows, but rather freedomto do what the religion
requires”. H. C J. 49/54, MIchemv. Judge of the Shari'a Court, 8 P.D. 910
913. Over the years, however, the Court has fully recognized the right to
freedomfromreligion in such a manner that this earlier holding may not still
be controlling (see H. C.J. 5016/96, Horev v. Mnister of Transportation

supra).

561. Until 1980, the Anatony and Pat hol ogy Law, 5713-1953, pernitted the
performance of autopsies without the prior consent of the deceased or the
consent of his or her famly. Follow ng vehenent opposition to the |aw by the
Orthodox Jewi sh community, the | aw was anmended to prevent autopsies in the
event that a famly nenber or, in appropriate circumstances, a relative
opposes such a procedure, except when it is necessary to use part of the body
of the deceased to save another human life. The probl em beconmes nore thorny
when the secular norns are inposed upon authorized religious institutions

rat her than private persons. To take one exanple, the Suprene Court held the
Rabbi ni cal Court, in adjudicating questions of division of marital property in
the context of a divorce suit, nust rule in accordance with civil |aw

princi ples guaranteeing the woman's right to an equal share in the marita
estate, based on the notion that marital property issues are not anong those

i ssues of “personal status” which are to be governed by religious law. H. C. J.
1000/ 92, Bavli v. Great Rabbinical Court of Appeal, 48(2) P.D. 221. Such a
deci sion departs fromthe principles of Jewi sh | aw, under which the divorcing
husband nust pay his wife the anpunt stipulated in the formal religious
marriage contract, unless released fromthat obligation according to other

Hal akhi ¢ princi pl es.

562. Enploynent and days of rest. The State of Israel fully guarantees the
right of enployees to observe the holidays and days of weekly rest prescribed
by their religion. The Law and Administration O dinance, 1948, provides that

“Sabbath [ Saturday] and Jewi sh festivals ... shall be the established days of
rest in the State of Israel. Non-Jews shall have the right to observe days of
rest on their Sabbath and holidays.” The Hours of Work and Rest Law,

5711-1951, gives every worker the right to a day of weekly rest which shal
not be less than 36 consecutive hours. Non-Jews may choose the day on which
they take their weekly rest, either on Friday, Saturday or Sunday (sect. 9);
this rule all ows enployees to adapt their work schedules, if they wish, to

that of an enpl oyer who observes a different day of rest. Mreover, enployers
are forbidden fromrefusing to hire an enpl oyee who, upon being hired,
notifies the enployer that he or she will not work on the weekly day of rest

for reasons of religious observance; nor may enployers require an enployee to
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obligate to work on the day of weekly rest as a condition of enploynent.
These restrictions do not apply to enterprises responsible for public
security, State security, public health or the provision of certain essentia
services, as well as hotels and the electric utility. The |law further forbids
enpl oyment of workers, or the performance of work by owners of workshops or

i ndustrial undertakings, on the day of rest unless a permt is received. The
M ni ster for Labour and Social Affairs issues permts for Sabbath work if he
is convinced that interruption of work will inmpair the defence of the State,
the protection of property or bodily integrity, or if it will cause
significant econom c |oss or substantially inmpair the provision of essential
services. A mnisterial conmittee is authorized to give general pernmits to
cl asses of enterprises, which it has done, for example, for hotels and guest
houses, nedical institutions and |lifeguards. Menbers of cooperative

soci eties, such as kibbutzim may performwork on the Sabbath which is
connected with nmaintenance of necessary services.

563. Public restrictions on the Sabbath and holidays While the right of

i ndi vi dual enpl oyees to observe their religious holidays and rest days is
protected as descri bed above, the mandatory closing of businesses and services
on the Jew sh Sabbath has been the source of contention between the religious
and secul ar segnents of the Jewi sh conmunity. Until the late 1980s, |ocal and
muni ci pal authorities tended to prohibit opening of businesses on the Jew sh
Sabbat h and holidays by virtue of their general authority to oversee the
openi ng and cl osing of various businesses. |In 1987, for the first time, the
Jerusal em Magi strate's Court held that a municipal regulation forbidding the
openi ng of cinemas on the Sabbath wasultra vires, and that municipalities
coul d properly enact such regulations only if explicitly enpowered to do so by
the Knesset. Cr.F. (Jerusalem 3471/87, State of I|srael v. Kaplan et al.,

P.M 5748, vol. 2, p. 265. Following this judgenent, the Knesset anmended the
Muni ci palities Odinance to give nunicipalities such explicit authority to
take account of considerations related to religious tradition in ordering the
openi ng or closing of businesses on the Sabbath. Municipalities Odinance
(Amendnent ) (No. 40) Law, 5750-1990. As a practical matter, cinemas in the

| arger cities, including Tel Aviv, Haifa and, to an extent, Jerusalem are

open on the Sabbath eve. In one city, Netanya, a municipal regulation was
enacted to prohibit operation of cinenmas on the Sabbath eve unless their
operation is intended “for cultural or educational needs”. |In a petition

chal l enging the validity of these regulations, the Suprenme Court ruled that
cinema i s undoubtedly a “cultural and educational activity”, and thus woul d
not be prohibited. H C.J. 5073, 5609, 5799/91, |Israel Theatres Ltd. et al. v.
Net anya Municipality, 47(3) P.D. 192.

564. Public bus transportation does not operate on the Sabbath, except for
the cities of Eilat and Haifa, according to |ong-established custom which has
not been altered by municipal by-laws. |In those cities in which public bus
transportation does not operate, there are private bus and taxi conpanies
which, to a certain extent, serve the needs of the secular population. The
Ben- Gurion International Airport has incom ng and outgoing flights on the
Sabbath, but EI Al, Israel's national airline, has no flights on the Sabbath,
by virtue of a governnment decision; nor does |srael Railways operate on the
Sabbat h.
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565. Another hotly contested issue, primarily in Jerusalem has been the
closing of traffic arteries which pass through Orthodox Jew sh nei ghbourhoods
on the Sabbath and holidays. Many side streets in such nei ghbourhoods have

| ong been cl osed on the Sabbath, so as not to violate the sanctity of the
Sabbath for the Orthodox community, for whom all manner of |abour (including
notor transportation) is prohibited on the Sabbath. Over the past severa
years the principal conflict has been over the efforts to close a mjor
traffic artery, Bar Ilan Street, during the Sabbath or at |east during prayer
times. Several petitions have been filed in this matter to the High Court of
Justice (see, e.g., H CJ. 5016/96, Horev v. Mnister of Transportation
supra), and two separate public comm ttees have been formed to reconmend
solutions to the problem The Court has ruled that the Transportation

| nspector, who is authorized to decide on closing major traffic arteries, may
take the needs of the religious public into consideration, but rmust bal ance

t hose needs against the freedom of nmovenment of the non-Orthodox conmunity.
The street is currently closed during times of prayer, and open during the
rest of the Sabbat h.

566. \While |Israel recognizes the need to bal ance between the needs and
interests of religious and non-religious comunities in inmposing genera
restrictions on the Sabbath such as those described above, the restrictions

t hensel ves do not inpair the freedomof religion the secular comunity as

such - certainly in the sense of the freedomto practise their religion in the
manner they choose, but also in the sense of freedomfromreligious
compul si on, provided that reasonable alternatives exist for the activities and
services so restricted.

567. Conversion. In general every person in Israel has the right to change
his or her religion, and the State intervenes neither in the individual's

deci sion to adopt or change religion, nor in the decision of a particular
religion to accept any person as a nember. H. C J. 1031/93, Pesarro
(CGoldstein) v. Mnister of Interior. |In certain circunstances, however, a
formal official approval of conversion may be demanded, such as when the
conversion would result in the conferral of particular rights as a result of
one's religious status (primarily under the Law of Return). (ibid.) One nust
di stingui sh here between recognition of conversion by the secul ar organs of
the State and approval of a change in religion for purposes of matters of
personal status, which are determined by religious law. 1In Israel, the
religion and nationality of every resident and citizen are registered in the
Popul ati on Regi ster, and these details appear on one's identity card. Wile
the State may act to ensure, for exanple, that conversions to Judai sm have not
been made fictitiously for purely economc reasons, i.e. to receive the
econom ¢ benefits given to an ol eh under the Law of Return, the registration
as Jews of persons who have converted to Judai sm under the auspices of
non- Ort hodox religious bodies has been and remains a controversial issue, due
to the opposition of the Orthodox religious parties to recogni zing such
conversions. In the late 1980s, the Suprenme Court ruled that the conversion
to Judai sm of an oleh, so long as it were supported by a document evidencing
conversion by any Jewi sh comunity abroad, Orthodox or not, would be
sufficient for registration as a Jew. H C J. 264/87, Sephardi Torah Guardi ans
Movenent v. Director of Popul ation Administration et al. 43(2) 726. |In the
Gol dstei n case noted above, the Suprene Court ruled, in a mpjority decision,
that the Mnistry of Interior also had no authority to refuse to recognize
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non- Ort hodox conversions to Judai sm perfornedinside |Israel for purposes of
recognition as an ol eh under the Law of Return. However, the Court stopped
short of ordering the Interior Mnistry to register the petitioner as a Jew
and to give her the status of anoleh. Under current law, then, the

l egitimacy of a non-Orthodox conversion to Judaism may not be denied by State
authorities acting under colour of a civil, secular |aw On the other hand
t he Rabbinical Courts, which apply Jewish religious law in matters of persona
status, do not recognize persons converted by a non-Othodox body as Jews.
Thus, a person who was converted to Judai sm abroad by a non-Orthodox body, who
immgrated to Israel under the Law of Return and who was registered as a Jew
in the Population Register will be unable to marry in Israel if the Rabbinate
does not recognize the conversion.

568. The application of religious law to matters of personal status also
affects the right of secular Jewi sh fanmilies who adopted children abroad to
convert themto Judaismaccording to their chosen manner of observance.
Rabbi ni cal courts tend to pose Orthodox conditions for the conversion of such
children, such as the observance of dietary |aws and Sabbath, and the
obligation to give the child an Orthodox education. As of the subnission of
this report a petition is pending in the Hi gh Court of Justice which seeks
recognition for non-Othodox conversions of such adopted children. The right
of adoption generally, it my be noted, is reserved in Israel to a wife and
husband together, and if the adoption is to be done in Israel the child nust
be of the sane religion as the parents. Such requirenments pose specia
difficulty for couples who do not share the same religion, or for those whose
marriage may not be recognized by the |aw of the religion in question, or in
the case of a child whose religion is not clear.

569. As of the time of submission of this report, legislative efforts are
bei ng nade by religious parties to require all conversions to Judaism
perfornmed in Israel, at |least, to be approved by an Orthodox body. At the
same tine, a comrttee appointed by the Prine Mnister is attenpting to work
out a conprom se arrangenent.

570. Burial. As a practical matter, until very recently, all cemeteries in
| srael, except those of kibbutzim have been managed by religious institutions
of the various religious comunities. |If a person who dies is not a nmenmber of

a religious conmunity which adm nisters graveyards, or has expressed the w sh
not to be buried according to religious tradition, a special solution nust be
found, often at the kibbutzim Jew sh burial grounds are managed by
officially appointed Orthodox burial societies hevrot kadisha), which wll
bury only those who are Jew sh according to Orthodox religious |aw, and
according to an Orthodox ceremony. |In a 1992 judgenent, the Suprene Court
ordered the Mnister for Religious Affairs to recognize a non-Othodox Jew sh
burial society, and also ordered the Israel Land Administration to allot |and
for such a non-Orthodox graveyard. In April 1996, the first “alternative”
graveyard for Jews was inaugurated in Beersheba. Additional licences for
alternative burial services have been granted in Jerusal em and Haifa. During
that year a new | aw was enacted guaranteeing the right of citizens to be
buried according to their chosen manner of observance in alternative
graveyards (Right to Alternative Civil Burial Law, 1996). The Law requires
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that such alternative graveyards be established in various areas around the
country, sufficiently distant fromone another so that all those who wi sh to
t ake advantage of the new arrangenment may reasonably be able to do so

571. Public restrictions related to Jewish dietary laws To a certain

extent, Jewi sh dietary |laws are applied by Knesset |egislation or nunicipa
by-laws to the general public or to the Jewish community. For exanple, public
institutions which are not |ocated in non-Jewi sh towns or localities, such as
hospitals, the army, and governnent offices, serve kosher food (i.e. food
which meets Jewish religious dietary laws) to enable religious Jews as well as
non-religious Jews and nenbers of other faiths to use these facilities. |In
addition, certain tenets of the Jewish dietary |laws are enforced to varying
degrees over the Jew sh popul ation. For exanple, the Swi ne-Raising
Prohibition Law, 1962, forbids the raising, maintaining or slaughtering of
pi gs except in specified (generally Christian) towns, scientific research
institutes and zoos. Local and municipal authorities may, by municipal

| egislation, restrict or forbid the sale of pork and pork food products within
their jurisdiction. Local Authorities (Special Authorization) Law, 5716-1956.
Al t hough many cities have enacted nunicipal regul ations forbidding the sale of
pork under the above Law, these regul ations are generally not enforced. In
two currently pending court cases, sweeping prohibitions on the sale of pork
have been chal |l enged as unreasonably extreme in infringing upon the freedom
fromreligion of the secular public and the “freedom of occupation” of

st oreowners who wi sh to sell pork.

572. Jewish dietary |laws are also inposed on the inporting of all meat from
abroad. Because of a relative shortage of grazing |and, nost beef in Israe

is inported fromabroad, primarily fromArgentina. Until 1992 the Governnent
managed t he inmport of meat, and allowed only kosher neat (that is, neat

sl aughtered and prepared according to the requirenents of Jew sh religious
law) to be brought into the country. When the Governnment decided to privatize
the inportation of meat, it undertook to enact inplementing |egislation which
woul d grant inport |icences only to those who obligated to inport kosher neat
exclusively. The Supreme Court overturned this decision as an excessive

i nfringenent on the freedom of non-Orthodox persons not to be subject to
religious norms, and indicated that the decision also unduly restricted the
freedom of occupation of conpani es who wi shed to inport non-kosher neat. In
the aftermath of this judgenent the Knesset enacted a | aw which forbade

i mportation of meat to Israel w thout akashrut certificate fromthe Chief
Rabbi nate, and a parallel anendnent to Basic Law. Freedom of Occupati on,

whi ch specifically enmpowered the Knesset to enact laws in contravention of the
Basic Law. As of the subnission of this report, a petition is pending in the
Supreme Court regarding the legality of the new | aws.

573. Jewish dietary laws also forbid Jews fromeating | eavened bread or other
foods which do not nmeet special strict dietary nornms during the holiday of

Passover. |In 1986 a special |aw was enacted forbidding Jewi sh storeowners to
di spl ay | eavened bread publicly for purposes of sale or consunption. Passover
(Prohibition of Hametz) Law, 5746-1986. |In practice, however, this | aw does

not prevent the sale of |eavened bread or other “not-kosher for Passover”
products in restaurants or in many stores, and the | aw does not apply in
non-Jewi sh cities or nei ghbourhoods.
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574. The Chief Rabbinate is responsible under law for giving certificates of
compliance with Jewi sh dietary laws to restaurants and banquet halls. Such
regulation is intended to ensure that any person who observes the religious
dietary laws can rely on the proprietor's representation that the food is in
fact kosher. However, under current practice the Rabbinate may condition the
i ssuing of a kashrut certificate on matters of religious law unrelated to the

dietary |l aws thenselves; for exanple, it will refuse to grant akashrut
certificate to a restaurant which is open on the Sabbath, even if the dietary
laws are strictly observed. |In this manner, the control by the Rabbinate of

kashrut supervision constitutes a preference of Orthodox Jew sh practice over
non- Ort hodox Jewi sh practice, such as that of traditional but non-Orthodox
Jews who may keep the dietary laws but be willing to eat at a place which is
open on the Sabbath. The Suprene Court has denmonstrated a willingness to
intervene in certain cases of inposition of other religious nornms by neans of
wi t hhol di ng the kashrut certificate. In H C J. 465/89, Raskin v. Jerusal em
Rel i gi ous Council, 44(2) P.D. 673, the Court, in accepting the petition of a
bel | y-dancer against the policy of the Jerusal em Religious Council under which
it refused to issue kashrut certificates to proprietors of banquet halls or
restaurants that allowed “inmpodest” performances (including belly-dancing),
hel d that the authority to issue kashrut certificates does not enpower the
Rabbi nate to enforce a particular type of behaviour at the place in question,
even if such behavior violates their religious precepts.

575. The right to marry. Israel entered a reservation upon ratifying the
Covenant, explaining that matters of personal status are governed in Israel by
the religious |aw of the parties concerned, and that to the extent that such
law is inconsistent with its obligations under the Covenant, |srael reserves
the right to apply that |aw

576. Under the religious |law applied in matters of marriage and divorce, nany
coupl es are prevented frombeing able to realize their right to marry in

I srael, including couples who belong to different religions, or persons who
may not marry the person of their choice due to prohibitions deriving from
religious |aw. Many persons, particularly inmgrants fromthe former Soviet
Uni on and Et hi opi a, who have been grantedol eh status and regi stered as Jews
in the Popul ation Registry, are neverthel ess not considered by the Rabbinate
to be Jews according to Hal akha and thus may not marry in Israel. These
[imtations on marriage have potential inplications on the rights of any
children born to parents whose marriage nmay not be recogni zed under religious
law. In addition, Jewish religious |aw severely linmts the ability of wonen
in certain circumstances to get a divorce if the husband refuses, or to annu
the marriage in the event that the husband's nental illness prevents himfrom
being able to give a decree of divorce, or if the husband di sappears but his
death is not strictly confirned.

577. Participation of wonen and non-Orthodox representatives on religious
councils. Local and regional religious councils, which operate pursuant to
the Jewi sh Religious Services Law, are responsible for the carrying out of
certain religious functions in their community. Anong other things, the
religious councils are involved in the performance of weddi ng cerenoni es,

mai nt enance and operation of ritual baths (m kvot), support for synagogues and
other religious institutions, and arranging cultural activities of a religious
nature. These religious councils have been controlled exclusively by nmenbers
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of the Orthodox conmunity. In a | andmark Suprene Court judgenent in 1988, the
Court ordered a religious council to take on a woman as a nenber, whose
appoi nt ment they had opposed precisely on those grounds. H. C J. 153/87
Shakdi el v. Mnister of Religious Affairs et al. 42(2) P.D. 221. Severa
petitions have al so been filed against the refusal to appoint non-Othodox
representatives to several religious councils. Although the Suprenme Court has
nore than once invalidated the appointment of religious councils in Jerusalem
and el sewhere, in which a non-Orthodox candi date was rejected because his or
her form of religious belief and practice approach was deened unaccept abl e by
menbers of the council, the various entities responsible for appointing the
religious councils in Jerusalemand Tel -Aviv (that is, the municipal council
the local rabbinate and the M nister of Religious Affairs) have not yet

i mpl emented the Court's decisions. H . C J. 699, 955, 1025/89, Hof fman et al. v.
Jerusal em Muni ci pal Council et al. 48(1) P.D. 678. On the other hand, these
petitions have resulted in the appointment of Reform and Conservative Jew sh
candi dates to the religious council in Haifa, Netanya and el sewhere

578. Funding and support of non-Orthodox institutions Until very recently,

| ocal and national governnent funding for Jew sh religious services was

consi dered virtually the exclusive domain of Orthodox Jewi sh institutions. As
a result of a petition filed by Reforminstitutions, the Mnistry of Religious
Affairs anmended its funding allocation criteria to guarantee funding of
Orthodox and non-Orthodox institutions on an equal basis. The allocation of
public land for use by non-Orthodox religious institutions on an equal basis
with Orthodox institutions has also been the source of controversy in severa
towns and cities.

579. Education. The State mmintains two parallel educational systens - State
(secular) and State Religious. |In addition, officially recognized alternative
school s have been established by the Reform and Conservative Jewi sh novenents
at the primary and middl e-school level, and certain Othodox comunities

mai ntain their own educational institutions, some of which are recognized by
the State. Some non-Jew sh conmunities al so maintain religious schools.
Parents are free to choose which school their children will attend.

580. Conscientious objection As discussed under article 8 wonmen have a

statutory right to claimexenption frommlitary service due to reasons of

consci ence. Men may be exenpted frommnilitary service at the discretion of
the mlitary authorities.

Aricle 19 - Freedom of opinion and expression

581. Introduction. As with other fundamental rights, the right to freedom of
opi ni on and expression is not explicitly protected in Israel by constitutiona
I egislation. On the basis of the commtment to maintain a denpocratic polity
in Israel's Declaration of |Independence, the Suprene Court has devel oped and
buttressed the freedom of speech and opinion in its various manifestations
when interpreting statutory provisions granting official powers over specific
forns of expression. The right to free speech has | ong been recogni zed as a
suprene, constitutional norm and any limtations on its exercise for reasons
related to public order or the rights and reputation of others must neet
strict standards of scrutiny regarding their justification and scope. Wile
Basic Law. Human Dignity and Liberty, enacted in 1992, does not directly
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articulate the right to freedom of expression and opinion, it has been
suggested that these rights fall within the anbit of the general right to
human dignity protected by the Basic Law, as the stated purpose of the Lawis
to protect and entrench the right to human dignity as required in a denocracy
and in the light of the principles contained in the Proclanmation of

| ndependence. See, e.g., L.C. A 2687/92, Geva v. Walt Disney Co., 48(10)

P.D. 251; H. C J. 2481/93, Dayan v. WIlk et al., 94(1) Takdin 1170; C.A. 105/92
Re' em Engi neers and Contractors Ltd. v. Upper Nazareth Municipality, 47(5)

P.D. 189, 201. The explicit judicial inclusion of the right to free
expression within the scope of the Basic Law woul d enabl e the Supreme Court to
i nval i date new Knesset laws or nministerial regulations which do not nmeet the
strict doctrinal limtations on official interference in freedom of expression
whi ch have been devel oped by the Court.

582. At the sane tinme, a new draft Basic Law. Freedom of Expression and

Associ ation prepared at the Mnistry of Justice is being circulated prior to
subnmission to the Mnisterial Conmrittee on Legislation. The draft Basic Law
articulates a basic right to freedom of expression and opinion, including the
right to publish information and opinions, as well as to the related freedons
of assenmbly, procession, denonstration, association, and creative expression.

583. Certain aspects of the right to freedom of expression and opinion are

di scussed under articles 17 (the right to privacy and reputation), 18 (freedom
of religious expression), 20 (racist or inflammatory speech), 21 (the right to
demonstrate and to hold assemblies), 22 (the freedom of association) and

25 (freedom of political expression in the electoral process, including
campai gn financing). The discussion under the present article will address
those facets of the freedom of expression not discussed el sewhere in this
report.

584. Freedom of expression: the “near certainty” test Wth severa
exceptions which are discussed bel ow, freedom of expression nay be restricted
by official action only if, in the specific circunmstances of the case, the
speech in question gives rise at least to a “near certainty” that the public

peace, broadly construed, will be endangered, and only if other nmeans to
| essen the severity or the |ikelihood of such a violation of public peace are
of no avail. H CJ. 73/53, Kol Ha'amLtd. v. Mnister of Interior, 7 P.D

871, 888. Over the years, the “near certainty” test has been used to bal ance
t he fundanental right of free expression against other properly conpelling
governnmental interests which fall under the general rubric of “public peace”,
such as the security and exi stence of the State, public order and safety, and
the respect for public norals and sentinments. |In certain contexts, the “near
certainty” test has been tightened to require that the anticipated violation
of the public peace be not only virtually certain to occur, but also “severe
and serious" initself, to justify a prior restraint on expression.

See, e.g., H. C.J. 14/86, La'or v. Council for Review of Films and Plays 41(1)
P.D. 421, 432 (reversal of decision banning public performance of a play).
The application of this doctrine to various forns of expression is discussed
bel ow. As discussed under article 20, in crimnal prosecutions stenmng from
prohibited forms of speech, such as incitenment to racism a |ess demanding
standard of proof is applied than the “near certainty” test for prior
restraints.
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585. The near certainty test is not applied to certain classes of instances
where the freedom of expression clashes with other conpelling interests which
the court has deemed to have equal status, or where the | egislature has
indicated its preference for a different bal ance between the contendi ng
interests. In balancing between the integrity of the judicial process and the
principle of free expression - primarily in the context of the prohibition on
publ i shing accounts of matters which aresub judice under the Courts Law

[ Consol i dated Version], 5744-1984 - a "reasonable possibility" that the
publication in question will substantially affect the integrity of the
proceedings is sufficient to justify a restraint on expression. Cr.A 696/81,
Azulai v. State of Israel, 37 (2) 565. When the freedom of speech collides
with the right to privacy or reputation, the Supreme Court has held that

time, place and manner restrictions should be enployed so as to allow
substantial realization of both basic rights. C A 723/74,|srael Electric
Company Ltd. v. Ha'aretz Publishing Ltd., 31(2) 281; F.H 9/77 Israel Electric
Company Ltd. v. Ha'aretz Publishing Ltd., 32(3) 337.

586. Legislative prohibitions on specific types of speech Certain types of
speech are expressly forbidden by Knesset |egislation. Anpbng others, the
Prevention of Terrorism O dinance, 5708-1948, prohibits witten or oral
publication of any praise, support or encouragenment of violent acts which are
likely to cause the death or injury of a person, of threats of such violent
acts, or of terrorist organizations (sect. 4). The nane, picture, address or
other identifying information regarding a minor who is either a defendant or
witness in a crimnal trial, or a conplainant or victimin crimnal trials

i nvolving certain sex-related of fences, may not be published w thout explicit
perm ssion of the court (Courts Law [ Consolidated Version], 5744-1984,

sect. 70). Similar provisions require confidentiality with respect to the
nanes or other information enabling identification of adopted children and
their adoptive or biological parents (Child Adoption Law, 5741-1981,

sect. 34). The Denial of the Hol ocaust Prohibition Law, 5746-1986, prescribes
a maxi mum puni shnent of five years' inprisonnment for publications which deny
or mnimze the extent of the crinmes against the Jewi sh people and humanity
committed during the Nazi regime in Gernmany, with the intent of defending
perpetrators of such crimes or of praising or identifying with them

i ndictnents under this law nmay be filed only with the consent of the
Attorney-General. In addition, various provisions in the Penal Law,
5737-1977, prohibit seditious utterances, incitement to racism insult of a
public servant, and speech which is calculated to outrage the religious
beliefs of those who hear it.

587. In addition, several specific matters, such as the deliberations and
deci sions of the Mnisterial Conmmittee on Security Affairs and ot her
informati on bearing on State security have been decl ared secret by decision of
the Government, to the extent that such publication of such information is not
permitted by the responsible mnister. See, e.g., Yal kut Hapirsum m1611
(1970), part 2, p. 1590; Yal kut Hapirsunm m1287 (1966), part 2, p. 1874.

588. Political expression Since the beginnings of free speech jurisprudence
in Israel in the early 1950s, and increasingly during the 1970s and 1980s, the
freedom of political opinion and of expression of a political nature has been
rigorously defended by Israeli courts as essential to the existence of
democracy. The Suprenme Court has consistently upheld the principle that
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freedom of expression entails the freedomnot only to express popul ar
opi ni ons, but also those which the majority despises (E A 2,3/84, Nei man v.
Chair of the Central Elections Conmittee of the Eleventh Knesset 39(2) P.D
225, 277), as well as the freedomto criticize government action (H. C. J.

351/ 72, Kenan v. Council for Review of Films and Plays 26(2) P.D. 811). The
Court has overturned a bl anket ban by the |srael Broadcast Authority on
tel evi si on appearances by the |late MK Meir Kahane based on the content of his
political views (H C J. 399/85, Kahane v. The Managing Committee of the |srae
Broadcast Authority, 41(3) 255). As discussed under article 20, the Court

al so annull ed the disqualification of Rabbi Kahane's Kach party and of the
Progressive List for Peace fromrunning in Knesset el ections based on the
content of their political platfornms, however objectionable they were to
certain segments of the population (E A 2,3/84, Neiman, supra). |In the
aftermath of the latter decision, the Knesset amended Basic Law. Knesset and
the Knesset by-laws to enable disqualification of a party's list of candidates
if its platformclearly may be shown to be racist, to violate denmocracy or to
negate the existence of the State as the State of the Jewi sh people. During
t he subsequent Knesset el ection canpaign, the Court upheld the

di squalification of the Kach party list on grounds of racism and denied a
chal l enge to the approval of the Progressive List for Peace. E. A 1/88,

Nei man v. Chair of the Central Elections Conmittee of the Twel fth Knesset

42 (4) 177. In addition, the Penal Law was anended to prohibit publication of
any utterance for the purpose of inciting to racism (sect. 144 B), whether or
not the publication is true or actually resulted in racism

589. In general, the prosecutorial policy of the Attorney-General's Ofice
has been to protect the principle of free speech by refraining as much as
possible fromfiling crimnal charges for speech which may fall within the

of fences noted above. On the basis of this policy, the Attorney-Genera
decided not to indict a former Chief Rabbi who declared that Jew sh religious
law requires soldiers to refuse to obey any order to evacuate Jew sh
settlements, and the Attorney-General's decision was upheld by the Suprene
Court. H.CJ. 588/94, Schlanger v. Attorney-General, 48(3) P.D. 40. This
prosecutorial policy underwent a certain change over the past several years
particularly follow ng the assassination of Prime Mnister Yitzhak Rabin in
Novenber 1995. Earlier that year, for the first time, a person was charged
and convi cted of publishing incitement to racism based on an article

di scussing the religious lawrelating to the killing of non-Jews (Cr.F. (J-m
251/94 State of Israel v. Elba (4 April 1995)); the trial court held that to
convict the defendant it was not necessary to prove a "near certainty" that
the article in question would lead to further racist acts. Simlarly, three
persons were convicted of publishing praise for acts of violence after having
voi ced support for the massacre of Muislim worshippers at the Tomb of the
Patriarchs in Hebron in 1994 (Cr.A 116/95, Tadnor v. State of Israe

(7 Septenber 1995)). Two youths who, several weeks prior to Prinme M nister
Rabi n' s assassination, published and distributed a flyer picturing Rabin in an
S.S. uniformwere convicted of defamation, insult of a public official,
support of a terrorist organization and defacing of property, and received

suspended sentences of inprisonment. |In addition, several rabbis were
i nvestigated on suspicion of issuing religious rulings mandating the killing
of Rabin, but were not indicted due to insufficient evidence. |In these and

ot her cases, the Attorney-Ceneral deened that the speech in question gave rise
to a near certainty of a violation of public order. A directive was
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subsequently issued which nade the opening of any investigation into cases
i nvol vi ng suspected praise of the assassination conditional on the consent of
the head of the Israel Police Investigations Departnent.

Freedom of the press

590. Licensing of print media The legislative framework in which the print
nmedi a operates in Israel dates fromthe Mandatory period, and may be said to
stand sonmewhat at odds with the full-bodied protection of freedom of
expressi on devel oped by the Suprene Court in post-independence Israel. The
Press Ordi nance, 1933, was enacted by the Mandatory authorities in the
aftermath of the 1929 riots by the Arab popul ation, and was notivated to a
significant degree by the findings of a comr ssion of inquiry which held that
inflammatory articles in the press played a crucial role in inciting the
passi ons of the population. See Report on the Comm ssion On the Pal estine

Di st urbances of August 1929 (the "Shaw Report"), Cmd. 3530, p. 90, 167

Later on, as the tensions between the Mandatory authorities and the |ocal
popul ation intensified, the British H gh Comn ssioner enacted additiona

adm ni strative restrictions on licensing of print nmedia in the Defence
(Enmergency) Regul ations, 1945. Under the still-valid Mandatory | egislation,
bot h newspapers and printing presses which publish them nust have a

licence to operate; newspapers are defined very broadly as "... any
publication ... published in Palestine for sale or free distribution at
irregular or irregular intervals" (Press Ordinance, sect. 2). Licensing thus
becane an effective means of regulating alnost all print media in the country,
with the exception of books and one-tine pamphlets. A licence is granted only
if the proprietor and editor neet a series of qualifications, such as having
reached 25 years of age, passed matricul ati on exanms and showing ability to
speak, read and wite in the |language in which the newspaper is printed; the
M nister of Interior has discretion to waive these personal requirenents.

591. The ministerial control over issuing and repealing of newspaper |licences
under the Mandatory legislation is very broad. The District Comm ssioner at
the Mnistry of the Interior may refuse to issue a |icence, and need not give
reasons for its decisions (Defence (Enmergency) Regul ations, 1945

Regul ation 94). Persons who publish or edit a newspaper without a licence are
subject to crimnal sanctions. |In addition, a |licence nmay be suspended or
annul l ed on a broad array of grounds, sonme of which are purely technical, such
as if the licence is not used for three nonths after being issued, if notice
is not given of the appointnent of a new editor or of the intention of the
owners of the paper to |leave Israel, if the owners of a daily newspaper fai

to publish at |east 12 consecutive issues, excluding holidays, in each

cal endar month, or if non-daily publications do not fulfil conparable
frequency requirements. Under section 19 of the Press Ordinance, the Mnister

of the Interior may suspend publication of a newspaper if, in his opinion, it
has published information which is likely to endanger the public peace,
seditious expression, or "false news ... or runours calculated ... to create

al arm and despondency"; while the Mnister may warn the paper in advance of
his intention to suspend publication, he is not required to do so. The courts
are enpowered to close down or suspend the activity of newspapers and printing
presses, as well as to disqualify a person fromowning or editing a paper, if
they were convicted of seditious libel (Press Ordinance, sect. 23).

Newspapers are al so obligated under the Press Ordi nance to publish any denia
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i ssued by the Government pertaining to information previously published in the
paper, as well as any official announcenents free of charge. In addition to
governnmental control of |ocal newspapers, the Press Ordi nance enmpowers the

M nister of Interior to regulate the entry of foreign printed material into
the country which is deened |likely to endanger the public peace.

592. Since Israel's independence, the administrative and crim nal sanctions
of the Mandatory | egislation regarding |icensing of newspapers have |argely
fallen into disuse, and, with a few exceptions, their application has been
significantly narrowed by the case law. The requirenent to print officia
announcenents and responses has never been enforced. Criminal sanctions for
sedition or for publication without a licence have very rarely been enpl oyed.
Due to the extrenely broad definition of newspapers in the Press Ordi nance,
the licensing requirenment is often not applied, particularly with regard to
smal | er publications. Beginning with the |andmarkKol Ha'amjudgenment in
1953, in which the Supreme Court overturned the closure of the Hebrew and
Arabi ¢ Conmuni st dailies for severe criticismof then-Foreign Mnister

Abba Eban, the power of the Mnister of Interior to suspend publication of a
newspaper has been made subject to the "near certainty" test discussed above.
Over the last 20 years, the Suprene Court has only once upheld, despite the
doctrines protecting freedom of expression, the closure of a newspaper under
section 19 of the Press Ordi nance due to the near-certainty that continued
publication woul d endanger the public peace. H C J. 644/810rar |nternationa
Inc., New York v. Mnister of Interior, 36(1) P.D. 227, 234. In 1994, the
licence of Al-Biyan, an Arabic newspaper published in Jerusalem was
permanently revoked due to suspected connections with the Hamas terrori st
organi zation. On the other hand, the parallel power of the District
Comm ssi oner under the Defence (Energency) Regul ations, 1945, to order the

cl osure of a newspaper or to revoke its permt without giving reasons therefor
has been used several times since Israel's independence. \ile the Suprene
Court has repeatedly and severely criticized such sweeping power as "a
drastic, even draconian provision, enacted by a colonial reginme, [which] does
not accord with fundanental principles of a denocratic State regarding freedom
of speech and expression" (see, e.g., H CJ. 2/79, Al' Asad v. Mnister of
Interior, 36(1) P.D. 505, 513), the extent of judicial review of such
decisions is limted in those instances in which the District Conmi ssioner
does not give reasons for the closure. As an admttedly partial remedy to
this problem the Court generally uses its powers to inspect, in canera,
privileged security-related informati on on which the Comm ssioner has based
his decision, to review whether it indeed justifies such a drastic restriction
on the freedom of expression. See, e.g., H CJ. 322/81, Mah'ul v. District
Comm ssi oner, Jerusalem District, 37(1) P.D. 789.

593. Mlitary censorship and the "Editors' Committee". |In addition to the
powers of the District Conm ssioner nmentioned above, the Defence (Energency)
Regul ations, 1945, also give the Chief MIlitary Censor broad powers to oversee
publications in the print and el ectronic media. Under those regul ations, the
Censor may require any person involved in publication of information or

opi nions to submit such material for his review and approval, and the Censor
may forbid publication of any material which "is likely, or may be likely, to
injure ... the defence of Israel, the public peace or public order"

(Regul ations 87 (1), 97 (1)). The Censor also has the power to confiscate or
forbid the use of printing presses used to publish material which he has not




CCPR/ C/ 81/ Add. 13
page 189

previously approved. Moreover, one may not publish any notice or other
synbol s indicating that the Censor has amended an article or broadcast prior
to publication, wthout the Censor's consent.

594. The Suprene Court has strictly limted the powers of the Censor to

i rpose adnini strative sanctions against the press. In the | andmarkSchnitzer
case, the Court overturned the decision of the Censor to forbid publication by
a |l ocal Hebrew | anguage paper of an article highly critical of the head of the
Institute for Intelligence and Special Functions (the Mssad) shortly before
the end of his tenure. Dismissing clains that the publication would harmthe
functioning of the Mdssad at all levels, and that by focusing attention on the
head of the Mbpssad it would substantially endanger his personal security, the
Court held that only a near certainty of a substantial, grave injury to public
peace or State security could justify prior censorship. H C J. 680/ 88,
Schnitzer v. Chief Mlitary Censor, 42(4) P.D. 617.

595. In practice, the Censor does not exercise his powers against those
newspapers whi ch are nenbers of an informal "Editors' Comrttee" which

mai ntai ns an agreement with the Mnister of Defence regardi ng censorship
matters. The Editors' Conmittee originated in 1950, and included the major
Hebr ew | anguage dailies as well as the English-1anguage dailyJerusal em Post.
Under this agreement, the Censor obligated not to inpose administrative
sanctions, such as closure, against the menber newspapers, and to disqualify
only distinctly security-related information from publication, as opposed to
i nformati on bearing on the nmaintenance of public peace and order; the
newspapers, on their part, agreed to self-censorship in mlitary matters that
m ght harm State security, and not to file petitions against the Censor's
decisions in the Hi gh Court of Justice. The agreement was anended severa
times over the years, and gave rise to different treatnment between those
papers which were members of the Editors' Conmittee and those which were not.

596. In the aftermath of the Schnitzer judgenent noted above, the agreenent
between the “Editors' Committee” and the M nister of Defence was anmended to
restrict the Censor's powers only to those instances in which there is a "near
certainty that the publication will result in serious harmto the security of
the State" (sect. 1 of the agreenent); noreover, nmilitary censorship would not
be applied to "political matters, opinions, interpretation, evaluations or any
other matter unless they contain or allow one to derive security-rel ated
information" (sect. 2 of the agreenent). Until recently, the agreenent
provided for internal review of the Censor's decisions, by a specia

comm ttee conposed of one representative of the mlitary, the press and the
public, respectively, in lieu of review by the Hi gh Court of Justice.

597. W th regard to those newspapers which are not party to the “Editors
Committee” agreenent, the Censor typically issues an order requiring the
editors to subnit news articles on matters specified in the order.

598. The “Editors' Committee” agreenent was substantially anmended in

May 1996, following a report prepared under the auspices of the Knesset
Foreign Affairs and Defence Committee. Anmong other things, the agreenent
preserves the right of all nedia to file petitions against the Censor in the
Hi gh Court of Justice; it clarifies the limtation of nilitary censorship to
matters clearly related to State security; it allows all media to quote freely
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fromitenms previously published in Israel or abroad; and it established a
Censorship Appeals Commttee, headed by a retired Supreme Court Justice.
Under the procedures in the agreenent, the Censor cannot appeal decisions by
the Cormittee, while the newspaper can appeal to the Supreme Court if it

wi shes. The new “Editors' Comrittee” agreenment applies to all nedia in

| srael, whether or not they are menbers of the “Editors' Conmittee”.

599. Broadcast Media Until the late 1980s, there was only one tel evision
station, a public body under the auspices of the Israel Broadcast Authority,
and several radio stations, including “Kol Israel”, also part of the Broadcast
Authority, and “Galei Zahal”, run as a division within the |Israel Defence
Forces. Between 1986 and 1990, the Knesset enacted several |aws which
provided for cable tel evision broadcasts, including original programm ng,

pay- per-view tel evision, and the creation of a second tel evision channel in
which programming is carried out by private franchi sees. Cable broadcasts
bring unedited progranm ng by satellite fromaround the gl obe into the hones
of Israelis, including from Jordan, Mrocco, Turkey, the Russia Federation,
several European countries, India and the United States. |In 1995, the
Government began to issue franchises for local radio stations around the
country. These devel opments have changed the face of broadcast nedia in

I srael, and by greatly expanding the range and variety of sources of
broadcasted i nformati on, they have nade an inportant practical contribution to
the freedom of expression in |srael.

600. The Israel Broadcast Authority (IBA) is a public body which operates
under the Broadcast Authority Law, 1965. It bears a statutory obligation to
broadcast “reliable information” on current events and “to nmake room for
appropri ate expression of different views and opinions current anong the
public” (Broadcast Authority Law, sect. 4). Because of its statutory role as
a forumfor different views and ideas, the Broadcast Authority bears not only
a duty to broadcast, but also to enable reasonable reception of its
broadcasts, so that it nmay effectively pronote the principle of free
expression. H. C.J. 3472/92, Brand v. M nister of Comunications 47(3) 143.
The Authority's policies are determ ned by a nanaging committee and a plenary
appoi nted by the Government from various political parties according to their
representation in the Knesset. As a public authority, its actions are
reviewable for adnm nistrative legality by the High Court of Justice.

601. The willingness of the Suprene Court to intervene in the Authority's
broadcast deci sions depends in part on the type of expression involved. |If

t he broadcast decision is based on artistic or professional considerations,
then the Court will alnpst never intervene in the exercise of the editor's

di scretion. In contrast, if the |BA decides not to broadcast a comercia
advertisement, his decision may be reviewed for discrimnation or

reasonabl eness. H.C. J. 606/93, Kidum Enterprises and Publishers (1981) Ltd.

v. Broadcast Authority, 48(2) 1. Decisions by the Authority to prevent airing
of a particular person or political group on content-based grounds have been
overturned twice by the Court, first in the decision during the early 1980s
not to air interviews with persons who were associated with the PLO, which

| srael had not yet recognized at the time (H C.J. 243/82, Zichroni v. Managing
Committee of the Broadcast Authority 37(1) P.D. 757), and later in the
refusal of the Authority to broadcast interviews with MK Meir Kahane, so as to
prevent exploitation of government-controlled nedia for purposes of racist
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incitenent, as discussed above under this article. 1In general, however, the
Court will intervene in the Authority's broadcast decisions only in rare

i nstances, when the harmto inportant public interests is quite severe.

See, e.g., H C.J. 606/93, Kidum supra; H C J. 2437/92, Lev v. Mnister of
Education and Culture 46(3) P.D. 756 (petition against changing the day of
broadcast of a particular news programre denied); H CJ. 1/81, Shiran v.
Broadcast Authority, 35(3) P.D. 365 (a docunmentary on Zionist history which
all egedly failed to present adequately the contribution of Oriental Jewy did
not give rise to patent illegality or a near certainty that the public peace
woul d be violated, which would justify a court order to prevent the

br oadcast) .

602. \Whereas the IBA is funded by a license fee on all television owners and
a tax on car owners, the new second television channel and |local radio
stations established under the Second Tel evi si on and Radi o Broadcast Authority
Law, 1990, are operated by private franchi sees and funded through sal e of
commerci al broadcast time. |In recognition of the power given to the

franchi sees, and the risks of concentrating ownership of the media in the
hands of a small nunber of dom nant economc enterprises with vested econonic
or political interests, the |law places a series of restrictions on the

franchi sees, regarding both the ownership of the conpany hol ding the franchise
and the content of broadcasts. No conpany may hold a franchise to broadcast
on the second tel evision channel or local radio if it also holds a franchise
for cable broadcasts; if a single person has nore than 30 per cent of a
particular formof control in the conmpany; or if nmore than 24 per cent of the
franchi see is owned by a newspaper publisher or a conmpany that owns a
controlling share of a newspaper (sect. 40 (B) of the Law). |In addition, a

| ocal radio franchise may not be given to any person or entity which has an
ownership interest, directly or indirectly, in a newspaper or a conpany that
hol ds a tel evision broadcasting franchise (sect. 40 (C) of the Law). Simlar
provi sions apply to cable franchi sees. Concession holders are expressly

forbi dden from broadcasting any “incitement to racism discrimnation or
substantial harmto a person or a group of people on the basis of their
religious, national, sexual or ethnic affiliation, their way of life or
origin”; nor may they broadcast any party-political propaganda, except for
approved el ection broadcasts during Knesset campai gns. The owners of the
franchise are strictly forbidden fromairing their own personal views, as well
as those of the directors or other parties holding an interest in the

franchi see. The managi ng council of the Second Broadcast Authority has

promul gated detail ed ethical rules which i npose upon franchisees,inter alia

a duty to pronote responsibly the principles of free expression and the right
of the public to receive information, including the right to express devi ant
or unpopul ar views (Second Tel evision and Radi o Authority Rules (Ethics in
Tel evi sion and Radi o Broadcasts), 1994, sect. 2); the duty not to refrain from
airing “information for which there is a public interest” (sect. 3 of the

Rul es); the duty to maintain fair, objective, accurate and bal anced broadcasts
(sects. 5-7); and the duty to provide persons criticized with an opportunity
for proper response (sects. 9 and 10).

603. All Israeli broadcast nedia are subject to military censorship in
security-related matters in the sane manner as the press, as well as to
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regul ation regarding the content of films, dramatic and artistic progranmes,
as di scussed bel ow under this article. Foreign broadcast nedia, however, are
not subject to mlitary censorship.

604. The right to receive information In a long Iine of precedents, the
Supreme Court has clearly articulated the right of the public to receive
informati on as an essential facet of the freedom of expression, and hence
crucial to the maintenance of a denmocracy. This “right to know’ has been held
to entail the publicizing of the decisions and actions of governnent
authorities and the access of the media to information held by public bodies
on matters of public interest, even absent a specific statutory duty of

di scl osure. H. C.J. 5771/93, Citrin v. Mnister of Justice 48(1) P.D. 661. It
al so has been held to require the disclosure to individuals of information

af fecting them personally, such as enployers' files, medical reports or
information relating to | egal proceedings to which the person is a party.

See, e.g., H C.J. Shapira v. District Comrttee of the Chamber of Advocates,
Jerusalem 25(1) P.D. 352 (“docunents received by the authority in the course
of exercising its authority under |aw nmust be open before the invol ved
party”); H. C.J 337/66, Fital v. Appraisal Conmittee, Holon Municipality 21(1)
P.D. 69. Only if the disclosure of such information is expressly prohibited
by law, or would violate conpelling interests such as the right to privacy,
State security, foreign relations, or certain private economic interests, or
the information is privileged under law, nmay the right to receive information
be qualified. Perhaps the nost distinctive application of the public's right
to know occurred in the Shalit case, in which the Suprene Court held that
agreenents between political parties, Knesset factions or individual Knesset
menbers pertaining to the formati on of governnment coalitions nust be nade
public, unless there is a near certainty that certain fundamental public
interests will be severely harmed. H. C.J. 1601/90, Shalit v. Peres et al.,
44(3) P.D. 353.

605. It may be said, however, that the disclosure of informtion by
government authorities has not yet becone as firmy rooted in practice as it
is in the decisions of the Supreme Court. The absence of |egislation inposing
a duty of disclosure by public authorities, the lack of efficient,
computeri zed archiving, and perhaps even a certain m splaced understandi ng of
of ficial secrecy deriving fromthe prevalence of legitimte security concerns
in everyday life, have led to an unfortunately common set of habits and
attitudes in sonme quarters of the public service, in which ordinary, proper
requests for information relevant to the public or to the applicant are not

al ways routinely granted, and sonetinmes are denied wi thout sufficient

justification. In recognition of the need to renedy this state of affairs,
the Knesset is in the final stages of enacting a Freedom of Information Law,
based on a previous draft bill prepared with the involvenent of a coalition of

NGCs. The draft |aw inmposes a general duty of disclosure on mnisterial

of fices, other State institutions, local and nunicipal authorities and
corporations controlled by them any refusal to disclose nmust have witten
justification.

606. Censorship of films and plays Pursuant to Mandatory | egislation
theatre productions and fil ms have been subject to prior censorship by a
civilian Censorship Council to protect against violations of public nmorals or
sentinents or of public order. Over the years, the Supreme Court has
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consi derably restricted the scope of the Censorship Council's discretion to
restrict freedom of expression, firmy upholding the right “to create any
creation, whether of sublime artistic merit or wholly lacking artistic nerit,
and even if, in the [Censorship] Council's view, it is a 'perverse mx of
erotica, politics and deviance of all types'” (H. C J. 14/86, La' or, supra; see
also H.C.J. 4804/94, Station FilmLtd v. Council for Review of Filnms 97(1)
Takdin 712).

607. Under the Cinematic Films O dinance, 1927, no filmnay be screened

wi t hout prior approval by the Film Censorship Council. The Council has the
authority to disqualify a filmin its entirety, to censor specific segnents,
or to set a mininumview ng age. The O dinance provi des no substantive
standards for the decisions of the Council, and initially the Supreme Court

di spl ayed a reluctance to intervene in the discretion of the Council w thout a
specific statutory foothold (see, e.g., H C J. 383/73, Avidan v. Geri, 28(2)
766), provided that the considerations wei ghed by the council were broadly
related to questions of norals and good taste (H C.J. 146/59, Cohen v.

M nister of Interior, 14 P.D. 283). |In the early 1960s, the Court for the
first time applied the “near certainty” test to a cinematic production,
overturning the decision of the Council to disqualify a newsreel which showed
a violent altercation between citizens and the police. H C J. 243/62lsrae
Film Studios v. Geri, 16 P.D. 2407. In the md-1970s the Court applied this
doctrine for the first time to a non-news film in overturning the Council's
decision to forbid the screening of “The Ni ght Watchman”, a fil m which

i nvol ved a daring erotic plot against the background of the Hol ocaust.

H C.J. 549/75, Noah Films Ltd. v. Council for Review of Filns 30(1) P.D. 757.
A decade later, the Court significantly expanded the protection given to
artistic expression in filnms by holding that the Council could disqualify a
filmfor injury to public sentinments only if there is a “near certainty of a
severe, extrene, deep and crass injury to such sentinments, which may not be
avoi ded”. H. C. J. 806/88, Universal Studios Inc. v. Council for Review of
Films and Plays, 43(2) P.D. 22 (decision to disqualify “The Last Tenptation of
Christ” by Martin Scorcese as injurious to sentiments of the Christian
community overturned). The Court rejected the role of the Council as the
arbiter of truth or of noral and educational standards, and will all ow

di squalification of a filmonly as a last resort, if |less severe nethods, such
as setting a mnimum viewi ng age, cannot prevent such a severe and
near-certain violation of public order. H. C.J. 14/86, La' or v. Council of

Revi ew of Films and Plays, supra. Even the fact that a filmcontains materia
which constitutes a crimnal offence, such as a violation of religious
sentinents or obscenity (sects. 173, 214 of the Penal Law, 1977) is not
sufficient to justify a prior restraint on screening. H C J. 806/88,

Uni ver sal Studios, supra

608. All television stations in |Israel are bound, by |law or practice, not to
screen films which have been disqualified by the Censorship Council. This
obligation does not apply to foreign televisions or satellite broadcasters.

609. The statutory arrangenments regardi ng censorship of plays were sinmlar to
those regarding films, and were adm nistered by the same Council. Follow ng
nmounting criticismof the Council's decisions in this area, and the severe
narrowi ng of its discretion by the Supreme Court, the Knesset decided in 1991
to repeal the Council's authority with respect to plays, initially for a
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two-year trial period, and then permanently, in favour of new crim nal
sanctions for obscene displays and publications (Penal Law, 1977, sect. 214).
The term “obscenity” is not defined in new provision, and has yet to be
interpreted by the Suprenme Court.

610. Confidentiality of journalists' sources Unlike certain types of
communi cati ons, such as between attorney and client, doctor and patient,
psychol ogi st and client, and sensitive security-related information, the right
of a journalist not to reveal documents or sources of information is not
protected by statute. Nevertheless, the Suprene Court has recognized such a
“journalist's privilege”, to the extent that disclosure is not essential, or
at | east of substantial inportance, to the prosecution of justice in
connection with serious crimnal offences, to avoid serious wongdoing to
persons or grave violations of public order; even then, a court will not order
di scl osure of the journalist's sources or information unless it is shown to be
crucial in the concrete circunmstances of the case, and other avail able

evi dence cannot fulfill the purpose for which the privileged information is
sought. Cr.M 298, 368/86, Citrin v. Disciplinary Tribunal of the Chamber of
Advocates, Tel-Aviv District, 41(2) P.D. 337; H C. J. 172/88, Tine, Inc. v.

M ni ster of Defence 42(3) P.D. 139.

611. A CGovernnent bill to entrench the journalist's privilege is in the
advanced stages of preparation, and will be submitted in the near future to
the Mnisterial Committee on Legislation

612. Sub judice rules. As nentioned above, the Courts Law, 1984, prohibits
publication of accounts of pending | egal proceedings if there is a “reasonable
possibility” that they will affect the course or outcone of the trial. One of
the rare instances in which thissub judice rule was enforced invol ved
articles published in a major daily newspaper during the trial of

John Denj anj uk for crines against humanity, in which the author purported to
show t hat Denj anjuk was in fact “lvan the Terrible” from Treblinka, a centra
guestion of fact in the trial and appeal. The paper, as well as its editor
and the author of the article in question, were convicted of a violation of
the sub judice rule after Denjanjuk's counsel successfully petitioned the High
Court of Justice to force the Attorney-General to initiate crimnal
proceedings. H. C J. 223/88, Sheftel v. Attorney-Ceneral, 42(4) P.D. 356.

613. In addition to the sub judice rule itself, the Penal Law also prohibits
publications which express contenpt or scorn for a judge and his manner of
deci di ng cases, unless the criticismis “honest and courteous”, and the matter
is of public interest.

614. In practice, Israelis are inundated with I ocal and foreign nedia. There
are nearly 60 newspapers regularly published in Israel, of which 14 are
dailies; 8 of the daily newspapers are in Hebrew, 1 in Arabic, and the others
in English, Russian, and other |anguages. Literally hundreds of foreign
newspapers and periodicals are sold on newsstands, and all people my
subscribe to them freely. Radio broadcasts from around the regi on and beyond
are easily received, and cable and satellite tel evision broadcasts bring in an
extremely broad range of foreign news and programming. Israel is host to a

di sproportionately |arge number of foreign journalists, who generally have the
sanme freedons, and are subject to the sanme censorship linmtations, as |srael
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journalists. They neet freely with governnent and military officials, and are
provided daily with translations of articles fromthe Hebrew press by the
Government Press Office. In certain instances, the freedom of foreign
journalists is greater than that of their Israeli counterparts, such as in
gai ni ng access to areas where there is a risk of violence.

615. Prevention of discrimnation based on political or other opinion In
addition to the measures described above under this article, several |aws
contain provisions which aimto prevent interference with the free expression
of political or other opinions. Under the Equal Enpl oyment Opportunities Law,
5748-1988, both governnental enployers and private enployers with six or nore
enpl oyees are forbidden fromtaking a person's political or other opinions
into account in making decisions regarding hiring, pronotion, term nation of
enpl oyment, training, or wages and conditions of enploynment. The Council for
Hi gher Education is forbidden frominposing any restrictions on freedom of
opi ni on or conscience in rescinding accreditation for an educati onal
institution (Council of Higher Education Law, 5718-1958, sect. 18). In
national elections, all parties, candidate lists and prine mninisterial

candi dates are given a fixed amount of free radio and tel evision broadcast
time (Elections (Mdes of Propaganda) Law, 5719-1959, sects. 15-15 A).

Article 20 - Prohibition of propaganda relating to war
or racial, national or reliaqgious hatred

616. WAr propaganda. The dissemni nation of war propaganda is prohibited by
section 166 of the Penal Law, 5737-1977, which provides as foll ows:

“166. A person who, by naking a speech in a public place or at a public
gat hering or by publishing any writing, endeavours to incite hostile
acts against the government of a friendly State is liable to

i mprisonnent for three years.”

Under the standard of nmens rea defined in the Penal Law (sect. 20), the above
prohibition will apply not only to a person who clearly intends to incite to
war, but also if that person is nerely indifferent or carel ess regarding the
possibility that such hostilities might occur.

Raci sm national or religious hatred

617. Until the mid-1980s, there was no | egislation specifically forbidding
incitenent to racismor national-ethnic hatred. Persons advocating racial,
national or religious hatred could, and have been, prosecuted for sedition
under section 133 of the Penal Law, which is defined to include “pronmoting
feelings of ill-will and enmity between different sections of the popul ation”
(Penal Law, sect. 136). In such cases, the “near possibility” that a
seditious statement would reach the ears of persons in Israel is sufficient
for conviction (See Cr.App. 3795/95, Attorney-General v. Bal hasan (person who
advocat ed a canpai gn agai nst “Satanic |slan convicted of sedition)). For the
nost part, however, racist incitenent was generally dealt with in judicia
decisions in the context of the right to freedom of expression, with the
courts displaying a wari ness of placing prior restraints on racist expression,
for fear of conmpromising the principle of free speech. As the court held in
one case, “ the weakness of racismand incitenent is the Iie which they
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har bour, which is laid bare to everyone precisely by that free conpetition of
opi ni ons and ideas that nakes denocracy uni que”. E. A 2,3/84, Nei man v.
Chairman of the Central Elections Committee of the El eventh Knesset 39(2)
P.D. 225.

618. Two | andmark decisions by the Supreme Court during the m d-1980s, which
foll owed the approach to racist speech noted above, ended up pronpting
legislative reform In the Nei man judgenent (E A 2,3/84, supra), the

Court overturned the decision of the Central Election Committee which

di squalified the Kach party list, led by Rabbi Meir Kahane, from running for
el ection to the 11th Knesset on free speech grounds, as well as on the

ground that the right to be elected should not be linmted wthout explicit
statutory authorization. |In another controversial judgement involving

Rabbi Kahane's Kach party, the Supreme Court annulled the decision of the

| srael Broadcast Authority, which refused to broadcast statenments nmade by
Rabbi Kahane or other menbers of the Kach party, except for those having
“distinct news value”, due to the inflanmmtory nature of the party's views and
statenents. H.C. J. 399/85, Kahane v. Broadcast Authority, 41(3) P.D. 255. In
i nvalidating the decision of the Broadcast Authority, the Court relied not
only on general principles of free speech, but also on the fact that the Kach
faction was a legitimate political party, represented in the Knesset.

619. Legislative reform |In the aftermath of the Supreme Court's decisions
Nei man and Kahane v. Broadcast Authority noted above, the Knesset enacted two

| egi slative provisions specifically prohibiting racist incitement. The first
was an amendrment to the Penal Law, which nmade the publication of any utterance
for the purpose of inciting to racism punishable by five years' inprisonnent
(sect. 144 B), whether or not the publication is true or actually resulted in
racism “Racisnm’ is defined in section 144 A as “persecution, hunmliation,

di splay of hostility, or violence, or causing strife against a group or
segnents of the population, all due to col our or belonging to a race or
national - et hni ¢ background”. Possession of material containing racial
incitenent, so defined, is punishable by a maxi mum prison sentence of one
year. A later amendnment to the Penal Law stiffened m ni rum and maxi mum
sentences for roughly half of the offences in the entire Penal Law if they are
committed with a racist intent, as defined above (Penal Law, sect. 144 D1).
The of fences covered by this anendnent include all offences against a person's
body, life, liberty, property and welfare; threats and extortion, hooliganism
nui sances, and abuse of office by public servants. Three of these offences
are relevant to the obligations under this article. Under section 173 of the
Penal Law, a person who “publishes any print, witing, picture or effigy

cal cul ated to outrage the religious feelings or belief of other persons”, or
who “utters in a public place and in the hearing of another person any word or
sound cal cul ated to outrage his religious feelings or belief” is liable to

i mprisonnent for one year. Section 194 (b) of the Law forbids insulting a
person in a public place “in a manner likely to provoke a person present to
commit a breach of the peace”; and section 198 prohibits all acts “likely to
cause public mschief”. |If any of these latter offences are committed with
raci st intent, then the maxi num sentence is doubl ed.
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620. The Knesset al so amended Basic Law. the Knesset, to forbid any
political party fromrunning for election to the Knesset if,inter alia, its
obj ects or actions, explicitly or by inplication, show incitement to racism or
deni al of the denocratic character of the State (Basic Law. Knesset,

sect. 7 A). On the basis of this amendnent, the Kach party was disqualified
fromrunning in the subsequent national elections, as its objects and actions
wer e deemed by the Supreme Court to be “frighteningly simlar to the nost
horri bl e exanpl es which the Jew sh peopl e has experienced”. E. A 1/88, Neinan
v. Central Elections Commttee of the Twel fth Knesset 42(4) P.D. 177, 197

621. To justify the curtailnent of the right to be elected, it must be shown
that the racist incitenent is one of the party's central and controlling ains,
an em nent reflection of its identity, and not merely a marginal concern; the
party's candidacy in the elections nust be a means to realize such raci st

obj ectives; and the evidence of such racist objectives or actions nust be

cl ear, convincing and unequivocal. E.A 1/88, supra at 196 (per P. Shangar).
The anendnent of Basic Law. Knesset, as interpreted by the Supreme Court, has
thus | owered the standard for placing prior restraints on racist speech in the
context of Knesset elections, as it no longer requires a “near certainty” that
the racist election propaganda will actually endanger the public peace.
Simlarly, the Parties Law, 5752-1992, prevents registration of a politica
party on the same grounds provided for disqualification of a party's candidate
list in Knesset elections.

622. At the sane tinme, the Knesset anended its own by-laws, to forbid the
subni ssion of any legislative bills which, inter alia, are racist in content
(Knesset By-laws, by-law 134 (c)).

623. The Kach novenent was disqualified fromrunning in three successive
Knesset elections. |In 1994, follow ng the massacre of Mislim worshi ppers at
the Tomb of the Patriarchs by a Jewi sh fanatic, the Government outlawed the
Kach nmovenment and its of fshoot, Kahane Chai, even though they were not

i nvolved in the massacre itself.

624. Under the Second Tel evision and Radio Authority Law, 1990
(sect. 46 (a) (2), the holders of concessions for cable television services
may not broadcast any material containing racial incitement, and they bear a

duty to ensure that none of their broadcasts will be liable to incite
di scrim nation on grounds of religion, race, nationality, ethnicity, lifestyle
or origin.

625. The defamation of any group as such, including national, racial or
religious groups, is prohibited by |aw (Prohibition of Defamation Law, 1965,
sect. 4). To the extent that such defamation, in each case, constitutes
incitenent to discrimnation or hostility, then it arguably falls under the
provisions of this article.

626. The Prevention of Terrorism Ordi nance, 1948, section 4 (a), makes it an
of fence to publish, in witing or orally, any praise, support or encouragenent
to acts of violence that are likely to result in death or injury.
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627. |In practice, the | aws described above, including those prohibiting
incitenent to raci smand group defamation, are used sparingly, and only in the
nost extrene cases, so as not to infringe upon the freedom of expression

628. In practice, the advocacy of racial, religious or national hatred
contenpl ated under this article may often be controlled or prevented by the
need to receive a pernmit to hold a public denonstration. The Israel Police
has the authority to deny, restrict or place conditions on such a
demonstration permit due to the likelihood of incitement or violence having a
racial or religious cast. In such cases, the formal reason for denial of a
demonstration pernmit will be a concern for violation of public order and
security. Challenges to such denial of pernmits are discussed in the context
of the right to freedom of assenbly, under article 22.

Article 21 - Freedom of assenbly

629. Although the right to peaceful assenmbly is not nentioned in any Basic
Law, it has been recognized as anong the fundanental freedonms deriving from
the denocratic character of the Israeli polity. H CJ. 153/83, Levi v. Israe
Police Southern District Conmander, 38(2) P.D. 383, 398-399. As devel oped by
the Suprene Court, the right includes the freedom of assenbly, of procession
and of dermonstration, all of which involve the physical congregation of a
group of people who wish to express, by speech or conduct, their views on a
given issue in public. The Court has clarified in many decisions that the
right to assenmbly, while not absolute, is to be enjoyed by all persons,
regardl ess of the views they wish to espouse:

“There are those who argue that the intellectual basis for this liberty
is the desire to guarantee the freedom of speech, which in turn
contributes to the discovery of the truth. Ohers maintain that at the
root of this right Iie the existence and functioning of the denocratic
polity, which is based on freedom of information and freedom of protest.

Still others claimthat the freedom of denonstration and procession
are essential conponents of the general freedom of a person to
sel f-expressi on and aut onony of thought ... It would appear that the

freedom of denobnstration and assenbly stands on a broad ideol ogica
basis, at the centre of which is the recognition of the value of the
human being, of his dignity, of the freedomgiven himto develop his

personality, and the will to maintain a denocratic form of governnent.
By this freedom a neans of expression is given to those who cannot
avail themselves of the official or commercial means of expression. It

is thus accepted in our systemof law, as in those of other enlightened
denmocracies, that the right to denonstration and assenbly holds a pl ace
of honour in the hall of fundamental human rights ... Freedom of
expression and freedom of demonstration do not nmean only the freedomto
express things that are pleasant to the ear. [It is] not only the
freedom of children with bouquets of flowers in their hands to march in
the city streets, but also the right to march of persons whose views are
not accepted, when the very fact of their marching is irritating and
maddening ... Both are entitled to march, and their right is not
related to the degree of approbation or anger that they arouse ...
Levi v. Israel Police, supra, 38(2) P.D. 393 at 398, 411.
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630. In decisions handed down after enactnent of Basic Law. Human Dignity
and Liberty, the Suprene Court has indicated that the freedom of speech may be
deenmed to be included in the general guarantee of human dignity in section 2
of the Basic Law. It may thus be said that the right to peaceful assenmbly now
has a definite, if inmplicit, textual footing in Israel's constitutional |aw.
See, e.g., Dayan v. Israel Police Jerusalem District Commander et al. 48(2)
P.D. 456, 458.

631. The restrictions on the right to peaceful assenbly nay be found in the
Police Ordinance [New Version], 5731-1971, and in the Penal Law, 5737-1977.
Under section 83 of the police Ordinance and rel evant Police standing orders,
a demonstration will require a permit if at |east 50 persons will participate
and if it involves either (a) an assenbly out of doors in order to hear a
speech or an address on a topic of political interest, or to discuss such a
topic, or (b) an assenbly out of doors in order to proceed together from one
pl ace to another. Thus, no license is needed if the neeting or procession

i nvol ves fewer than 50 persons; if it takes place indoors, or if it is not
devoted to listening to a speech or an address on a topic of politica
interest or to discussion of such a topic, no matter how many persons
participate; or if the participants at an outdoor protest or vigil stand and
hol d signs, without hearing a speech or lecture on a political topic or

di scussing such a topic. To hold a neeting or a march without a permt where
the law requires one, or to disobey the conditions stated in the license, is a
crimnal offence. (Police Odinance, sect. 89).

632. The Penal Law defines an “unlawful assenmbly” as any gathering of three
or nore people - even if they have received a |license to denonstrate - who
conduct thenmselves in such a way as to give “persons in the nei ghbourhood”
reasonabl e grounds to fear that the persons assenbled will cause a breach of
the peace, or that their assenbly will “needlessly and wi thout reasonable
cause” provoke other persons to commit a breach of the peace (Penal Law,

sect. 151). Participation in an unlawful assenbly is punishable by up to one
year's inmprisonnent, and the Police nmay order the dispersal of any such
assenbl y.

633. Requests to hold an assenbly or procession in the Knesset building or
precincts are considered not by the police, but by the Speaker of the Knesset
under the Knesset Building and Precincts Law, 5728-1968.

634. Once a request for a license to hold an assenmbly or procession is
subnmitted, the district police commander nay either agree or refuse to grant
the license as requested, or he may grant the license subject to tinme, place
and manner restrictions that he deens necessary and appropriate. The request
must be filed at |east five days prior to the day of the planned
demonstration. The district conmander is bound to take the follow ng

consi derations into account when deciding on a pernmt application (Police
Standi ng Order 12.01.06 - Licensing of Assenblies and Processions):

(a) In general, the commander may refuse the license only if there is
substantial evidence showing a “proximate certainty” that holding the assenbly
or procession as requested will result in a breach of public security or

public order, or a violation of other equally fundanmental interests, and then
only if the police cannot, with a reasonable effort, allot the forces
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necessary to control public order and thus enable realization of the right to
demonstrate. The “proxi mate certainty” standard for restricting the right to
demonstrate due to danger to public order or security is the same as that
adopted in Israeli law with respect to restraints on freedom of speech
generally. 1In assessing the |likelihood of a breach of public order or
security, the Police may consider past experience with the group applying for
the |icense;

(b) The views of the denonstrators or the subject of the lecture or
speech are explicitly excluded from consideration;

(c) The police may refuse or restrict a license if there is reasonable
basis to suspect that the denpnstration will involve crimnal offences such as
rioting, incitement to rebellion or racism incitenent of people in the arny
to disobey a legal order, or incitement to any other offence;

(d) The fact that hol ding a denpnstration would oblige the police to
depl oy personnel in order to preserve security and order, is not in itself
sufficient cause to refuse a license. The police have a duty to allot
personnel resources to enable the exercise of the right to peaceful assenbly.
Only in special circunmstances, when needs of a higher priority do not enable
the police to allocate the necessary personnel at the requested place and
time, may the Police demand a change in the time, manner or place of the
assenmbly. For exanple, in H C.J. 1928/96, Council of Settlenents of Judea
Samaria and Gaza v. Amit (not yet reported), the Suprenme Court upheld the
refusal of the Jerusalem District Police Cormmander to grant a license to a
group that opposed the Osl o peace agreenents from hol ding a procession that
woul d pass down a major traffic artery and end next to the hotel where the
President of the United States was staying at the tine. Due to the unusually
severe demands on Police personnel occasioned by the President's visit, as
wel |l as the increased security made necessary in the aftermath of severa
terrorist bombings, the Court ruled that the Police Commander was justified in
demandi ng, as a condition for granting the license, that the denmpnstration
take place away fromthe hotel where President Clinton was staying, or that
t he nunmber of participants be |inmted,;

(e) When necessary, the police nust strike a balance between the right
to denonstrate and the public's interest in uninpeded traffic. |n general
the police will not have properly bal anced these contending interests if it
allows a denonstration at a time or on a route which frustrate the
demonstrators' aimof attracting the attention of the public, such as allow ng
the denponstrati on when the streets are enpty, or at a |l ocation where there are
no passers-by;

(f) A license for a denonstration on private property will not
normal |y be given without the owner's or custodian's consent. Private
property rights will be respected even when the planned denmonstration rel ates

to a public figure, as, for exanple, when the Suprene Court upheld the refusa
to grant a license to hold a denmpnstrati on opposite the Foreign Mnister's
private residence. H. C. J. 456/73, Kahane v. |Israel Police Southern District
Commander (unreported);
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(9) The police should al so consider whether the planned tinme and pl ace
of the dermonstration would likely injure the “religious or traditiona
sensibilities” of the residents |iving nearby;

(h) The District Commander may not refuse to grant a permit unless the
condi tions, reservations and alternative solutions have been thoroughly
exam ned with the aimof finding a way to allow the denonstration, and finding
a proper bal ance between contending rights or values reflected in the tine,
pl ace and manner of the denonstration (sect. 7 (a) (3), Police Standing Order
12. 01. 06).

635. The Suprene Court has uphel d denial of a denobnstration, on the grounds
of a near certainty of substantial violation of public security or order, in
the case of a protest against religious coercion to be held on the eve of the
Jewi sh Sabbath at the entrance to an ultra-Othodox nei ghbourhood in Jerusal em
and opposite Orthodox academ es, H C. J. 606/87, Marciano v. |srael Police
Southern District Commander, 41(4) P.D. 449; in the case of a procession by a
group called the Tenple Munt Faithful through the Od City of Jerusalem and
requests by the same group to hold a prayer assenbly at the entrance to the
Tenpl e Mount, H C.J. 292/83, Tenple Munt Faithful v. Israel Police Jerusal em
District Commander, 38(2) P.D. 449, H. C.J. 411/89, Tenple Munt Faithful v.

I srael Police Jerusalem District Commander, 43(2) P.D. 17; in the case of a

pl anned denonstration opposite the Egyptian Enbassy in Tel-Aviv, H C J.

496/ 85, Servetman v. Israel Police Tel-Aviv District Conmander, 40(4) P.D

550; and ot hers.

636. Once a license to denponstrate is issued, the police bear an affirmative
duty to maintain security during the denpnstration and to protect those who
participate in it, within the framework of its overall resources and
priorities (sect. 9, Police Standing Order no. 12.01.06). As the Suprene
Court held in this regard:

“The force at the disposal of the police is indeed |inmted, and nust be
apportioned according to the order of priorities set by those

responsi ble therefor, according to their overall responsibility under
the Police Ordinance ... However, the above-nentioned setting of
priorities must not be arbitrary, discrimnatory or irregular. Wen
setting the above-nentioned order of priorities, the right to
demonstrate nust not be left out. Furthernore, it is not right that one
mar ch shoul d receive the necessary police protection, while another does
not receive it just because of the ideological difference in the content
of the dermonstration. The police are not in charge of ideology. They
must apportion their forces according to needs and not according to

opi nions. The argunment that hol ding a gathering on the requested route
constitutes 'a significant burden to the police, which would have to
allot a large force, which would require special preparations' is not a
proper argument. It is the function of the police to allot the manpower
required to maintain normal existence, which of necessity includes
various processions and denonstrations. The task of the police is to
al | ot manpower to maintain denocratic order, which includes the right to
demonstrate; and therefore it is their duty to nake special preparations
therefor, and the 'significant burden' is not a reason to refrain from
doi ng so. The question which the police nust ask thenmsel ves is whether
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all of the demands facing themat any one time can be net.” H. C. J.
148/ 79, Sa'ar v. Mnister of Interior and Police 34(2) P.D. 169,
178-179.

637. In 1983, in the aftermath of an incident in which a denonstrator was
killed by a hand grenade thrown by an onl ooker, the Attorney-General and the
Police I nspector General issued a joint policy statenent, as follows: “Due to
t he danger to the foundations of the denocratic reginme from attacks on
assenblies and denonstrations, priority will be given to conbating hool i gani sm
in this sphere, and the prosecution will act to expedite judicial procedures
and demand that severe penalties be inposed on anyone found guilty of crimnnal
behavi our agai nst denmonstrators.” Prosecutorial policy in this matter has not
changed. At roughly the same tinme, the Attorney-Ceneral also published
detailed official guidelines for the police regarding the |icencing of
demonstrati ons and di spersal of gatherings (“The Freedomto Denobnstrate”,

Gui del i nes of the Attorney-General 21.566, volume 3 (1 April 1983)).

638. Under the Attorney-GCeneral's guidelines nentioned above and police
standi ng orders, State-owned property which is normally closed to the genera
public, such as buil dings containing government offices or halls open only to
persons on official business there, are deened to be “private” property for

t he purpose of allow ng denonstrations, and hence nmay be used as the site for
an assenmbly only with the agreenent of the State or its authorized
representatives. On the other hand, State-owned areas open to the genera
public, such as roads, public parks, squares or open areas next to governnent
of fices, are by their nature suitable for holding assenblies, and normally the
State is assuned to have agreed in advance to hold denonstrations at such
sites.

639. If an assenbly is or beconmes illegal - that is, if the conditions of the
licence are violated, or if a denonstration is held without a |icence where
one is required, or if there is reasonable fear of a breach of the peace as
menti oned above and reasonabl e neasures cannot prevent such a fear - then
police personnel are authorized to take various steps agai nst those suspected
of having conmitted the illegality, in an ascendi ng order of severity. First,
the police should try, if possible, to prevent the offence and allow the
hol di ng of the denmonstration legally, for instance, by asking the
demonstrators to refrain fromblocking a road or to return to the permitted
route of the procession. |f the denonstrators commit an offence, such as

bl ocking a road and disturbing the traffic, without a |icense or against the
stipulations in the license, a police officer is authorized to ask themto

di sperse; if they resist, the police are pernmitted to use a reasonabl e anpunt
of force in order to overconme those resisting themin the fulfilnent of their
duty. In addition, under sections 153 and 154 of the Penal Law, if three or
nore people riot, or there are grounds to fear that they are about to riot, a
police officer may order themto disperse and if they resist, may do anything
required to disperse them O course, should a police officer have reasonable
cause to suspect that a person has conmitted a crimnal offence, including the
of fence of illegal assenmbly, he or she is authorized to demand that the person
acconmpany himto a police station, or to arrest the person.

640. As nentioned under article 6, the Israel Police began conpiling separate
statistics regarding the excessive use of force by police personnel at
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demonstrations during the latter part of 1995. |In 1996, 32 conplaints for
excessive use of force at denobnstrations were filed; as of the submi ssion of
this report, statistics are not yet avail able regarding the outconme of

di sciplinary or criminal proceedings undertaken in those cases.

641. To assist in the apprehension and prosecution of persons who comnt

of fences at denonstrations, as well as of police personnel who may use
excessive force against denobnstrators, and in general to help in supervising
and i nproving the handling of denonstrations, the police enacted standing
orders allowi ng for video recording of assenblies (Standing O der 14.02.10).

Article 22 - Freedom of associ ation

642. Introduction. The freedomto associate with other persons or groups

in order to pursue any lawful aimhas |ong been recognized in Israel as a
fundanental civil right and a cornerstone of any denocratic regine. See,
e.g., MF.H 16/61, Conpanies Registrar v. Kardosh, 16 P.D. 1209, 1220

H C. J. 124/70, Shemesh v. Conpanies Registrar, 25(1) P.D. 505, 509. As with
the other basic freedons to which it is related - speech and expression
assenmbl y, thought and conscience - the freedom of association is not absolute,
and must be reconciled in appropriate circunstances with other legitimte
fundanental interests of the society, such as the mmi ntenance of social order,
public security, or the very existence of the State. H. C J. 507/85, Tami m v.
M ni ster of Defence 41(4) P.D. 57, 59. As a general matter, the freedom of
associ ation may be thus restricted only by express |egislative authorization.
The one exception to this rule in Israel's history involved the

di squalification of a party running for election to the Knesset on the grounds
that its purpose was to work towards the elimnation of the State. E. A 1/865,
Yardor v. Chairman of the Central Elections Committee for the Sixth Knesset
19(3) P.D. 365. Since then Basic Law. Knesset was amended to provide
explicitly for disqualification of a Knesset |list on such grounds, as

di scussed in detail under article 25. Furthernore, although the Suprene Court
has not yet ruled on the issue, the freedom of association may fall under the
anbit of Basic Law. Human Dignity and Liberty, enacted in 1992; as a
consequence, any restriction on this freedom nust not only be by express

aut hori zati on of the Knesset, but also for a legitimte purpose and to an
extent no greater than necessary to achieve such purpose.

643. There are three types of statutory restrictions on the freedomto
associate in Israeli law. the first type is found in statutes that regul ate
the formati on and operation of corporations, cooperative associations and the
like; the second class of restriction involves statutes which aimto prevent
the formation or activity of subversive organizations, including terrorist
groups; the third involves direct or indirect restrictions on the freedomto
form professional associations in certain fields or the requirenment that
certain professionals belong to such an association. These different
statutory limtations shall be discussed in turn bel ow

Cor porations, cooperative societies andAnut ot

644. The Conpani es Ordi nance [ New Version], 5743-1983, which is largely
simlar to the ordinance enacted during the British Mandate, gives the
M ni ster of Justice “absolute discretion” to allow or disallowthe
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i ncorporation of a conpany (sect. 17 of the Ordinance). The Supreme Court,
however, has held that the Mnister's discretion in this regard, which is
exercised in practice by the Conpanies Registrar, nust be used to pronote the
pur pose for which such discretion is granted by the Ordi nance. For exanple,
the Court has annulled a refusal by the Conpanies Registrar to register a
company whose nenbers had been convicted previously of publishing w thout a
permt a newspaper which had been found to include incitement against the
State; the Registrar based his refusal on the grounds that the menbers of the
company were likely to use the conpany to spread vi ews endangering State
security. The Court held that such a prospective evaluation of the conpany's
activities was not a proper exercise of the Registrar's discretion, and

all owed the conpany to be registered. H C J. 241/60, Kardosh v. Conpani es
Regi strar, 15 P.D. 1151; MF.H 16/61, Conpani es Regi strar v. Kardosh,

16 P.D. 1209. The Registrar may al so refuse to register a conpany under a
particular name which is “likely to violate public policy or public feelings”
(sect. 36 (a) (3) of the Ordinance), or which was chosen by its founders for
an i nmproper or fraudul ent purpose. These latter restrictions, however, do not
affect the right to incorporate as such, but rather to the name chosen by the

conpany.

645. Non-profit organizations in Israel were regulated until 1980 under the
O toman Law of Association, No. 121 of 1327 (1909), as anended by Mandatory
and Israeli legislation. “Otoman associations” under that |aw needed no

permit as a condition for their formation (sect. 2), but had nmerely to notify
the Government of their formation, purposes and by-laws. The only substantive
restrictions upon the formation of Ottoman associations were that they could
not have any purposes contrary to law or public norality; they could not aim
to violate public order, to change the political regine in the State; and they
could not be based on national or racial distinctions. Mnors and persons
convicted of a felony were not allowed to become nmembers of an Ottoman
association. 1n 1980 the Ottoman Law of Associ ations was replaced by the
Amut ot Law, 5740-1980; non-profit organi zations established thereunder are
call ed amutot (sing. anutah). The Amutot Law enpowers the Amutot Regi strar

to refuse to register anamutah if “one of its purposes is to negate the

exi stence of the State of Israel or its denocratic character, or if there are
reasonabl e grounds to conclude that theanutah will serve as a cover for
illegal activity” (sect. 3 of the Anutot Law). To justify a claimthat an
amutah ains to negate the existence of the State or its denocratic character,
it woul d appear, based on Suprene Court judgements interpreting the paralle
provisions in Basic Law. Knesset, that the Registrar nust show by
“convinci ng, clear and unequivocal evidence” that the forbidden aimis in fact
central to the amutah or to its founders; that the amutah was founded to
pursue the forbidden ains; and that the expression of such ains by the
founders of the amutah is not only clear but extreme. Wth regard to the

ot her ground noted above for refusal to register ananutah, the Suprene Court
has interpreted “reasonabl e grounds” strictly, to require that the Registrar
show by convincing, verified evidence, rather than nere specul ation, that

there exists a “proximate certainty” that theamutah will in fact be used as
a cover for unlawful activity (C A 1282/93, Anutot Regi strar v. Kahane,
47(4) P.D. 100). It may be noted that prior to the enactnent of the Parties

Law, 5752-1992, discussed below, political parties were governed either by the
Amut ot Law or by the Ottoman Law of Association, depending on when they were
f or med.
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646. The Amutot Law enpowers the District Courts to order the w nding up of
an anutah if it, or its purposes, are ainmed at the negation of the existence
or the denocratic character of the State; if it violates the law or its own
by-laws; if it is unable to pay its debts; or if “reasons of justice or equity
so require” (sect. 49). A simlar provision in the Conmpanies Odinance is
used to wind up conpanies for reasons related to the |aw of conpanies, and not
to restrict freedom of association (see U Procaccia, The New Conpanies Law in
Israel (Jerusalem 1989), 534-535); it nmay be assumed that the provision in
the Amutot Law woul d be applied in a simlar manner, especially in view of the
enact ment of Basic Law. Human Dignity and Liberty and Basic Law. Freedom of
Qccupati on.

647. “Cooperative societies”, another form of association recognized under
Israeli law, are simlar to corporations, except that their purposes nust

i nvolve “the cultivation of savings, self-help and nutual assistance between
persons with common econonic interests, in order to bring about an inprovenent
of their living conditions, business affairs and methods of nmanufacture, or a
society forned in order to facilitate the activities of such societies”

(sect. 4 of the Cooperative Societies Odinance, 1933). The Cooperative

Soci eties Registrar may refuse to register a society “w thout giving any
reason for such refusal” (sect. 9 (1) of the Ordinance); however, if the

Regi strar does give reasons for a refusal to register, the courts may review
the validity and reasonabl eness of his reasoning under principles of

adm ni strative | aw

648. Israeli law allows persons to form partnershi ps under the Partnerships
Ordi nance [ New Version], 5735-1975, which are registered upon ful filment of
certain technical requirements, such as notification to the Registrar
regardi ng the name, address and nature of the partnership. No administrative
authority has the power to prevent registration of a partnership on any
substantive ground.

649. The activities of each of the types of associations discussed above are
regul ated by the appropriate Registrar pursuant to legislation. In general
such associations nust file annual reports to the Registrar, nmust conply with
ot her technical regul ations regarding, for exanple the proper use of the
organi zation's name or financial auditing, and may not pursue ill egal

obj ectives or activities. They may be wound up or liquidated,inter alia, in
the event of financial insolvency or non-conpliance with technical or |ega
requi rements. The ideological or political content of the association's
activities is not properly the subject of adm nistrative review, except in
those cases where an anutah ainms to negate the existence or denocratic
character of the State.

Subversive organi zations

650. Several statutory provisions aimto prohibit the formati on and operation
of subversive organizations. Sections 145-150 of the Penal Law, 5737-1977,
adopt earlier Mandatory provisions regardi ng unl awful associations. Under
section 145 of the Penal Law, “unlawful associations” are defined as
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“(1) any body of persons, incorporated or unincorporated, which by its
constitution or propaganda or otherw se advocates, incites or encourages
any of the follow ng unlawful acts:

“(a) the subversion of the political order of I|srael by
revol uti on or sabot age;

“(b) the overthrow by force or violence of the | awful governnent
of Israel or of any other state, or of organized governnent;

“(c) the destruction or injury of property of the State or of
property used in conmerce within the State or with other countries;

“(2) any body of persons, incorporated or unincorporated, which by its
constitution or propaganda or otherw se advocates or encourages the
doi ng of any act having as its declared or inplied object sedition
within the neaning of article One [of the Penal Law;

“(3) any body of persons which does not notify its rules as required by
| aw or continues to nmeet after being dissolved by | aw

“(4) any body of persons, incorporated or unincorporated, which is or
appears to be affiliated with an organi zati on whi ch advocates or
encour ages any of the doctrines or practices specified in this section;

“(5) any branch, centre, committee, group or faction of an unl awful
associ ation and any institution or school managed or controlled by it.”

651. Menbership in such an unlawful organization is punishable by

i mprisonnent for one year. The Penal Law al so nmakes it an offence to solicit
contributions to such an association, to contribute noney to it, to publish or
transmit witings for or in the interests of such an unlawful association, or
to advocate or encourage the acts that constitute an unlawful association
under section 145, w th maxi mum puni shments ranging fromsix nonths to

three years' inprisonment. \Wile comentators have noted the potentia

i nfringenent on the freedom of association occasioned by section 145 (4)
above, which does not require those affiliated with an unlawful association to
have actual subversive intent (see, e.g., A Rubinstein, The Constitutiona

Law of the State of Israel (4th ed., Tel Aviv 1991), p. 813, n. 33), no
indictnent filed under these provisions has been appealed to the Suprene
Court.

652. The second set of statutory prohibitions against seditious associations
is found in sections 84-85 of the Mandatory Defence (Energency) Regul ations,
1945. These regul ations are stricter than the above provisions of the Pena
Law both in scope and in ternms of the punishnents they prescribe. Under

Regul ation 84, the Mnister of Defence may declare any body of persons to be
an “unlawful association” if it incites or encourages the overthrow by force
or violence of the political order or Government of Israel; the bringing into
contenpt or arousal of disaffection against the Government or its nministers in
their official capacity; the destruction of or injury to government property;
or acts of terrorismdirected against the Governnment of Israel or its
servants.
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653. Finally, the Prevention of Terrorism Odinance, 5708-1948, which was
enacted shortly after the establishnent of the State, defines a “terrorist
organi zation” as a body of persons which in its operations uses acts of

vi ol ence which are liable to cause the death of a person or injure him or

t hreatens such acts of violence. Activity in a terrorist organization is

puni shabl e by 20 years' inprisonnment; menbership in such an organization
carries a maxi num sentence of five years' inprisonnent. The Ordinance al so
forbids support or encouragenent of terrorist organizations, possession of
propaganda of such an organi zation, allow ng one's property to be used by a
terrorist organization or its nenbers, or identification with such an

organi zation through the unfurling of a flag, display of a symbol or slogan or
singing of a hym which clearly indicates such identification or support for a
terrorist organization. A provision forbidding contacts with menbers of

decl ared terrorist organi zati ons was repeal ed follow ng the signing of the
Decl aration of Principles by Israel and the PLO In addition to specifying
met hods of proving that a group of persons is a terrorist organization, the
Ordi nance enmpowers the Government to declare a given group of persons as a
terrorist organi zation, and such notice is prima facie proof in any |ega
proceeding that that group is in fact a terrorist organization “unless the
contrary is proved”. The Prevention of Terrorism O dinance has been enpl oyed
primarily agai nst Pal estinian organi zati ons whi ch have engaged in terrorist
activity against the Israeli population; but it has al so been enpl oyed agai nst
Jewi sh organi zati ons, such as the Lehi (Stern Gang) inmmediately after the
establ i shment of the State, and, nore recently, against the Kach and

Kahane Chai novenents.

Trade uni ons and professional associ ations

654. International conventions. Israel has ratified |ILO Convention No. 87
concerni ng Freedom of Association and Protection of the Right to Organize,

of 1948, and Convention No. 98 concerning the Application of the Principles
of the Right to Organize and to Bargain Collectively, of 1949. \hile these
conventions have not formally been nade a part of Israel's internal |aw, they
have had a significant influence on the devel opnment of Israeli |aw and
practice regarding the right to organize, the activity of trade unions and
col l ective bargaining agreements. 1In fact the Collective Agreenments Law,
5717-1957, was enacted specifically on the basis of the above conventi ons,
and gives effect to their substantive provisions.

655. The right to formtrade unions The right of workers and enpl oyers

to organize in trade unions for the pronotion of their interests is not yet
expressly articulated in Israeli legislation, although it is firmy entrenched
in the decisional law and is an underlying presunption of existing collective
bargai ning | egislation, as detailed below. A draft Basic Law. Freedom of
Expressi on and Associ ation, a previous version of which has been approved

by the Mnisterial Conmittee on Legislation, would give firmwitten
constitutional status to the right to organize, as provided in sections 6

and 7 of the draft Basic Law

“6. Every citizen or resident of the State has the freedomto
associ at e.
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“7. (a) Enpl oyees are entitled to organize by their choice in

enpl oyees' organi zations, and enployers are entitled to organize by
their choice in enployers' organizations; an enployees' organi zation may
engage in a collective agreement with an enpl oyer or an enpl oyers'

or gani zati on.

“(b) Enployees are entitled to strike for the protection of their
rights and for the promotion of their interests as enpl oyees.

“(c) Financing of the activities of enployees' organizations or
enpl oyers' organizations with the participation of the enployees or the
enpl oyers, and the manner of collection fromthem may be deternmined in
a |l aw or pursuant thereto.

“(d) The rights under this section shall be respected according
to the principles of labour law in Israel.”

656. In the current absence of such an explicit statutory right to organize,
or legislation which regulates the formation of and conditions for joining
trade unions, the National Labour Court has established that the freedom

of association in trade unions and the freedomto engage in collective

bar gai ni ng, as guaranteed in |ILO Convention Nos. 87 and 98, apply to al
workers in Israel. L.C A 35/5-1, Markovitz v. Hahistadrut Haclalit et al.,

6 P.D.A. 179. As the Court stated:

“The fundanmental right of association carries special nmeaning in the

real mof labour relations ... [in which] this right has been
consolidated as a 'right to organize' and as a right to 'freedom of
associ ation', which conpl ement one another ... The right to freedom of

association is the right of workers and enployers to establish

organi zations, and, subject only to the regul ations of the organization
in question, to join the organization which they choose w thout need of
prior permission fromthe governmental authorities. One of the basic
principles underlying the freedom of association is the right of the
organi zation to determine its constitution, subject to the laws of the
State, to the extent that those |laws do not contravene the principle of
freedom of association.”

657. The right to organize in trade unions thus includes the right to form
a union, the right to join or not to join a union, and the freedom of the
uni on's operation.

658. Collective agreements and the attributes of authorized trade unions
Section 1 of the Collective Agreenents Law, 5717-1957, defines a collective
agreenment as “an agreenent between an enployer or enployers' organization and
an enpl oyees' organization, made and submitted for registration under this
Law, with regard to hiring a person or term nating his enployment, terns of
enpl oyment, | abour relations, rights and duties of the organizations which are
parties to the agreenment, or part of these matters.”

659. As a general rule, any group of workers may form a trade uni on; however,
to be legally enpowered to act as a union, it nmust neet a series of recognized
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characteristics of a workers' organization and rmust be “representative”. The
Labour Courts have devel oped the following tests for identifying an
organi zation as a legally enmpowered trade union:

(a) Stability - the organization nust have been created in such a
manner that it will continue existing without tine limt, or at least for a
| ong period, and not nerely for a particul ar bargaining session,;

(b) By-laws - the organization nust have by-laws regulating its aims,
its institutions and their powers, conditions for nenbership, and the like;

(c) Personal and voluntary nenbership - a trade union nust be based on
the free consent of each individual worker to become a member or to forfeit
menber shi p

(d) Wor kers' representation - the vast mpjority of a union's nenbers
nmust be enpl oyees;

(e) Ains - first and forenpst anmobng a trade union's aims nust be to
engage in collective bargaining with the enployer for the purpose of fixing
wor ki ng conditions and workers' rights within collective agreenents;

(f) I ndependence - a trade union nust be independent fromthe
enpl oyer, and nust be free to operate without external intervention

(9) Internal denocracy - a trade union nmust respect basic denocratic
principles such as periodic, free and equal elections of representatives,
in which all menmber workers participate, public accountability of the
representatives, freedom of speech for the enpl oyees and mmi nt enance of
princi ples of non-discrimnation.

660. Representation requirenents for trade unions are defined in the

Col l ective Agreenents Law, 5717-1957, according to the type of agreenent

i nvol ved. The Law (sect. 2) distinguishes between a “special collective
agreenment”, which relates to a particul ar enployer or place of enploynent, and
a “general collective agreement”, which relates to branches of enploynment in

the entire country or in a distinct area. 1In both types of agreenments, the
uni on nust represent “the greatest nunber of organized enpl oyees to whomthe
agreenment is to apply”. |In the case of a general agreement, representation

is a function purely of menbership in the union; in the case of specia
agreenents, representation may be determ ned either by nmenmbership or by other
means, such as a special decision by the workers; in any case, the union nust
represent not |less than one third of the total nunmber of enployees to whomthe
speci al agreenent is to apply (sects. 3 and 4 of the Law).

661. All rights conferred by a collective bargaining agreenent on enpl oyees
as individuals may not be waived (sect. 20, Collective Agreenents Law), nor

may a coll ective agreement derogate fromany rights granted to enpl oyees by

| aw (sect. 21).



CCPR/ C/ 81/ Add. 13
page 210

Linm tations on professional associations

662. The right to formtrade unions nmay be restricted narromy with regard
to specific classes of workers or professionals when an overriding public
interest justifies doing so. For exanple, section 93 B of the Police

Ordi nance [ New Version] prohibits the formation of a union by police
personnel, although they may join regular trade unions; and standing orders
of the Israel Defence Forces General Headquarters, which have the status of
law, forbid mlitary personnel fromform ng their own union. Judges
traditionally do not consider thenselves free, as a matter of judicial ethics
and policy, to organize in a union, even though they are not prohibited by

| egislation fromdoing so. Oher civil servants, however, with the exception
of police enployees as noted above, are subject to no restrictions regarding
their right to organize, and they have done so.

663. Certain professional associations, such as the Israel Bar Association,
are created and function pursuant to Knesset |egislation as the sole

prof essi onal association to which nmenbers of those professions may bel ong.
Thus, while the freedom of association of the profession as a whole is

mai nt ai ned, the right of individual nmenbers of those professions to choose
their preferred form of organization and its rules is limted in the interest
of enabling uniformoversight of their qualifications, activity and ethica
conduct .

Structure and nmenbership of trade unions

664. The Histadrut. Mst salaried enployees in Israel are organized in trade
uni ons. The vast mpjority of such enpl oyees are nenbers of the New Genera
Federation of Labour, known as the Histadrut, an organi zation which predated
the establishnent of the State. Under the Histadrut by-laws, any worker

aged 18 or over who is not a nenber of another |abour organization may becone
a menmber. The Histadrut represents salaried enployees in industry,
agriculture and service industries, including public sector enployees,
nmusi ci ans, social workers, pharnmacists, actors and directors, enployees in
the printing and binding, dianmond and textile, chemi cal and petrochenical,

pl astics, building, garnent and other industries, physiotherapists and other
t herapi sts, tour guides, nurses, academics in the humanities, biochenists

and m crobiol ogi sts, engineers and technicians, clerks in a broad range of
institutions, hotel enployees, netal workers and el ectricians, food service
enpl oyees, housew ves, retirees, students and others.

665. The hi ghest executive institution of the Histadrut is its Nationa
Conference, and its House of Representatives is the primary |egislative organ.
The nmenbers of both bodies are elected in proportional and secret el ections
fromthe lists of candi dates associated with various political parties. Al

of the major political parties are represented. Until 1994, the Labour Party
mai ntained a majority in the National Conference; currently, the Conference
is controlled by a coalition of Labour and a new list which won the 1994

el ections. The Secretary-Ceneral of the Histadrut has al ways been a Knesset
menber fromthe Labour Party, except for a period of roughly two years

bet ween 1994 and 1996.
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666. Histadrut trade union activities are conducted through a three-Ievel
institutional structure: the workers' comittees in each plant, which
represents all workers at the plant; a local or regional workers' council; and
t he national unions, organized by profession, occupation or industry. There
are currently 37 such national unions operating under the Histadrut unbrella.
Each national union is enpowered to sign collective agreements on behal f of

t he Histadrut.

667. The activities of the Hi stadrut have extended beyond those of a typica
uni on, including nmutual aid, culture and education. As the dom nant workers
organi zation in the country, the Histadrut has also traditionally been active
in shaping the social security systemand the | abour econony itself. Genera
col l ective agreenents between the Histadrut and the Coordi nati ng Council of
Economi ¢ Organi zations (which represents private sector enployees) or the
Government (for nost public sector enployees) are the nost influential

i nstrunents shaping | abour relations and working conditions in Israel today,
especially if such agreenents are extended to other groups or classes of

enpl oyees not covered by the original agreenent, which occurs frequently.

668. Until 1995, nmenmbership in the Histadrut was |linked to nmenmbership in the
General Health Fund, the |argest provider of health services in the country,
such that nenbers of the General Health Fund became menbers of the Hi stadrut,
even if they were not enployees. Wth the inception of the new nodel of
health care under the National Health |Insurance Law, 5755-1995, the link

bet ween the Hi stadrut and the General Health Fund was severed, resulting in a
certain decrease in Histadrut menbership. Although the Histadrut no | onger

di scl oses exact nenbership figures, there is no doubt that its ranks dwarf
those of all other trade unions taken together.

669. Trade unions other than the Hi stadrut. O her |abour unions include the

I srael Medical Association, the National Union of Israeli Journalists, the
Organi zation of Upper School, Sem nar and Col |l ege Teachers, the organizations
for the Teaching Faculty at universities, and the National Organization of
Workers. Some of these other unions overlap in membership with the Hi stadrut,
in which case they generally divide between themthe authority to bargain with
enpl oyers over different matters. Certain unions which are organized formally
within the Histadrut itself enjoy a high degree of autonony, such as the Union
of Engi neers and Architects.

670. In addition, there are a few other unions of general character, which
have a relatively small nmenmbership and nmuch I ess political and socia

i nfluence than the Histadrut. The |argest such organization is the Nationa
Wor kers' Federation, which propounds a platformw th nationalist politica
overtones, in conparison with that of the Histadrut, which retains a fair
degree of the socialist tenor of its early days. The National Workers'
Federation does not publish nmenmbership figures, and for the nobst part has not
been successful in beconing the representative organization in places of

enpl oyment .

671. Several snmall |abour organizations with a religious orientation
generally have conme to agreements with the Histadrut, which grant them
representation in particular places of enploynent.



CCPR/ C/ 81/ Add. 13
page 212

672. Individual freedomto join a trade union Under principles developed in
the case law, no enployee in Israel may be forced to join a trade union, and
every enpl oyee may resign fromunion nenbership. L.C A 1975/5-1, Markovitz

v. Histadrut, supra; L.C A 1985/5-2, Histadrut v. Paz Senior Wrkers

Associ ation, 14 P.D. A. 367, 385. Collective agreements generally operate on

t he “agency shop” principle, under which the enployer recognizes the |abour
organi zation with which the agreenent is nade as the authorized representative

for collective bargaining, and agrees that the collective agreement will apply
to all enployees, whether or not they are members of the representative
organi zation, but the individual workers still are free to choose whether or

not to join the union. Non-nmenmber enpl oyees generally pay a “trade union
service fee”, which is considered a fair contribution in return for services,
and by | aw may be deducted fromthe enpl oyee's wages (Wage Protection Law,
5718-1958).

673. Freedom of operation of trade unions In addition to general civi
liberties, such as the freedom of expression and the freedomfromarbitrary
arrest or inprisonnent, which apply as a matter of course to the activities of
trade unions in Israel, the procedure for recognition of collective agreenents
and the linmtation of interference by the State are an inportant aspect of the
ability of trade unions to operate freely. The Collective Agreenents Law,
5717-1957, provides that a collective agreenent need only be filed to be

regi stered, giving the registrar no discretion on the matter. Furthernore, a
chal l enge to representation by a trade union may be initiated only by another
enpl oyees' organi zation (section 6 of the Collective Agreenents Law).

674. On the other hand, as collective agreenents have the effect of |aw for
the workers to whomthey apply, the agreenments nay not contravene the |aw or
fundanental public interests. For exanple, the Labour Court has held that
princi ples of general contracts |law, such as the duty of good faith in
contract negotiations, or the grounds for rescission, apply to collective
bar gai ni ng and agreenents.

675. Because the Histadrut devel oped as a nore or |less centralized |abour
union prior to the establishment of the State, and was fully in place far

bef ore nost enpl oyers or Israeli |abour |egislation cane into existence, nmany
of the struggles common to enployees in other countries in attenpting to form
uni ons have not presented thenselves to any significant extent in I|srael

676. The right to strike As with the right to formtrade unions, |srael

| egi slation does not explicitly confer the general right of enployees to
strike or the right of enployers to stage a |lock-out. These rights have been
af firmed by decisions of the Labour Courts, and are protected and regul ated by
the Settlement of Labour Disputes Law, 5717-1957. Under section 3 of the
Settl ement of Labour Disputes Law, the parties in a | abour dispute between an
enpl oyer and all or sone of its enployees are the enployer and the |abour
organi zation representing nost of the enployees affected by the dispute, or,
in the absence of such a | abour organization, the representatives elected by a
majority of the enployees. The representative enployees' union nust give
formal notice of its intent to strike at |east 15 days in advance; the sane
rule applies to enployers who intend to stage a | ock-out. Enpl oyees who
participate in a strike duly called by the representative workers

organi zation are exenpt fromliability for breach of their enpl oyment
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contract, including their obligations under a collective agreenent, or from
liability in tort for causing the enployer or others to breach contractua
relations. Collective Agreenments Law, section 19; Civil Wongs O dinance [ New
Version], section 62 (b). The strike only suspends the |abour contract, but
does not constitute grounds for its ternmination. |In addition, a duly called
stri ke does not interrupt continuity of enployment for the purposes of

cal cul ati ng benefits such as pensions, severance conpensation, annual |eave
and veterans' rights. The Enmploynent Service may not interfere with strikes,
and is prohibited fromreferring potential enployees to replace striking

wor kers, except in the case of unprotected strikes in the public sector
(sect. 44 of the Enploynent Service Law, 5719-1959).

677. The right to strike extends to econom c disputes involving the

determ nati on of new enpl oyees' rights in collective bargaining, as opposed to
“legal ” disputes regarding the enforcenent of rights which have been
determined in the past, for which the proper remedy lies in enforcenment
proceedi ngs before the Labour Courts. L.C A 31/4-4, Conmittee of Enployees

of the Cable and Electric Wre Conpany Ltd. v. Cable and Electric Wre Conpany
Ltd., 4 P.D. A 122, 134.

678. Restrictions on the right to strike The Knesset has inposed speci al
[imtations on the right to strike of civil servants, |ocal governnent

enpl oyees, health service enpl oyees, educational personnel, and enpl oyees

i nvolved with the production or supply of gasoline, water, electricity and

tel ecommuni cations. Any strike by such enpl oyees that occurs while a

col l ective bargaining agreement is in force will be “unprotected” and illegal,
unless it does not relate to a dispute over wages or benefits, and it is
approved by the central management of the union. Even if there is no

col l ective bargaining agreement in force, a strike by such enployees will not
be “protected” unless it is duly approved by the authorized enpl oyees

organi zation. Unprotected strikes expose enployees to liability for breach of
their enpl oyment contract and causing breach of contract by their enployers.
In the event of a partial unprotected strike by such public sector enpl oyees,
the Law establishes a special procedure under which the enployer nmust apply to
t he Labour Court for an order declaring the existence of a partial,
unprotected strike, at which tine the enpl oyees becone entitled to receive
hal f of their normal wages. Afterwards, the enployer or enployee may apply to
the court for payment of any differential in wages, based on work actually
performed (sect. 37 of the Dispute Resolution Law).

679. Collective agreements thenselves often contain provisions linmting the
right to strike. Mbreover, the Labour Courts have held that collective
agreenents contain an inplicit presunption that the enpl oyees' organization
has obligated not to strike. Unless the collective agreement indicates
otherwi se, a strike conducted during the period of a collective agreement will
general ly be deened unlawful, so long as the enployer has fulfilled its

obl i gati ons under the agreement.

680. Trade unions also often provide, in their constitutions or by-laws, for
certain obligatory procedures that nust be foll owed prior to staging a strike
For exanple, the constitution of the Histadrut requires an initial series of
consul tations and voting procedures, involving the national union
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representatives, local workers' commttees and the Histadrut Workers' Council
before declaring a strike. Failure to conmply with these prelimnary
procedures will make the subsequent strike unlawful.

681. Criminal sanctions against coercive behaviour The Penal Law,

5737-1977, protects nenbers of either side of a | abour dispute fromviolent or
threatening interference. Section 164 of the Law nmakes each of the follow ng
acts puni shabl e by inprisonment for one year, when done in the context of a

| abour dispute and with intent to conpel another person to do an act which he
or she is not legally bound to do, or to abstain fromany act which he is
entitled to do:

(a) Usi ng viol ence against or intimidating another person or his wfe
or children, or injuring his property;

(b) Persistently follow ng such a person about from place to pl ace;

(c) Hi di ng any tools, clothes or other property owned or used by such
ot her person or depriving himof or hindering himin the use thereof;

(d) WAt chi ng the house or other place where such other person resides
or works or carries on business or happens to be, or the approach to such
house or place, or prevents access thereto;

(e) Fol | owi ng such other person in a disorderly nmanner in any street
or road.

However, the Penal Law expressly allows a person, on behalf of any of the
protagonists in a | abour dispute, to seek peacefully to obtain or comunicate
information or to persuade persons to work or to abstain from working

(sect. 64).

682. Conpliance with ILO conventions |Israel subnitted its npbst recent
report under |1LO Convention No. 87 with respect to the period 1994-1995, and
responded separately to General Direct Request 1995bis of the Conmittee of
Experts under that Convention by referring to the provisions of section 19 of

the Coll ective Agreenents Law, 5717-1957, discussed above. Israel's |lega
protections of the freedom of association and the right to organize are fully
in accord with the provisions of ILO Convention No. 87. |Israel's npbst recent

report under |1LO Convention No. 98, and relating to the years 1995-1996, was
subnmitted in December 1997. The substance of Israel's responses to questions
subnmitted by I LO supervisory bodies in recent years in the context of
reporting under the above two conventions is included in the discussion under
this article. No further conments or special direct requests have been
forwarded to Israel by |ILO supervisory bodies under those conventions in at

| east a decade.

683. Stay-at-work orders. In the past, the Governnment and its mnisters
exerci sed their broad emergency powers under section 9 of the Law and

Adm ni stration Ordi nance, 1948, to issue “stay-at-work” orders against strikes
by workers deenmed to provide essential services. These stay-at-work orders
typically do not entail any attenpt to resolve the | abour dispute itself, but
rather require sone workers - generally only a small nunmber from anong the
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participants in a strike - to remain at work in order to prevent interruption
of the npst essential services. Wth the entering into force of the anended
Basic Law. Governnment, in June 1996, the scope of governnmental emergency
powers is substantially narrowed: only the Governnent as a whole, not

i ndi vidual ministers, may enact energency regul ations, and such regul ati ons or
orders must not exceed what is actually required by the circunstances of the
enmergency at hand. It may be expected that henceforth the Government will
enploy its energency powers sparingly, and only when the interruption of truly
cruci al services may damage the State's vital interests.

684. Frequency of strikes. The follow ng table shows the frequency and scope
of strikes and |lockouts in Israel over a period ending in 1994.

Table 15. Strikes and Lock-outs, 1960-1994

Year No. of No. of strikes No. of persons Wor k days
sl ow- downs and | ock-outs i nvolved in | ost
(excl udi ng strikes and
sl ow downs) | ock-outs
1960 135 14 420 49 368
1965 288 90 210 207 561
1970 163 114 941 390 260
1971 169 88 265 178 621
1972 168 87 309 236 058
1973 54 96 122 348 375 023
1974 49 71 27 141 51 333
1975 62 117 114 091 164 509
1976 76 123 114 970 308 214
1977 57 126 194 297 416 256
1978 55 85 224 354 1 071 961
1979 97 117 250 420 539 162
1980 54 84 91 451 216 516
1981 59 90 315 346 782 305
1982 79 112 838 700 1 814 945
1983 47 93 188 305 977 698
1984 74 149 528 638 995 494
1985 64 131 473 956 540 232
1986 92 142 215 227 406 292
1987 89 174 814 501 995 546
1988 93 156 327 193 516 071
1989 58 120 209 841 234 073
1990 75 117 571 172 1 071 279
1991 52 77 38 776 97 923
1992 64 114 211 833 386 658
1993 40 73 462 208 1 636 866
1994 38 75 106 047 792 533
In view of Israel's relatively small popul ation (approximately 5.8 mllion),

t he above figures denonstrate how extensively enployees in |Israel have nade
use of their right to strike.
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Political parties

685. The discussion of the registration and activity of political parties in
this and the foll owing sections should be read in conjunction with the
di scussion of the right to be elected under article 25.

686. The right to organize political parties is recognized in Israel as an

i mportant facet of the freedons of speech and association (E. A 2/84, Nei man

v. Central Elections Commttee of the Eleventh Knesset, 39(2) P.D. 225). In
1992, the Parties Law, 5752-1992, which regulates the formation and activities
of political parties, was enacted as part of a broader electoral reform which
included the direct election of the Prime Mnister and other amendments to
Basic Law. Government. Prior to the enactnment of that law, political parties
were regulated by the laws relating generally to non-profit organizations,
either as Otoman associations or anutot, as noted above; there was no

regi stration procedure for “political parties” as such, as the Elections Law
speaks only of “candidate lists”, and so it was not necessary to associate as
a “political party” in order to participate in national or |ocal elections, or
for a Knesset faction to receive public funding under the Party Financing Law.
Wth the enactnment of the Parties Law, only registered political parties may
subnmit candidate lists for election to the Knesset, only a representative of a
regi stered party may run for the office of Prine Mnister, and public funding
is given only to registered parties which run for election. Existing
political parties were required to register under the new |law within six
nonths of its enactnent. As of the submission of this report, there are

30 registered political parties in Israel, including 19 parties which are
represented in the Fourteenth Knesset, either alone or in combined factions
with other parties.

687. Under the Parties Law, a political party is defined as “a group of
persons which has associated to pronote |lawfully political or social ains and
to bring about their representation in the Knesset by elected representatives”
(sect. 1); the law thus does not apply to political organizations operating
purely at the local level, or, apparently, to those which seek to realize
their ainms outside of the parlianentary process. Any group of at |east

100 persons mmy organize as a political party, according to a registration
procedure which is sinmlar to that of non-profit organizations generally: the
application nust state the name of the proposed party, its purposes, the nanes
and other basic information regarding its founders, and a set of proposed
by-laws (sect. 4). The by-laws nmust include, inter alia, conditions for
acceptance of new nenbers, as well as for their suspension or ejection;
menbers' rights and duties; arrangenents for disciplinary proceedi ngs and
sanctions; the powers of branch offices; the functions, conposition and manner
of operation of party institutions; and the method of choosing candidate lists
for Knesset elections (sect. 14). Notice of the application for registration
is given to the Central Elections Commttee, to representatives of all Knesset
factions or candidate lists, and is published in the Oficial Gazette and
newspapers.

688. Any citizen residing in Israel may file an objection to the registration
of a political party within 30 days after the notice of application has been
publ i shed (sect. 6 (a)). The Parties Registrar, appointed by the M nister of
Justice, is enpowered to rule on these objections, and his decisions are
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appeal abl e by | eave to the Supreme Court. Utimately, the Parties Registrar
deci des whether or not to approve registration of the party; any refusal to
register a party must first be approved by the Suprene Court (sect. 6 (d)).
The scope of the Registrar's power to refuse to register a party for
non-conpliance with technical registration requirenents, such as inclusion in
the by-laws of all matters enunerated by the Law, is not entirely clear from
the wording of the Law itself, and has not yet been reviewed by the Suprene
Court. The law also provides that a party may not be regi stered under a nane
which is likely to be confused with that of a current or previously existing
party, to be misleading generally or to “violate public policy or public
feelings”. Here, too, the scope of the Registrar's powers is not yet entirely
clear: while it would appear that the Registrar may actually refuse to
register a political party under a particular nane which, in his opinion,
falls under the prohibitions noted above, one may assume, based on judici al
interpretation of simlar powers given to the Conpani es Registrar and the
Amut ot Regi strar, that such powers will be construed narrowy, and nust be

bal anced agai nst the fundanmental right to formpolitical parties, especially
if the decision whether or not to register a party is nade relatively close to
a Knesset el ection.

689. As nentioned under article 25, the Parties Registrar nmay refuse to
register a political party if, by its purposes or actions, it may be deened,
expressly or inplicitly, to negate the existence of the State of Israel as a
Jewi sh and denocratic State; to incite racism or if there is reasonable basis
to conclude that the party will serve as a cover for illegal activity

(sect. 5). Since enactnent of the Law in 1992, the Registrar has not refused
to register any political party. Petitions against the registration of two
different political parties, one Arab and one Jew sh, were rejected by the
Supreme Court. ML.A 2316/96, |saacson v. Parties Registrar (not yet
reported); ML.A 7504/95, Yasin v. Parties Registrar (not yet reported).

Al t hough the Court has not yet ruled squarely on the issue, it would appear
that these substantive grounds for refusal to register a political party shal
be interpreted very narrowy, as are the parallel provisions in Basic Law
Knesset and the Amutot Law, and shall be upheld only in the nost extreme

i nstances. See, e.g., H CJ. 5364/94, Wl ner v. Chairman of the |Israel Labor
Party (not yet reported). Reference is made to the discussion of those
paral l el provisions in Basic Law. Knesset under article 25 of this report,
and under the Anutot Law in this section. Wiile the Parties Law, on its face,
does not clarify whether a party may be stricken fromthe register by court
order if it is found later on to be pursuing any of the prohibited ains

menti oned above, the parallel provision in Basic Law. Knesset gives such
authority to the Central Elections Conmittee and the courts with regard to
parties which seek to participate in a Knesset el ection.

690. Controls on activity of political parties Political parties have a

dual character: they are at once voluntary associations, subject to the

provi sions of private law, and “constitutional” entities many of whose actions
are subject to review under norns of public law. H C J. 1635/ 90Zharzhevsky

v. Prime Mnister, 45 (1) 749, 836. At least in matters having a public

di mensi on, governnment authorities, including the courts, will display a
reluctance to intervene in the activities of a party, so long as it does not
violate its status as “public fiduciaries”. See H C J. 5364/94, W\l ner v.

Chairman of the Israel Labor Party supra (per D.P. Barak). For exanple, the
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Supreme Court has held that coalition agreenents between political parties
must be nade public, in order to give voters a chance to gauge their support
of the parties involved (H C.J. 1601/90, Shalit v. Peres, 44 (3) 353); and the
Court will nullify such coalition agreenents if they are illegal or patently
violate public policy (H C.J. 1635/90, Zharzhevsky v. Prime Mnister, supra.)
Recogni zi ng the public character of political parties, the Parties Law,
5752-1992, makes them fully subject to audit by the State Conptroller in
matters rel ated to managenent of financial affairs and conpliance with
applicable law (sect. 13 (b) of the Law). The Law al so prohibits parties from
engagi ng, directly or indirectly, in business activities (sect. 21), except
for investing its assets and receiving inconme from*“properties which are

i ntended for party activity, even if they are not so used at the tine”

(sect. 25). In addition, the Party Financing Law and the Parties Law set
various limts and restrictions on contributions during primary and el ection
campai gns, as well as in between elections. Parties may not receive
contributions, in noney or in kind, fromdonestic or foreign corporations
(sect. 8 (a) of the Party Financing Law), from mi nors or from anonynous
donors. Parties may receive up to NI'S 500 (roughly $150) from i ndi vi dual
famlies, or up to NIS 1,000 (roughly $300) in a canpaign year, unless the
party waives the right to public funding, in which case the ceiling for

i ndi vidual contributions rises to NIS 60,000 (roughly $18,000). Contributions
to cultural or educational enterprises nmanaged by a political party are not
subject to the above linmits, so long as that enterprise does not finance any
el ection propaganda or party activity (sect. 8 (b) of the Party Fi nancing
Law). Persons running in party primaries may not receive nore than NI'S 5, 500
(roughly $1,700) fromindividual donors and may not exceed a prescribed

maxi mum aggregate anmount in contributions; as with the parties thensel ves,

pri mary candi dates may not receive contributions from corporations, mnors or
anonymous donors, and all contributions may be used only for the primary
campai gn (sect. 28 A-28 BB of the Parties Law).

691. Activities of human rights organizations The State of |srael places no
| egal restrictions on the right of organizations to engage in activities for
the pronotion and observance of human rights. For |egal purposes, they are

i ndi stinguishable fromany other organization: to the extent that they are
regi stered as anutot, they nust conply with applicable law, in every other
sense, human rights organizations fully enjoy the freedomto associate and to
pursue their various ains. There are dozens of organizations in Israel which
work freely and fruitfully in all areas of human rights, including the
Association for Civil Rights in Israel, several organizations which pronote
the rights of Arabs, a coalition of 53 different organizations working in the
area of children's rights, over 100 organi zations involved in wonens' rights
i ssues, the Religious Action Centre of the Myvenment for Progressive Judai sm
and ot her organizations involved in issues related to freedom of religion,
organi zations working to promote the rights of the disabled, hompsexual s,

m norities, organizations working to pronote freedom of information and
speech, and many more. These groups have played a crucial role in the

devel opment of human rights law in Israel. They have filed petitions and
acted as |l egal counsel in a great number of |andmark Suprene Court cases
related to human rights. They also are significantly involved in |legislative
| obbyi ng and, through elected representatives, in the initiation of

| egi slation bearing on human rights. Their reports and conferences are
generally widely covered in the nmedia, and their publications are freely
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circulated in Israel and abroad. They cooperate with international human
rights organi zations, and conduct varied publicity and fund-raising activities
abroad. The activities of human rights organi zati ons have not been curtail ed
in any way by government authorities.

Article 23 - Protection of the famly

692. Introduction As discussed under article 18, |Israel has preserved the
O toman and Mandatory arrangenent under which the principal religious

communi ties apply their own religious laws to their nenbers in matters of
“personal status”. The scope of “personal status” matters is defined by

rel evant legislation to include marriage, divorce, alinony and child support,
and in some cases succession. The jurisdiction of Muslim (Shari'a) courts is
broader than that of other religious denom nations, including child custody
and paternity. |Israel retained the application of religious law in these
matters for two principal reasons. On the one hand, the new State w shed to
preserve the tradition of non-intervention by the ruling regine in the affairs
of the many | ong-established non-Jew sh religious conmunities. On the other
hand, the application of Jewish religious lawto the entire Jew sh popul ation
in matters of personal status is a crucial pillar in the delicate
constitutional edifice which Israel has created to strike a bal ance between
its aspirations as a Jewi sh and a denpcratic State. |Israel entered a
reservation upon ratifying the Covenant, explaining that matters of persona
status are governed in Israel by the religious |aw of the parties concerned,
and that to the extent that such law is inconsistent with its obligations
under the Covenant, |srael reserves the right to apply that law. As a result,
t he discussion under this article does not address the |aw and practice in
matters of marriage and divorce or spousal support.

693. In 1995, a new famly court division within the Magistrates' Courts was
established with jurisdiction over a broad range of fanily-related matters,

i ncl udi ng adoption, alinony, change of name, paternity and maternity, child
custody, succession and famly violence. Family Courts Law, 5755-1995. These
fam ly-related matters were hitherto adjudicated in several different courts
within the civil system The new Law, however, does not alter existing
jurisdictional divisions between the civil and religious courts in matters of
personal status, as many such matters remain under the parallel jurisdiction
of the various religious courts. For exanple, in certain circunstances a

Jewi sh religious court, which has original jurisdiction over divorce suits

bet ween Jewi sh spouses, may, in the context of the divorce proceedings, also
decide matters of alinmony and child custody at the request of the party filing
for divorce. |If a suit for divorce has not yet been filed, however, then
either of the parties may initiate proceedings in the civil courts, which can
deci de on alinony and custody but |acks the power to issue a divorce decree
(get). In addition, child custody and succession matters pertaining to
Muslims remain under the exclusive jurisdiction of the Shari'a courts.

694. Meaning of “family”. Although the family is firmy acknow edged, under

both religious and civil law, as the basic, natural group unit in I|srael
society, Israeli |law contains no single definition of “famly”. The past two
decades have witnessed significant denographic changes in the structure of

fam lies in Israel. Single parenthood has risen dramatically, alnost doubling

over the | ast decade (1985: 54,600; 1995: 91,900); non-marital cohabitation,
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with or without children, has al so beconme nore conmon. For various purposes
such as entitlement to benefits, social insurance and income taxation, |srael
| aw and practice recognize various forms of fam |y, including “extended”

fam |y and non-marital cohabitation. Honmpbsexual couples have received partial
recognition by administrative authorities in matters such as entitlement to
pensions. The adm nistrative programes and policies of the Governnent aim at
supporting the famly wi thout showing a preference for a particular formor
concept of family. A recent |egislative amendment has expanded the support
progranmes for single-parent famlies, including cash entitlenments, education
grants, job training, housing |loans, and preference in day-care placenents.
Single Parent Fanmily Law, 5752-1992. Fanmilies with four or nore children
receive fromthe National |nsurance Institute a higher nmonthly all owance and
cash grant upon birth for each child fromthe fourth onward. At the sanme
time, special benefits are given to famlies which care for ageing or sick
relatives within their own hones, thus encouraging the strengthening of
extended famly ties.

Non-nmarital cohabitation

695. Israeli law recognizes non-marital partnerships, and in nost areas gives
such unions a status equal to that of formal marriage. Non-married partners
enjoy the sane rights as formally married couples for purposes, anong ot hers,
of social security entitlenents, pensions, resident's protection against
eviction, tort damage awards, incone taxation. Non-nmarried spouses have the
same inheritance rights as marri ed spouses provided that they are not legally
married to someone el se. The Suprene Court has articulated in severa

deci sions the policy that non-marital partnerships are as inportant to the
strength and stability of society as traditionally married spouses, and that
it isinthe public interest for the State to support such unions. |n one
such case, the Court ordered the Mnister of Interior to register the nane of
a woman who wi shed to change her fanmily name to that of her non-nmarried
spouse. H.C. J. 69/91, Efrat v. Director of Population Adm nistration 47(1)
P.D. 749. |In 1996, this |andmark hol ding was incorporated by |egislative
anmendment into the Names Law, 5716-1956. The right to take the fanmly name of
a common-| aw spouse has even been upheld recently in a case where one nmenber
of the couple was still married to another person. H C J. 6086/94, Nazeri v.
Director of Popul ation Administration 96(1) Takdin 679.

696. To the extent that rel ations between non-married spouses and their
children are determined by civil law, non-marri ed spouses bear the same
statutory obligations as married (or divorced) parents with respect to the
duty of care toward their children or other minors in their care, except in
the case of Muslims, for whomreligious |law applies in this regard. They also
bear the same statutory rights and duties as married parents in cases of

fam ly violence. Although non-married spouses bear no statutory duty to
support each other, the courts have held that an inplied comitnment to support
may exist in appropriate circunstances. The “conmunity property” rule, which
applies in Israel to matrinmonial property relations for those marriages
entered into prior to 1973, has been extended by case law to non-marital
partners.

697. In certain specific matters, non-married spouses do not enjoy the sane
rights as married spouses. Anpng others, they are not immune, as are nmarried
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spouses, fromtestifying against one another in nost criminal proceedi ngs not
involving fam ly violence; they do not enjoy the right of non-resident spouses
to enter Israel under the Entry into Israel Law, 1952; and they do not have
the right to adopt a child together within Israel, although they may adopt a
baby from abroad under applicable |aw, as discussed under article 24.

698. Moninum narriage age. Under the Marriage Age Law, 5710-1950, wonen from
the age of 17 onward may marry freely. Wnmen under the age of 17 nay not
marry, regardless of the religious |aw applicable to them except in two sets
of circunstances: a court may all ow an under-age woman to marry if she is
pregnant with or has given birth to the child of the man whom she seeks to
marry; the court may also permit a woman who is at |least 16 years old to marry
in “special circunmstances”, which specifically do not include comunity custom
and tradition. There is no statutory mninmum marri age age for nen; as a
result, the individual's religious law will apply. The current |ega
arrangenment regarding mninum marri age age for nen, and its difference from
that applying to wonmen, is presently under review by the Suprene Court; at the
same tine, a private nmenber's bill which would elimnate the discrepant
arrangenments for nmen and women is currently being considered by the Knesset.

699. The Marriage Age Law prescribes criminal penalties of up to two years

i mprisonnent for anyone who arranges or conducts the marriage of an under-age
woman wi t hout court perm ssion, as well as for the man who marries her. The
wonman is excluded fromliability. Mreover, the mere fact that a marriage was
made in violation of the law is a ground for divorce.

700. The rate of Jewi sh and Muslim marriages involving mnors has steadily
declined in Israel over the |last tw decades, as can be seen fromthe
foll owing table:

Table 16. Marriage of minors up to age 17
(per thousand registered narriages)
Year Jews Musl i m
Bri des Gr ooms Bri des Gr ooms
Up to 16 17 17 Up to 16 17 17
1975-1979 (avg.) 12.3 48. 4 1.2 19.6 133.1 2.2
1985- 1989 (avg.) 2.4 17. 4 0.3 15. 4 140. 2 1.7
1991 0.9 13.9 0.1 10.1 179.1 0.7
1992 0.7 11. 4 0.5 179.7
1993* 0.6 10.6 0.2

* Statistics are not available for this year for Mislins.
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701. The right to marry and civil marriage Due to the application of
religious law in matters of marriage and divorce, neither civil marriages nor
marri ages between people of different religions are perforned in Israel. Each
religion applies its own rules regarding validity of marriages, including
consanguinity restrictions.

702. Marriages which are prohibited or invalid under religious |aw are
nonet hel ess recogni zed if conducted outside Israel, so long as they are
conducted in accordance with the I aws of the country where the marriage took
pl ace. Divorces in such cases, however, if done in Israel, must be in
accordance with relevant religious law, in sone cases a person who has married
or divorced in a civil cerenmony outside Israel will need the approval of the
proper religious court if he or she wishes to remarry in |srael

703. There are no mandatory waiting periods or blood tests for persons of any
religion wishing to marry in Israel. The |aw of each religion prescribes its
own consanguinity restrictions.

704. Bigany. As bigamus marriages are recogni zed under rel evant religious
law, and the validity of marriages is determ ned solely according to religious
| aw, the Knesset has acted to limt the practice of bigany by making it a
crimnal offence punishable by up to five years' inprisonment (Penal Law,
5737-1977, sect. 176). A person who conducts a marriage cerenony which is

bi ganbus for either the bride or groomis also subject to the general crim nal
prohi biti on agai nst conducting marriages forbidden by |aw or marri ages which
ampunt to a crimnal offence (Penal Law, sect. 182).

705. There are two exceptions to the rule of crimnal liability for bigany.
A Jewi sh man will be i mune from prosecution for bigamy if he is given

perm ssion to have a second wife by a final judgenent of a rabbinical court
which is confirned by the President of the Rabbinical Court of Appeals.
Persons belonging to other religions will be inmune from prosecution if they
can show that their first spouse is unable, due to nental illness, to perform
actions necessary to annul or ternminate the marriage; or if the first spouse
has been absent for at |east seven years in circunstances which indicate a
reasonabl e probability that he or she is no |l onger alive (sects. 179-180).

706. Specific legislative arrangenents have been nmade to safeguard the
interests of wives in biganous nmarriages, such as section 146 of the
Successi on Law, 1965, which provides that both wi ves of a bi ganbus husband
shall share in his estate upon his death.

707. To prevent unilateral divorce, and thus indirectly to | ower the
possibility of biganous marriages, the Penal Law (sect. 181) al so makes it an
of fence, punishable by up to five years' inprisonment, for a man to divorce
his wife against her will without a proper judicial divorce decree

Measures of protection

708. Social insurance and entitlenents The State of Israel operates severa
entitlement progranmmes through the National |Insurance Institute (NI1) as wel
as other benefits which aimto preserve the famly's standard of living and to
enabl e them directly or indirectly, to bear the economnm ¢ burdens of raising
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children. Al families residing in Israel, regardless of incone, receive a
“children's all owance”, a nonthly cash grant which increases with the nunber
of children in the famly. |In Decenber 1996, for exanple, a famly with one
child received NIS 141 a nmonth (approx. $43); a famly with two children
received NIS 282; with three children - NI'S 564; four children - NS 1, 135;
and five children - NIS 2,144 per nmonth. |n 1994, 795,000 famlies received
children's all owances, anobunting to 21.3 per cent of the total benefits paid
by the NIl and approximately 1.7 per cent of GNP. Families also receive

i ncone tax deductions according to the number of children in the famly.

709. The NI administers several general programes which protect the famly
by insuring against |oss of income, such as unenploynent and disability. The
NIl al so pays income support benefits to famlies and individuals who do not
earn the mninmum |l evel of income as determ ned by the Incone Support Law,
5740-1980, and who are not covered by other income maintenance progranmes.
Eligibility for income support benefits is deternmined by i ncome and by proof
of inability to integrate into the | abour market. In 1994, these benefits
were paid to approximately 35,000 fanilies.

710. Persons who receive ol d-age pensions, survivors' pensions or disability
al | owances fromthe NIl are granted increnental benefits for dependents.

Under the NII's disability insurance programme, famlies with disabled
children receive a special allowance to help them shoul der the financi al
burden of caring for the child at home. Similarly, the NIl provides an

i n-home care grant for fanmilies who wish to care for sick or disabled elderly
fam |y nenbers in their hone.

711. The NI grants the full range of allowances (children's, disability, and
i ncone suppl ements) to children whose parents |ive abroad, including primarily
those children who have imigrated to Israel with relatives other than their
parents.

712. Until recently, the NIl followed a policy of setting off children's

al | owances agai nst any income tax debts of the parents. This policy had a

di sproportionate effect on poorer famlies. After a significant |obbying
effort by NGOs working in the area of children's rights, the NIl agreed to
refrain fromsetting off child all owances against tax debts; a private bill to
anmend the National |nsurance Regulations in this regard has passed its first
reading in the Knesset.

713. State institutions and voluntary organi zations offer a variety of health
services serving virtually the entire population, as well as a broad range of
wel fare services for famlies with particular needs and difficulties. These
progranmes are di scussed under article 24.

Maternity and paternity assi stance

714. Israeli labour law, together with a conprehensive system of cash
entitlements and ot her benefits, provides support for nothers and their

fam lies during pregnancy, birthing and postnatal care. A pregnant wonan nust
notify her enployer of her condition by the fifth nonth of pregnancy.
Thereafter, she may not be enployed for nmore than six days a week, on the
weekly day of rest, or at night, and she may not work overtinme hours without
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her consent and a physician's permi ssion. A pregnant wonan who has been
wor ki ng for the sanme enpl oyer or at the sane workplace for at |east six nonths
may not be fired by her enployer w thout special pernission fromthe Mnister
of Labour and Welfare. Any enployer who fires a pregnant wonan wi t hout

mnisterial permssion is subject to crimnal liability, and the enployee is
reinstated. |In the event that a pregnant enployee is fired before she
i nformed her enpl oyer of her pregnancy, she will be reinstated w thout any

crimnal sanctions inposed on the enployer.

715. Pregnant wonen are entitled to paid absences fromwork for routine
medi cal exami nations. A pregnhant woman who receives nedical confirmation of
her inability to work for a specified period may take a paid | eave from work
with no effect on any seniority-related rights. Under a recent anendnent to
the National Insurance Law, wonen who are unable to work due to a high-risk
pregnancy receive the equivalent of their salary fromthe NI, up to

70 per cent of the average wage.

716. The cost of the birth nother's hospitalization during childbirth is paid
by the NIl directly to the hospital as part of the basic basket of health
services. Costs are also covered in the event of a stillbirth. |Inmediately
upon birth of the baby, the nmpther receives a “maternity grant”, equal to

20 per cent of the average wage, or nore in the event of a multiple birth, to
hel p cover some of the initial costs of preparing their hone for the baby.

The maternity grant is paid to all wonmen residents or wi ves of residents, even
if they gave birth in a hospital outside of Israel, and to women working in

I srael or wives of nen working in Israel, provided they gave birth in a
hospital in Israel. A similar grant is given to adoptive parents. The
maternity grant is currently equivalent to roughly $300.

717. Fromthe third child onward, fanmilies receive an additional “birth

al | owance” for six nmonths, equal to 50 per cent of the average nonthly sal ary
for the third child, 75 per cent for the fourth child and 100 per cent for the
fifth and subsequent chil dren.

718. The Enploynment of Wemen Law, 5714-1954, gives all working wonen

a 12-week paid maternity | eave, which can be extended in special circunmstances
such as sickness, multiple births or hospitalization of the infant. Maternity
| eave is mandatory - an enployer may not enploy a fenmal e enpl oyee during her
maternity | eave - although the woman may choose when to begin her |eave at any
time after the mddle of the seventh nonth of pregnancy. A recent anendnent
to the Wonen's Enpl oynment Law allows the father to take half of the 12-week
maternity | eave in place of the nother, even if she is not enployed. During
maternity | eave, the nother's or father's enployer, as the case may be, nust
continue paynents to the enployee's retirement fund and to any ot her
recogni zed enpl oyer-enpl oyee contribution-driven plans. The nother's or
father's salary during that period is paid as a “maternity all owance” by the
NI'l, at a rate equal to 100 per cent of his or her average salary during the
three nmonths prior to the leave, up to a certain maxinumceiling. Until 1994,
the maternity all owance was 75 per cent of the preghnant woman's average

sal ary, but was not taxable.

719. After the end of the paid maternity |l eave, the nother is entitled by |aw
to take an additional |eave without pay for a period of up to 12 nonths
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dependi ng on how | ong she has been enployed, with full security agai nst

term nation of enploynment. Fathers whose wives have been working for at |east
six nmonths may take the unpaid | eave of absence instead of their spouse. This
right also applies to fathers who have sole custody of the infant or whose

Wi ves are incapacitated, as well as to adoptive fathers. During the first
four nonths after the maternity |leave, full-time working mothers may take off
one hour from work each day with no decrease in salary. Adoptive nothers
enjoy the sane rights and benefits as biological mthers with respect to
maternity | eave. Oher |laws enable parents to devote thenselves to caring for
their children without suffering undue economc |oss. For exanmple, the
Severance Pay Law entitles an enployee who quits his or her job during the
first nine nonths followi ng childbirth in order to care for a child to receive
severance pay, so long as the other parent has not done the same. Under the
Sick Pay (Absence from Wrk due to Child's Illness) Law, 5753-1993, parents
may deci de which one of themw ||l take an absence from work for a combi ned
total of six days a year to care for a child under the age of 16. In

addi tion, under the Equal Enploynment Opportunities Law, 5748-1988, any
day-care services, shortened work days or maternity absences offered to

not hers, as well as day-care expenditures covered by enployers, nust also be
of fered to fathers.

720. Al of the maternity and paternity assistance programes just descri bed
are available to all citizens of Israel, regardl ess of race or religion. Only
persons who have failed to pay their social insurance dues for a mninum
nunber of nonths during the two years preceding birth may not receive N
benefits.

New r eproducti ve technol ogi es

721. Fertility treatnents in Israel are highly devel oped and wel | - subsi di zed.
Israel currently has 20 in-vitro fertilization (IVF) clinics, or approxi mtely
one centre for every 285,000 inhabitants, the highest per capita rate in the
worl d. Insurance subsidies cover, on average, NS 6,500 (approx. $1,900) for
each cycle of IVF treatment, not including hospital expenses and other costs
which are generally covered by the basic basket of health services. Although
there is no clear standard of eligibility for subsidized fertility treatnents,
coupl es are generally eligible if one year of sexual relations wthout
contraception fails to result in pregnancy. The basic basket of health
services covers the cost of seven cycles of treatnent, up to the birth of two
live children; there is no limt to the nunmber of non-subsidized treatnents a
wonman may receive prior to conception. Unnmarried wonmen are now eligible for
fertility treatnments with donor spermin the sane manner as married wonen.

In 1993, 7,000 cycles of IVF treatnent were performed (sone wonen received
nore than one cycle of treatnment).

722. Israel has becone the first country to give full legislative sanction to
surrogat e not herhood. The Surrogate Motherhood Agreenents (Approval of
Agreement and Status of Newborn) Law, 5756-1996, sanctions full surrogacy
(where the carrying mother is not genetically related to the resulting child)
provi ded, ampong others, that all parties are adult residents of I|srael; that
the carrying nother is unmarried, except perhaps in certain extenuating

ci rcumst ances; that the surrogate and the designated parents have no famly
relation; that the surrogate and the designated nother have the same religion;
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and that the spermused is that of the designated father. The request for
surrogacy must be approved by a seven-menber statutory comittee conposed of
physi ci ans, social workers, psychol ogists, attorneys and a menber of clergy of
the contracting couple's faith. All requests nust be supported by a
psychol ogi cal eval uation of the parties and a nedical exami nation regarding
the inability of the designated nother to becone pregnant or to carry a
pregnancy to term The committee may approve nonthly payments to the carrying
not her to cover actual expenses in addition to conpensation for |oss of
incone, tine, or other reasonabl e conmpensation. Any paynent to the carrying
not her beyond the anount approved by the cormittee is illegal, and subjects
all parties to the agreenent to crimnal liability. To becone the child's

| egal parents, the contracting couple nust apply for a “parenthood order”

wi thin one week of the birth; such orders are issued by a court unless it is
convinced that to do so would be contrary to the best interests of the child.
Prior to the issuing of the parenthood order, the carrying nmother may ask to
wi thdraw from the agreenent, and the court may decree that she is the child's
| egal nother, provided that her retraction is justified by a change in

ci rcumst ances, and the child's best interests will not be jeopardized

No retraction is possible after the parenthood order is issued.

723. The first birth in Israel by a surrogate mother - who gave birth to
twins - took place in February 1998.

724. Child custody. Under the Capacity and Guardi anship Law, 5722-1962,
parents are recogni zed as the equal, natural guardians of their m nor

children. They bear both a statutory obligation and a right to attend to the
child's needs, including education and upbringing, vocational training, and
mai nt enance of the child' s property; their guardi anship al so includes the
right to custody of the child, the right to determine the child's place of
residence, and the authority to represent the child (Capacity and Guardi anship

Law, sect. 14). In all matters related to their guardi anship, parents are
obligated by law to act “in the best interests of the child in the manner that
dedi cat ed parents woul d act under the circunstances” (sect. 15). In the event

that one parent dies, the surviving parent retains the duty (and the right) to
be the child's guardi an

725. The “best interests of the child” doctrine is also applied in

determ ning the custody of children between biol ogical parents, or in cases in
which children nmay be removed from parental custody. Courts typically

consi der a nunber of factors in determining what is in the child' s best
interests, such as who was the primary caretaker, the relationship that each
parent (or third party) has with the child, and, depending on the child's age,
the child's preference. |In custody disputes between parents, the Capacity and
Guar di anshi p Law establi shes a presunption that maternal custody is to be
preferred for children under six years old. This presunption may be rebutted
in rare and extrene circunstances when the nother is deemed unfit. In
general, nmost courts tend to favour maternal custody, even with ol der

children, and liberal visiting rights for the father. Joint custody
arrangenment s have becone somewhat nore commmon over the past several years.

In cases involving the renpval of a child from parental custody, the interests
of the child alone are not sufficient to warrant a denial of parental custody:
it is also necessary that specific statutory grounds for denial of parental
custody be fulfilled, such as if the parents are incapacitated or incapable of
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fulfilling their obligations, if they refuse w thout reasonable justification
to care for the child' s needs, or if the child' s physical or mental well-being
is found by a welfare officer to be at risk (See, e.g., Capacity and

Guardi anshi p Law, sects. 27, 33 and 38; Child Adoption Law, 5741-1981,

sect. 13 (4); Youth (Treatnent and Supervision) Law, 5720-1960, sect. 3 (4)).

726. Miintenance and child support in the event of separation or dissolution
of marriage. Under the Fam |y Law Amendnent (Maintenance) Law, 5719-1959, the

“personal” | aw of the husband and wife - that is, the substantive | aw of the
religion with which they are affiliated - governs questions of child and
spousal support. Under a 1981 anendnent to the law, the parents' child

support obligations shall be determ ned according to their respective incones.

727. Several legal remedies are available under Israeli |aw to ensure paynent
of mai ntenance and child support. As a judgenent debtor, the non-paying
parent may be subject to the full range of renedies avail abl e for enforcenent
of judgenments, such as garnishment and attachnent of assets, preventing
departure fromlsrael, restrictions on financial activity and, in extrenme
cases of bad faith avoidance, even inprisonnent for up to seven days. |n any
bankr uptcy proceedi ngs agai nst the non-paying parent, child support paynents
are given preference over the clains of other creditors, including the tax
authorities. Finally, under the Miintenance (Guarantee of Paynent) Law,
5732-1972, the NIl will act as guarantor for the parent in default, upon
request by the custodial parent. The NI not only pays the creditor the

nont hly ampunt set in regulations, but takes on the burden of handling
executi on proceedi ngs agai nst the recalcitrant spouse. Currently, the anount
paid by the NIl is 25 per cent of the average nonthly wage if the woman has no
children; 39.7 per cent of the average wage if the woman has one child; and
49.6 per cent for a wonan with two children. However, if the court has
previously set alinmny and child support paynents at an aggregate anount | ess
than that set by the regulations, the NIl will pay the | ower anount.

Division of marital property during narriage and upon di ssol ution

728. Under the Wonen's Equal Rights Law, 1951, married wonmen enjoy equa
rights in marital property. The |aw, however, specifically does not apply to
determ ning the status of marriage and divorce itself, which is governed by
religious law. As the question of dividing marital property arises, for the
nost part, upon divorce or separation, Israeli jurisprudence has w tnessed a
certain conflict and overlap regarding the law to be applied in dividing
marital property. As mentioned above, the civil and religious courts both may
claimjurisdiction over division of marital property, the former by original
jurisdiction, and the latter by ancillary jurisdiction in the context of a

di vorce proceeding. Religious courts nmust apply civil law, not religious |aw,
in matters of spousal property distribution, on the ground that property
distribution is not, strictly speaking, related to the “personal status”

of the spouses, which is the basis for application of religious |aw

H C.J. 1000/92, Bavli v. Rabbinical Court of Appeals 48(2) P.D. 221.

The Court held that the Rabbinical Court nust divide marital property in
accordance with the equality provisions in the Wmen's Equal Rights Law,
5711-1951, and thus nmay not decide upon a distribution that discrin nates
against the wife.
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729. Under Israeli law, the distribution of marital property is governed by
the principle of “conmunity property”, which treats all earnings, profits and
assets acquired during the marriage as owned jointly by husband and wife,
regardl ess of their respective incomes. Property acquisitions by gift,
bequest, or devise, and property acquired before marriage are consi dered
separate property. The conmunity property principle was devel oped in case | aw
as a presunption that the partners have an equal share in marital property
provided that there was a “joint effort” by both partners in the overal

fam ly enterprise. 1In 1973, the Knesset incorporated the conmunity property
principle into law, in such a manner that all couples married from 1973 onward
are deenmed to share equally in the nmarital estate, unless they contract
otherwi se; the “joint effort” requirenent does not apply to couples covered by
the statute. Spouses (Property Rel ations) Law, 5733-1973. The judicial
communi ty property rule, which requires a showing of “joint effort”, continues
to apply to all couples married prior to enactnment of the Law, as well as to
non-married coupl es.

730. Under principles developed in the case |law, the presunption of shared
spousal ownership of all marital assets vests only upon the dissolution of the
marriage. This rule makes it difficult for creditors to recover judgenents
agai nst one spouse from assets held by or registered in the nane of the other
spouse, so long as they are married. It also can inpair the ability of one
spouse to recover his or her share of the marital property in the event that
the couple, for some reason, is unable to get divorced.

| nheritance

731. To the extent that matters of inheritance are adjudicated in civi
courts, they are governed by the Succession Law, 5725-1965, which gives
husbands and w ves equal inheritance rights in the event of an intestate
death. The surviving spouse inherits either one half or all of the estate,
dependi ng on whet her or not there are children or grandchildren living at the
time of death. Sons and daughters receive equal, proportional shares in the
estate. There are two exceptions to the equality of intestate inheritance
rights: a widowis entitled to alinony paynments from her deceased husband's
estate, and may remain in the home in which they lived together; no such
rights exist for w dowers.

Choice of famly nane

732. Until recently, the Nanes Law, 5716-1956, section 6, provided that as a
rule, a married woman takes her husband's fanmily name upon marriage, although
she may keep her own nanme or add it to her husband's nane. |In practice,
however, the Mnistry of Interior would automatically change the woman's
fam |y nane upon registration of her marriage, wthout asking what she
preferred. A February 1996 anendnent to the Names Law pl aced men and wonmen on
equal footing, clarifying that upon marrying, either spouse may retain his or
her former name, choose the spouse's famly nane, add the spouse's fanily nane
to the person's former nanme, select a new family nane identical to a new one
chosen by his or her spouse, or add such a new name to a shared former nane
(Narmes Law, sect. 6). The anmendnment further provides that the husband or wife
shall notify the marriage registrar of his or her name preference at the tinme
of registration, instead of having the wife's name changed automatically. In
addition, the law no |l onger requires any change in the famly nane of married
couples to be nade jointly by the husband and wi fe.

Article 24 - Protection of children
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733. During the nearly 50 years of its existence, Israel has built a thorough
foundation of law, social institutions and services for the protection and

wel fare of children. In roughly the first two decades following its

establi shment, Israel set in place the basic conponents of a conprehensive
system of social protection characteristic of a nodern welfare State,

i ncludi ng social insurance, income support programes, health care and

uni versal education, and special programmes designed to neet the needs of

di sadvant aged groups. At the sane tine, the Knesset enacted a body of

| egi slation establishing a framework of rights of children to protection and
treatnment in various areas of their lives, extending from parental obligations
to controls on child | abour, protection of disabled children and children in
danger, special treatment of children in the | egal process, and so on.

734. The past decade has witnessed a hei ghtened awareness on the part of
State agencies and society, as well as significant |egislative devel opnent and
the institution of new social programmes in areas such as child abuse,
violence in the famly, the famly court system health care, treatnent of
children in detention, involuntary hospitalization and child |abour

735. In 1991, the State of Israel ratified the Convention on the Rights of
the Child. Israel's initial report under the obligations of that Convention
will be submitted in the near future. |In July 1997 an expert committee headed
by a District Court judge was appointed by the Mnister of Justice to
undertake a conprehensive review of Israeli legislation bearing on the rights
and wel fare of children, and to recommend any | egislative changes necessary to
bring Israeli law and practice fully into accord with the provisions of the
Convention on the Rights of the Child.

736. As a fundanmental principle in Israel's legal system the right to
equality, and the corresponding right to freedom from discrinm nation, extends
to the protection of children and is enforceable in the courts, even in the
absence of a general constitutional prohibition of discrimnation. The
occurrence of de facto discrinmnation will be addressed in the specific
contexts in which it may arise in the discussion under this article.

Primary responsibility

737. Parents bear the primary responsibility for the protection and
upbringing of children in Israel. Under the Capacity and Guardi anshi p Law,
5722-1962, as the “natural guardians” of their mnor children, parents bear
both a statutory obligation and a right to attend to the child' s needs,

i ncl udi ng educati on and upbringi ng, vocational training, and mai ntenance of
the child's property; their guardi anship also includes the right to custody of
the child, the right to determne the child' s place of residence, and the
authority to represent the child (Capacity and CGuardi anship Law, sect. 14).
The rights attendant to parental guardi anship have been interpreted as

“the right to fulfil their obligations” (B.D.M 1/81, Nagar v. Nagar,

38(1) P.D. 365, 393). In all matters related to their guardianship, parents
are obligated by law to act “in the best interests of the child in the manner
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t hat dedi cated parents would act under the circunstances” (sect. 15). |In the
event that one parent dies, the surviving parent retains the duty (and the
right) to be the child' s guardian.

738. Child custody. As discussed under article 23, “the best interests of
the child” doctrine is applied in deternmi ning the custody of children between
bi ol ogi cal parents, or in cases in which children may be renoved from parental
custody. However, in the latter class of cases, the interests of the child

al one are not sufficient to warrant a denial of parental custody: it is also
necessary that specific statutory grounds for denial of parental custody be
fulfilled, such as if the parents are incapacitated or incapable of fulfilling

their obligations, if they refuse without reasonable justification to care for
the child's needs, or if the child's physical or nental well-being is found by
a welfare officer to be at risk (See, e.g., Capacity and Guardi anshi p Law,
sects. 27, 33 and 38; Child Adoption Law, 5741-1981, sect. 13 (4); Youth
(Treatnment and Supervision) Law, 5720-1960, sect. 3 (4)). In general, a
decision to renpve a child from parental custody is nade by the Court; in
urgent circunstances, however, a welfare officer may place the child in the
custody of the State, provided that the matter is brought pronptly before a
Youth Court for its consideration. The child has a right to be heard before a
court decides to remove himor her from parental custody.

739. Adoption. The Child Adoption Law, 5741-1981, prescribes a series of

st andards designed to protect the interests of children put up for adoption.
First, adoption is permitted only after a court has been satisfied that the

bi ol ogi cal parents have given voluntary and informed consent, or that there
are other appropriate grounds for waiver of such consent. |In circunstances in
which the welfare of the child urgently requires the renoval of a child from
the parental home, the welfare case officer may place the child in the home of
the prospective adoptive parents or el sewhere even without first receiving
parental consent or a court order sanctioning waiver of such consent, so |ong
as the court approves the removal within 14 days (Child Adoption Law,

sect. 12). Second, if the child is at |east nine years old, or is younger but
shows a suitable | evel of understanding, the court will not issue an adoption
order unless it is satisfied that the child wants to be adopted by his or her
prospective adoptive parents. The fact of the adoption will not be disclosed
to the child only if he or she does not know that the adoptive parents are not
his or her biological parents, all indications point to the desire of the
child to continue the relationship with the adoptive parents, and the
interests of the child are deenmed to require non-disclosure (sect. 7). Third,
an adoption order will not be granted until after the child has lived with his
or her adoptive parents for at |east six nonths and the welfare case officer
gives a favourable witten report regarding the child' s condition and wel fare
in the adoptive home. Finally, the child and his or her adoptive parents must
be of the sane religion (sect. 5).

740. The adopted child has a right to know, upon reaching the age of 18, the
identity of his or her biological parents.

741. In part because of the relatively small number of Israeli-born children
put up for adoption, as well as the requirenent that the child and the

adoptive parents share the sanme religion, many parents in Israel who wish to
adopt a child have found it necessary to adopt children from other countries.
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The absence of clear |ocal guidelines and controls on international adoptions,
the lack of adequate staffing to handl e the caseload at the Mnistry
responsi bl e for overseeing these adoptions, and other factors conspired to
make adoption of alien children a dauntingly expensive, risky and

ti me-consunming affair. Recently, following the ratification of the Hague
Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption of 1993, the Knesset enacted a substantial amendment

to the Child Adoption Law which establishes guidelines and procedures for

i nternational adoptions. Anobng other things, the amendnment provides for a
system of duly accredited private adopti on agenci es which may handl e requests
by Israeli residents who wish to adopt a child from another country; standards
for evaluating the fitness of the adoptive parents and for the oversight of
the work of the private agencies; and coordination with the authorized organs
of the foreign State to ensure that adoption by Israeli parents is in the best
interests of the child and that the necessary | egal conditions under the |aw
of the foreign State for putting the child up for adoption have been net.

Oversight and support of the primary care qgiver

742. Parental role. As discussed above, Israeli law requires parents to
provide for their mnor children to the extent of their financial abilities.
Failure of parents to provide adequate support can |lead to renoval of the
child from parental care. |In addition, the Penal Law, 5737-1977

sections 361 et seq., prescribes crimnal sanctions against parents or other
primary care-givers for abandonnent and negl ect:

“361. A person who unlawfully abandons or deserts a child under the age
of two years, whereby its life is endangered or its health is or is
likely to be permanently injured is liable to inprisonnent for five
years.

“362. The parent of a child under 14 years of age or of an invalid
unable to provide for his own needs (each of these in this and the next
section referred to as a 'hel pl ess person'), or a person bound by |aw or
agreenment to provide for the needs of a hel pless person in his charge,
who does not supply himwi th food, clothes, bedding and ot her essentials
of life to the extent required to preserve his well-being and health is
liable to inmprisonment for three years unless he proves that he took
steps which in the circunstances were reasonable in order to secure the
means of supplying those essentials and that he is unable to supply

t hem

“363. The parent of a hel pless person, or a person bound by |aw or
agreenment to provide for the needs of a hel pless person, who refuses to
receive the hel pl ess person in his charge froma person not bound to
provide for his needs or |eaves himin the hands of a person who has not
agreed so to provide is liable to inprisonment for six months; if he
abandons the hel pl ess person, he is liable to inprisonnment for three
years.

“364. A person who offers or gives consideration for perm ssion to have
possession of a mnor under the age of 14 years or asks for or receives
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a consideration for such permission is liable to inprisonment for three
years, and it is immterial whether the consideration is noney or
noney' s worth.

“365. (a) A parent or guardian of a minor under 14 years of age who
surrenders the mnor, or pernmits himto be surrendered, to a person not
hi s parent or guardi an, such surrender involving repudiation of his
obligations or rights with regard to the mnor, is liable to

i mprisonnent for two years

“(b) It shall be a good defence to a charge under this section if
one of the following is proved:

“(1) the mnor was surrendered for the purpose of adoption under
t he Adoption of Children Law, 5720-1960;

“(2) the mnor was surrendered for a determ nate period and with
the consent of a welfare officer within the meaning of the Wl fare
Services Law, 5718-1958

“(3) the mnor was surrendered to his grandparent, uncle, aunt,
brother or sister and the surrender was in the interest of the
m nor."”

The nmechani snms for enforcenent of child support obligations by non-custodial
parents in case of separation or divorce are discussed under article 23. The
speci al arrangenments for protection of children exposed to abuse or negl ect
within the fanily are di scussed bel ow

743. FEinancial support progranmes. The National |nsurance Institute (NII) is
responsible for the adm nistration of all social insurance programres in
Israel. The NI adm nisters several general programres which indirectly
benefit children by covering the major contingencies of income |oss, such as
unenpl oynent, disability and maternity. Children's allowances are paid to al
fam lies with children, regardl ess of income, according to the number of ninor
children in the fanmily. The amount of the all owance for each child in a given
fam ly increases fromthe third child onward, thus helping large famlies
attain a mninmumincome necessary for the care and upbringing of their
children. In 1994, 795,000 famlies received children's all owances, anounting
to 21.3 per cent of the total benefits paid by the NI and approxi mately

1.7 per cent of GNP

744. The anount of the children's allowance provided to the fourth and
subsequent children is higher for famlies in which at |east one of the
menbers served in the mlitary. Since nmost of the Arab popul ation is exenpt
fromnlitary service, the level of benefits has not been equal for I|arger

Arab and Jewi sh famlies. |In January, 1994, the Governnent began a four-year
progranme to equalize benefits paid to famlies whose nenbers have not served
inthe mlitary so that all famlies will receive children's all owances based

solely on fanmly size

745. The NI al so pays incone support benefits to fanmlies and individuals
who do not earn the minimmlevel of inconme as determ ned by the |ncone
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Support Law, 5740-1980, and who are not covered by other income maintenance
progranmes. Eligibility for incone support benefits is determined by incone
and by proof of inability to integrate into the |abour market. In 1994, these
benefits were paid to approximtely 35,000 famlies.

746. Special income supplements are also given to single-parent househol ds,

i ncludi ng education grants for their children. Child disability allowances
are given to famlies with children who have a recognized disability. The N
al so gives inconme supplenents for “abandoned” children, which includes, anpong
ot hers, orphans, children who have been rempved from the parental home due to
negl ect, abuse or incest, children whose parents are unknown, and chil dren
whose parents live abroad. This last category enmbraces primarily the

consi derabl e nunber of children who have immgrated to Israel with relatives
other than their parents. Recently, the NI decided to grant the full range
of allowances (childrens, disability, and income supplements) for these

children in the sane manner as if they lived with their parents in Israel. In
certain circunstances where the child has no | egal guardian in Israel, the
al | owances are paid directly to the mnor. |In addition to income supplenents

for single-parent fanilies, the Single Parent Family Law, 5752-1992, gives
preference to single parents in job training, acceptance to day care
progranmes, and makes themeligible for a special housing |oan.

747. O her grants and benefits, such as birth grants, guarantee of
mai nt enance paynments by the NI, orphan's grants, and maternity and paternity
| eaves, are discussed under article 23.

Heal th care

748. Until January 1995, when the new National Health |Insurance Law cane into
ef fect, roughly 95 per cent of Israel's popul ation was covered by health

i nsurance. Insurance and health care was provided by four major sick funds,
simlar in nature to health maintenance organizations, and were financed by
personal contributions, enployer contributions and government subsidies. The
| argest and ol dest of these health funds, Kupat Holim Clalit, operates its own
hospitals, clinics and fanmily health centres; the smaller funds often contract
with private physicians for primary care, and generally purchase hospital
services from Governnent - owned hospitals, the Kupat Holim Clalit and ot her
agencies. Following an ongoing crisis in the Israeli health care system a
governmental commi ssion recomrended sweeping reforms, including the passage of
a national health insurance |aw, decentralization of the hospital system and
the divestiture of the Mnistry of Health fromnpst of the service provision
functions it had carried out until then. Thus far, the principal reform has
been the enactnment and inplenmentation of the National Health Insurance Law in
January 1995. The new | aw provi des for automatic coverage of all residents of
the State, regardless of ability to pay; even if a child' s parents do not pay
their health fees, a child will always have health coverage. The health funds
provi de a mandatory service package in return for an annual paynent by the
Government for each nenber, drawn fromthe health fees paid by each person or
famly to the National I|nsurance Institute, and are required under the new | aw
to assune responsibility over tine for certain services previously provided or
funded by the Governnent in areas such as mental health and prevention,
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including the famly health centres. Patients are free to choose anong the
competing funds, which are prohibited from denying nenbership to anyone on the
basis of age, health status or place of enploynent.

749. Specialized nedical care for children in Israel includes a
centrally-located Children's Hospital and designated children's wings in a
nunber of general hospitals, preventive services and specialized nental health
services, child abuse teans in general hospitals and special out-patient child
abuse units.

750. The cornerstone of preventive health care for children has been the
network of mother-child clinics (Tipat Hal av), which focus on the well-being
of women during pregnhancy and of children frombirth to age five. These
centres offer prenatal exam nations, vaccinations, early detection of nental
and physi cal handi caps, abuse and neglect, and health education and
counselling. Parents pay a nom nal fee every six nonths for well-child care
i ncludi ng i muni zati on. Those unable to pay are referred to social workers
for financial counselling and financial assistance if necessary; in any case,
health care is never denied due to an inability to pay. The centres are
communi ty based, and nobst nurses becone acquainted with the fanmilies during
pregnancy and early devel opnent of all children. Thus these clinics are
consi dered by the families as a source of support, and serve alnost the entire
population. It is estimated that 95 per cent of all families of childbearing
age visit the nother-and-child clinics during pregnancy and the child's first
two years. The rate of utilization drops sharply after children reach

2% years of age.

751. In 1995, Israel's infant nortality rate was 6.8 per 1,000 live births.
VWile there remains a steady difference in the infant nortality rates of Jews
and non-Jews, the absolute difference in these rates has declined

significantly over the past two decades. |In 1979, the overall infant
nortality rate was 18.7 per 1,000, 12.9 for Jews, 16.8 for Christians,
24.8 for Druze and 24.6 for Muslins. |In 1995 the infant nortality rate was

5.5 for Jews, 6.7 for Christians, 7.1 for Druze and 9.7 for Muslims.

752. Children with di agnosed or suspected devel opmental problens are often
referred to one of 26 child devel opnent centres. Sone of these centres are
affiliated with the health funds or the Mnistry of Health, and a few are
connected to general-care hospitals. The centres deal with early diagnosis,
counselling and treatment for children up to age five who may be suffering
from devel opmental or functional disabilities. Sonme centres al so provide
support services and guidance for parents. Children requiring treatnent after
the age of five are usually referred to a special educational facility or

ot her medi cal franmeworKk.

753. School -based public health services |In elenmentary schools, preventive
health services funded largely by the Mnistry of Health are provi ded by
specially trained public health nurses. Services in the schools include
heal t h educati on on topics such as nutrition, personal hygi ene and

puberty- and sex-related issues, inmmunizations and periodic hearing and

vi sion tests.
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754. Municipalities and regional authorities are responsible for preventive
heal th services in high schools. The services provided are mainly educationa
in nature, with enphasis on preventing drug and al cohol abuse, communi cabl e
di seases including AIDS, and issues of safety.

755. The Mnistry of Health, in conjunction with social service agencies and
the Kupat Holim Clalit, give services at specialized centres to adol escents in
addition to school -based services. These centres focus on sex education,

i ncl udi ng nedi cal check-ups, treatment of adol escent problems such as acne and
wei ght problens. At the time of subnission of this report, the number of
these centres is still small in relation to the total adol escent popul ation.

756. Public nental health services include diagnostic testing, counselling
and psychot herapy, and parental guidance which are provided by local Child and
Adol escent Mental Health Clinics. |In-patient treatnment is given in special
children or adol escent mental health wards by specially trained personnel.
Qut-patient clinics, serving particular catchnent areas, are generally free of
charge or charge only nom nal fees. Nevertheless, the Mnistry of Health has
acknow edged that these nental health services serve mddle-class fanilies
nore effectively than the truly needy or disadvantaged, in part due to a |ack
of outreach to nore difficult populations, such as |ess cooperative or
multi-problemfamlies. To redress this gap in services, the Mnistry began
by recently establishing a nental health centre for children and youth in

Beer sheva, serving the southern region of the country, and specifically

dedi cated to reaching nore di sadvantaged fam |ies and dealing with such

probl ens as child abuse and fanmily viol ence, which are discussed in nore
detail bel ow

757. Recent legislative devel opnents related to children's health care

i nclude an anendnment allowi ng minors to undergo testing for AIDS w t hout
parental consent; a new | aw which gives mnors increased autonony regarding
consent to medical treatnent; and a sweeping amendment of the Youth (Treatnment
and Supervision) Law, 5720-1960 which redefines the grounds for involuntary
psychiatric hospitalization of mnors, clarifies that comrtment nay be

enpl oyed only if there is no less restrictive alternative, recognizes for the
first time the right of nminors to be heard in | egal comm tment proceedings,
and provi des for independent |egal representation of the minor in such
proceedi ngs.

Wel fare services

758. Ceneral. Under the Welfare Services Law, 5718-1958, personal soci al
services for youth and children in Israel are provided by |ocal authorities to
i ndividuals and families in need, with professional supervision and regul ation
by the Mnistry of Labour and Social Affairs. The State's budget for
operating welfare services is supposed to be based on a fixed formula, under
which the State pays 75 per cent and the local authorities pay 25 per cent.

In practice, the local authorities often bear nore than their share of the
cost. Mbreover, poorer authorities are nore dependent on State funding, which
results in a certain discrepancy between |ocal authorities regarding the
extent of services and the ability to neet |ocal needs.
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759. Mbst personal social services are delivered through an extensive system
of social service offices that operate on a | ocal neighbourhood basis. These
offices are staffed with professional social workers, who provide direct
counsel ling services to nembers of the community. Local authorities are also
responsi ble for the devel opnent and regul ati on of other programes and
services such as home help for fanmlies and after-school programes. O her
services are provided directly by the Mnistry of Labour and Social Affairs,
such as probation services, adoption services and npost out-of-hone services.

760. The Mnistry of Labour and Social Affairs is responsible for nmeeting the
needs of three mmjor populations of children and youth: children living in
poverty, children who are victins of abuse or neglect, and young people who
engage in socially deviant behaviour. Wthin the Mnistry, the Division for
Personal and Soci al Services (DPSS) addresses the needs of children who are at
risk or are disadvantaged. Local welfare offices serve the needs of poor and
di sadvant aged fanilies under the supervision of DPSS, working with famlies as
a whol e whil e addressing the needs of the children in those fanmlies. Wrkers
at these offices have, at m nimum a bachelor's degree in social work (BSW.

Fi nanced by various national insurance programes, these workers provide
counsel l i ng, advocacy, referrals, and to a certain extent can arrange direct
financial aid, including assistance in purchasing basic household equi prent
(35,000 fam lies received such help in 1995), tenporary assistance in housing
expenses (140,000 received assistance in 1995), home help to families who have
difficulties managi ng their househol ds (4,500 such fam lies received hone help
in 1995), and assistance with placing children in day care, particularly while
the nmother is | ooking for work in conpliance with the famly's rehabilitation
plan. |In 1995, a total of 180,000 di sadvantaged famlies, not including the
el derly, received serves fromthe DPSS. Over the past several years, in an
attenpt to help prevent future problens for children in young famlies, the
DPSS has been invol ved in devel opi ng specialized programes for poor and

di sadvant aged fanilies, particularly for young nulti-problemfanmilies with at

| east one child under the age of six. These programmes enphasize the

acqui sition of basic life skills (such as managing the family budget and

| ooki ng for empl oyment) and inproving famly relationships and parenta
functioni ng.

761. The DPSS is al so responsible for the inplementation of several recent

| aws dealing with cases of custody disputes, marital problems, fanmly viol ence
and child abuse. A national network of 19 fami|y-violence prevention centres
has been established to work with famlies in which violence occurs. The DPSS
al so operates 74 family counselling stations serving approxi mately 9,500

fam lies per year (35,000 children) through counselling to help inprove
parenting skills and solve marital problems. In child custody cases,

speci al |l y-appointed fanmily welfare officers are responsible for review ng the
fam ly invol ved and maki ng recommendations to the court regarding the
preferred custodi al arrangenent. The DPSS al so operates several centres where
parents and children can neet in cases where the court has determ ned that one
of the parents may not live at or visit the home; and 38 counselling and
support centres for single-parent famlies.

762. The Service for the Child, a unit within the DPSS, bears statutory
responsibility for placing children in adoptive fam lies, including
choosi ng appropriate adoptive parents. |In 1992, the Service served
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approxi mately 400 children, placing nore than 200 in adoptive hones, and al so
served nearly 300 young unwed nothers through residential progranmes and
counselling. The Service operates two transitional facilities for children
bef ore adopti on and one hostel for pregnant girls.

763. Another unit within the DPSS bears primary responsibility for providing
services to children and youth who are victinms of abuse or neglect, or are
otherwi se at risk. These services are given within the conmunity and, when
necessary, in out-of-hone residential progranmes. The comunity services

i nclude counselling for famlies and children, day care subsidies for children
at risk of abuse and neglect, after-school settings providing recreation,

t herapy and hot neals, and a series of programres ainmed at inproving parenta
skills and preventing further abuse. Reported cases of abuse and neglect are
investigated by trained child protection officers, who have authority to
appear in court and apply for protective orders for children at risk. Under
the Prevention of Fanmily Violence Law, 5751-1991, the child protection
officer, as well as other persons, may apply to the court to have the viol ent
parent or other person renoved fromthe hone, for periods ranging fromsevera
days to a total of a year. Followi ng the enactment of |egislation that
mandat ed reporting of child abuse and neglect, which is discussed below, and a
sharp rise in the nunber of reported cases, a network of emergency centres has
been established by the Mnistry of Labour and Social Affairs in cooperation
wi th other non-governnental organizations, to give short-termresidentia
services for up to three nonths and | onger-term out-patient services in
compl ex cases by referral.

764. The bul k of the DPSS' s budget for handling cases of children at risk is
devoted to residential placenments. |In 1995, approximately 7,700 children were
l[iving in residential homes and 1,700 were living with foster famlies,

compri sing roughly one-quarter of the children at risk in the care of the
DPSS. Even when residential placement is voluntary, the placement nust first
be approved by a local conmittee consisting of social service workers,
doctors, teachers, psychol ogists and health clinic nurses. 1In recent years
the Mnistry, in an attenpt to expand the range and effectiveness of

out - of - home services for children at risk, has begun devel opi ng severa
alternative forns of residential placenment, including conmunity-based
residential homes, group hones, residential hones operated by private

fam lies, and “day honmes” in which the children return to their own hones at
night. The Mnistry has al so begun devel opi ng special settings for

ment al | y-di sturbed children who have been transferred from cl osed
institutions.

765. The delivery of effective social services to children at risk in Israe
faces several problens commpn to many social service systenms: the necessity
to work within budgetary constraints, which limt the number of children who
may be served, particularly those over the age of six, and the devel opnent of
progranmes whi ch may best fit their needs along with those of the famly; a
certain reliance on out-of-honme placenents rather than family-centred
intervention progranmes, in part due to the relative scarcity of

communi ty-based settings with adequate resources; inefficiencies arising from
overl apping responsibilities within the Mnistry; and the difficulty of
ensuring the quality of care in residential facilities. The Mnistry of
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Labour and Social Affairs has invested significant resources over the |ast
several years in devel oping standards and practices to inprove the quality of
care in residential facilities.

766. Anot her department at the Mnistry, the Division for Correctiona
Services and Services for Youth in Distress, handl es margi nal youth
popul ati ons, such as juvenile offenders, children with substance abuse

probl ens, those who have dropped out of school or have behavi oural problens.

Al t hough juvenile crinme and substance abuse are | ess w despread than in some
Western countries, they have becone increasingly conmon in Israel,

particul arly anong hi gh-school drop-outs. Two separate youth services, one
for boys and one for girls, provide rehabilitative treatment for young people
bet ween the ages of 13 to 22, who have dropped out or are in the process of
droppi ng out of educational franmeworks and have shown ot her synptonms of

behavi oural problems. These services provide therapy, vocational training and
educati onal enrichnent, and operate youth clubs and runaway shelters, serving
approxi mately 15,000 adol escents and young adults annually. They also operate
services for battered wonen and rape crisis centres in conjunction with

vol unt eer organi zati ons. Anot her unit at the Mnistry places youths who have
not been integrated successfully into regular educational frameworks in
alternative schools and work-study progranmes.

767. The Mnistry of Labour and Social Affairs also bears primary
responsibility for handling cases of juvenile delinquency, investigating

al | egations of child abuse and negl ect not involving the famly, and

i nvestigating sex-related crines involving children under the age of 14 either
as victins or as witnesses. |In each case involving a juvenile crimna

def endant, a case officer at the Juvenile Probation Service within the

M nistry prepares a pre-trial report on the defendant's behavi our, physica
and mental health, and potential for rehabilitation, as well as post-tria
sentencing and treatnent recommendati ons. The Youth Protection Authority
operates 37 rehabilitative residential settings for delinquent and severely
troubl ed youth, including | ocked detention facilities, boarding schools,

hal f-way houses, apartments and hostels, as well as a diagnostic centre.

768. The Israel police has special youth units that investigate alleged
juvenile offenders, locate ninors in distress and refer themto social service
agencies. The police also run or participate in several outreach projects

whi ch aimat preventing drug abuse and reducing violence in the schools.

Met hods of intervention for children in need

769. \When a welfare officer has reason to believe that a minor is in need of
assi stance, he or she is authorized by law to begin intervention for the
safety and welfare of the child. A “child in need” is defined by |aw as
neeting any of the following criteria:

“(a) The person responsible for him cannot be found;

“(b) The person responsible for himis unable to care for or
supervise him or neglects such treatment or supervision;
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“(c) He perpetrated an act which is a crininal offence and was
not brought to trial

“(d) He is found loitering, begging or peddling in violation of
the Child Labour Law, 5713-1953;

“(e) He is subject to harnful influence or lives in a place that
serves continuously as the site of a crimnal offence;

“(f) His physical or enptional health is harmed or is likely to
be harnmed for any reason;

“(g) He was born suffering fromdrug w thdrawal syndrone.”

[ Youth (Treatment and Supervision) Law, 5720-1960, sect. 2.] In such
circumstances, if the parents or the person responsible for the child does not
agree to the welfare officer's reconmendations for treatnent, or if the
child's guardi an agrees but the child refuses to conply, then the welfare

of ficer may apply for an order froma youth court or famly court, as the case
may be. The court may require the child, or the parents or guardians, to
carry out any neasures deemed necessary for the treatnment or supervision

of the child, including with regard to educati on and psychol ogi ca
rehabilitation; it may appoint a "friend" for the child, who functions as a
counsellor with powers and tasks defined by the court, or may place the child
under the supervision of a welfare officer; or it nay order the removal of the
child fromthe custody of the parent or guardian if there is no other way to
ensure the treatnent or supervision of the child. The court may al so order
that the child undergo psychiatric diagnosis or treatnent. Under a recent

| egi slative amendnment, the courts are al so authorized, under certain

ci rcumstances, to notify the guardian of positive AIDS test results (sect. 3
of the |aw).

770. In all court proceedings regarding the treatment of the child, the court
may not issue any decision wthout giving the child, his or her guardian and
the wel fare officer the opportunity to have their clainms heard, and w thout
receiving a witten report by the welfare officer (sect. 8 of the |aw).

771. In severe cases involving i minent danger to the child, or in which
urgent nedical treatment (not including psychiatric diagnhosis or
hospitalization) may not be delayed, the welfare officer may take such
nmeasures necessary to prevent such danger or provide such nedical care wthout
the consent of the parent or guardian, and w thout a court order, provided
that the child is not renoved fromthe custody of the guardian for nore than
seven days wi thout court approval (sect. 11 of the |aw).

772. Confidentiality. To help prevent unnecessary danage to children in

need, the Treatment and Supervision Law makes it a crimnal offence to publish
any information which may enable identification of the child, in such a manner
t hat discloses that the welfare services or the courts have intervened in the
child's case, that the child has attenpted or committed suicide, or which
suggests that the child has conmitted a crine or an immoral act, or that he or
she is a relative of a person who has comitted such an act (sect. 24 of the
Law). A currently-pending legislative bill would expand the prohibition to
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include information leading to the identification of a child as a victimof a
crime. Welfare officers and any persons with know edge relating to
psychiatric diagnosis or treatment of a child bear strict duties of
confidentiality; no witten or conputer records of a child' s psychiatric
hospitalization may be kept beyond the child's personal nedical file at the
treating hospital, except if the child is diagnosed as having a nental illness
whi ch endangers hinself or herself or others (sect. 23 of the Law).

Child abuse
773. Over the last decade, significant legislative reformin the area of

child abuse has resulted in a dramatic increase in the detection and treatnent
of such cases, and in public awareness of an acutely harnful phenomenon the

di mensi ons of which had remained |argely hidden until then. |In 1989, the
Knesset enacted the Child and Hel pl ess Persons Abuse Prevention Law, which
created special crimnal offences for assault and nolestation - including

physi cal, enmptional or sexual nolestation - of children or hel pl ess persons,
in addition to already-existing offences in the Penal Law.

774. The Penal Law (sect. 368 A) provides increased sentences for assault or
nol estation by a broadly defined category of persons deemed to have sone
degree of responsibility over the victim

“' Person responsible for a mnor or hel pl ess person' neans any of the
fol | owi ng:

“(1) A parent or a person who is responsible for the sustenance,
heal t h, education or welfare of a minor or a hel pless person, by
operation of law, judicial decision, express or inplied contract; or a
person who is responsible as aforesaid for a minor or a hel pless person
by virtue of an unlawful or forbidden act that he has done;

“(2) A nenber of the famly of a minor or hel pless person, who is at

| east 18 years old and is not a hel pl ess person, and is one of the
following: the spouse of a parent, grandnother or grandfather,

of fspring, sister or brother, brother- or sister-in-law, uncle or aunt;

“(3) A person with whomthe mnor or the hel pl ess person resides or is
with on a permanent basis, who is at |east 18 years ol d, provided that
there exist relations of dependency or mastery between them”

775. Furthernore, the |law i nposes a duty, under pain of crinminal liability,
on all persons to report suspected cases of abuse against children or hel pless
persons to a welfare officer or to the police; professional workers, such as
doctors, nurses, educational staff, social workers, psychol ogists, and staff
at youth residential facilities, bear an augmented duty of disclosure

(sect. 368 D of the Law). This new policy has had an inportant role in

i ncreasing reporting of child abuse. 1n 1994, the welfare services intervened
in roughly 3,000 cases. At the sanme tinme, its inplenentation has raised
certain difficulties when the duty of disclosure conflicts with a duty to

mai ntain confidentiality, as in the case of a psychol ogi st who | earns of a
suspected case of child abuse fromhis or her patient.
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776. The Family Violence Prevention Law, 5751-1991, added an inportant new
means of protecting children in famlies suffering from donestic violence by
giving the court the power, in cases of actual or reasonably inm nent violence
or sexual abuse, to issue ex parte protective orders for a period of seven
days, extendable if necessary for up to one year, which forbid the violent

fam |y nenber fromentering the hone, fromharassing fanmily menbers in or out
of the home, frominpairing the | awmful use of property by the other famly
menbers, or fromcarrying firearms. During the seven-day period a hearing is
held in the presence of the parties regarding the extension of the order. The
court is entitled in such proceedings to depart fromthe usual rule preventing
fam |y nenbers fromtestifying agai nst one another.

777. A recent |law nakes it possible for witnesses in sexual abuse trials to
testify by closed-circuit video (Crimnal Procedure Anendnent (Sexual O fences
Testinony) Law, 5756-1996). This |law also empowers the courts to require a
victiminpact statement by a welfare officer regarding the victinls condition,
and requires trials for sex offences to be heard by a three-judge pane

instead of by a single judge. |In response to the recognition that incest
victinms frequently take nmany years to file conplaints, the Penal Law was
anmended in 1996 to extend the 10-year statute of limtations in cases of

i ncest, such that the period of limtation begins to toll not fromthe date of
the offence but fromthe date on which the victimturns 18 (Penal Law
(Amendnent no. 47), 5756-1996).

778. The conviction and sentencing patterns since the above |egislative
refornms indicate a certain rise in conviction rates and the severity of
sentences in cases of child abuse and incest. One Supreme Court deci sion,
overturning an earlier decision by the sane Court acquitting a father of
incest on the ground that the daughter “was not in a situation preventing
opposition”, held that a child victimof incest is presuned to be unable to
object to the act. F.H 6008/93, State of Israel v. Anonynous

779. Corporal punishnent. As discussed under article 7, corporal punishnent
of students by teachers or school administrators constitutes crimnmnal assault,
and may ground a claimfor civil danages in appropriate circunstances.

Di sci plinary guidelines published by the Mnistry of Education, Culture and
Sport prescribe series of alternative disciplinary neasures, ranging from an
oral reprimand to dismissal fromschool, as well as procedures that
educational staff nust enploy prior to taking disciplinary action, including
di scussions with the student and his or her parents. Several years ago,
followi ng intensive | obbying efforts by NGOs, the Knesset decided to strike a
provi sion froman amendnent to the Penal Law which would have created a
defence to crinminal liability for any “reasonabl e” acts, including
“reasonabl e” corporal punishnent, taken with regard to a child by parents,
teachers and other persons entrusted with authority over a child.

Protection of children in | egal proceedi ngs

780. Apart fromthe system of special safeguards throughout the crim nal
process for m nor suspects or defendants, which are di scussed under

articles 9, 10 and 14, lIsraeli |aw provides for several legal institutions
whi ch help protect the welfare of children involved in various |egal
proceedi ngs. Except in cases of violence or sexual abuse within the fanily,
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testinony by a child against his or her parent, or by the parent against the
child, are inadmissible in any crimnal proceeding (Evidence O dinance,

sect. 3). Victinms of or witnesses to sexual offences under 14 years old may
not be called to testify, nor may any witten statenment they give be

adm ssi bl e, without the perm ssion of a specially-trained youth investigator.
If the youth investigator gives such perm ssion, then the child is generally
exam ned only by the youth investigator, and his or her testimony is heard
only in the presence of the prosecutor, the defendant and his or her counsel,
and the youth investigator, unless the court permts other persons to be
present (Evidence Amendnent (Child Protection) Law, 5715-1955, sect. 2). |If
the youth investigator does not allow the child to give testinmony, then the
investigator testifies in the child's place. Wen a minor testifies against
his or her parent for sexual abuse, the court may order the accused parent to
vacate the courtroomif it is deemed necessary to avoid enotional danage to
the child (sect. 3 of the Law). Publication wthout court perm ssion of any
information enabling the identification of a mnor who testifies in a sexua
abuse trial is punishable by six nonths' inprisonnent and a fine (sect. 6 of
the Law).

781. Under a special procedure, the testinony of a child victimof a sex

of fence may be taken inmediately, either in court after an indictnment is
filed, or even during the crimnal investigation, provided that the youth

i nvestigator handling the case so consents (Criminal Procedure Law

[ Consol i dated Version], 5742-1982, sect. 117 A). In 1995, a systemof fanily
courts was established with jurisdiction over a broad range of family-rel ated
matters, including fanm |y viol ence, adoption, alinmony, change of nane,
paternity or maternity, child custody and succession. |In all proceedings
before these courts, ninors have independent standing to file suits and to
appear before the court, either by thenselves or through a “close friend” in
any matter in which their rights night be substantially inpaired (Famly
Courts Law, 5755-1995, sect. 3 (d)). The court may al so hear the testinmony of
a minor in canmera, and may prevent the examination of a minor if the judge
feels that the m nor m ght be harnmed thereby (sect. 8 of the Law).

Educati on

782. Education in Israel is compulsory for children between the ages of 5
and 15, or until the end of the 10th grade, which ever comes earlier; public
education is free of charge, except for books and materials, for all children
aged 5 to 18 (Conpul sory Education Law, 5709-1949, sect. 6). Mst 3- and
4-year-olds attend publicly supervised and subsidi zed ki ndergartens. The vast
majority of Israeli youth continue their schooling beyond the age of 15.

Al npost all children attend public schools that are regulated by the Mnistry
of Education, with funding fromthe Mnistry as well as local authorities.
Some secondary schools are operated by voluntary organi zations, but remain
part of the governmental education system Entirely private schools that
operate outside this systemare relatively rare, and are found primarily in
the Arab sector and anong the ultra-orthodox Jew sh popul ation.

783. Under the School s Supervision Law, 5729-1969, schools regul ated by the
M nistry are required to nmaintain standards of health and hygi ene, security,
curriculum physical plant, pedagogic training and quality, and financi al

sol vency. No teacher may be enployed unl ess he or she has a pernit to do so
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fromthe Mnistry of Education, Culture and Sport; the Director-General of the
Mnistry may refuse to grant a teaching permt if, anong other things, it has
been shown that the teacher's behaviour has a harnful influence on the
students (sect. 16 of the Law).

784. The public education systemis organized in two main sectors: Jew sh
(serving 83 per cent of all students) and non-Jewi sh (Arab, Druze, Christian
and other religious mnorities), each with its own curricul um and
institutions. The Jew sh educational sector has three different streans -
State-secul ar, State-religious and independent (primarily ultra-Orthodox) -
each of which has separate school s.

785. Special education The Mnistry of Education operates a series of
speci al education progranmes and facilities free of charge for eligible youth
bet ween the ages of 3 and 21. Under the Special Education Law, 5748-1988,
children with physical, nmental or learning disabilities or behavioura

di sorders are entitled to special education at an appropriate institution in
their residential area or as close as possible thereto. The policy of the

M nistry of Education has been, to the extent possible, to place such children
within the regular school system either in special education classes or in
regul ar classes with supplenentary tutoring. This policy has been inpl enented
primarily in the case of hearing- and visually-inpaired children. The Speci al
Education Law al so mandates adequate training for full-time special education
teachers, an individual study plan for each child, and the provision of

par a- medi cal and psychol ogi cal services for special education students.

786. The Mnistry of Education offers a series of support services for

chil dren who have problens adjusting to a school environnent, in addition to
those services provided by the welfare agencies. These services include
counsel l'ing and psychol ogi cal assessnent, afternoon progranmes, running
drop-in centres, renmedial classes with special budgets to pernmit smaller size
cl asses, a “Grade 13" programe for students who conplete the 12th grade

wi t hout having fulfilled the subject requirenents for a matricul ation
certificate, and others.

787. Boarding schools are attended by approxi mtely 10 per cent of the schoo
popul ation aged 13 to 18. Historically, boarding schools were used prinmarily
by refugees prior to and after the Second World War who arrived wi thout their
parents. Today, the boarding schools are attended by new i mm grants,
primarily fromthe Former Soviet Union and Ethiopia, and by youth from

di sadvant aged backgrounds. |n addition, many of the better students anong
orthodox Jewi sh teenagers attend religious boarding schools. Roughly
one-fifth of the boarding school population consists of children who are

pl aced out of the home by the welfare services or the Mnistry of Education
due to severe fanily probl ems or behavioural problenms at school.

788. Educational disparities The separation of educational institutions
into Arab and Jewi sh sectors, and according to |level of religious observance,
enabl es each segnent of the population to maintain its |anguage and cul tura
identity, and limts the possibility of cultural tensions anmpong students
within the schools themselves. However, as there is a correlation between
religious observance and | ow soci o-econonic status in the Jewi sh sector, and a
| ower socio-econonmic status in the Arab sector generally, the separation of
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educational tracks may help preserve disparities in educational attainnent
levels. |In general, there remain significant disparities between the Jew sh
and Arab sectors in the nunber of years of schooling conpleted, in the |levels
of school attendance, particularly in kindergartens and after the age of 14,
in the number of students per class, and in the |evel of support services and
facilities. At the sane tinme, there have been dramatic inprovements in nany
of these areas over tine. |In 1975, 35.8 per cent of the Arab popul ation had
four years or |less of education, compared to 11.9 per cent of the Jew sh
popul ation; by 1992, the proportion of persons with four or |ess years of
school ing decreased to 18.1 per cent in the Arab popul ation and 6.2 per cent
in the Jewi sh popul ation. Over the same interval, the proportion of students
completing at |east 13 years of education rose from4.5 per cent to

10.0 per cent in the Arab sector, and from 17.7 per cent to 31.2 per cent in
t he Jewi sh sector.

Table 17. Population with 0-4 vears of education

Jews Arabs and ot hers
Sex and age Thous- Year s of Sex and age | Thous- Years of
ands school i ng ands school i ng
(per cent) (per cent)
Wonen 0 1to 4| Wnmen 0 l1to 4
Tot al 1 681.30| 4.3 2.1 Tot al 318.2 | 13.6 6.6
15-17 111. 4 0.1 0.3 15-17 34.1 2 0.7
18- 24 260.8 | 0.5 0.2 18- 24 74.1 2.9 1.5
25- 34 302.5 |1 0.4 25-34 83.9 3.6 3.2
35-44 311. 4 1.5 0.4 35-44 54.3 8.7 9.5
45-54 232.6 2.5 1.4 45-54 32.2 31.6 18.9
55- 64 178.8 11.3 5.5 55- 64 20.8 47 19.6
65+ 283.8 | 13.3 6.7 65+ 18.8 |67.1 8.2
Men Men
Tot al 1 588.00( 1.7 1.8 Tot al 315.7 4.1 5
15-17 118 0.2 15-17 35.7 1.6 1.3
18- 24 271.2 0.4 0.4 18- 24 76. 4 0.9 1.1
25-34 307.9 | 0.7 0.5 25-34 83.9 1.1 1.4
35-44 302.2 | 0.8 0.4 35-44 53.2 3.1 10.7
45-54 219.8 1.5 0.8 45-54 32.1 5.1 3.4
55- 64 156. 6 3.6 4.4 55- 64 19.5 13 23
65+ 212.2 | 6.3 7.3 65+ 14.9 |34.6 24.5
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Figure 7. Median nunber of years of study of persons over 15
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789. School attendance rates for both Jewi sh and Arab children aged 5
to 13 are well above 90 per cent. Prior to age 5 and after age 13, however

there are significant
95 per cent of all Jewish children also receive pre-schoo
compared to an estimated 44 per
of Arab four-year olds.

rates increases with age,

In the 14-17 age group,

di fferences between the two popul ati ons.

Appr oxi
educati on,

mat el y
as
cent of Arab three-year-olds and 71 per cent

t he discrepancy in attendance
as indicated in the follow ng table:

Table 18. Attendance Rates in reqular education
frameworks, by age and sector (per cent)
Age Jewi sh sector Arab sector
2 68. 6
3 95.0 44.0 (est.)
4 99.0 71.0 (est.)
5 99.5 (est.) 90.0 (est.)
13 95.5 95.38
14 99.9 75.5
15 97.8 72. 4
16 94.3 59.0
17 88.5 54. 4

790.

Nevert hel ess,

the last 25 years,

rates between Arabs and Jews.
attendance rates in the Arab sector

a dramatic increase in attendance rates may be noted over
and a correspondi ng narrowi ng of the gap in attendance

In the 14-17 year-old group, for exanple,

rose from?29.4 per cent in 1969-1970 to
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64.4 per cent in 1991-1992, as conpared to a rise from 66.8 per cent to

91.8 per cent in the Jewish sector. Wthin the Arab sector, attendance rates
are significantly higher in the Christian community than in the Mslim and
Druze communities. |In 1994, about 30 per cent of Arab students were eligible
for a certificate of matriculation, as conpared to 48 per cent of Jew sh
students.

Figure 8. Matriculation candidates, by age group (per cent)
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Figure 9. Percentage of those entitled to matriculation
certificates by age group
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791. In 1995, the average nunmber of students per class was 27.4 in the Jew sh
sector and 30.9 in the Arab sector. During the period from 1980 to 1995, the
average nunber of students per class declined in the Arab sector (31.1 in
1980), while it actually increased in the Jew sh sector (25.8 in 1980). Over
the | ast several years, the Governnent as well as private institutions have
initiated programmes to elinm nate the gaps in educational services between the
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Jewi sh and Arab sectors through increased funding and special programes. In
the four years between 1989-1990 and 1993-1994, the total numnmber of teachers
in Arab schools has increased 24 per cent, and a hi gher percentage of teachers
had academic training. Over the |ast decade, the nunber of m ddle and high
schools in the Arab sector has nearly doubled. |In addition, significant

i nvestnents have been made in funding for educational services such as
day-care centres, tutors, psychol ogical counselling and hone-based programmes.

Fi gure 10. Expansion of pupil support sServices in
the Arab and Druze sectors (1991-1997)
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(O her government educational progranms in the Arab and Druze sectors are
di scussed under articles 26 and 27)

Child Labour

792. Israel is a party to International Labour Organization (1LO Convention
(No. 138) concerning mninum age for adm ssion to enploynent. Except in
speci al circunstances, the mni mum age of enploynent in Israel is 15. In

practice, however, the effective mninumage is 16, as the Child Labour Law,
5713-1953, generally forbids enpl oynent of 15-year-olds if they have not yet
fulfilled their conpul sory education requirenments, unless the Mnister of
Education, Culture and Sport specifically exenpts the child from conpleting
his or her compul sory education, or unless the child is enployed in an
approved apprenticeship programme, as discussed below. Mnors 14 years of age
or ol der may be enpl oyed during school vacations, in light work which will not
harm his or her health or devel opnent (Child Labour Law, 5713-1953,

sects. 2, 2 A). By approval of the Mnister of Labour and Social Affairs,
children under 15 may be enployed in artistic perfornmances, subject to any
conditions the Mnister may deemfit to safeguard the child' s health as wel

as his or her physical, educational and noral devel opment, and to ensure that
the child has at |east 14 hours' rest fromone work day to the next (sect. 4
of the Law).
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793. The Child Labour Law also enables the Mnister of Labour and Soci al
Affairs to forbid or restrict enploynent of mnors under 16 in any place or
type of enterprise which is likely to harmthe child's health, welfare, or

devel opment. Recently-enacted regul ations forbid enploynent of a child in
wor k i nvol ving exposure to underground mines, wells or sewage, explosives,
cl eaning motor engines, lifting cranes, a range of heavy machinery and cutting

instrunents, highly flanmabl e substances, certain types of |aser instrunents,
extreme hot or cold tenperatures, dangerous or poi sonous organic substances,
ment al hospitals or hospital departnents which pose a risk of contracting

i nfectious di seases, and others (Child Labour (Prohibited or Restricted

Enmpl oynent) Regul ati ons, 5755-1995). |In addition, jobs requiring manual
lifting and carrying bear restrictions on the nunber of hours of heavy
exertion and maxi mum wei ghts all owable (ibid.). A child my not work in any
job until he or she first passes a free medical exami nation to ensure that

| abour involved is within his or her physical capacity. |In certain types of
potentially hazardous jobs, the child must undergo annual or sem -annua

medi cal exam nations.

794. The Child Labour Law also sets linitations on the hours of work and rest
of all mnors under 18 years old which are stricter than those for adults.

M nors may not work more than 8 hours per day and 40 total hours per week, and
an enpl oyer who exceeds these limtations is subject to crinminal penalties.
Night-tinme work is generally forbidden, except in special circunmstances by
permt of the Mnister of Labour and Social Affairs. Working youth have the
right to a |longer daily break, weekly rest day and annual vacation than
adults. Oher statutory provisions ensure that the enploynent of all mnors

under 18 will not interfere with their education or vocational training (Child
Labour Law, sects. 20-27). Enployers who deprive m nor enpl oyees or
apprentices of legally-required food, clothing and |l odging are liable to three
years' inmprisonnent (Penal Law, sect. 366). Mnors who work enjoy all of the
rights given to adults under Israeli |abour law in such matters as wages,

severance pay, and other benefits.

O her neasures of protection

795. Israel has ratified several conventions which bear on the protection of
children, including the Geneva Slavery Convention of 1926 and the Amendi ng
Protocol of 1953; the Supplenentary Convention on the Abolition of Slavery,
the Slave Trade, and Institutions and Practices simlar to Slavery; the
Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others. |In addition to crinminal sanctions
for child abduction, Israeli |aw has incorporated the Hague Convention on the
Civil Aspects of International Child Abduction of 1980 into donestic |aw,
maki ng the provisions of that convention enforceable in Israeli courts (Hague
Convention (Return of Abducted Children) Law, 5751-1991). The Internationa
Division of the Mnistry of Justice, reporting to the Attorney-General, bears
primary responsibility for handling cases of international child abduction.

796. Anopng the other |egislative neasures ainmed at protection of children the
foll owi ng may be noted:
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(a) The Hel pl ess Persons Protection Law, 5726-1966, prohibits various
forns of exploitation of children under 14 years of age, or any disabled
m nor, by an adult responsible for the child.

(b) The content, |anguage, and presentation of advertisenents intended
for children are regul ated so as to avoid exploitation of children's innocence
or inmpressionability for comrercial ends, creation of peer pressure to buy a
certain product or service, gratuitously violent, frightening or sexually
i nappropriate adverti senents, or the encouragenent of dangerous or ill egal
behavi our (Consumer Protection (Advertisement Directed at M nors)

Regul ations, 5751-1991).

(c) An intermnisterial commttee was set up follow ng the Stockhol m
Conference to devel op adequate | egislative and ot her safeguards agai nst
commerci al sexual exploitation of mnors. The comrttee's report and
reconmendati ons are currently being reviewed by a Knesset comrttee, and a
bill creating new crininal sanctions against those involved in child
prostitution is currently pending.

(d) Children's ganmes and pl aygrounds nust neet a series of safety and
heal t h specifications.

797. Recent legislative activity bearing on the protection of children

i ncludes an amendnent to the Youth (Treatment and Supervision) Law that nmekes
it a crimnal offence to publish any pictures of naked children under nine
years old (sect. 24 of the Law); and an anmendnent to the Execution

Law, 5727-1967 that prohibits the carrying out of an order to garnish property
at a debtor's hone in the presence of a child al one.

Reqgi stration and nationality

798. Under the Popul ation Registry Law, 5725-1965, the Popul ati on Registry
nmust be notified within 10 days of all births which occur in Israel, either by
the director of the institution at which the birth occurred, or, in the event
that the birth did not occur at an institution, by the parents of the child
and the physician and m dwi fe who attended to the birth (sect. 6 of the |aw).
Every person so registered nust be given a surnane and first nane, with
speci al provisions for cases in which the parents have different surnanes

or are unmarried at the time of birth. Were the parents fail to agree on

the child's first nane, each of them may give the child a nanme (Nanes

Law, 5716-1956, sects. 2-4).

799. As discussed under article 2, all persons born in Israel at the time
that one of his or her parents was an Israel national is an Israeli national.
The sanme rul e applies whether or not the parents were married at the time of
birth. |If the child is born after the death of one of its parents, it is
sufficient if such parent was an Israeli national at the time of his or her
death. Children born outside of Israel also acquire Israeli nationality if at
| east one parent acquired Israeli nationality by the Law of Return, by virtue
of residence in Israel, by naturalization or by having been born in Israel of
at |l east one Israeli parent. \When the parents of a child born in Israel are
bot h permanent residents, then the child automatically acquires permnent
resident status, which entitles the child to the full range of social and
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heal t h-care benefits accorded to nationals. When one parent is a pernanent
resident and the other is neither a permanent resident or a national, then the
child acquires the status possessed by his or her father or guardian, unless
the other parent objects (Entry into Israel Regul ations, 5734-1974,

regulation 12). 1In the latter case, the policy followed by the M nister of
Interior is to grant permanent residency status to such children upon a
factual showing that the child's life is centred in |Israel.

800. Participation of minors in armed conflict As a general matter, persons
bel ow t he age of 18 may not be drafted into the Israel Defence Forces or other
security services. In certain circunmstances, a mnor who has reached the age
of 17 may enlist for his or her regular army service with parental consent.

Article 25 - Access to the political system

801. The right to vote is the principal mechanismfor participating in the
Israeli political system Al citizens at |east 18 years of age are entitled
to vote, without distinction as to gender, race, colour, ethnicity, wealth,
property, or any other status (Basic Law. Knesset, sect. 5). Wiile a person
may be denied the right to vote only by judgenent of a conpetent court
pursuant to valid legislation (Basic Law. Knesset, sect. 5), no statutory
provi sions have yet been enacted to enable denial of the right to vote.
However, the technical requirement that a person "nay vote only at the polling
station where the list of voters includes his nanme" (Knesset and

Prime Mnisterial Elections Law [Consolidated Version], 5729-1969
(hereinafter - the Elections Law), sect. 7) has in the past prevented
hospitalized persons, diplomatic personnel abroad, prisoners and det ai nees,
and citizens tenporarily outside of the country fromvoting. Over the past
decade the Knesset, recognizing that considerations of admnistrative

conveni ence should not operate in a manner that restricts such a fundanenta
right, has enacted several anmendnents to the El ections Law guaranteeing the
exercise of the right to vote for prisoners and detai nees (1986), for

di pl omati ¢ and consul ar personnel (1992) and for hospitalized persons (1996).
The El ections Law al so includes special arrangenents for voting by persons in
active mlitary service, police, prison staff, and persons serving on |srael
sea-goi ng vessels (sections 89-116 of the Law). The expense of transporting
voters in Knesset elections to and fromthe ballot station is paid for out of
the State Treasury if on election day they are not in their permanent place of
residence (Party Financing Law, 5733-1973, sect. 18).

802. Beginning with the national elections to the current 14th Knesset, which
were held in June 1996, Israeli citizens elect the entire Knesset and the
Prime Mnister at the sanme tine, but by separate ballots. Formerly, nationa
el ections were held only for the Knesset, and the candidate, typically the
head of a party list, who was deened to have the best chances of forming a
Government was invited by the President of the State to do so within a linted
time period. |If that person succeeded in doing so, then the head of that
party's |list would becone Prine Mnister. Under the new system the

Prime Mnister is elected by direct ballot; the Prime Mnisterial candidate
who receives the npst votes is simlarly invited to try to forma governing
coalition, even if his or her party did not receive the nost votes in the
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Knesset el ections. Nati onal elections are "direct", in the sense that there
are no el ectors or other internediaries. Knesset nmenbers are not elected from
particul ar geographical districts, but as part of a national party |ist.

803. The right to run for national public office Any citizen 21 years of
age or more may run for Knesset, subject to three sets of exceptions. First,
if a person has been sentenced to inprisonnent for at |east five years for
certain offences against State security, and five years have not yet passed
since the end of that termof inprisonment, then the person is ineligible to
run in national elections. Second, a court may deny an individual the right
to run for office pursuant to legislation (Basic Law. Knesset, sect. 6 (a));
as a practical matter, however, no such legislation exists. Third, severa
public officials are precluded fromrunning for election to the Knesset by
virtue of their position: the President of the State, the two Chi ef Rabbis
and ot her nmenbers of clergy who earn wages fromtheir religious function, any
active judge of a general or religious court, the State Conptroller, the |DF
(I srael Defence Forces) Chief of Staff, Police and Prisons Service personnel,
and senior public servants and arny officers of certain rank (sect. 7 of the
Basic Law). Such senior public servants or arny officers may run for nationa
election if they leave office at | east 100 days prior to the elections

(El ections Law, sect. 56 (Al)). Oher, less senior public servants and
mlitary personnel may run for elected office so long as they vacate their
positions by the date of submission of the candidates list; if elected, they
are deemed to have ceased their service so long as they remain menbers of
Knesset (Elections Law, sect. 56 (b)). Dual nationals may run for election to
the Knesset, but if elected they may not take the oath of office until they
have taken all steps necessary to relieve thenselves of the other nationality,
nor will they hold the rights of Knesset menbers until they do so (Elections
Law, sect. 16 A).

804. Candidates for the Ofice of Prime Mnister nmust nmeet all of the above
condi tions for Knesset candi dates, with the exception that the minimum age is
30 years. In addition, the Prine Mnisterial candidate nust generally be the
head of a |ist of candidates for Knesset elections; in special Prine

M nisterial elections, which are to be held only in extraordinary

ci rcumst ances, such as when no Prime Mnister is elected by the norm
process, or the elected Prine Mnister fails to present a government within
the 45-day statutory tinme limt, or the Knesset decides, by a mapjority of at

| east two-thirds of the entire House, to renmove a serving Prime Mnister from
office, the Prime Mnisterial candidate need not be the head of a party list,
but nerely a menmber of Knesset (Basic Law. Governnent, sect. 8).

The el ection process

805. Proposal of Knesset Candidates List. Only registered political parties
may propose candidates for Prime Mnister or for the Knesset (Elections Law,
sect. 4; Basic Law. Governnent, sect. 9). A political party my be
constituted by a group of 100 people, provided that they nmeet the requirenments
of the Parties Law. Aside fromtechnical registration requirenents, the
Parties Registrar may refuse to register a political party on the same grounds
that were earlier enacted to enable disqualification of a Iist of Knesset

candi dates: that is, if the party, by its purposes or actions, nay be deened
to negate the existence of the State of Israel as a Jewi sh and denocratic
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State; to incite racism or if there is reasonable basis to conclude that the
party will serve as a cover for illegal activity (Parties Law, section 5).
Having nmet this standard, the political party may propose a list of up to 120
Knesset candi dates. The candidate list is chosen by internal party prinmaries,
by the party central conmittee or by other mechani sns, according to rules
adopted by each party. A recent anmendnent to the Elections Law repeal ed the
precondition that at l|east 1,500 voters confirmtheir support for the

candi date list (Knesset and Prime Mnisterial Elections (Arendnent No. 31)
Law, 5756-1996). The fornmal barriers, then, to proposing a list of

candi dates for election to the Knesset have become al nost synbolic.

806. Proposal of Prinme Mnisterial Candidate Under the new el ectoral system
in |Israel, the nom nation procedures for the Prine Mnisterial elections are
rat her thoroughly linked to those for the Knesset elections. An incunbent
Knesset faction, or group of factions, holding at | east 10 Knesset seats nmay
nonmi nate a candidate for Prime Mnister, so long as they have filed a list of
Knesset candi dates for the inpending elections. A party which holds no seats
in the current Knesset, but has duly filed a list of Knesset candidates for
the i npending el ections, may al so nom nate a candidate for Prime Mnister if
it can provide witten confirmation of 50,000 registered voters for their
candi date (Basic Law. Government, sect. 9). |In the event of an extraordinary
Prime Mnisterial election, the parties not represented by a Knesset faction
may not nom nate a candidate (ibid.).

807. Knesset and Prine Mnisterial elections are overseen by a three-tiered
system of election committees: |ocal Ballot Conmittees and Regi onal Election
Commi ttees, which carry out largely technical functions; and the Centra

El ections Comrittee, which is chaired by a Justice of the Suprene Court and is
responsi ble for the |l awful organization and hol ding of elections. Anmong other
things, the Central Elections Comrittee nust approve or disqualify each |ist
of candidates and its identifying synmbol or letters, which are used in

el ecti on propaganda and on the ballots thenmselves; it nust approve al
broadcast el ecti on propaganda for conpliance with statutory restrictions; it
has quasi-judicial powers to rule on all conplaints regarding acts or

om ssions under the Elections Law, and it publicizes the results of the

el ections. A list of candidates may be disqualified not only for technica
reasons, but also, once again, if its platformor actions clearly and
substantially evinces an intention, explicitly or by inplication, to negate
the existence of Israel as the State of the Jew sh people, to negate the
denmocratic character of the State, or to incite to racism (Basic Law

Knesset, sect. 7 A). Approval or disqualification of candidates' lists by the
Central Election Conmittee may be appealed to the Supreme Court. The Court
has twi ce upheld disqualification of a list by the Central Election Committee:
first, in 1965, prior to the enactnent of substantive standards for

di squalification, the Court upheld the disqualification of the "Socialist

Li st" based upon a finding that the party's platformainmed to "underm ne the
exi stence of the State" (E.A. 1/65, Yardor v. Central Elections Comittee of
the Sixth Knesset, 19(3) P.D. 365). Later, follow ng enactnent of section 7 A
of Basic Law. Knesset above, the Court upheld the disqualification of the
Kach Party, led by the | ate Rabbi Meir Kahane, for negating the denocratic
character of the State and incitenent to racism (E. A 1/88, Neimann v. Centra
El ections Conmmittee of the Twel fth Knesset, 42(4) P.D. 177). Section 7 A
actually had been enacted following a 1984 Suprenme Court decision which
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overrul ed the disqualification of the same "Kach" Party list in the previous
el ections, on the ground, among others, that the right to be elected should
not be limted without explicit statutory authorization (E. A 2,3/84, Nei man
v. Central Elections Commttee of the Eleventh Knesset, 39(2) P.D. 225). The
approval of a candidate list by the Central Elections Conmittee may al so be
appeal ed to the Supreme Court by the Attorney-General, the Chairman of the
Committee or one-quarter of its menbers, on the grounds that the list falls
under the ambit of one of the prohibitions in section 7 A of the Basic Law
above-nmentioned (El ections Law, sect. 64 (Al)).

808. Citizens cast their ballots in booths which ensure their privacy.

Speci al booths suitable for use by disabled persons are required by | aw
(Elections Law, sect. 68 A). The presence of persons at the voting facility
is limted to a closed |ist of persons associated with the election

comm ttees, election observers or police personnel whose presence is
necessary, in the opinion of the ballot committee, to ensure order (sect. 73
of the Law). Upon presenting one's personal identity card, the voter is given
two envel opes, one each for the Knesset and Prine Mnisterial elections.

I nside the voting booth, the voter selects the slip containing the name of the
Knesset |list (or Prime Mnisterial candidate) of his or her choice in the
appropri ate envel ope, and pl aces the seal ed envel ope into the ballot box in
the presence of the local ballot committee (sects. 74 A, 75 of the Law). The
voting slips, as well as instructions for voting posted inside each booth, are
printed in Hebrew and Arabic. Persons who due to illness or disability are
unable to foll ow the above procedure al one may be acconpani ed by an assistant,
whose identity is registered in the protocol of the ballot conmittee.

809. The 120 Knesset seats are divided among the candidate |lists according

to the proportion of the total popular vote received by each of them wth

two i nportant exceptions: first, a party nmust pass a statutory threshold

of 1.5 per cent of the total national vote to be given a Knesset mandate.
Second, as a practical matter of arithmetic, the division of the popular vote
into the 120 Knesset mandates | eaves one or nore Knesset seats to be allotted
anong the rival lists according to the proportion of “extra” votes received by
the lists, under a special procedure prescribed by statute (El ections Law,
sects. 81-82). Menbers of ethnic and religious mnorities and of other groups
protected under the Covenant vote for Knesset lists along the entire politica
spectrum In addition, as discussed under article 27, Arab political parties
have been represented consistently in the Knesset, as is the case in the
current, fourteenth Knesset.

810. The results of national elections may be appealed to the District Court

for any illegalities in the conduct of the election, in the division of votes
and mandates, or in the manner in which votes were secured for a particular
candi date list, provided that the alleged illegality m ght have influenced the

out come of the elections (Elections Law, sect. 86). The Court is enpowered to
annul the elections and to order new el ections, to determi ne the correct

di stribution of Knesset nandates anong the rival lists, or to declare that a
particul ar member-el ect of Knesset will be replaced by another person (ibid).
The Court also may annul the voting results at a particular polling station if
there is sufficient evidence of procedural irregularities.
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811. Local and nunicipal elections The fundanmental right to vote and be

el ected applies as well to participation in |ocal governnent. Burstein et al.
v. Mnister of Interior et al., 42(4) P.D. 462.) A series of statutes

regul ating el ections of mayors, municipal and | ocal councils generally nirror
the arrangenents for national elections, including the requirenment that

el ections be “equal”, “general”, “secret”, “direct” and “proportional”; the
right of all persons 18 years of age and over who reside in the nunicipal area
in question to vote in such elections; the right to run for election, subject
to exceptions for judges, convicts, those |lacking |egal capacity, and certain
cl asses of civil servants; and the right to propose candidate |lists. (See
Local Authorities (Elections) Law, 5725-1965.) For the purposes of this
article, the principal differences between |ocal and national elections are
that non-citizen residents may vote in |local elections, but not in nationa

el ections, and that persons who have been decl ared bankrupt by a conpetent
court are ineligible to run for local office (sects. 7 (8), 13 of the Law).

812. In certain non-urban areas, |ocal and regi onal governnent is regul ated
by laws which do not explicitly require that elections be equal. (See, e.g.,
Local Councils Ordinance [ New Version], N V. 256, sects. 2, 3, 38.)
Nevert hel ess, the Suprene Court has applied the principle of equality and the
right to run for local public office to invalidate ministerial orders enacted
pursuant to such |l egislation which restricted the right of residents of
certain cooperative settlenents to be elected to the local council unless they
al ready serve as directors of a parallel entity within their comunity.

(H. C.J. 753/87, Burstein v. Mnister of Interior, supra.)

813. Wonen and ethnic minorities in public office For a discussion of the
participation of wonmen in national and |local political life, reference is nmade
to the discussion under article 3, and to Israel's initial and first periodic
report to the Comrittee for the Elimnation of Al Forns of Discrimnation
agai nst Wonen. The participation of nenbers of ethnic mnorities in politica
life is discussed under articles 26 and 27.

814. Canpaign financing Since the 1970s, political parties running for

el ection to the Knesset receive canpaign funding fromthe State Treasury, in
an amount based on the number of nandates they win in the election in
gquestion. Under current |law, a three-nmenber public conmittee headed by a
judge determines the amount of the “funding unit” for a given election (Party
Fi nanci ng Law, 5733-1973, sect. 1 A-B). Followi ng publication of the election
results, parties which were not represented in the outgoing Knesset receive an
ampunt of “funding units” equal to the nunber of mandates they won in the

el ection, plus an additional funding unit; parties which were represented in

t he out goi ng Knesset receive an ampunt of “funding units” based on the average
bet ween t he nunmber of mandates they held in the outgoing and inconi ng
Knessets, respectively, plus an additional funding unit (sects. 2 and 3 of the
Law). Other parties which fail to win a Knesset mandate, but receive at | east
one per cent of the popular vote, receive an amount equal to one “funding
unit” (sect. 2 (Al) of the Law). The Party Financing Law also sets limts on
campai gn expenses based on the nunber of nandates each party holds in the

out goi ng Knesset, on the expenses of parties not represented in the outgoing
Knesset, and on the anmount of individual canpaign contributions (sect. 7 of
the Law). In this manner, the statutory arrangenents attenpt to preserve
substantial equality of the economic resources available to the parties
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contending for election. In a line of inportant precedents, the Suprene
Court, recognizing that “econom c inequality among the various [Knesset]
factions creates inequality of political rights” (H C.J. 141/82, Rubinstein v.
Chai rman of the Knesset, 37(3) P.D. 141, 153), has intervened in parlianmentary
deci si ons regardi ng canpai gn financing which are deened to violate the

requi rement in section 4 of Basic Law. Knesset that Knesset el ections be
“equal ". For exanple, the Court held invalid an amendment to the Party

Fi nanci ng Law which conferred retroactive legitinmacy on canpai gn spendi ng wel |
above the statutory limt by several parties which ran for election to the
tenth Knesset, holding that such a violation of the equality principle could
be approved only by an absolute majority of the Knesset, under the terns of
the entrenchment clause in Basic Law. Knesset. (H C. J. 141/82, Rubinstein v.
Chai rman of the Knesset, supra.) Mdre recently, the Court annulled a decision
by the Knesset Affairs Conmittee which retroactively changed the amobunt of the
“funding unit” following the elections to the twelfth Knesset, in a manner

whi ch appeared intended to cover overspending by the ruling Likud faction.

(H. C.J. 2060/91 MK Ran Cohen et al. v. Dov Shilansky et al., 46(4) P.D. 319.)
In the aftermath of this latter judgenent, the Knesset anended the Party

Fi nancing Law to give the authority to deternmine the “funding unit” to the
external public conmrittee as nentioned above, replacing the Parlianmentary
Affairs Committee of the Knesset.

815. The financing of Knesset election canpaigns by political parties is
subject to thorough oversight by the State Conptroller, and parties which
exceed the spending limt my be obligated to pay the State Treasury the
di fference between all owed and actual expenses.

Access to public service

816. The State of Israel enploys nore than 83,000 civilian enployees.* Wth
very few exceptions, as discussed below, civil servants are sel ected pursuant
to legislation and the Civil Service code of bylaws, known as theTakshir,

whi ch establishes a nmerit-based civil service system The State Service
(Appoi ntnents) Law, 5721-1961, generally requires that civil servants be
appoi nted through a conpetitive tender process which clearly defines mininmm
qualifications for the position in question. |In the case of certain
positions, such as the director-general of Government M nistries or Government
compani es, applicable legislation allows for appointnments based on political
affiliation (see State Service (Appointnents) Law, 5721-1961, sects. 12, 23),
al though all appointnents to such positions are reviewed by an inparti al

comm ttee headed by a retired judge, to ensure adequate professiona

Source: Statistical Abstract of Israel, 1996 This nunber
i ncl udes permanent, special contract and tenporary enpl oyees of
Government M nistries and other bodies directly related to them It
does not include the staff of the President's office, the Knesset
staff, the State Conptroller's office, the Attorney-General, judges
and judges in rabbinical courts, teaching staff of the educationa
system the staffs of the Enploynent Service and the Nationa
I nsurance Institute, the Airport Authority, Bezek - Israe
Communi cati on Conpany, the Postal Authority, Israel Railways, |oca
staff in enmbassies abroad, soldiers and civilians enployed in the
army, and the staff of the security authorities.
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qualifications. |In addition, Government M nisters may choose certain personal
ai des without a tender for positions which are deened to involve a

particul arly high degree of personal trust, such as spokesperson, bureau
director, secretary, advisors, and driver. While no official statistics are
avail abl e as of the submission of this report, it is estimated that roughly
one governnent service position in one thousand is filled wi thout a tender,
not including tenmporary appoi ntnents.

817. Several layers of legislation aimto protect against discrimnation in
access to the civil service. Both the Enploynent Service Law, 5719-1959, and
the Equal Opportunity in Enployment Law, 5748-1988, which apply to private and
public enployers generally, forbid discrimnation anong job applicants on the
basis of religion, race, nationality or national origin, sex, sexua
orientation, age, personal or marital status, personal worldview or politica
affiliation. These provisions apply, nutatis mutandis, to civil service
hiring without a tender, to terns of enploynment, pronotion, on-the-job

prof essional training, and termination of enploynent. The State Service
(Appoi ntnents) (Tenders and Exam nations) Rules, 5721-1961, obligates nmenbers
of tender conmittees to avoid as nuch as possible questions relating to
controversies between political parties. (See alsoTakshir, paras. 11.61

and 12.367, and Civil Service Commi ssioner Notice 56/12.)

818. Despite the legislative guarantees of equal access to the public
service, the actual representation of women and ethnic mnorities in

the civil service is still far from adequate. Though wonmen constitute
roughly 60 per cent of all civil servants, for exanple, they are on the whole
vastly underrepresented in senior positions. To help redress this entrenched
phenonmenon, the Knesset enacted in 1995 an anendnent to the State Service
(Appoi ntnents) Law requiring that menbers of both sexes be adequately
represented in the civil service, and inposing a duty on the Civil Service
Commi ssi oner to renedy unequal representation of menmbers of either sex in a
particular mnistry, departnent or type of position, including through
affirmati ve action programmes. Since the above amendnent, the Civil Service
Comm ssi oner has drafted guidelines for pronoting women's representation in
the civil service which, anpng other things, require governmental bodies to
report on the nunmber of wonen enployees and their distribution according to
rank, as well as on job vacancies and tenders. In addition, even prior to the
amendment, the Civil Service Bylaws (Takshir) was anmended to require that
tender conmittees for civil service positions nmust include menmbers of both
sexes as for the results of the tender (that is, the selection of a particular
person for the position in question) to be lawful (Civil Service Byl aws,

sect. 11.461).

819. Arabs and Druze are al so under-represented in the government service as
a whole. [In 1994, the Government decided to take affirmative action neasures
to enhance the integration of Arabs and Druze into the civil service, anpbng
other things by issuing tenders for md-level positions solely to nenbers of
those minorities. Between 1 January 1994 and April 1996, 661 Arabs and Druze
wer e appointed to government service posts. At present there are roughly
2,300 menbers of ethnic or national minorities in the governnent service (not
including the Israel Police, the Prisons Service, or those bodies mentioned
above), out of a total of roughly 50,000. Enployees in |ocal and regiona
government bodies largely reflect the denographic conposition of the locality
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or region. 1In the 88 local councils or nunicipalities which serve towns and
settlements in which the population is primarily conposed of Arabs, Druze,
Bedoui n or Circassians, the enployees of the |ocal government bodies are

al most exclusively conposed of nenbers of those mnorities. |In |arger

muni cipalities with m xed popul ati ons, such as Jerusalem Haifa and Lod,
menbers of minorities are enployed at a | evel which approaches their
representation in the popul ation, although less so at the npst senior |evels.

Forei gn nationals

820. As nentioned above, only Israeli citizens may run for election to the

Knesset or the office of Prime Mnister. |In addition, the President of the
State, the State Conptroller, menbers of the Postal Authority Council and the
Jerusal em Devel opment Council, the Chief Rabbis, judges in courts of genera

jurisdiction, and judges in Jew sh, Mislimand Druze religious courts nust be
Israeli citizens. Dual nationals who are candidates for election to the
Knesset, the office of Prime Mnister or for judicial appointnent in the
general courts bear a special statutory obligation to take all steps necessary
to be relieved of their other nationality (Basic Law. Knesset, sect. 16 (a);
Courts Law [ Consolidated Version], 5744-1984, sect. 5).

821. Enploynent of aliens in the civil service is also restricted. Under
section 16 of the State Service (Appointnments) Law, 5719-1959, only an | srael
national may be formally appointed as a civil servant. However, foreign
nationals may be hired under “special contracts”, which my be renewed
periodically. Civil servants with dual nationality are not required to
relinquish their other nationality.

Article 26 - Eaquality before the |aw

O her _international conventions

822. Israel is a party to several international conventions bearing on the
prevention of discrimnation, including the International Convention on the
Elimnation of All Forms of Racial Discrimnation (seventh, eighth and ninth
periodic reports submitted in July 1997); the Convention on the Elinination of
Al'l Forms of Discrimnation Agai nst Wonen, since 1991 (initial and first
periodic report filed in March 1997); the International Covenant on Econonic
Social and Cultural Rights, since 1991 (lsrael's initial and first periodic
report submtted in Novermber 1997); the International Labour Organization
(1LO) Discrimnation (Enploynment and Occupation) Convention, 1958 (No. 111),
since 1959 (lsrael's nost recent report relates to 1992-1993); the ILO

Equal ity of Treatment (Social Security) Convention 1962 (No. 118), since 1965
(I'srael's nost recent report covers the period between 1991-1993); the ILO
Equal Renuneration Convention, 1951 (No. 100), since 1965 (lsrael's |ast
report covers the years 1991-1993). As is the case with the present
Convention, these conventions have not been made part of Israel's internal |aw
by Knesset |egislation, although they have exerted an inportant influence on

t he devel opnent of Israeli law, including in legislation and judicia
deci si ons bearing on the promotion of equality. The discussion under this
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article, and other related articles in this Convention, substantially covers
many of the anti-discrinmination concerns dealt with in reports under the
above-menti oned Conventi ons.

The status of the right to equality in Israeli |aw

823. Constitutional norms. As nentioned el sewhere in this report, Israel did
not enact a constitution upon its establishment, as called for inits

Decl aration of |Independence. |Instead, it has chosen to enact Basic Laws
regardi ng different conmponents of its constitutional regime; these Basic Laws,
taken together, conprise a “constitution-in-the-making”. 1In 1992, the Knesset

enacted two Basic Laws - Basic Law. Hunman Dignity and Liberty and Basic Law
Freedom of Occupation - which give witten constitutional footing to a series
of fundanmental individual rights. The general right to equality before the

| aw, however, is not specifically enshrined in these, or in any other of
Israel's Basic Laws (only Basic Law. Knesset contains a provision requiring
equality in parlianentary elections). |Indeed, earlier |legislative proposals
for a bill of rights which included a general guarantee of equality failed to
garner a mpjority necessary for enactnent. The parliamentary history of these
earlier proposals, as well as of the initial efforts to enact a constitution
after Israel's founding, suggest that the absence of a witten constitutiona
guarantee of equality has derived in no small part fromthe difficulty in
reconciling a conprehensive equality principle with the dictates of religious
law, in which equality is not necessarily a paranount value, and fromthe

ef fect of that value-conflict in the arena of coalition politics.

824. Despite the lack of an explicit, witten constitutional guarantee, the
right to equality has been firmy entrenched as a binding, overarching
principle in Israeli |aw since the begi nnings of the post-independence | egal
system Israel's Declaration of |Independence, draw ng on the Universa

Decl aration of Human Rights, provides that “[t]he State of Israel wll

mai ntai n equal social and political rights for all citizens, irrespective of
religion, race or sex”. Although the Declaration, strictly speaking, |acks
bi ndi ng constitutional force, the Supreme Court has relied on it, as well as
on common-| aw doctrines requiring adm nistrative authorities to act in good
faith and consistently with public policy, to establish the right to equality
before the law as “the |ife breath of our entire constitutional regine”

(H. C.J. 98/169, Bergman v. M nister of Finance 24(1) P.D. 693, 698), and to
make that right enforceable in the courts.

825. Statutory guarantees and judicial devel opment of the right to equality
In lieu of a constitution, the right to equality has been secured unti
recently either through specific statutory guarantees of equality in matters
such as wonmen's rights and enployment, and through the case | aw, as part of
the Suprene Court's painstaking devel opnent of an “unwitten Bill of Rights”.
The first significant equal rights |egislation was the Wonen's Equal Rights
Law, 5711-1951. This law prescribes equality of |egal status between nmen and
wonen, requires that “one |l aw’ apply to nen and wormen regarding “any | ega
act”, and declares that any |law that discrimnates against a woman as such
shall be null and void. It guarantees equal rights mainly in relation to acts
of government authorities, and deals specifically with property rights and
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parental rights of married wonen, but excludes matters of “personal status”
t hensel ves, such as marriage and divorce, in which the relevant religious | aw
is dispositive

826. The Suprene Court's broad devel opment of the right to equality has
taken two principal fornms: first, in the willingness of the Court, sitting
as High Court of Justice, to intervene in the exercise of adm nistrative

di scretion so as to require all arms of the executive branch to act without
unl awf ul discrimnation; and second, by creating a presunption of statutory

i nterpretation under which the purpose of any given statute is presuned to
favor the pronotion of equality rather than its curtail nent, unless the
statute explicitly states the contrary. Until recently, the Court, in
deference to the constitutional supremacy of the Knesset in the Israeli schene
of government, has refrained frominvalidating Knesset |egislation which it
deened to violate fundanmental rights, including the right to equality; it has,
however, invalidated mnisterial regulations or adnministrative policies
(“secondary” |egislation) on these grounds.

827. The enactnent of Basic Law. Human Dignity and Liberty may well el evate
the right to equality to full-fledged suprene normative status, superior to
any ordi nary Knesset statute. Based on Section 1 of the Law, under which
“[flundamental human rights in Israel ... shall be respected in the spirit of
the principles in the Declaration of |Independence” - i.e., including the
guarantee of full equality of political and social rights - several justices
of the Suprenme Court have already expressed the view that the right to human
dignity protected by the Basic Law includes the right to equality - even

t hough a provision in early drafts which specifically guaranteed equality and
forbid discrimnation was not included in the final text of the Basic Law
(See, e.g., H CJ. 453/94, Israel Wonen's Network v. Government of |srael,
48(5) 501; H.C.J 5394/92, Huppert v. “Yad Vasheni, 48(3) P.D. 353; H. C. J.
721/94 “El-Al" Israel Airlines Ltd. v. Danilovitz, 48(5) P.D. 749 (per Barak,
D.P.); H CJ. 5688/92 Wechsel baumv. M nister of Defence 47(2) P.D. 812).
Anot her view, espoused by several nenbers of the Court, holds that “the Basic
Law protects against violation of the principle of equality when that
violation results in humiliation, that is, in a violation of human dignity as
such. Such is the case ... in certain types of discrimnination against a
group, including discrimnation on the basis of sex ... and ... race.”

(H. C.J. 4541/94, Mller v. Mnister of Defence [cite] (per Dorner, J.). As of
t he submi ssion of this report, the Court has yet squarely to face this issue.
To the extent that the Court decides to include the principle of

non-di scrim nation within the anbit of the rights protected by the Basic Law,
the Court will be enmpowered to void discrimnatory Knesset |egislation which
does not conmply with the terms of the limtation clause (sect. 8) of the Basic
Law.

828. Elimnation of discrimnation in the private sphere Thus far,

di scrim nation by private actors is prohibited in Israeli law only to the
extent that legislation explicitly so provides. Such is the case, for
exanpl e, with the Equal Enpl oyment Opportunities Law, 5748-1988, which
prohibits all fornms of discrimnation by private or public enployers; the
Goods and Services Supervision Law, 5717-1957, which prohibits any
unreasonabl e refusal to provide goods or services covered by the law, the
Patient's Rights Law, 5756-1996, which prohibits discrimnation between
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patients on the basis of religion, race, sex, nationality, country of origin
or any other such grounds; the Council for Higher Education (Accreditation of
Institutions) Rules, 5724-1964, which forbid an institution from

di scrim nating between students or in acadeni c appoi ntnments on the grounds of
race, sex, religion, nationality or social status; and various statutes which
ensure gender equality in domestic relations, such as the Spouses (Property
Rel ations) Law, 5733-1973, the Fam |y Violence Prevention Law, 5751-1991, and
the Wonen's Equal Rights Law, 5711-1951. A recently enacted | aw prohibits
aut omobi | e i nsurance conpani es from gathering information frominsurees
related to their religion or nationality, in order to prevent the

possibility of discrimnation in setting insurance prem uns (Mtor Vehicle

I nsurance Law, 5758-1998). Over the past several years, the view has been
advanced, in obiter dicta and by |egal scholars, that the rights protected by
Basic Law. Human Dignity and Liberty apply in the private as well as the
public sphere. (See, e.g., C A 239/92, “Egged” Cooperative Ltd. v. Mashi ach,

48(2) P.D. 66; A. Barak, Interpretation in Law(vol. II1l: Constitutiona

Interpretation)(Jerusalem Nevo), p. 649et seq.). |In any case, there would
appear to be a growing tendency in Israeli law to apply the right to equality
in the private sphere, while the degree of protection afforded will depend on

t he specific balance struck by the Court between the right to equality, on the
one hand, and countervailing rights in the particular circunstances of each
case.

829. Affirmative action In matters of governnment funding, |srael has |ong
enbraced the notion that special allocations or benefits may - and ought to -
be made avail abl e to nenbers of di sadvantaged or needy groups in matters such
as housing, teaching hours in schools, and the like. It is only recently that
the Government and the Knesset have instituted policies involving affirmative
action in hiring or appointments to public institutions. Two recent

l egislative acts - a 1993 anendnent to the Government Conpani es Law and a 1995
anmendment to the State Service (Appointnents) Law - inmpose a positive
obligation to pursue hiring and appoi ntnent practices that ensure appropriate
representation for wonen in the civil service and on the boards of governnent
compani es, respectively. |In addition, the Civil Service Conmm ssion has
pursued an affirmative action policy over the |ast several years designed to
increase the representation of Arabs, particularly those with academ c
degrees, in nid-level civil service positions, as discussed under article 27.

830. The Suprene Court's equal rights jurisprudence has evolved in this
respect as well. \While nost of the early decisions adopt a formal, or
Aristotelian, conception of equality, over the |ast decade the Court has
repeatedly affirmed a nmore substantive approach which considers the equality
of outcones, including for nmenbers of disadvantaged groups. As a result, the
Court has confirned the legality of governnment policies and practices which
gi ve preferences of various sorts to nenbers of groups singled out for special
treatnent. For exanple, in denying a petition filed by a Jew who wi shed to
participate in a special offer to sell housing plots solely to Bedouins at
favourabl e rates, on the ground that the governnent housi ng progranmre

i mperm ssibly discrimnated on the basis of national or social origin, the
Court stated:
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The principle of equality serves the aimof achieving a just outcone.

It is not “technical” or “formal” equality that is worthy of protection,
but rather substantive equality, that is, equality anpng equals.

Persons, or groups of persons, often differ fromone another in their
condi tions, characteristics and needs, and sonetimes it is necessary to
di scrim nate between unequals to protect, encourage and advance the weak
or needy.

831. The Court has interpreted statutory affirmative action guarantees
expansi vely, going as far to suggest, wi thout holding, that the purpose of
affirmative action is not only to renmedy past discrinination, but also to
ensure present and future equality (seelsrael Wnen's Network v. Gover nment

of Israel, supra, in which the Court annulled appointnments of three nmen to the
boards of directors of two governnent conpani es which had no wonen directors).

832. Israel as a “Jewish and denocratic” State Israel ains to be at once a
Jewi sh State and a denocracy. This dual political foundation finds its
expression not only in the Declaration of |ndependence, but in Basic Laws and
specific statutes. The stated purpose of Basic Law. Human Dignity and
Liberty is “to protect human dignity and liberty, in order to entrench in a
Basic Law the values of the State of Israel as a Jew sh and denocratic State”
(sect. 1). An anendment to Basic Law. Knesset allows for disqualification of
a list of candidates for Knesset elections which, anong others rejects “the
exi stence of Israel as the State of the Jew sh people”, or which rejects “the
denmocratic character of the State” (sect. 7 A). In several areas of |aw and
practice, such as the granting of citizenship to Jewi sh imm grants under the
Law of Return, the residential devel opment activities of the Jew sh Agency and
the Jewi sh National Fund, and el sewhere, the State differences exist between
the Jewi sh and non-Jew sh populations in different ways that derive from

I srael's fundanental identity as a Jewish State. Mbdreover, |srae

acknow edges that over the course of its turbulent history, inequalities have
ari sen between Jews and non-Jews in the degree to which they enjoy the State
support in a variety of fields, many of which are addressed in this report.
Nevert hel ess, Israel remnins conmitted to a policy of closing the gaps in
treat nent between the Jewi sh and non-Jewi sh sectors, and to ensuring equality
of social and political rights for all of its citizens. While progress
remains to be made in a variety of real ms, such as housing and devel opnent,
pre-school education, funding of religious services, and the integration of
non-Jews into senior governnent positions, inportant advances have been made
in many areas, as described under article 27 and other articles in this
report, as well as bel ow under this article.

Equality in enpl oyment

833. The Equal Enpl oyment COpportunities Law, 5748-1988, is the cornerstone of
equal rights legislation relating to the workplace. The |law prohibits

di scrim nation in the workpl ace based on gender, sexual orientation, marital
status, parenthood, race, age, religion, nationality, country of birth,
political or other orientation. Neither governnmental nor private enployers
may take the above classifications into account in hiring, pronotion,

term nation of enmployment, training, terms of enploynment or retirenent
arrangenments of enpl oyees, except in special cases where the unique nature

of the position nmakes such classifications relevant. The prohibition of
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wor kpl ace discrimnation in the Law applies not only to explicit

di scrim natory practices, but has also been interpreted to apply to ternms of
enpl oyment which are non-discrininatory on their face but in fact anmount to

i mperm ssi bl e discrimnation, such as requiring previous mlitary service
(which very few Arabs perform when such a requirenent is not relevant to the
job in question. Protections offered to wonen enpl oyees which take into
account their special needs as wonen or nothers are not deened discrimninatory,
al t hough the Law specifies that any such rights offered to working nothers
must be given equally to nen who either have sole custody of their children
or whose wives work and have chosen not to use their rights. The Law al so
recogni zes sexual harassnment as a form of workplace discrimnation subject to
civil and crimnal sanctions.

834. Violations of the substantive provisions of the Equal Enpl oynment
OQpportunities Law constitute a crimnal offence, punishable by a fine. They
also entitle the enployee to a range of civil remedi es including conpensation,
i ncl udi ng when no material danage is proved, and, in appropriate

ci rcumst ances, enforcenent injunctions against the enployer. Civi

proceedi ngs under the law can be initiated by an enpl oyee, a trade union or

a voluntary association for the protection of civil rights.

835. The Enforcenent Division of the Mnistry of Labour and Social Affairs is
aut hori zed under the law to investigate conplaints by individuals; in 1996,
wor kpl aces enpl oying nore than five persons were investigated, anong others,
for possible violations relating to sexual harassnent, discrimnation in
hiring, promotion and wages, exercise of parental rights and discrinnatory
enpl oyment advertisenents. Since 1988, relatively few cases of enploynent

di scrim nation under the | aw have reached the courts, and nost of these have
i nvol ved the unl awful publication of enpl oyment advertisenments. One possible
reason for the relative paucity of discrimnation or harassnent suits under
the law may be the | ow damage awards typically determined by the |abour
courts.

836. The anti-discrimnation provisions in the Equal Enploynment Opportunities
Law are mirrored in the Enploynment Service Law, 5719-1959, which regul ates the
operations of the governnent agency that nmatches public and private enpl oyers
wi th persons seeking work. Section 42 of the latter Law forbids the

Enpl oynent Service, in deciding which prospective enployees to send to

avail abl e positions, fromdiscrimnating agai nst any person on the basis of
age, gender, race, religion, nationality, country of origin, politica
affiliation or opinion. The Law also forbids any enployer which registers
with the Enmploynent Service fromrefusing to accept any job applicant on the
above grounds whether or not that applicant was referred to the enployer by
the Service (sect. 42). An exception is nmade, once again, for jobs which by
their nature nmake any of the above classifications relevant, or which prevent
the hiring of a particular person for reasons of State security. The Law
further forbids enployers from publishing job notices which have the effect of
di scrim nating on the basis of any of the classifications noted above.

837. Simlarly, the Hours of Wrk and Rest Law, 5711-1951, forbids an
enpl oyer fromrefusing to hire a person “solely because he has given notice
upon being hired, that he does not agree to work on the weekly days according



CCPR/ C/ 81/ Add. 13
page 263

to a religious prohibition which he observes”, and prohibits enployers from
demandi ng that an enpl oyee obligate to work on his weekly rest day as a
condition for being hired (sect. 9 C

838. O her equal rights legislation in the field of enploynent relate mainly
to gender equality. The Equal Pay (Ml e and Fenal e Enpl oyees) Law, 5756-1996,
requi res equal conpensation for nmen and wonen in positions that are “equal in
val ue”, which the | aw defines as any two jobs that denmand equa

qualifications, effort, expertise and responsibility. Any deviation fromthis
standard of equality requires the enployer to prove that non-gender-rel ated

ci rcumstances justify the discrepancy in conpensation. Enployees who are
found to have been underpaid may sue for up to 24 nonths' back wages. The Law
enpowers the Labour Court to appoint a job-analysis expert at its own
initiative, or at the request of either party, to exam ne the “value” of the
two jobs in question; it also allows for the possibility of class action
suits, which are rare in the Israeli legal system Statistical information
regardi ng the inplementation of gender equality in the workplace my be found
in the discussion under article 3.

839. The Equal Retirement Age (Male and Femal e Enpl oyees) Law, 5747-1987,
prohibits enmpl oyers fromforcing women workers to retire earlier than their
mal e counterparts, despite the fact that women may by |law el ect to do so with
full pension rights several years earlier than nen. Measures ai ned at

mai nt ai ni ng equality of status for working nothers are di scussed under
articles 23 and 24.

Educati on

840. Background and |egislative provisions The Israeli public educationa
systemis divided into several “streams” at the pre-school, primry and
secondary levels: State schools, which serve the majority of the Jew sh and
Arab popul ation; State Religious schools, which serve roughly one fifth of al
enrol |l ed students, and retain autonomy with respect to curricul um and
pedagogy; and recogni zed “i ndependent” schools, nost of which provide an
ultra-orthodox Jew sh religious education or a Christian religious education.
These i ndependent schools operate as non-profit organizations, financed by the
Government. Jewi sh and Arab schools within the State educational system

mai ntai n separate curricula and institutions.

841. The Conpul sory Education Law, 5709-1949, as anended in 1991, prohibits
any discrinmnation in acceptance, placenent, curriculum or advancenment of
students on the basis of ethnicity. |In addition, the rules of the Council for
Hi gher Education, which accredits institutions of higher |earning, prohibit
all accredited institutions fromdiscrinmnating in the acceptance of students
and appoi ntment of academ c staff on the basis of race, gender, religion
nationality or social status. (Higher Education Council (Recognition of
Institutions) Rules, 5724-1964, rule 9.)

842. Wthin the Jewi sh sector, problens of discrimnation have arisen
historically in cases where schools have refused, or been reluctant, to accept
students of Oriental (Sephardi) extraction. Such overt ethnic discrimnnation
by now is a rare phenomenon, confined mainly to “independent” ultra-orthodox
institutions, which receive State funding and are subject to | ess stringent
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supervi sion by the Education Mnistry than State schools. During the |ast
decade, the influx of recent Ethiopian imigrants into the educational system
has given rise to a special set of challenges and difficulties. On the one
hand, |srael has made an extraordinary effort in bringing the Ethiopian
community to Israel and integrating theminto the society, including through
vast funding for housing and other benefits which are higher than those given
to any other group, immigrant or otherwise. On the other hand, the very
magni t ude of the task of helping an entire comunity make an abrupt transition
to a different culture, society and | anguage has chall enged the capacities of
a range of government authorities, including in the field of education. The
vast majority of Ethiopian youth who arrived in Israel since 1985 were pl aced
initially in separate classes or educational franeworks, necessary to help

t hese students, many of whom had little formal education, to bridge
educational gaps. |In the first several years follow ng Operation Sol onon, the
mass airlift of over 20,000 Ethiopians in 1990, roughly 90 per cent of

Et hi opi an teenagers were sent to boardi ng schools, where students tend to have
| ower | evels of acadenic achi evement and often conme from di sadvant aged or

di stressed backgrounds. A high proportion of all Ethiopian students were

pl aced in separate classes in which all or nost of the students were

Et hi opian. At the secondary and post-secondary |level, a |arge proportion of
Et hi opi an students are routed to vocational educational tracks which | essen
the likelihood that such students will matriculate and go on to university.

At t endance of Ethiopian children in pre-school franmeworks has been far | ower
than the rest of the population, in part due to the inability of their

fam lies to shoul der the cost of such programmes. As a result, Ethiopian
students have shown significantly | ower educational attai nments than other
sectors of the population on the whole, and delinquency, unheard-of in the

Et hi opi an community before their imm gration, has becone a worrisone
phenonmenon. To respond to the special educational needs of Ethiopian youth,

t he Educati on and Absorption Mnistries, which bear primary responsibility for
the conplex task of integrating Ethiopian students into the educational and
soci al mainstream have initiated special educational enrichnent programmes at
several schools. [In 1992, an interninisterial decision forbid schools from

pl aci ng Et hi opi an students in separate classes, and the Mnistry of Education
i ssued an order requiring that Ethiopians not nake up nore than 25 per cent of
the student body at any particular school. As a result, the degree of
segregation of the Ethiopian students fromthe general student body has
decreased considerably over the | ast several years. Recently, an
intermnisterial task force has begun to develop a |long-term plan for

i mproving the integration of Ethiopian students into the educati onal

mai nstream which is to include training of teachers and supervisors, broader
enri chment programmes, an educational evaluation process which enphasizes

| earning potential rather than standardi zed perfornmance indicators, and the
like.

843. Education in the Arab sector. As discussed under article 24, the Arab
educational systemin Israel has suffered, on the whole, from problenms of
pedagogi cal nethod and quality, froma |lower |evel of educational achievenents
by students, a relative shortage of adequate facilities and a | ower |evel of
government funding in conparison with the Jewi sh educati onal system Over the
| ast five years, the Governnent has made inpressive advances towards equality
of the Jewi sh and Arab educational systenms. Hundreds of new cl assroons have
been built in the Arab sector over this relatively brief period; the nunber of
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m ddl e and hi gh schools in the Arab sector has nearly doubl ed over the |ast
decade. The nunber of classroom hours per school and per student have

i ncreased dramatically, reaching parity with the Jewi sh educational systemin
1995. In the 1994/1995 school year, a special educational-care index was
introduced in the Arab sector, simlar to that used in the Jew sh system
Thi s index enables a calibration of the needs of each school for additiona

cl assroom hours, and has resulted in the addition of tens of thousands of

cl assroom hours, particularly in the needi est schools. The total number of
teachers in Arab schools increased 24 per cent between 1989-1990 and
1993-1994, and nmore of these teachers had proper acadenic training; 20 Arab
academ cs were hired during the |last several years to senior positions, such
as school inspectors. The Mnistry of Education has instituted technol ogy
educati on progranmmes in Arab schools, including | aboratories in 40 primary
school s, 35 middle schools, and 47 high schools, as well as science and
technol ogy instructional kits in 15 localities. The drop-out rate anong Arab
students has declined precipitously over the past two decades, and decreased
30 per cent in a single year (1994-1995); at the sanme tine, matricul ation
rates and other indicators of academ c performance have increased as well. A
speci al educational progranme for gifted Arab children was initiated in 1993;
in 1996, 1,655 schoolchildren participated in the programe. The M nister of
Education recently announced his intention to develop a |ong-term educationa
plan for the entire Arab sector. Significant progress remains to be made,
together with | ocal governnent authorities, in nursery and pre-schoo
education, in which the Arab sector suffers froma shortage of facilities and
trained staff; in special education, despite increased funding for teaching
hours, there remanins a severe shortage of facilities, trained personnel, and
pr of essi onal supervi sion.

844. Citizenship and residency. As discussed under article 2, there is a
clear difference in the treatnment of Jews and non-Jews regarding the
acquisition of citizenship. Wth very few exceptions, any Jew who inmi grates
to Israel, as well as any Jew born in Israel nay automatically becone a
citizen under the Law of Return. Non-Jews may becone citizens through birth,
residency, or naturalization. As a result of amendnents to the Law of Return,
5710-1950, and the Nationality Law, 5712-1952, alnost all Arab residents of
Israel are citizens, and all persons born in Israel, regardl ess of religion,
who have at | east one parent who is an Israeli citizen automatically becone
citizens at birth. The principal difference, then, in the acquisition of
citizenship between Jews and non-Jews relates to imm grants or persons born in
| srael whose parents are not Israeli citizens

Mlitary service and subsequent entitl enents

845. Under the Security Service Law [Consolidated Version], 5746-1986, al

per manent residents of Israel, nen and wonmen, are obligated to perform
mlitary service. |In practice, the nmlitary does not draft certain sectors of
t he popul ation, and the Supreme Court has repeatedly held that it will not
review the mlitary's exercise of discretion in this matter. Wth very few
exceptions, Christian and Muslim Arabs are not enlisted, while Druze and
Circassian men performtheir conpul sory service, follow ng the request by the
heads of their communities in the 1950s to allow their enlistnent.

U tra-orthodox Jewi sh men who can show that they are studying in a religious
institute (yeshiva) may postpone their nilitary service for renewabl e periods
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of one year, so long as they remain in theyeshiva full-time and do not
perform any work for pay. The nunber of Jewi sh nen who have taken advant age
of this arrangenent has grown roughly fivefold over the last 30 years,
reaching a total of approximately 30,000 in 1997. The great mpjority of them
end up performing no nmlitary service whatsoever, or an extrenely short tour
of duty. Ohers eventually serve a truncated regular tour of duty and are
integrated into the mlitary reserves. Several petitions challenging the

post ponenent arrangement for yeshiva students for inperm ssible discrinination
on religious grounds were all denied by the Suprene Court. (See, e.g., H CJ.
40/ 70, Becker v. Mnister of Defence 24(1) P.D. 238; H C J. 448/81, Ressler

v. Mnister of Defence, 36(1) P.D. 81; H C.J. 910/86 Ressler v. Mnister of

Def ence, 42(2) P.D. 441). 1In the last of these challenges, the Court held
that the Mnister of Defence's reasons for not draftingyeshiva students -
their doubtful effectiveness as soldiers and other, non-security rel ated
reasons - were not sufficiently unreasonable to warrant the Court's
intervention. At the sanme tine, the Court indicated that their decision nght
change i f the nunber of yeshiva students granted postponenments increased to
the point where it significantly affects security considerations. (H C J.
910/ 86, Ressler v. Mnister of Defence 42(2) P.D. 441, 506). A pending
petition to the Court asks that the |DF reexam ne the practice of exenptions
for yeshiva students in light of its dramatic increase over the years.

846. Orthodox Jewi sh wonmen are exenpted frommlitary service if they file a
decl aration stating that religious reasons prevent themfrom serving in
the I DF, that they observe Jewi sh dietary |laws and do not travel on the Jew sh

Sabbath (Security Service Law, sect. 40). |In practice, a small but
signi ficant number of wonen thus exenpted performone or two years of
non-nmilitary “national service”. Non-Jewi sh women are not conscripted into

mlitary service, although in rare cases they serve as volunteers. Recently,
it was decided that non-Jewi sh women can vol unteer for national service, and
as a result they are eligible to receive the benefits given to such

vol unt eers.

847. \While nmen bear considerably heavier mlitary obligations than wonen in

| srael, the Suprene Court, in holding that the failure to adnmit a woman to the
Air Force pilot's course amounted to inperm ssible discrinm nation, detern ned
that the principle of equality requires that wonen be allowed to waive their
preferential status and to bear the same duties as nmen. (H C J. 4541/ 94,
MIler v. Mnister of Defence (49(4) P.D. 94.)

848. Benefits given on the basis of nmilitary service Because the policies
of exenption frommlitary service draw a clear distinction on the basis of
national origin, benefits granted to rel eased sol diers have been scrutinized
closely to ensure that the fact of mlitary service justifies the benefit in
question. Until 1994, applicable law granted a series of privileges to

rel eased soldiers for a three-nmonth period, including tuition subsidies,
preference in acceptance to university and university housing, and preference
in hiring for certain positions in public institutions or in job placenents

t hrough the Enpl oynent Service. One particularly problematic benefit was the
“rel eased soldier's allowance” which the National |Insurance Institute paid to
famlies with at least three children in which at |east one fam |y menber
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served in the mlitary. The underlying justification for the all owance was
the increased financial burden that mlitary service placed on the soldier's
fam ly, the soldier's own | oss of inconme during the several years of mandatory
service, and the desire to grant a veteran's benefit in recognition of
mlitary service. 1In effect, such famlies received significantly higher
“children's all owances” than famlies - particularly in the Arab sector - in
whi ch no one had perforned mlitary service. Shortly after entering into
office in 1992, the Governnent |led by Yitzhak Rabin initiated a broad reform
of veterans' benefit arrangenments. The “rel eased soldier's allowance” was

el i mnated, and the level of children's allowances given to all fanmlies was
equal i zed over a three-year period ending in 1997. Moreover, non-nmonetary
benefits, such as preference in acceptance to university and vocationa
training programres, were elimnated. Although these benefits were in
thenselves a legitimate formof aid to rel eased soldiers who had foregone

uni versity study or vocational training for at |least three years, it was
deenmed preferable to make all such benefits nore directly nonetary. Under the
Rel eased Sol di ers Absorption Law, 5754-1994, soldiers and persons who perform
Nat i onal Service are given a small cash grant upon their rel ease, and may
receive an additional grant for purposes such as education, opening a

busi ness, or buying housing within five years fromtheir release. In
addition, soldiers may apply for partial or total exenptions fromuniversity
tuition based on econonic need, or for parallel tuition exenptions regardless
of economc need in certain fields in which there is a proven need for
addi ti onal personnel. Under criteria applied by the Mnistry of Housing and
Construction, released soldiers receive an enl arged gover nnent - sponsor ed
nortgage for acquiring their first apartment.

Housi ng and | and

849. Over the course of Israel's history, serious disparities between the
Jewi sh and Arab populations in the availability of housing and of | and for
devel opment have become entrenched. A significant part of the probl em derives
fromexpropriations of land in the aftermath of the War of |ndependence.

Only 7 per cent of all land in Israel is privately owned, 4 per cent by Arabs
and 3 per cent by Jews. The remining 93 per cent is nanaged by the Israe
Lands Admi nistration (ILA) on behalf of the owners of the land: the Keren
Kayenet Leyisrael, an organization funded by private Jew sh donati ons

(10 per cent of |LA-managed |and); the Devel opnent Authority (10 per cent),
and the State (80 per cent). The ILA has, over the years, |eased or
transferred significant | and hol dings for devel opnent of Jew sh towns and
settlements, while for the nost part new Arab localities have not been
establ i shed through simlar arrangenents, except for the eight Bedouin towns
established in the southern Negev region. Another source of the gap in
housi ng and devel opnent is the historic |ack of approved town plans in the
Arab sector, which nade it exceedingly difficult to devel op existing Arab
localities to neet the needs of the Arab popul ation, which has grown sixfold
since 1948.

850. Over the past decade, the Governnent has taken neasures designed to
reduce the consi derable differences in housing and devel opment between the
Jewi sh and Arab sectors. Anong others, the ILA has allocated |and for
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residential projects, industrial areas and public buildings in several Arab
localities; the Mnistry of Interior has approved town plans for 29 Arab | oca
authorities (out of 81), is close to approval of five other town plans, and
has begun expedited devel opnent of town plans for 41 nore localities; the |and
area of several localities has been enlarged for use in devel opment, and pl ans
for the enlargenent of nearly 20 other Arab localities are currently under
review, many Arab localities have been included in highest-priority

devel opment areas, which enables entrepreneurs to develop land and, in
appropriate circunstances, to lease land at a fraction of its real cost;
government mnistries have increased their funding for devel opnent of
residential and industrial infrastructure considerably over the last five
years; the Interior Mnistry has initiated a variety of programmes aimed at

i mproving the effectiveness of Arab | ocal authorities in spurring and managi ng
devel opment in areas under their jurisdiction, and actively encourages the
formati on of econonic corporations which nake it easier to receive public and
private devel opment funding (thus far 17 such corporations have been forned).
In addition, a rule that allowed only arny veterans to receive subsidized

nort gages in devel opment towns was abolished several years ago, on the basis
of the Attorney-General's opinion that the rule was inpermssibly

discrim natory. O her governnent devel opnent activities in the Arab sector
are di scussed under article 27. Further progress renmnins to be made before
the |l evel of housing and | and devel opment can approach equality between the
Jewi sh and Arab sectors.

851. The Bedouin community  The Bedouin population in Israel, particularly
in the Negev Desert area, is perhaps the nost di sadvantaged single conmunity
in Israel in terms of per capita incone, unenploynment, and the |evel of
infrastructure and services in their communities. There are approximtely
100, 000 Bedouins in the Negev, and roughly 38,000 in the Galilee. For npst of
Israel's history, the Bedouins have been engaged in a dispute with the
Government over possession of |ands and housing rights, which recently appears
to be significantly closer to its resol ution.

852. The Bedouins were originally nomadic tribes, whose economy was based on
camel and sheep herding. They began settling in Eretz Yisrael in the

fifth century A.D., and their nunbers increased gradually throughout the
centuries. Anong thenselves, |and possession and ownershi p was deternined by
i nternal custom which did not involve any witten deeds of sale or ownership
Most of the | ands used by Bedouins for herding and cultivation are of the

| egal category known as muwat, that is, land which is not privately owned or
possessed. Under applicable Ottoman and British Mandatory Law, the possession
of such muwat | and is conditional upon receiving a pernit; those who | acked
permits were liable to prosecution for trespassing. (Otoman Land Law

of 1858, sect. 103; Land Ordi nance (Muwat), 1921.) Alternatively, persons who
cul tivated such land prior to the enactnent of the 1921 Mandatory Ordi nance
were entitled to receive formal rights to the land by subnitting a request to
the Land Registrar within two nonths of its publication. Although the
Bedoui ns did not register the land that they inhabited, and had no witten
documents proving their rights, the British Mandatory authorities deci ded not
to evacuate them
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853. Beginning in the 1950s, the Governnent pursued a policy of concentrating
the Bedouins in the northern Negev, particularly in theSayig area, which
covers roughly 1.5 dunams, 40 per cent of which is used by the Bedouins for
habitation, agriculture, and animal grazing; and of settling themin new
gover nnment - pl anned towns, which had the unfortunate effect of uprooting them
fromtheir traditional way of life. Mich of the hundreds of thousands of
dunams over which Bedoui ns cl ai red ownership by force of possession and
cultivation was transferred to State ownership. Seven towns were built in the
Negev area, which today are the homes to roughly 50,000 persons, or half of

t he Negev Bedouin, who received conpensation and very favourable terns for
bui | di ng or purchasi ng housing. The others live in unplanned, unlicensed
homes and settlenments, often w thout basic services such as water,

electricity, roads, health care and educational facilities. |n some cases,
the Government provides these services without proper planning and | egal
arrangenments. |In other cases, the Mnistry of Interior denolishes honmes which

have been built without pernmits. The Bedouins wish to be permtted to form
rural settlenents, where they can maintain their traditional way of life, and
demand that the Governnent recognize existing structures and settl ements,
sanction the establishnent of |ocal authorities and town planning councils,
and fund the devel opnent of infrastructure. The Government's position has
been to find a workable solution within the framework of the |aw which will
not force upon the Bedouins a housing solution inimcal to their traditiona
way of life, but will also not involve a duty to create |ocal government
institutions and fund infrastructure in every place where menbers of the
Bedouin community wish to live. According to a Mnistry of Interior

survey, it is estimated that there are over 100 illegal settlenments, many
consisting only of a small cluster of structures, spread over the Negev area
al one, involving 108 tribes, over 9,000 housing units, and roughly

50, 000 i nhabitants, or slightly less than 1 per cent of the national

popul ation. Another 3,000 Bedouins live in illegal settlenents in the Galil ee
regi on.

854. Over the past five years, the Governnent has taken inportant steps
towards solving the | and and housi ng problemin the Bedouin conmunities and
towards bringing their quality of life to a level closer to that of the rest
of the population, while preserving their way of life. Eight Bedouin
settlements were recogni zed by the Government during 1994-1996, and
consultations are currently taking place between the Governnment and Bedoui n
representative organi zations regarding the recognition of a ninth settlenent.
O ficial recognition allows these settlenents to receive governnment funding
prior to the approval of town devel opnent plans. Consultations over other,
smaller illegal settlenents, nostly conprised of single fanmlies, are
continuing, with the intention of integrating these settlenents into

| arger, recogni zed settlenents. Zoning and devel opment plans for these

new y-recogni zed settlenents are being prepared, and the Governnent made a
special allocation of NIS 5 nillion in 1996 for inmediate infrastructure
devel opment in these settlements. |In addition, plans devel oped by the Housing
Mnistry call for the construction of two or three new urban localities (each
accommdat i ng 600-800 fanm lies), two or three agricultural settlenments (each
containing up to 600 famlies), 10 agricultural farms (to be inhabited by

30 fam lies each), and five to seven shepherding settlenments for a total of
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roughly 100 famlies. 1In 1996, a parliamentary conm ssion which reviewed the
condition of the Bedouin comunities recommended that sufficient resources be
all ocated for the devel opment of these new localities, and that arbitrators be
appoi nted to expedite processing of Bedouin |and cl ains.

855. CGovernnent investnment in the Bedouin sector has increased markedly over
the |l ast several years. Overall funding by the Housing Mnistry increased
fromNS 50 million in 1989-1992 to NIS 138 million in 1993-1995. Severa
years ago, the Mnister of Housing issued guidelines requiring that
investnents in infrastructure in the Bedouin conmunities be allocated on a

| evel conparable to those granted to Jewi sh localities. The Israel Lands
Administration invested NIS 128 million in infrastructure between 1991

and 1995, as well as NIS 50 million in conpensation for Bedouin |and clains.
As part of the settlenent of such land clainms, the |ILA al so subsidizes

80 per cent of the cost of plots sold to Bedouins. |In addition, the |ILA has
approved an NI'S 280 nmillion sewage-systeminstallation project, has devel oped
i ndustry and crafts areas in three Bedouin localities, and, together with the
Agriculture Mnistry, has funded the construction of several conmmerci al

gr eenhouses.

856. The Mnistry of Interior has approved outline devel opnent plans during
the past five years for each of the seven existing Bedouin towns, which wll
facilitate the construction of housing, industrial areas, public institutions
and public works. |In addition, the Interior Mnistry has significantly
increased its regular allocations to Bedouin |local and regional authorities,
as part of its canpaign to elimnate the disparity in allocations between Arab
and Jewi sh munici pal authorities generally.

857. Aside fromits efforts at resolving the problenms of |and ownership and
muni ci pal organi zation in the Bedouin comrunities, the Governnment has pursued
a range of activities ainmed at inproving the level of social services and the
quality of life, including the follow ng:

(a) The M nistry of Energy and Infrastructure has hel ped fund the
connection of Bedouin localities to the electricity grid and has set up
lighting at traffic intersections and in towns.

(b) In 1993, the Health Mnistry subnitted a plan to inmprove health
services in the Bedouin conmunities, including the establishnment of fanmly
clinics, health-education programes, dental clinics, and drug prevention
progranmes. |n 1994, four new famly health clinics were built in Bedouin
towns, and another two were conpleted in 1995-1996.

(c) The Mnistry of Industry and Trade has worked to establish
i ndustry and crafts areas in all of the existing Bedouin towns, has invested
NIS 11 million in new enterprises, and has established a business pronotion
centre in Rahat, the | argest Bedouin town to counsel and train entrepreneurs.

(d) The M nistry of Education has increased school hours in Bedouin
communi ti es, doubl ed the number of conprehensive high schools, and has
approved a budget for building 37 standard cl assroons in Bedouin comrunities.
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Nevert hel ess, the Bedouin communities still need a great deal of assistance in
openi ng pre-school facilities, reducing truancy, hiring and training qualified
teachers, busing students fromrenmpte |localities, devel opi ng special education
facilities, and inmproving the educational performance of their students.

(e) A course for qualified Bedouin nurses has been opened, with the
intention that such nurses will serve as role nodels in the Bedouin comunity
in the field of primary preventive health care.

858. In 1996, an interministerial committee was established to oversee and

i mpl emrent all government programmes related to the Bedouin conmunities.

Wthin the National Infrastructure Mnistry, a Directorate for the Advancenent
of Bedoui ns has al so been set up, and has begun devel opi ng new pl ans for
continued resolution of housing, |and and devel opnent probl ens.

859. Disabled persons. Over the past decade, several new statutes have been
enacted to ensure equality of treatnent for persons with physical or other
disabilities. The Special Education Law, 5748-1988, establishes the right of
all children with special needs to appropriate special education. The

Assi stance of the Deaf Law, 5752-1992, requires that one quarter of

ori ginally-produced, non-live tel evision broadcasting on each tel evision
channel nust have subtitles, and that the |Israel Broadcast Authority nust
broadcast at | east one news programme per week with sinultaneous sign-|anguage
translation. The Prohibition of Discrimnination Against Blind Persons
Acconpani ed by Guide Dogs Law, 5752-1992, forbids discrimnation against blind
persons in entering public places or using public transportation on account of
the fact that they use a guide dog. The Disabled Persons Parking Law,
5754-1994, entitles disabled persons to park in no-parking zones, with certain
restrictions. Oher nunicipal or building and planning | aws which require
provi sion of access to the disabled are not stringently enforced, including at
pl aces such as health funds, welfare offices, local council offices, nuseuns
and office buildings. |In response to one recent petition, the Suprene Court
obligated a local authority to install adequate means of access in all public
buildings. (H C.J. 7081/93, Botzer v. Maccabi m Reut Local Council 50(1)

P.D. 19.)

860. Following the findings of a public comm ssion appointed by the Mnister
of Justice and the Mnister of Labour and Social Affairs, a bill currently is
bei ng consi dered by the Knesset which would create conprehensive | ega
arrangenments for protecting the rights and needs of disabled persons. The
first part of the law will be enacted shortly follow ng the subm ssion of this
report.

Equality in other contexts

861. The safeguarding of equality is discussed in specific contexts under
many of the other articles in this report, particularly in articles 3

(Equal rights of men and wonen), 12 (Freedom of novenent), 18 (Freedom of
religion and conscience), 19 (Freedom of opinion and expression),

23 (Protection of the famly), 24 (Protection of children), 25 (Access to
the political system), and 27 (Rights of mnorities to culture, religion and
| anguage) .
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Article 27 - Rights of mnorities to culture,
religion and | anguage
862. Introduction: Defining mnority groups | srael was founded as a

honel and for the Jewi sh people in which all citizens, regardl ess of religion,
race or ethnic background woul d enjoy equal social and political rights.

Its Jewi sh population is conposed largely of immgrants and the descendants of
immgrants fromcountries spanning virtually the entire globe. Many Jews in
Israel maintain cultural, linguistic and traditional ties with others from

t he same geographical origin through a plethora of voluntary organizations,
newspapers and el ectronic nedia programming in the |language of their country
of origin, and other, informal contexts. Menbers of these subcommnities,
noreover, participate in social and political action groups to advance their
interests, and in two cases have created political parties with significant
representation in the Knesset (the Shas Torah Guardi ans party, conposed of
orthodox Jews of Oriental (Sephardi) ethnic origin, and the Israel Ba-aliya
Party, founded largely by inmigrants fromthe former Soviet Union). Although
the process of integration into Israeli society often inevitably involves a
di ssi pation of traditional cultural practices in these subconmunities, their
menbers are in no way limted in their capacity to engage in cultural or
linguistic activity within their communities; in many instances they receive
government support for such activities, as in radio and tel evision
progranming in nine different |anguages on governnent-owned stations, direct
funding to voluntary organi zations for cultural activities, and various

gover nnment - adm ni stered programes in education and culture. At the sane
time, some of the immgrant conmunities have confronted considerable
difficulties in areas not directly related to the rights enunerated under this
article, particularly in the initial stages of their integration into the

| arger society. Over the first decades of Israel's history, many Jews who
imigrated from Arab countries (known as Sephardimor Oiental Jews) suffered
froma relative | ack of economi c opportunity, |ower educational attainnents,
and a |l ower level of participation in the conduct of public affairs in
comparison with Jews of European (Ashkenazi) extraction. These gaps, as

wel | as the social tensions attending them have by and | arge narrowed

consi derably over the last two decades. Mre recently, the nmass inmgration
of Jews fromthe Soviet Union since 1989, and particularly of the bul k of

Et hi opi an Jewry in 1990, have given rise to special problens in neeting the
needs of these imm grant conmunities in such areas as education, vocationa
trai ni ng, housing, and personal status. To respond to many of these needs,
and to ease what for many is an abrupt cultural transition, the Government has
instituted an array of policies and progranmes which, to a greater or |esser
extent, treat these subcommunities as distinct groups.

863. Despite the fact that different Jewi sh subcomunities are often viewed,
both by the public and by official authorities, as distinct groups wthin
Israeli society, they are not deemed minorities for the purposes of reporting
under this article. Rather, only the non-Jewi sh communities - Mislins,
Christians, Druze, Circassians, and Baha'i - will be considered as ninorities,
properly so-called, in the discussion bel ow.
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864. The definition of mnorities in Israel straddles certain ethnic and
racial categories. Mst Miuslinms and Christians in Israel are of Arab
ethnicity. The Circassians are non-Arab Sunni Muslins originally fromthe
area of the Caucasus. Wthin the Muslimcommnity there are severa
sub-groups, such as the Bedouins and the Ahmadis, a small sect living
primarily in the village of Kababir in the Carnel nountain range. The
Christian conmunity is conprised of 10 different recogni zed denom nati ons, as
di scussed under article 18, and several other small subcomunities which
function independently of any official sanction. The Baha'i residents of

I srael cone froma variety of ethnic backgrounds.

865. Monority populations. At the end of 1996, Israel's total popul ation
was 5, 759, 400, of whom 4, 637,400 (80.5 per cent) were Jews, 842,500

(14.6 per cent) were Muslins, 183,200 (3.2 per cent) were Christians, 96,300
(1.7 per cent) were Druze, approximately 5,500 were Circassi ans, concentrated

in the towns of Kafr Kanma and Rehania, and between 600-700 Baha'i, who live
in the Haifa area and in Acre, close to the two sites holy to the Baha'i in
Israel. The follow ng table shows the growth of the nmajor popul ati on groups

(Jewi sh, Muslim Christian and Druze) fromthe establishment of the State
until 1995.

866. Several larger cities, such as Jerusalem Haifa, Tel Aviv-Jaffa, Acre
Lod and Ram a have m xed Jewi sh and non-Jew sh popul ations. Apart fromthese,
however, the menmbers of non-Jewi sh mnorities generally reside separately from
the Jewi sh population in smaller cities, towns and villages. Most of the
Druze population lives in 13 towns or villages which are either entirely or
nearly all Druze, with the renmni nder spread out anong other Arab or Circassian
t owns.

Participation in the conduct of public affairs

867. The Knesset and political parties Menbers of nminorities have been

el ected to every Knesset since Israel's founding. Until the 1980s, nearly al
Arab Knesset nenbers were affiliated with the Israel Communist Party {aki)

and its offshoot, the New Comruni st Party (Rakah). Mbre recently, a nunmber of
Arab or m xed Arab-Jew sh political parties, such as the Denocratic List for
Peace and Equality (which subsuned the New Comuni st Party together with the
Sephardi “Black Panther” activists and other Jew sh and Arab groups), the Arab
Denocratic Party and others, have run in national elections and have received
up to five Knesset mandates. |n addition, Arabs and Druze have held seats in
t he Knesset factions of several other parties. O the nine minority menmbers
in the current Knesset, two are Christian, one Druze, and six Muslim No
Arab has yet served as a mnister in any of Israel's Governnents. In the
Government headed by the late Yitzhak Rabin and Shinmon Peres between 1992

and 1996, two Arabs and one Druze served as deputy mnisters. The Chairmn of
the Knesset Interior Cormittee is Druze. |In the past, there have been severa
Arab Deputy Speakers of the Knesset.
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Table 15. The populatjon. by religion
(Thousands)
Average popuiation Population at snd of year
Arabs & cthers Arabs & others
Druze | Chris- [Muslims | Total | Jews | Grand | Druze | Chris- | Muslims | Total | Jews | Grand
tians total tians total
158.0 716.7 872.7 (1)8 xI
1948
. . .- 6719 - .o . . .. 758.7 . 1948
1580 8010 10580 14.5 340 111.5 1800 10139 11339 194
148 350 113.8 1638 1,103Q0 12668 150 36.0 118.1 i67.1 12030 1304Q.1 1950
183 371s 1175 1703 13240 11,4043 155 30.0 178.9 1734 1.4044 15778 1951
15.8 an.7 120.8 1764 1,4293 16082 16.1 40.4 122.8 1703 1.4502 1.829.5 1952
185 403 1252 1826 14877 16503 16.8 41.4 127.5 1858 1.4836 1.660.4 10953
17.4 41.7 120.7 1888 1.,500.7 1.689.5 18.0 42.0 131.2 1918 15280 11,7178 1954
18.3 2.7 134.1 195.1 1,5553 1.750.4 199 433 1382 198.8 1.500.5 1,788 1955
19.4 433 1388 2020 16264 18284 198 43.7 141.3 2048 16675 18724 1956
202 44.8 1441 2002 17212 18304 20.5 45.8 148.8 2132 1.762.8 19760 1857
210 46.8 143.8 217.4 1,782.7 2.000.1 21.4 47.3 152.8 2215 183102 20317 1958
219 475 158.Q 2258 1.8362 20821 223 433 150.2 22948 '1.358.8 2.088.7 1958
28 490 1828 2344 18828 21170 233 40.8 1683 230.7 19113 2.150.4 1060
258 50.7 172 2479 10420 21849 263 51.3 1749 2525 19817 22342 {21681
268 519 1789 2577 2.030.5 22882 273 526 183.0 2628 20689 23318 1962
279 532 187.7 2684 21113 2379.7 28.5 539 1922 2745 21558 2.430.1 1963
28.5 5486 187.3 2804 21871 24775 28.6 35.5 202.3 286.4 22382 25256 1964
202 563 2073 202.8 22603 25626 298 57.1 212.4 2803 22901 2.,508.4 1065
30.4 578 7.7 3060 23232 28292 310 53.5 223.0 3123 23449 26574 1968
315 643 2562 352.7 238286 27152 324 71.0 28¢.8 382.7 2.383.8 27763 1067
28 na 284.6 3889 240768 23065 33.3 722 3C08 406.3 24348 28411 1668
339 72.% 307.8 4146 246986 28342 34.6 73.5 3145 422.7 2.506.8 2.929.5 1063
352 745 22 4310 2.543.1 29740 35.9 755 3239.6 440.1  2.582.0 3.022.1 1970
366 76.4 336.1 449.1 2.620.1 3.063.3 373 773 3440 458.7 26620 3,120.7 1971
ars 78 352.3 4680 2,7048 3.17286 37.8 73.8 360.6 472.3 2.752.7 3.225.0 211972
38.5 752 368.7 482.4 2,7958 3278.1 39.3 76.7 3772 4832 28450 3.3382 1973
400 17.7 386.1 5039 287368 33774 40.8 78.7 3952 5147 205068 34216 1674
41.5 79.4 403.1 5240 28312 3.4553 42.2 80.1 411.4 5338 2959.4 34832 1975
43.1 812 420.8 S44.7 25883 38339 43.9 82.0 429.0 555.0 3.020.4 3.575.4 1678
443 83.0 438.1 5659 3.0472 36130 458 83.3 446.5 5759 3.077.3 36532 1977
48.4 846 454.7 585.7 3.106.9 3.6az26 47.3 355 483.5 596.4 3,1412 37378 1973
43.1 86.6 4722 808.9 3.179.5 JA.786.4 40.0 a78 4812 8178 32184 38362 1979
4890 88.8 48Q0.7 6283 32404 33777 50.7 80g 498.3 638.0 3282.7 3.7 1880
51.5 99.7 505.9 6483 3.200.0 3.5<48.1 52.3 91.5 513.7 657.4 3.320.3 3.977.7 1081
64.8 82.8 522.8 6800 334856 40267 65.6 94.0 530.8 6804 33732 40636 1982
67.0 848 333.3 685.1 33810 40762 £8.0 95.9 5422 708.1 34125 4,1188 {2)1983
68.0 97.0 551.0 7171 3.442.1 4159 700 982 559.7 7219 3,471.7 4,199.7 1984
71.0 ¢8.8 563.7 7385 3.5393 42330 720 0.4 577.6 7460 35172 42682 1985
73.0 1002 586.3 758.5 3.539.3 428988 740 1009 595.0 7609 35614 43313 1986
75.0 102.0 6047 7817 35872 4.368% 761 193.0 814.8 7838 3.612.9 44065 1987
i 104.0 624.5 B0S5.7 3.636.0 4.431.7 78.1 1050 634.8 8178 3.658.0 44763 1988
72 1068.0 644 .5 830.1 3.688.1 45182 803 1070 6552 842.5 3.717.1 4,558.6 1989
81.4 100.8 6E62 857.5 3.802.7 46602 828 1147 677.7 B75.1 3.946.7 4.821.7 1990
83.7 1218 £89.5 8943 40543 4.949.1 84.8 128.0 701.4 9143 41446 505838 1991
85.9 134.6 7132 $33.7 4,1808 5.1235 8ra 140.9 725.4 0534 42425 85,1959 1902
88.1 1463 738.4 97283 42837 52614 B9.3 151.8 751.4 9925 43352 53276 1603
0.4 1545 766.4 10113 43830 5393 1.7 1573 7815 10304 44411 54715 1994
928 158.9 7972 1.048.8 44951 55443 840 1828 813.0 1.060.5 4549.5 56190 {31905
95.1 1728 827.7 1089565 45832 56883] 563 1832 8425 1.1220 46374 5759.4] (311966

(1)

(2}

(3)

Date of population registration.

Census year.

Based on 1983 Census.
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868. The judiciary. As of October 1997, out of a total of 410 judges serving
in the civil court system there were seven Christian judges (one in the
district court, five in the magistrates courts, and one in a regional |abour
court); eight Muslimjudges (three in the district court, four in the

magi strates courts and one traffic court judge); and four Druze judges, all in
the magistrates courts. Thus far, the highest judicial rank achieved by a
menber of a mnority has been the deputy president of a district court.
Present and past nenbers of the Judicial Selection Committee, including
several justice mnisters, Suprene Court judges and the courts director, have
expressed great interest in appointing nore menbers of minorities to the
bench, including to the Suprene Court, which has never had an Arab justi ce,
and they continue to take informal steps to encourage applications by
qualified mnority menbers of the bar. All judges in the Muslim Christian
and Druze religious courts are nmenbers of the religion in question, and they
apply the substantive law of that religion to matters of personal status over
whi ch they have jurisdiction, as discussed under article 18.

Participation in the civil service

869. In the late 1980s a governnent comm ttee (the Kobersky Conmittee)

undert ook a conprehensive review of the civil service and of other bodies
supported by State funds. The Kobersky Report, submtted in 1989 and adopted
by the Government in 1990, called for strenuous efforts to include nore
menbers of minorities in the civil service. To begin to redress the severe
under-representation of mnorities in governnent ministries, the Governnent
adopted a three-year plan to create 160 new nid-|evel positions in the
mnistries and actively to seek out and hire properly-qualified Arabs (Mislins
and Christians) and Druze to fill those positions. Under the ternms of this
affirmative action plan, three quarters of the positions were reserved for
Arabs and one quarter for Druze. The project was ultimately conpl eted
successfully in June 1997. Actually, over that period the number of minority
enpl oyees in government mnistries grew by almst 1,000, from1, 369 to 2, 357,
out of a total of roughly 56,000 total enployees. It has been observed that
the Government affirmative action programme seened to have had the effect of
breaki ng settl ed assunptions both on the part of the ministries and anong the
Arab population itself. |In addition, the Civil Service Commi ssion deci ded
during this period to publish all job tenders for governnent ministry
positions in Arabic newspapers, not just those positions specifically relating
to the Arab sector, which nay al so have had sonme role in the increase of
mnority job applicants over this period. The followi ng table summarizes

the distribution of these mnority enployees according to religious/ethnic
affiliation and | evel of education.
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Table 20. Arab and Druze ministry enployees, accordi ng
to religion, ethnicity and educational |eve
(as of June 1997) (not including school enployees)

Religion and ethnicity
Level of education
Musl im Musl im Christia Christia Druze O he Tot al
Ar ab non-Ara | n n r
b Ar ab non- Ar ab

Unknown 27 1 2 2 2

34
El ement ary 241 10 5 1 8

265
Secondary 385 7 135 52 97 56

732
Post - secondary 397 7 143 21 65 35

668
Partial university study 24 2 6 5 10 1

48
Bachel or' s degree 139 14 52 13 32 8

258
Master's degree 30 17 6 12 8 8

81
Doct orat e 111 7 56 17 29 49

269
Quasi - academi ¢ 2
Tot al 1 356 55 410 125 244 167 2

357

870. OF these 2,357 mnority enployees, 925 have managerial positions, 219
are doctors, and 768 are nurses, 33 are social workers, 27 are biochem sts or
m crobiol ogi sts, 22 are certified x-ray technicians, and 19 are engi neers.

The ministries which enploy the highest nunmber of minorities are the Health
Mnistry (1,370), the Mnistry of Religious Affairs (316, including Mislim
religious judges (qadis)), the Finance Mnistry (219), the Labour and Soci al
Affairs Mnistry (119) and the Mnistry of Education, Culture and Sport (101).
These figures do not include over 15,000 teachers, principals and educationa

i nspectors enployed by the Mnistry of Education in the Arab educationa
system

871. Recently, the Civil Service Conmi ssion formed a new conm ssion to weigh

the continuation of the affirmative action project. Further progress renmmins
to be made, not only in the overall representation of minorities in governnment
mnistries, but also in their appointnent to senior positions. Until now, no

Arab has served as a Director-General of a ministry, and one has served as a
Deputy Director-General (in the Mnistry of Education, Culture and Sport).

The current Anbassador to Finland is Arab, and the Consul -General in Bonmbay is
Druze. During the previous governnment, there was one Consul -General in the
United States. Although nenbers of minorities have in recent years been

appoi nted as directors of government corporations and have been hired to

prof essional positions in such corporations, mnorities are still vastly
under-represented in this area as well.
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872. Anpng the 20,056 regul ar enpl oyees of the Israel Police (including
the Border Police) as of October 1997, 1,963 (9.8 per cent) are nenbers of
mnorities. More than half of these mnority enployees are Druze, roughly
one quarter are Mislim (including Bedouins), 15 per cent Christian, and the
remai nder Circassians, except for one Samaritan. The distribution of rank
held by minority enployees is sumarized bel ow.

| srael Police Rank # Mnority Oficers

Seni or Commander (second hi ghest

rank, after Comn ssioner) 1
Commander 4
Chi ef Superi nt endent 18
Superi nt endent 73
Chi ef I nspector 105
| nspect or 55
Sub- I nspect or 11
Seni or NCO ( Non- Conmi ssi oned Officer) 11
Seni or Staff Sergeant Mj or 69
Adv. Staff Sergeant Maj or 357
Staff Sergeant Maj or 13
Ser geant Maj or 660
Deputy Sergeant Maj or 317
Ser geant 189
Cor por al 46
Lance Cor por al 26
Const abl e 8

Tot al : 1 963

In addition, as of October 1997, 140 nenbers of mnorities were serving in
the Police or Border Police in fulfilment of nmilitary service obligations,
i ncluding 26 Muslims and Bedouins, 17 Christians, 17 Druze, one Circassian
and one Sanmaritan.

873. In the Prisons Service, nmnorities are relatively well-represented,

i ncludi ng among the ranks of officers, in relation to their representation in
the general population: 23.5 per cent of all personnel (834 out of 3,542) are
menbers of minorities, including 13.6 per cent of those holding officer rank
As of late 1997, there were two nminority prison officials holding the rank of
Commander, one Chief Superintendent, 37 Superintendents (10.5 per cent of al
personnel at that rank), 51 Chief Inspectors (16.3 per cent), 30 Inspectors
(19.1 per cent), and 14 Sub-lnspectors (46.7 per cent). Among nminority

enpl oyees of the Prisons Service, the vast majority are Druze (791 out

of 834); of the remninder, there are 25 Bedouins, 11 Christians, five Mislins
and three Circassians.

Local governnent

874. In Israel, local and regional authorities are largely responsible for
providing public services in many areas of civic life related to the rights
specifically enunmerated in this article - particularly education and culture -
as well as other services which indirectly relate to the advancenent of
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m norities, such as building and pl anning and econoni ¢ devel opment. The
participation of mnorities, then, at the |ocal governnent |level, is centra

to the enjoyment of rights under this article. |In Israel, the menbership in

| ocal governing councils and the adm nistrative personnel in |ocal authorities
generally reflect the denographic make-up of the |ocal population. Due to the
denmogr aphi ¢ separation between di fferent popul ati on groups outside of severa

| arger cities as described above, there are 82 local authorities in which the
menbers of the executive organs and the enpl oyees are exclusively or al npst
excl usively nenbers of minorities, out of a total of 241. O these |loca
authorities, 61 of the non-Jewi sh and 72 of the Jew sh localities have form

| ocal councils; 15 of the local authorities are in Druze localities, two are
in Circassian towns, and the remai nder are defined as Arab councils, w thout

di sti ngui shi ng between those in which the population is primarily Mslimor
Christian, respectively. As of 1995, there were roughly 650 Arab nenbers of

| ocal councils and roughly 7,500 Arab enployees in |local authorities or

muni ci palities.

875. In the larger cities with nixed popul ation, the |level of representation
of mnorities on municipal councils and anong | ocal governnent enpl oyees tends
to be somewhat |ower than their representation in the |ocal population. In

Jerusalem in which roughly 30 per cent of the population is Arabic, those
Arabs who becane residents of Israel follow ng the June 1967 war choose, by
and large, not to vote or to put forth candidates in municipal elections; they
are, however, fairly well-represented anong the ranks of municipal enployees.
It has been the policy of recent governnents, as part of a general effort to
achi eve equal civic and social rights of mnorities generally, to encourage
the hiring of nmore menbers of minorities at the |local government level. The
activities taken at the local government |evel to help ensure the realization
of rights under this article are di scussed bel ow

Language

876. Arabic, like Hebrew, is an official |language in Israel. It is the
primary, virtually exclusive | anguage of social intercourse within the Arab
and Druze communities, and, of course, there are no official restrictions on
its use in all facets of conmunal life. Arabic is the |language used in the
State-run educational systemin Arab localities and in Arab conmunities within
the larger, mixed cities, as well as in independent religious schools.
Virtually all of the teachers, and all but one of the principals in Arab
school s are menmbers of the community. The curriculum which is adninistered
by each local authority with oversight by the Departnent for Arab Education at
the Mnistry of Education, Culture and Sport, places an enphasis on Arabic

| anguage, culture and history, and includes required hours of instruction in
religious (Christian, Miuslimor Druze) topics.

877. There are over 40 privatel y-published newspapers and nagazi nes in
Arabic, including two dailies (al-I1ttihad, affiliated with the Conmmuni st
Party, and al Kuds, published in Jerusalen), one bi-weekly (@l-Sinara, the

| argest-circul ati on Arabic newspaper in Israel, published in Nazareth),
several weeklies (includingKol il-Arab, Panorama, Saut-al-Hak wal -Huriyah
(published by the Islamc Mvenent), andFasl-al-Mkal), severa

Ar abi c- | anguage periodicals on culture and current affairs (some of which
receive partial government funding), and six Arabic-language book publishers.
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One licensed local-radio station, as well as a substantial nunmber of currently
unl i censed stations are owned and operated by Arab concerns, providing a

full range of radi o broadcasting to the Arabic-speaking minorities in

addition to Arabic programm ng broadcasted on governnent-owned radio. The
government - owned first tel evision channel currently broadcasts roughly 19
hours of Arabic-1|anguage progranm ng each week. Radi o and tel evision
broadcasts from many Arabic countries, such as Jordan, Lebanon, Egypt and
Morocco, are freely avail able through ordinary radio and tel evision reception
and cabl e tel evision operators.

878. In the larger sphere of Israeli civic life, the right of Arabic-speaking
mnorities to use their |language is generally recogni zed and observed.

O ficial forns used by government ministries are generally produced in both
Hebrew and Arabic (as well as English, Russian and Amharic in certain

i nstances). The governnent-owned tel evision and radio stations include daily
Ar abi c- | anguage broadcasts. The franchi sees of the second tel evision channe
are required by law to provide a nmininum|evel of Arabic-language progranmn ng
as well. In January 1994, the Civil Service Conm ssion decided, as nentioned
above, to publish all civil service job tenders in Arabic-language newspapers,
whi ch had not previously been the case. Similarly, in Decenber 1995, the

M ni ster of Finance pronul gated regulations requiring all notices of tenders
adm ni strated by that Mnistry to be published in a daily or weekly Arabic
newspaper of w de circulation.

879. One area in which the use of Arabic in the public real mhas not been
fully realized is in road signs, which sonetines appear only in Hebrew and
English. Two recent Suprenme Court decisions have buttressed the status of the

Arabic | anguage in this regard. |n Decenber 1993, the Court issued a consent
decree requiring the city of Haifa to include Arabic inscriptions in al
muni ci pal signs within two years. In 1995, the Court invalidated a municipa
law requiring all notices posted in the city of Nazareth Illit to be entirely
or nostly in the Hebrew | anguage. 1In this latter decision, the Court gave

constitutional status to the right to use the Arabic |anguage, as part of the
broader right to freedom of expression:

“The freedom of expression includes the freedomto express oneself in

t he | anguage of one's choosing. Freedom of expression cannot be

guar ant eed wit hout ensuring freedom of | anguage. Language is central to
expression.”

(C. A 105/92, Re'em Engi neers and Contractors Ltd. v. Nazareth Illit

Muni cipality, 47(5) P.D. 189) |In spite of these judicial developnents, a fair
portion of traffic signs, particularly on inter-urban roads and hi ghways, do
not yet include Arabic inscriptions. Recently, the Government, at the

i nstigation of NGOs, has conmitted to post Arabic inscriptions on road signs

t hroughout the country over a period of three years.

880. Religion. As discussed in detail under article 18, the religious
mnorities in Israel enjoy full freedom of religious worship, including the
statutory right to observe holidays and weekly rest days according to the
dictates of their faith. The integrity of holy places of all nmajor religions
is protected by statute. Funding for non-Jewi sh religious services and
institutions has increased substantially over the | ast several years.
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Governnental neasures to foster cultural life of mnorities

881. Arab (Muslimand Christian) communities Until 1988, the Governnent did
not pursue activities in any structured manner to promote cultural and
artistic life in the Arab sector. |In that year, a Department for Arabic
Culture was formed within the Mnistry of Education and Culture, with offices
in Jerusalem Tel Aviv and Nazareth; since 1992 the Departnent has been headed
by an Arab professional, M. Miafak Houri. The formulation of progranmes and
policies by the Department is guided by a public committee appointed by the

M nister (now the Mnister of Education, Culture and Sport), which consists
primarily of prom nent cultural figures in the Arab community. The Depart nment
has initiated or hel ped adm nister a broad range of cultural programmes for
the Arab communities, including the follow ng:

(a) Community centres. |In conjunction with other CGovernment
mnistries and | ocal authorities, the Departnent has hel ped establish 28 new
community centers in Arab localities, which serve as a |local home for cultura
life and extraschol astic programres.

(b) Theatre. The Departnment has aided in the establishment or funding
of six different Arab theatre conpanies - the Haifa Arabic Theatre, the Beit
Hagef en Arabic Theatre, the al-Gorbal Theatre in Shfar'am the as-Sakfa
Children's Theatre in Kafr Kama, the Azhbana Theatre, and a theatre in Kfar
Tanra - as well as hel ping sponsor theatre progranmes in the schools.

(c) Miusic. The Departnment assists in the funding of six Arabic
orchestras playing traditional nusic, in Haifa, Nazareth, Tarshiha, al-Gorbal
Kfar Yasif, and 'Ablin, as well as in 16 different after-school nusic
progranmes, each of which are attended by 70-150 students.

(d) Plastic arts. Four art galleries displaying the works of Arab and
Jewi sh artists, in Nazareth, Umm el -Fahm Kfar Yasif, and Daliat al-Carnel
receive support fromthe Mnistry of Education, Culture and Sport.

(e) Dance. |In conjunction with local authorities and |ocal workers'
committees, the Mnistry provides partial funding for 64 different traditiona
Arab dance (debka) troupes, as well as for annual trips abroad for 30 to 35
such troupes to participate in international festivals.

(f) Libraries and literature. Fifty-one public and school l|ibraries
in Arab localities are partially funded by the Education Mnistry, enabling
t he purchase of tens of thousands of books annually. For the | ast eight
years, the Mnistry also gives awards to prom sing witers which allow themto
devote their full energies to witing for one year. Five such prizes are
awarded annually. |In addition, until 1996 the Mnistry assisted in funding
t he publishing costs for books in the Arabic | anguage, either directly or by
buyi ng a predeterm ned nunber of copies of the book upon publication.

(9) Festivals. The Mnistry provides substantial funding for an
annual Arabic Culture and Literature Week in 35 to 40 different localities;
Arabic folk nmusic festivals in conjunction with the Kaukab and Shfar'am | oca
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authorities; a fol kdance festival in Mjdal Kurum the annual Nazareth
Festival for Theatre Arts; and the participation of Arabic theatre productions
at the annual Acre Theater Festival.

882. Druze and Circassian comunities |In 1993, a Department for Culture in
the Druze and Circassian sectors was established at the Mnistry of Education,
Cul ture and Sport upon the reconmrendation of a public committee which exani ned
education and culture in the Druze conmunity. The new Departnment was al so

gi ven responsibility for mxed conmunities in which Druze reside. The policy
of the Departnent, as formulated by a public council conmposed of cultura
professionals fromthe Druze and Circassi an conmunities, has been to deepen
and rekindl e the engagenment with the Druze and Circassian cultural heritage,
on the one hand, and on the other hand to integrate Druze culture within the

| arger Israeli culture through association with nationw de cultura

programmes. Since 1994, the Departnent has used its budget to help fund a

wi de range of cultural and artistic progranmmes, including the follow ng:

(a) Local nusic, theatre and fol klore festivals, as well as
participation in international cultural festivals (15 local authority
recipients total).

(b) The establishnment or preservation of four cultural nuseuns.

(c) Three nusical centres and a Druze choir conpany, eight different
theatre troupes, mounting of exhibitions by plastic artists, cash prizes to
artists and art students, art canps for youth funding of folklore and plastic
arts workshops, and the production of novies and tel evision progranmes rel ated
to Druze culture.

(d) Publ i cation costs and ot her support for nearly 60 different
writers or book projects, and funding for public libraries in conjunction with
13 different |l ocal authorities.

(e) The Druze community archive at the University of Haifa, the
Institute for the Study of the Circassian Community, and other cultura
progranmes or centres.

Devel opment of infrastructure and econoni c _opportunity

883. Over the past several years, the Governnent, recognizing the need to

cl ose a substantial gap in funding given to the Jewi sh and non-Jew sh sectors,
respectively, has dramatically increased its budget and activities ained at
devel oping infrastructure and econonic opportunities in Arab, Druze and
Circassian localities. The inplenentation of policy and budget allocations
to these communities is supervised by two recently-fornmed intermnisteria
conmittees, one for the Druze and Circassian communities and the other for the
rest of the Arab communities, both of which are coordinated through the Prine
M nister's Office.

884. Between 1992 and 1997, governnental funding for devel opnent to the Arab
sector increased fromroughly NIS 230.7 mllion to NIS 604 mllion (approved
1997 budget). |In addition, the direct allocations to Arab | ocal authorities
to cover operating expenses, hiring additional personnel and the cost of
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muni ci pal works increased from NS 230.7 mllion in 1992 to NIS 604 million in
1997, bringing it to parity with the average of such allocations to Jew sh

| ocal authorities. It nay be noted that despite severe budget cuts in the

budgets of all mnistries in fiscal 1997, no cutbacks whatsoever were made in
any allocations to the Arab sector; in certain cases, such as in allocations
to local authorities for operating expenses and devel opment, the budgets
earmarked for use in the Arab sector increased substantially while parallel
funding in the Jew sh sector was decreased.

885. Anpng the broad spectrum of governnent neasures related to devel opnent
in the Arab sector during this period, the follow ng may be noted:

(a) The Governnment has included nmany Arab localities in the
geogr aphi cal areas designhated as "Devel opnent Area A", which receive highest
priority in government devel opment programes. The inclusion in Devel opnent
Area "A" confers the highest level of funding, incentives and entitlenents to
commerci al ventures and private citizens alike. Anong other things,
entrepreneurs in approved ventures receive the highest |evel of governnent
stipends and various tax incentives; land allocated by the Government for
i ndustrial or residential projects is sold to entrepreneurs at far |ess
than its real value (69 per cent discount on land for residential projects,
89 per cent discount for industrial projects); comrercial enterprises |ocated
in the high-priority devel opment area receive preferential treatnent in
governnment tenders; substantial government support is given for building
infrastructure in comercial and residential devel opnent projects; individuals
are exenpted from various paynments, such as for government-sponsored nursery
school s; and other entitlenents.

(b) The Mnistry of Interior has enlarged the |and area of severa
Arab localities for use in devel opnent by adjusting borders to include |and
previously under the jurisdiction of other local authorities or |land |acking
muni ci pal status. Plans for the expansion of roughly 20 other localities are
currently being revi ened.

(c) Since January 1996, eight new Arab | ocal authorities have been
establ i shed, and two other previously-unrecognized vill ages have been accorded
official recognition of their status within |l arger regional authorities. The
acqui sition of independent municipal status is a crucial spur for econonic
devel opment, as it enables direct assessnent of municipal taxes and the ful
range of government funding for municipal services and devel opnment projects.

(d) The Mnistry of Interior also carries out several programmes ainmed
at inmproving the ability of Arab and Druze |l ocal authorities to exploit
opportunities for econonic devel opment. The Mnistry actively supports and
encourages the formati on of econonic corporations and associations partially
owned or managed by |l ocal authorities, which make it nuch easier to receive
government and private funding for devel opnment projects, and which serve as a
vehicle for planning and inplenenting such projects. Since 1989, 17 econonic
corporations have been created in Arab localities, and five nore are in the
process of formation. 1In addition, the Mnistry has overseen the formation of
13 different municipal associations which provide an efficient vehicle for
funding and carrying out a range of culture and social programes. Finally,
the Mnistry provides organizational counselling to |local authorities, courses
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i n organi zati onal managenent to local officials, and training of Arab and
Druze organi zati onal counsellors, to help inprove the efficiency of the
muni ci pal adm nistration in matters that affect the capacity of |oca
authorities to plan, fund and execute econom c devel opnent projects.

(e) Al l ocations for developing residential infrastructure in Arab
localities increased fourfold between 1992 and 1996.

(f) The Government has directly funded extensive building of access
roads, water works and sewage projects, and connection of towns and vill ages
to the national electricity grid

(9) Since 1991, nunicipal "outline" devel opnent plans have been
approved for 29 of the 81 Arab local authorities, and outline plans for five
others are in advanced stages of the preparation and approval process.
Recently the Governnent has initiated an anbitious programre to expedite
preparation and passage of nunicipal outline devel opnent plans for an
addi tional 41 existing Arab localities, and for eight other areas inhabited by
Bedouins in the Galilee to which the Government decided to accord full-fledged
muni ci pal status. These outline plans allow for fullscale devel opment of
i ndustrial areas, residential neighbourhoods, public structures and muni ci pal
works. Over the years, the |lack of approved outline plans in many Arab
| ocalities has been a major obstacle to econom ¢ devel opnent. Typically, the
process of approving such |long-term municipal outline plans takes many years.
The Government has recently decided to conmit substantial funding and staff to
shorten the planning process drastically. Inplenentation of the planning
process is being coordinated by an internministerial task force, and Arab
professionals are to make up a significant proportion of the planning staff.

(h) Vari ous government ministries have been involved in setting up
i ndustrial zones in 30 Arab localities, including in the allocation of
St at e- owned | and, planning, building of infrastructure, and marketing the
projects through State-sponsored tenders.

(i) The Smal | Businesses Authority has set up five regional offices to
assi st and advise entrepreneurs in the Arab sector in the various stages of
setting up private ventures. Informative materials on government assistance
progranmes have been distributed in Arab localities and published in the
Ar abi c- | anguage press.

(j) Direct government grants have been given to several agricultura
enterprises in the Arab sector, including the expansion of greenhouses, export
crops, farmroads, water systems and water for irrigation

(k) The M nistry of Environment has created eight regiona
environmental protection units in the Arab sector, serving over 50 Arabic
muni ci palities and | ocal authorities, as well as several regional authorities
with | arge Arab popul ations. These units handle such matters as solid and
hazardous waste di sposal, environnmental education programes in the Arab
school s, creation of landfills, waste recycling, and agroecol ogy. The
personnel at these field units cone fromthe | ocal population. Since 1993,
the Mnistry's budget for waste recovery in the Arab sector has been increased
fourfold, and currently conprises 28 per cent of the total national waste
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recovery budget. Over the sane period, as part of a nationw de effort to
control and supervise waste disposal, roughly 100 illegal dunps near Arab

localities have been closed, and two central landfills and a sorting plant
have been created in the northern Galilee region, serving Arab and Jew sh
localities alike.

(1) The M nistry of Tourism has been involved in the devel opnent
of tourismprojects in the Arab sector, such as in Nazareth, Acre and
Jisr es-Zarqa, as well as in consulting and training courses for Arab tourism
pr of essi onal s.

(m Several hundred classroons were built each year under the auspices
of the Mnistry of Education, which used over 30 per cent of its devel opnent
budget for projects in the Arab sector (which, in turn, conprises 19 per cent
of the national popul ation).

(n) A special educational progranme for gifted Arab chil dren was
initiated in 1993; in 1996, 1,655 schoolchildren participated in the
pr ogr anme.

(0) Many Arab nunicipalities have been included in the first stage of
a national |onger-school day progranme.

886. Other nmeasures. |In 1994, the Mnistry of Health earnmarked a budget of
NIS 33.6 million for the establishment of famly health centres in underserved
Arab villages and townshi ps over a four-year period. Under this programrme,
the Mnistry provided partial funding for the building of 20 new famly health
centres in 1994, and for 30 such centres in 1995.

887. The CGovernnment has concluded a special agreenment to elimnate

di sparities in funding and devel opment for the Druze and Circassian

communi ties over a five-year period, involving a total allocation of NIS 1,070
mllion, which will be dedicated anmong other things to the building of

cultural centres, libraries, nmother-child care clinics, religious court
bui | di ngs, roads, water and sewage systems, and the devel opment of industry
and tourism

The Bedouin community and culture

888. Although the Bedouin comunity in Israel shares a common religi ous and
ethnic heritage with the other Muslim Arabs in Israel, in certain significant
senses they are culturally distinct. \While about half of the roughly 100, 000
Bedouins who live in the southern Negev Desert region, and a magjority of those
in the northern Galilee region, reside in several towns set up by the State
over the years, the remainder are scattered anong small, unrecogni zed
settlements and maintain, to a greater or |esser degree, a traditional

sem -nomadic way of life. While the Bedouins maintain traditional cultura
practices, their encounter with nodern Israeli society has placed certain
characteristic strains on the social and fanmly culture. Oher problens
faci ng the Bedouins are discussed under article 26; issues related directly to
the rights enumerated under this article are di scussed bel ow.
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889. Bedouin social culture is patriarchal and highly traditional. Bedouin
wonen generally assunme all donmestic responsibilities, fromupkeep of the
famly tent to education of children and care of the elderly or infirm As a
result of the State-sponsored transition of a | arge segnment of the Bedouin
popul ation froma sem -nonadic way of |life to permanent residence in towns,
the context for the traditional roles of women has been altered, and, in sone
areas such as education, largely renoved. The abandonment of their
traditional way of life has left a vacuumin the |ives of Bedouin wonen who
are often unequi pped or unable to enter the |abour market or to pursue a
formal education. On the whole, noreover, Bedouin wonmen are not allowed to

| eave their village for educational or enploynment purposes. Although Bedouin
girls constitute at |east 50 per cent of the student body of recognized
Bedoui n schools, very seldomdo girls go on to higher education, as many
parents expect their daughters to return to their traditional roles in the
househol d, and, if they are allowed to work, to hand over their wages to their
parents. At the sanme tinme, Bedouin men are nore apt to |eave their villages
to work or study, thus beconing exposed to a nodern, western form of social
life, and often returning home with nore "nodern" expectations regarding the
proper role of women in the home and beyond.

890. One result of the changes in social practices arising fromurbanization
and the encounter with a nmodern society has been a deterioration in the status
and prestige of Bedouin wonen in the conmunity, who have been deprived to a
certain extent of their traditional role, while at the same tine being |ess
able to neet the nore nodern conceptions of their male counterparts. Many
Bedoui n wonen remain unmarried at relatively advanced ages (late 20's to early
30's), and are perceived as econonic burdens on their fanmilies. As a result,
quite a few of these older unmarri ed Bedouin wonen are married off as second
or third wives, often in forced marriages, leading to a rise in polygany.
Recent research of marriage ages in Rahat, the |argest Bedouin town, showed
that the average age of legal w ves in nobnoganpus marri ages was 18.3 years
ol d, the average age of first wi ves in polyganobus marri ages was 20.5 years
old, while the average age of subsequent wives in a polyganpbus marri age was
24.24 years old. Although polygany is a crimnal offence, it is generally not
enforced anong the Bedoui n popul ation.

891. At the sane time, many Bedouin women who do manage to get an education
find the strictures of their traditional role difficult to accept, leading a
signi ficant number of young Bedouin wonmen to run away fromtheir homes to
shelters or hal f-way houses. Recently, higher education has begun to gain
acceptance anong sonme Bedouin parents who realize that in order for their
daughters to lead confortable lifestyles and find suitable husbands (given the
rise in demand for educated w ves anong young Bedouin nen), they nust have an
advanced education. Neverthel ess, nost parents still associate universities
wi th decadence, and fear that sending their daughters to study will result in
the desecration of their famly's honour.

892. Femmle Circuntision Ritual female genital surgery, or fenmle

ci rcunti sion, has been found to be a normative practice anmong several Bedouin
tribes in southern Israel. Generally, the circuntision occurs between the
ages of 12 and 17, as the girls have passed nenarche but have not yet reached
a marri ageabl e age. A physical exam nation of women fromthe tribes in
guestion showed that the surgery perforned on them did not involve
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clitoridectony. However, all of the wonen recorded bl eeding and pain at the
time of the ritual surgery, several required nedical attention, and al
reported pain during intercourse in the nonths after marriage. Those Bedouin
wonen anong whomthe customis prevalent refer to it as "purification". On
the whole, it would appear that npst wonen in these tribes will continue to
practice ritual genital surgery on their daughters. The State has not
intervened to control or prevent the practice of female ritual genital surgery
anong the Bedouin tribes. |In several specific cases, governnent socia

wor kers have advi sed Bedouin wormen of the possibility of refraining fromthe
practice.

Rel ated rights

893. The equal enjoynent by minorities in Israel of certain other rights
under the Convention, such as the freedom of novenent, the freedom of
expression, the right to vote and be el ected, which bear an inportant rel ation
to the rights specifically enunerated in this article, is discussed under
articles 12, 19, 25 and 26.



