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The neeting was called to order at 3.05 p. m

CONS| DERATI ON OF REPORTS SUBM TTED BY STATE PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Special report of the United Kingdomin respect of Hong Kong (continued)
(CCPR/ T 117)

1. At the invitation of the Chairman, M. Steel and M. Fung
Uni ted Ki ngdo took places at the Conmttee table.

2. Ms. CHANET reiterated the Comrittee's position that the popul ati on of
Hong Kong nust continue to enjoy the benefits of the Covenant’'s protection
after the transfer of sovereignty. Mreover, the statenent to that effect in
the Sino-British Joint Declaration had not been chall enged by the
International Court of Justice.

3. M. Steel and M. Fung of the United Ki ngdom del egati on seened to have
adopted slightly different approaches to the situation in Hong Kong. M. Fung
had referred to China's reporting obligation under article 40 of the Covenant
and had spoken of mmjor progress. M. Steel had been nore cautious regarding
the response of the Chinese side. She thus asked for further particulars of
China's position with respect to its obligation under article 40.

4, M. Steel had assured the Committee that the United Ki ngdom woul d
continue to "nmonitor" the inplenentation of the Covenant after 30 June 1997
She wondered how that woul d be done, particularly after the Joint Liaison
G oup ceased to function on 1 January 2000.

5. It was surprising that the Joint Declaration nade no provision for the
settlenent of differences if, for exanple, one of the parties failed to honour
its commtnents or there were differences of interpretation. Preparedness for
such eventualities was particularly inmportant in view of the discrepancies

bet ween the Joint Declaration and the Basic Law of the Hong Kong Specia

Admi nistrative Region. Article 18 of the Basic Law, for exanple, contained a
provi sion regardi ng states of energency.

6. She feared that the fields of activity of non-governnental organizations
(NGCs), listed in article 149, mght be used to restrict the activities of
political NGOs, which were currently active in Hong Kong by virtue of the Bil
of Rights Ordinance (BORO. She wondered whether article 160, which stated
that the laws previously in force in Hong Kong woul d be mai ntai ned unl ess they
were in contravention of the Basic Law, could be invoked to i npose a ban on
political NGGs.

7. M. BAN expressed his disappointnment at the persistently negative
attitude of the Chinese authorities to the BORO and urged the United Ki ngdom
authorities to continue to raise the matter with the Chinese CGovernnment at the
hi ghest levels and also to press their objections to the idea of a provisiona
| egi sl ature.
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8. He had the inpression that the Chinese authorities seemed unwilling to
fulfil their reporting obligations under article 40 of the Covenant when they
had met a United Kingdom del egation after the subm ssion of the specia
report.

9. He asked whether the United Ki ngdom Governnent had availed itself of the
opportunity for consultations in the Joint Liaison Goup envisaged in
paragraph 3 (margi nal nunber 175) of annex Il to the Joint Declaration. The
G oup was desi gnated under that paragraph as the official channel for the

subm ssion of formal conplaints regarding breaches of the agreenment. It was
therefore the appropriate forumfor discussing the BORO the provisiona

| egi slature and reporting obligations. It was unclear, however, what further

steps could be taken if consultations failed to resol ve outstandi ng issues.

10. He would like to know what the feelings of the United Ki ngdom
authorities were regarding the status of the Joint Liaison Goup after the
transfer of sovereignty and what types of conplaints it would then be
conpetent to consider. Lastly, in the event of disputes that were stil
pendi ng when the G oup was dissolved on 1 January 2000, he wondered whet her
there were any other international forums available to consider themafter
t hat date.

11. M. BRUNI CELLI said there could be no doubt whatsoever that China had,
by signing the Joint Declaration, assunmed all the obligations deriving from
t he Covenant, including the obligation to respect and guarantee human rights
in Hong Kong and the obligation to report. Caution was certainly indicated,
but the Committee should also remain optinmistic since it was unlikely that
China - a permanent menber of the Security Council - would flout the basic
principles of the United Nations and its Charter.

12. M. LALLAH said he hoped that the Conmittee would give carefu

consi deration to the basic questions raised by M. Fung, who was undoubtedly
expressing the Hong Kong Governnent's desire to ensure the continued
observance of human rights obligations under the Covenant.

13. There was a distinction between obligations under general internationa
hurman rights |aw, obligations under the United Nations Charter and obligations
under the Covenant. China had shown clearly with regard to Hong Kong, in both
the Joint Declaration and the Basic Law, that it was acting under the Covenant
and not under either of the first two headi ngs.

14. Froma strictly technical point of view, the question arose as to

whet her Chi na, having assuned responsibility for Hong Kong under the Covenant,
was entitled to nom nate one of its nationals for election to the Comittee.
If China eventually signed and ratified the Covenant, would it have sone form
of dual nenbership?

15. He did not share M. Pocar's doubts concerning the wording of the
paragraph on the International Covenants on Human Rights (marginal No. 156) in
the Joint Declaration, since it stated the clear intention of the parties to
ensure the full application of all the provisions of the Covenant to

Hong Kong. Wth regard to Ms. Evatt's reservations about the phrase
concerni ng the Covenant "as applied to Hong Kong" in the sanme paragraph, he
consi dered that those words neant the Covenant subject to the reservations
that the United Kingdom had seen fit to enter

16. He did not agree with the charge that the United Kingdom having done
little or nothing for 150 years, was rushing to pass laws in Hong Kong. In

t he decol oni zati on process, the United Kingdom which had assuned t he
obligations of a nunber of human rights treaties in respect not only of itself
but also of all its territories, had in fact done better by the col onies than
by itself: it had put provisions on fundanental human rights into their
constitutions. The United Kingdomcould hardly be blanmed for giving to
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Hong Kong what it had given to all the peoples which had becone i ndependent
since the 1950s and regarding which it had had obligations.

17. He had derived sonme confort fromM. Fung's statenments that the BORO was
consi stent with the Covenant and al so a very necessary and val uabl e i nstrunent
for the people of Hong Kong, that the reporting procedure woul d provide the
benchmark for ensuring that human rights prevailed, that there was outside
noni toring, and that the existing | egislature should continue to its ful

term

18. The existing |l egislature had been rightly criticized for not being
consistent with article 25 of the Covenant, but that was no reason to say that
it should be abandoned and replaced by a provisional |egislature which would
be in far nore serious violation of article 25. |If the Legislative Counci

was to go, it should be replaced by a body which conplied with article 25.

19. The future of Hong Kong depended on a degree of certainty internally and
al so on the outside world' s perception of it; it needed legislative continuity
and the mai ntenance of a culture of human rights. M. Fung had outlined
practical steps that had been taken to ensure a hunman rights environnent, and
Chi na should be proud of them It was to be hoped that China would eventfully
ratify the Covenant, because it would be unfortunate to have situations in
territories it controlled being nonitored and anal ysed when it did not itself
have the right to nom nate nmenbers of the Hunman Rights Conmmittee. He agreed
that the United Kingdomstill had obligations under the Covenant and, before
adopting its concludi ng observations, the Committee should hold discussions in
private about the procedure for the next report.

20. M. FRANCI S said he was concerned that the Hong Kong Government was
conmitted to revising the status of the | ndependent Police Conpl ai nts Counci
(IPCC). If the IPCC could not investigate conplaints independently, he
wondered whether it was really effective and how the Hong Kong CGover nnent
proposed to achieve inpartial investigation of conplaints against the police.

21. Turning to the matter of reporting obligations, he said that if, after
the end of United Kingdomrule, China did not itself submt reports to the
Conmmittee, as it was entitled to do under the Joint Declaration and Basic Law,
it could properly delegate that right to Hong Kong, over which it by then
woul d have sovereign authority, to forward the reports itself. [If that was
not done, the United Kingdom shoul d proceed under article 41 of the Covenant,
conmmuni cating initially with the State party and then, in the event of failing
to receive satisfaction, referring the matter to the Comm ttee.

22. The resol ution passed in March 1996 by the Preparatory Conmittee for the
est abl i shnent of the Hong Kong Special Adm nistrative Region to set up a

provi sional |egislature was nost unfortunate. It would be a breach of the Law
of Treaties Convention (pacta sunt servanda), and of the Joint Declaration

the Basi c Law and the Covenant itself, and the consequences could be very
unfortunate for China. Since Hong Kong was the financial and commercia

centre of the Far East, and indeed one of the |argest such centres in the
worl d, the nessage it would send to foreign investors mght trigger a
nightnare capital flight with unpredictable consequences.

23. The principle of “one country, two systens” should be applied by China
to all ow Hong Kong to continue in the path of prosperity, which China could
then gradual Iy assinilate.

24. The CHAI RVAN, speaking as a nenber of the Conmittee, said that the
transition period was already under way and alt hough “one country, two
systens” might prevail for a while it was inpossible to foresee future events;
it was the purpose of the Conmittee’s current considerations to exert sone

i nfl uence upon them Paragraph 156 of the Joint Declaration did not

di stingui sh between substantive and procedural matters: the Covenant was a
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single instrument which had to be applied as a whole and coul d not be divided.
It had been in effect in Hong Kong since 1976; the United Ki ngdom Gover nnent
nmust take all necessary steps to ensure that all its provisions were fulfilled
and not just the first 27 articles.

25. He hoped that there would not be any changes that would be in breach of
the Covenant. China would surely accept its responsibilities and fulfil its
conmitments in good faith, conplying wth paragraph 156 of the Joint

Decl aration and fully inplenmenting the Covenant from1 July 1997 onwards as
far as Hong Kong was concer ned.

26. He had his doubts about the section in the report on electoral natters.
G ving undue weight to the views of the business conmunity and discrimnating
unreasonably or disproportionately between different classes of voters was a
shanel ess violation of article 2 of the Covenant. However, replacenent of the
Legi sl ative Council by an inposed | egislature that was not freely chosen by

t he peopl e of Hong Kong woul d be even | ess acceptable in ternms of the
Covenant .

27. M. STEEL (United Kingdon) said that he and M. Fung had been puzzl ed by
assertions that there had been differences of tone and approach between them
since they spoke with one voice.

28. H s Governnent woul d continue to press the CGovernnent of China at al
levels and in all suitable contexts to accept, by virtue either of the Joint
Decl aration or of the Comrmittee’'s doctrine of succession, that it had an
obligation to continue to subnit reports after the transfer of sovereignty.

In that endeavour, it would be fortified by the views expressed by nenbers of
the Conmittee. Those views were accepted by his Governnent, which attached
great weight to themand drewthemto the attention of others. H s Governnent
woul d make sure that the CGovernment of China knew the Conmittee’s views on the
i mportance for all concerned, including China, of its conpliance with its

| egal and noral obligation in respect of the Covenant.

29. The Joint Liaison Group - which was an intergovernnmental group of

of ficials who spoke for their respective Governnents and sought to facilitate
matters between them - would not exist beyond 1 January 2000, because it was
hoped that by then its work woul d be conpleted. Neverthel ess, his Governnent
took the view that the Joint Declaration gave it a continuing lLocus stand

with China with regard to its inplenmentation, and that would remain after

1 July 1997. H's CGovernnent would not wash its hands of the Joint Declaration
or lose interest init.

30. A nunber of menbers of the Conmittee had, however, raised the question
of his Government’s continuing responsibility after 30 June 1997, as distinct
fromits continuing interest and locus standi. Wile he would not specul ate

as to what his Governnment could or would do if it felt after 30 June 1997 that
a situation was arising which was not in accordance with the Joint

Decl arati on, he saw considerable difficulty in the proposition that a State
retained legal responsibility in respect of a territory over which it no

| onger had sovereignty, when the territory and consequent responsibility had
in fact passed to another State. He said that the Committee's views in that
regard woul d be reported back to his Government and studied carefully, but in
any event the circunmstances were hypothetical, and it was to be hoped that
they woul d remain so.

31. Ms. Evatt had asked about the neaning of the phrase "as applied to
Hong Kong" used in the Joint Declaration and the Basic Law. It was intended
to indicate that the Covenant would remain in force for Hong Kong with the
reservations entered by the United Ki ngdom which were currently applicable to
Hong Kong. She had al so asked whether the Joint Declaration could be
construed as inposing an obligation on the People's Republic of China to
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report, even though that country was not a party to the Covenant: that was
precisely the position of his CGovernnent.

32. M. FUNG (United Kingdon), replying to a request for information on the
nodal ities that had been agreed upon by the two States for reporting under the
Convention on the Elimnation of Discrinination agai nst Wnen, said that the
Convention had been extended to Hong Kong on 14 Cctober 1996. In

Sept enber 1996, a separate agreenent had been reached between the

United Ki ngdom and the People's Republic of China on the Convention's
continued application to Hong Kong after 30 June 1997. That agreenent had
been facilitated by the fact that the People's Republic of China was itself

a party to the Convention. The existing practice was that the Hong Kong
Covernment supplied a draft report that was incorporated into the

United Kingdomreport for subm ssion to the Coormittee on the Elimination of

Di scrimnation against Winen. It had been agreed that a similar practice
woul d be applied after 1 July 1997: the Governnment of the Hong Kong Specia
Admi ni strative Region would prepare draft contributions to the People's
Republic of China's report, which would then be subnitted to the Conmittee on
the Elimnation of Discrimnation agai nst Wrnen

33. Turning to the issues raised about the domestic situation in Hong Kong,
he referred to the question about the status of the emergency regulations in
relation to article 4 of the Covenant. The Energency Regul ati ons O di nance
enpower ed the Governor, in Council, to nake new regul ations in the event of an
enmergency. Any such regul ati ons woul d be subject to article 7, subarticle 5,
of the Letters Patent prior to 30 June 1997 and to article 39 of the Basic Law
thereafter. Thus, any regul ations introduced under the Emergency Regul ations
O di nance nust be consistent with the Covenant and with the BORO. They woul d
al so be subject to the negative resolution procedures in the Legislative
Council. Article 18 of the future Basic Law provided for the centra
Covernment to step in only if the situation endangered national unity or
security and was beyond the control of the Governnment of the Hong Kong Speci al
Admi ni strative Region.

34. The Hong Kong Governnent was confident that sufficient capacity to dea
with internal security problens had been provided for and saw no reason to
enact new regul ations to deal with energency situations. Human rights in tine
of energency woul d be guaranteed by the existing | egal nachinery and the
future Basic Law

35. On the question concerning the machinery for investigating conplaints
agai nst the police, the systemcurrently in place contai ned an adequate series
of checks and bal ances to ensure that all conplaints were handl ed thoroughly,
inmpartially and expeditiously. Such conplaints were handl ed by the Conpl aints
Agai nst the Police Ofice (CAPO, which was staffed by police officers
operating under a totally separate chain of command fromthe renmai nder of the
police force. |Its staff investigated conplaints in accordance with strict

i nternal guidelines and procedures.

36. The results of CAPO investigations were subject to external scrutiny by
t he I ndependent Police Conplaints Council (1PCC), which was soon to be nade
into a statutory body. The |IPCC was conposed excl usively of nenbers appointed
by the Governor - none were civil servants and none held any offici al

position. It was chaired by a | eading Queen's Counsel who was in private
practice. Any doubts as to the thoroughness and inpartiality of the

i nvestigation process were taken up by the IPCCwith the CAPO. If the

di al ogue failed to satisfy the IPCC, it could refer the matter to the Governor
for his personal attention

37. | PCC staff nenbers had free access to all relevant investigation
materi al and were enpowered to interview independently any witnesses in
conplaint cases. In April 1996, a new schenme had been introduced whereby
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the 1 PCC was enabl ed to observe CAPO i nvestigations, by both schedul ed and
surprise visits. That measure had enhanced the transparency of the system

38. In order to learn fromthe experience of others, a conparative study had
recently been conpleted of 10 jurisdictions throughout the world. A total of
ei ght maj or recommendati ons had subsequently been devel oped and were currently
being inplenented. A senior civil servant had been seconded to the | PCC

to conduct an in-depth review of the existing nechanism A total of

44 recommendati ons had been made and an interdepartnental steering group had
been set up to oversee their inplenmentation.

39. As to any suggestion that the Governnent m ght w thdraw the draft

| egislation intended to nmake the | PCC a statutory body or anmend it to give

the 1 PCC other investigative powers, he said that it was the Governnent's firm
intention to transformthe IPCC into a statutory body, though intentions could

al ways be nodified by counterproposals. It was too early to specul ate,
however, on the outcone of the parlianentary di scussion on the draft
| egi sl ati on.

40. On the concern expressed about the reconmendati ons by the Prelimnnary
Wrking Conmittee (PWC) to repeal three sections of the BORO and to restore
six Ordi nances that had been repeal ed on the grounds of inconsistency with it,
he said that the Hong Kong CGovernment remained firnmy of the viewthat the
conpr ehensi ve exerci se conducted since 1991 to render all itens of |egislation
consistent with the BORO was legally correct and valid, and that the repeal of
the six Ordinances was consistent with international obligations under the
Covenant. It therefore shared the concern expressed by nmenbers of the
Conmittee and, through diplonmatic channels, had conveyed that concern to the
Governnent of the People's Republic of China. A dialogue was currently in
progress and there was reason to believe that that concern would be taken into
account and that a final decision would be left to the incom ng Governnent of
the Special Adm nistrative Region.

41. Ref erence had been nmade to the absence of political NGOs fromthe Iist
in article 149 of the Basic Law. He could state with confidence that that did
not mean that such organi zati ons would cease to exist after 1997, because
article 27 of the Basic Law provided for freedom of speech, of the press, of
associ ati on and of assenbly, while article 39 incorporated the Covenant's
provisions on the right to free expression

42. As for the rel evance of the views expressed by the Conmittee, he said
that the Hong Kong Governnent took themvery seriously. The periodic reports
denonstrated the extent to which policies had been introduced, anended or
updated to give effect to the views of the Conmittee, and that practice would
continue to be followed. The influence of the Conmittee's views went beyond
the confines of the executive branch to reach the judiciary: the courts,

i ncluding the appellate courts, regularly cited Conmittee decisions on

i ndi vi dual cases under the Optional Protocol

43. The CHAIRMAN said that, as the Comrmittee had al ready nmade a collective
summary of its conclusions, it remained for himto thank the Governnents of
the United Kingdom and of Hong Kong for submitting a report in line with the
Conmittee's request at its fifty-fifth session. He |ikew se thanked the
representati ves of NGOs and of the Hong Kong Legi sl ative Council for the
information they had provided to the nmenbers of the Conmmittee.

44, The Conmittee wished to reiterate its view that there was an obligation
to continue applying the Covenant in its entirety after 1 July 1997 and that
the United Kingdom had an obligation to report on events up to that date.

The public part of the neeting rose at 4.55 p. m




