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ANNEX
OPINION OF THE COW TTEE ON THE ELI M NATI ON
OF RACI AL DI SCRI M NATI ON
- FI FTY- FOURTH SESSI ON -
concer ni ng

Conmuni cati on No. 8/1996
Submitted by: B. M S. [represented by counsel]
Al l eged victim The aut hor

State party concerned: Australia

Date of communication: 19 July 1996 (initial subm ssion)

The Committee on the Elimnation of Racial Discrimnation, established
under article 8 of the International Convention on the Elim nation of Al
Forns of Racial Discrimnation

Meeting on 12 March 1999,

Havi ng concluded its consideration of conmunication No. 8/1996,
submitted to the Commttee under article 14 of the International Convention
on the Elimnation of Al Forns of Racial Discrimnation

Having taken into consideration all witten informati on nmade avail abl e
to it by the author and the State party,

Bearing in mnd rule 95 of its rules of procedure requiring it to
formulate its opinion on the comruni cation before it,

Adopts the foll ow ng:
OPI NI ON
1. The author of the communication is B.MS., an Australian citizen
since 1992 of Indian origin and a nedical doctor. He clains to be a victim

of violations of the Convention by Australia. He is represented by counsel

The facts as submitted by the author

2.1 The aut hor graduated from Gsmania University (India). He holds a
diploma in Clinical Neurology (DCN) fromthe University of London. He has
practised nedicine in England, India, Ireland and the United States. For

10 years he has worked as a nedical practitioner under tenporary registration
in Australian public hospitals.

2.2 The author states that doctors trai ned overseas who have sought nedica
registration in Australia have to undergo and pass an exam nation invol ving
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two stages, a nultiple choice exam nation (MCQ and a clinical exam nation
The whol e process is conducted by the Australian Medical Council (AMC), a
non- gover nment al organi zati on partly funded by the Governnent.

2.3 In 1992, the Australian Mnister of Health inposed a quota on the nunber
of doctors trained overseas who pass the first stage of this exam nation. As

a result, doctors who were trained abroad and who are Australian residents and
Australian citizens may not be registered precisely because they fall outside

the quota. On the other hand, quota places may be allocated to persons

Wit hout any immrgration status in Australi a.

2.4 Foll owi ng the inposition of the quota systemthe author sat the MCQ
exam nation on three occasions. He satisfied the mninmmrequirements but was
al ways prevented, by the quota system from proceeding to the clinica

exam nati on.

2.5 In March 1993, the author filed a formal discrimnation conplaint with
the Australian Human Ri ghts and Equal Opportunity Comm ssion (HRECC) agai nst
the quota and the exam nation system |In August 1995, the Commi ssion found

t he quota policy unlawful under the Australian Racial Discrimnation Act,
considering it “grossly unfair, resulting in unnecessary trauma, frustration
and a deep sense of injustice”. As regards the exam nation system the

Commi ssion held that the decision to require the author to sit for and pass
exam nations was not based on his national origin or on the consideration that
he was a person not of Australian or New Zeal and origin

2.6 The Australian Governnment and the AMC appeal ed the deci sion of
the HRECC. On 17 July 1996, the Federal Court of Australia ruled in their
favour, finding that the quota and the exam nation system were reasonabl e.

2.7 The author did not appeal this decision to the Hi gh Court of Australia.
According to counsel the appeal to the H gh Court is not an effective remedy
within the neaning of article 14, paragraph 7 (a), of the Convention. On the
one hand, there is no automatic right of appeal to the H gh Court, since the

Court must first grant special |eave to appeal. On the other hand, the
H gh Court has consistently stated that a prim facie case of error will not
of itself warrant the granting of an application for |eave to appeal. There

must be some special feature which warrants the attention of the Court, with
its public role in developing and clarifying the | aw and in maintaining
procedural regularity in the | ower courts, outweighing the private rights of
litigants.

2.8 Furthernore, the author did not have the nmeans to pursue the appea

wi t hout being awarded | egal aid, and a cost order would be inposed on himif
t he appeal was unsuccessful. 1In fact, on 28 COctober 1996 Legal Aid advised
that it would not fund the author's appeal to the Hi gh Court.

2.9 I n subsequent subm ssions counsel indicates that follow ng HRECC s

deci sion and notwi thstandi ng that an appeal had been | odged, the AMC deci ded
to abandon the quota. As a result all overseas-trained doctors (OTDs) who,
i ke the author, have nmet the m nimumrequirenents of the MCQ exam nation but
have been prevented from doing so by the quota, are now allowed to undertake
the clinical exam nation. The author has attenpted the clinical exam nation
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on several occasions. The exam nation has three conponents and it is
necessary to pass all the conponents at the one sitting. The author has
passed each component at |east once but not all three at the sane sitting.

2.10 The standard of the AMC exam nation is supposedly that of an
Australian-trai ned nedi cal student who is about to conmence an intern year
Counsel states that it is objectively preposterous that a person of the
author's experience, with 13 years working as a doctor and 8 years in the
Australian health system is not at |east of the standard of a newy graduated
nmedi cal student.

2.11 Studies on Australian nedical graduates show serious deficiencies in
clinical skills. For exanple, a University of Queensland study published

in 1995 indicates that at the comrencenent of the intern year, nedical staff
did not consider all graduates conpetent even in history-taking and
clinical -exam nation skills and nost graduates were not consi dered conpetent
in such areas as diagnosis, interpreting investigations, treatnment procedures
and energency procedures. At the conclusion of the intern year, only

45 per cent of nedical staff considered all interns conpetent at

hi story-taking and only 36 per cent of nedical staff considered all interns
conpetent at physical examnation. In view of such studies, it is clear that
overseas-trai ned doctors are exam ned at a higher standard than Australian
graduates. In the author's case, the fact that the AMC persistently fails him
rai ses the additional question of whether he is being penalized for taking his
case to the HRECC.

The conpl ai nt

3.1 Counsel clainms that both the AMC exam nation system for overseas doctors
as a whole and the quota itself are unlawful and constitute racia
discrimnation. 1In this respect the judgement of the Federal Court of
Australia condones the discrimnatory acts of the Australian Governnent and
the AMC and thereby reduces the protection accorded to Australians under the
Raci al Discrimnation Act. At the same tine, it elimnates any chance of
reformof this discrimnatory | egislation

3.2 Counsel contends that the restrictions to practise their profession

i nposed on overseas-trained doctors before they can be registered aim at
[imting the nunber of doctors to preserve the nore lucrative areas of nedica
practice for donestically trained doctors.

State party's prelimnary subnm ssion and author's comments thereon

4.1 In a subm ssion dated 7 January 1997 the State party inforns the
Conmittee that in October 1995 the AMC decided to discontinue the quota system
foll owing the HRECC s conclusion that the systemwas racially discrimnatory.
That deci sion was taken in spite of the Federal Court's ruling that the quota
system was reasonable and not racially discrimnatory. As a result, the

281 candi dates who had fallen outside the quota, including the author, were
inforned that they were eligible to undertake the clinical exam nations.

4.2 The State party notes that the author has sat the AMC clinica
exanm nation and failed it three times. As a result of the HREOCC s deci sion
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in the author's case an independent observer appointed by the author was
present during his first two attenmpts. Under the current AMC regul ations,
he may resit the clinical exam nation in the next two years, w thout having
to resit the MCQ exami nation. Currently, there is no restriction, other
than sati sfactory performance, on the author's progress through the

AMC exam nati ons.

4.3 Wth respect to counsel's allegation that the Federal Court ordered

the author to pay the legal costs of the AMC, the State party inforns the
Committee that in Novenber 1996 the AMC agreed to discontinue pursuit of costs
agai nst the author. The Federal Court had made no order for costs in respect
of the Commonweal th of Australia, which agreed to bear its own costs.

4.4 In the light of the above the State party considers the author's
conplaint to be noot.

5.1 In his coments, counsel infornms the Committee that the author does not
wi sh to withdraw his conmuni cation. He notes that although the quota system
was discontinued it may be reintroduced at any time in the light of the
Federal Court's ruling which overturned the HRECC s deci sion. According to
counsel the State party authorities have indeed contenplated the possibility
of reintroducing it.

5.2 Counsel reiterates that the discontinuation of the quota has not solved
the problem of discrimnation, since the AMC has sinply increased the pass
criteria to conpensate for the absence of the restrictive effects of the
gquota. He further clainms that although the author has been allowed to proceed
to the clinical exam nation he was failed on each occasion, in circunstances
whi ch suggest that he is being penalized for having originally conplained to
the HREOC. He has |odged a further conplaint with the Conmm ssion about this

i ssue.

5.3 Furthernore, the fact that a discrimnatory practice has been

di sconti nued does not change its previous discrimnatory nature or render void
conpl aints concerning its application and operation when it was still in
force. Consequently, it is argued that the author's rights were violated from
1992 to 1995, causing hima detrinment which has not been redressed by the

di scontinuation of the quota system

The Commttee's adm ssibility decision and State party's comments thereon

6.1 During its fifty-first session the Committee exam ned the conmunication
and noted that the main issues before it were: (a) whether the State party
had failed to nmeet its obligation under article 5 (e) (i) to guarantee the
author's right to work and free choice of enploynent; and (b) whether the
order of costs against the author by the Federal Court violated the author's
rights under article 5 (a) to equal treatnent before the courts.

6.2 On 19 August 1997 the Conmittee adopted a decision by which it

consi dered the comuni cation adm ssible with respect to the claimrelating to
the discrimnatory nature of both the AMC exami nation and its quota system
The Committee noted, inter alia, that the Federal Court's decision provided a
| egal basis for the reintroduction of the quota systemat any time. The
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Committee did not share the State party's reasoning that since the quota
system had been discontinued, the author's conplaint for the discrimnation
all eged to have taken place between 1992 and 1995 had beconme mpoot. In respect
of the fact that the author did not appeal the Federal Court's decision to
the High Court of Australia, the Conmttee considered that even if this
possibility were still open to the author, and taking into account the |ength
of the appeal process, the circunstances of the case justified the conclusion
that the application of donestic renedies had been unreasonably prol onged.

6.3 The Committee declared the case inadm ssible as to the author's

conpl aint that he was di scrim nated agai nst because the pass criteria had been
rai sed, since that matter had been subnmitted to the HREOC and therefore
domestic renmedi es had not been exhausted. It also considered the case

i nadm ssible as to the author's claimthat costs ordered by the Court agai nst
him constituted discrimnation, in view of the State party's information that
the AMC woul d not be pursuing further the costs inposed by the Court.

6.4 By letter dated 24 Decenber 1997 the State party informed the Commttee
that its subm ssion of 17 January 1997 contai ned a request for advice on

whet her the communi cati on was ongoing. This request was nmade because the

all eged victimhad effectively received a remedy as a result of the
Governnment's decision to lift the quota. This request did not constitute the
State party's pleadings on admssibility and was not subm tted under rule 92
of the Conmittee's rules of procedure. The subm ssion clearly indicated that
if the Committee decided to proceed with its consideration of the author's
conplaint the State party would like to be given the opportunity to make
submi ssions on the admissibility and nerits of the comunication. The State
party also indicated that it had never been advised that the author had
declined to wi thdraw his conpl aint.

6.5 By letter dated 11 March 1998 the Committee infornmed the State party
that rule 94, paragraph 6, of the Cormttee's rules of procedure provides for
the possibility of reviewing an admi ssibility decision when the nerits of a
comuni cation are exam ned. Accordingly, the Cormittee would revisit its
earlier decision on adm ssibility upon receipt of relevant information from
the State party.

State party's observations on adm ssibility and nmerits

7.1 The State party submits that the author's interpretation of the

requi renment inposed on overseas-trai ned doctors such as hinmself to sit witten
and clinical exam nations to denonstrate conpetence is incorrect. The author
is not subject to the system of exam nations because of his (Indian) nationa
origin, but because he has trained at an overseas institution. All OIDs,
regardl ess of national origin, are required to sit the exam nations. The

obj ective of the exam nation process is to establish that nedica
practitioners trained in medical institutions not accredited formally by the
AMC have the necessary nedical know edge and clinical conpetence for the
practice of medicine with safety within the Australian conmunity. Its
standard is the | evel of attainment of nedical know edge and clinical skills
corresponding to that required of newWy qualified graduates of Australian

medi cal schools who are about to commence intern training. The author has sat
the MCQ exam nations on a total of six occasions. His first three attenpts
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predated the introduction of the quota in 1992. On each occasion, he failed
to reach the “pass mark”. After the introduction of the quota in 1992, the
aut hor sat the MCQ exam nation a further three tinmes. Wilst succeeding in
obtaining a “pass”, he did not come within the top 200 candi dates passing the
MCQ and so was unable to proceed to the clinical exam nation. Wen the quota
was di scontinued, the author was permtted to sit for the clinical exam nation
in March 1996, August 1996, COctober 1996 and March 1997. On each occasion he
failed to denonstrate sufficient proficiency in each of the subject areas to
be granted registration. He currently is on the waiting list to sit the
clinical exam nation again.

7.2 The State party submits that the schene, in general and in its
application to the author, does not represent a breach of Australia's
obligations under article 5 (e) (i). The underlying basis of the author's
conplaint is that OIDs, particularly those who have “proven conpetence”
through practice in Australian public hospitals, should be simlarly placed to
doctors trained in AMC-accredited schools. In the view of the Australian
CGover nment, however, graduates of overseas universities and those from
Australian and New Zeal and universities cannot be accepted as havi ng equa

medi cal conpetence wi thout further investigation. Educational standards vary
across the globe and the Australian Government is justified in taking account
of this difference in devising schenmes to test the conparability of standards.
To accept the author's conplaint would be to engage in a circular argunent

whi ch prejudges the question of equival ence of standards, a matter which the
Australian Governnent is entitled to question. The schene in fact ensures
equality of treatment.

7.3 Furthernore, the State party does not accept that working in Australian
hospital s under tenporary registration is necessarily sufficient proof of
conpetence to justify the waiving of exam nation requirenments. Wen working
under temporary registration, overseas-trained doctors are subject to strict
supervi sion and practice requirements and may not be exposed to the broad
range of mnedi cal conditions which exist in the Australian conmunity.
Satisfactory performance under such restricted conditions does not equate with
sufficient knowl edge and conpetence over the range of areas of permtted
practice under general registration

7.4 The requirenent that OIDs sit for and pass AMC exam nations is not based
on national origin. The distinction nade is on the basis of the identity of

t he nedi cal school, regardless of the national origin (or any other persona
characteristic) of the candi date seeking registration. |In practice, no matter
the race or national origin of a candidate, that candidate nmust fulfil the
same requirenents: either graduation froman accredited medical school or the
conpl eti on of AMC exans to denonstrate an equal |evel of competence to those

who have successfully graduated froman accredited medical school. Thus, for
instance, if a person of Indian national origin studied overseas, he/she would
have to sit the AMC exans. |If he/she studied in Australia, he/she would be

entitled to proceed straight to an internship. Simlarly, whether a person is
of English national origin, Australian national origin, Indian national origin
or any other national origin, the requirenents renmain constant.

7.5 Furthernore, despite the author's inplication that the AMC has
del i berately chosen not to accredit overseas nedical schools for reasons
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associated with racial discrimnation, there is no evidence to suggest that
the systemwas intended to, or in fact works to, the detrinent of persons of
a particular race or national origin. Contrary to the author's conpl aint,
the system of AMC exam nati ons does not carry any inputation regarding the
attributes of individuals of particular national origins. In particular

the need to sit for such exam nations does not inply that doctors trained
overseas, whether or not they have been practising in Australia, are inferior
because of their race, national or ethnic origin. Instead, it sinply sends
the nessage that all graduates of nedical schools will be subject to the sane
standard of exam nation before being permtted to work unconditionally in
Australi a.

7.6 The HRECC was satisfied that the accreditati on system was not based on
race. The AMC s evidence, which the HREOCC accepted, was that accreditation
was undertaken on the basis of efficient use of resources. The AMC has
considered it inmpractical to investigate for the accreditati on process every
university attended by applicants for registration. G ven the w de range of
countries fromwhich immgrants to Australia come, there is concomtantly an
extrenely |l arge nunber of universities all around the world from which OIDs
have graduated. The AMC does not have the resources to undertake such an
extensive accreditation, nor should it be expected to. The Australian

Gover nment supports the reasonabl eness of the allocation of the AMC s
resources to accredit schools with which it has nost fanmiliarity and contact.
It thus considers an exami nation to be an equitable system of adjudging

st andards of conpetence by persons, regardl ess of race or national origin
The accreditation of New Zeal and medi cal schools, in particular, is
explainable in terns of the nutual accreditation progranme carried out by
the Australian Medical Council and the Medical Council of New Zeal and.

7.7 The State party does not accept the author's allegation that the system
privileges Australian and New Zeal and doctors and di sadvant ages doctors

trai ned outside Australia and New Zeal and. Even if (for the purposes of
argunent) such a benefit or disadvantage could be established, such an effect
woul d not constitute discrimnation on the basis of “national origin” or any
ot her prescribed ground under the Convention. The group who are privileged
under this scenario are those trained in Australian and New Zeal and nedi ca
school s, rather than persons of particular national origin. Medical students
in Australia do not share a single national origin. Simlarly, those who are
OIDs are not of a single national origin. VWhilst the latter group are likely
“not to be of Australian national origin”, the Australian Governnent does not
accept that such a broad category of persons represents a “national origin” or
racial classification for the purposes of article 5 (e) (i). For the purposes
of article 5 (e) (i), it would be necessary to denonstrate discrimnation on
the basis of a person's particular national origin - in this case, the

aut hor's Indian national origin.

7.8 The current system of exam nations is clearly based on objective and
reasonable criteria. It is a legitimte policy objective for the Australian
Government to seek to maintain high standards of nedical care for its
residents and to seek to assure itself of the standards of medical conpetence
of those seeking to work in Australia on an unsupervised basis. Thus, it is
reasonabl e for legislatures to institute a nmeans of supplenmentary exans for
those trained in universities with which it is not famliar to ensure that
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their conpetence is at a conparable level to those trained within Australia
and New Zeal and. That the author would prefer an alternative nethod of

eval uating conpetence does not detract fromthe reasonabl eness of the current
system It is within a State's discretion to take the view which has been
adopted - that an examination is the best method to test for overal

knowl edge. The reasonabl eness of such a systemis al so denonstrated by the
extent to which simlar practices are adopted by other States parties to the
Convention, such as the United Kingdom Canada, the United States and

New Zeal and.

7.9 The need for doctors to dempnstrate their conpetence could al so be
regarded as outside the realmof “discrimnation” by reason of it being an

i nherent occupational requirement. Although the Convention does not
explicitly nmention such an exception, it would seemin keeping with the spirit
of the Convention for the Conmittee to recogni ze that neasures based on the

i nherent requirenments of jobs do not represent discrimnation, in a simlar
way to the recognition of the principle in article 1 (2) of the ILO Convention
(No. 111) concerning Discrimnation in respect of Enployment and Cccupation

7.10 The State party submits that there has been no rel evant inpairnment of
the right to work or free choice of enploynent through the current schene.
The institution of regulatory schemes governing the prerequisites for

admi ssion to practise in a particular profession and applying equally to al
does not infringe or inpair an individual's right to work. Inplicit in the
author's conplaint is that he should have the right to work as a doctor and
the right to have his qualifications recognized by the health authorities in
Australia w thout undergoing any form of external exam nation. 1In the
Australian Governnent's view, such an argunent m sunderstands the nature of
the internationally recognized right to work.

7.11 Under international law, the right to work does not confer a right to
work in the position of one's choice. Instead, by recognizing the right to
wor k, States parties undertake not to inhibit enploynment opportunities and to
wor k towards the inmplementation of policies and neasures ainmed at ensuring
there is work for those seeking it. In the current context the Australian
Government is not inpairing anyone's right to work. In fact, the relevant

| egi sl ative schenmes nerely regul ate the neans of practising a particular

pr of essi on.

7.12 The system of adm ssion to unrestricted practice does not inpair the
ri ght of anyone to free choice of enploynent, |et al one persons of a
particul ar national origin. Recognition of a right to free choice of
enpl oynment is designed to prevent forced | abour, not to guarantee an

i ndi vidual the right to the particular job he/she desires. |In the present
context, there is no servitude or forced | abour reginme which inpairs the
choi ce of enploynent of doctors of a particular national origin. Instead,

there is a system of exam nations which permts entry into unrestricted
practice.

7.13 Simlarly, whilst counsel has attenpted to argue that the author is
equally placed to Australian doctors in terns of conpetence and that his
experience should be a sufficient denmonstrati on of conpetence, the State party
submits that there is no evidence that doctors of Indian national origin
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shoul d be treated differently to overseas-trai ned doctors of other nationa
origins. Nor is there conpelling evidence to suggest that the subjection of
the author to the AMC exam nations is unreasonable and evidence of racia

di scrimnation. Despite counsel's reliance on the author's practice in public
hospitals, the State party notes that at all relevant times, the author's
practice has been circunscribed by strict supervision and limted practice
requi rements commensurate with his status as a conditional registrant. The
State party would thus reject any inplication that his work in Australia
denonstrates sufficient conpetence to warrant automati c general registration

7.14 The State party denies that the standard of the AMC exam nations is

hi gher than that expected of students at Australian and New Zeal and nedi ca
schools. Steps have been taken to ensure the conparability of the exam nation
system including: (a) the appointnent of a Board of Examiners with broad
experience in teaching and exam ni ng undergraduates, and therefore famliar
with the curricula of Australian university nedical schools; (b) the use of a
bank of approximtely 3,000 MCQ questions nostly drawn from MCQ exani nation
papers of the medical schools of Australian universities and questions
specifically comm ssioned by the AMC from Australian medi cal schools; (c) the
MCQ exam nati on papers are marked by Educational Testing Centre at the
University of New South WAl es, a mmjor national testing authority which al so
provides information in relation to the statistical reliability and validity
of the questions. |If data indicate that a particular question fails as a

di scrim nator of performance, or if there is evidence to suggest that a
qgquestion could be m sl eading, the Board of Examiners is able to delete that
guestion fromthe exam nation; (d) instructing both the MCQ and clinica
examners to the effect that the exam nations should be directed to
establ i shing whet her AMC candi dates have the sane |evel of medical know edge
and nedi cal skills as new graduates.

7.15 The past practice of adjustnent of raw scores in the MCQ exam nation
does not reflect any racial discrimnation, or a racially discrimnatory
guota. Such adjustment was designed as a method of standardi zation to prevent
unrepresentative results based on the particul ar exam nation

7.16 O her than his particular conplaints about his failure to pass the

exam nations, the author has not advanced any objective evidence to support
the non-conparability of the exam nation standards. The only study produced
by the author's counsel nmerely comments on perceptions of deficiencies in the
standard of first year interns, rather than the conparability of the forms of
exam nation to which OIDs and AMC-accredited nedi cal students are subject.

7.17 Quite apart fromthe nature of the exam nations in thenselves, the
author has failed to make a case that any disparity in standards of the

MCQ exam nati ons and standards at AMC-accredited universities has the purpose
or effect of discrimnating against persons of a particular national origin
When the figures of national origin and success rates in the MCQ are conpared,
there is no evidence of discrimnation against persons of a particul ar
national origin. |In particular, there is no evidence that persons of Indian
national origin are less likely than persons of other national origin to pass
the exam nation. The State party provides a table of results in the

1994 exans (the | ast year in which the quota applied), show ng that Indian
students' success rates in the AMC exans are proportionate to their entry
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levels in the exam nations. Wilst Indian doctors conprised 16.48 per cent of
doctors attenpting the MCQ exam nation in 1994, they represented
16. 83 per cent of those successfully passing the MCQ exam nation

7.18 The author alleges that during the period of the operation of the quota
system between July 1992 and October 1995, the exclusion of OIDs such as
himsel f fromthe AMC clinical exam nation on the basis of his quota ranking
constituted racial discrimnation and was a denial of his right to equa
enjoyment of the right to work and free choi ce of enploynment under

article 5 (e) (i).

7.19 \When the Australian Health Mnisters' Conference (AHMC) resolved to

i ntroduce the quota on OIDs in early 1992, the OIDs in the process of
under goi ng the AMC exam nati ons nunbered approxi mately 4,500, al nost four
times the nunber of doctors expected to graduate from Australian nedica
schools. In the face of such a |arge nunber of OIDs seeking to practise in
Australia and m ndful of the national workforce supply target (set at one
doctor per 500 persons), the AHMC adopted a National Medical Wrkforce
Strategy conprising a nunber of initiatives. One of themwas the introduction
of a quota on the nunbers of OIDs who would be allowed to sit the clinica

exam nation, having passed the MCQ exam nation. Thus, the AHMC requested the
AMC to set a cap of 200 on the nunber of candi dates proceeding annually to the
clinical exam nations. The request was made on the basis of: (a) the nunber
of doctors needed to service the Australian comunity to requisite standards;
(b) the cost of the provision of medical services under an open-ended funding
conmitrment and the inpact on that cost of a nore than optinmm nunber of
doctors; (c) the geographic distribution of doctors; and (d) the degree to
which the supply of doctors is sufficient to neet the needs of particul ar
comunity groups and particular specialities.

7.20 The quota was not racially discrimnatory in any form Firstly, it
applied to all OIDs regardl ess of national origin, with persons of a variety
of national origins, including Australians, being subject to the requirenent.
Nor is there any evidence that the quota disproportionately affected persons
of Indian national origin. 1In evidence before the Federal Court, for exanple,
the proportion of doctors of Indian birth gaining entry to the quota was in
fact margi nally higher than the percentage of doctors of Indian birth
attenpting the MCQ exam nation. Furthernore, the quota on doctors trained
overseas was conpl emented by the pre-existing de facto quota on students
seeking entry to Australian medical schools.

7.21 Secondly, even if the quota could be considered to have benefited those
who have attended Australian and New Zeal and medi cal schools, such persons are
not characterized by a national origin. Instead, they would be likely to
share citizenship, a factor outside the real mof the Convention

7.22 Thirdly, even if (for the purposes of argunent) the Committee was of the
view that the quota represented a distinction on the basis of national origin
the State party would submt that the quota was a reasonabl e neasure,
proportionate to neeting the State's legitimate interest in controlling the
nunber of health-care providers and hence was not an arbitrary distinction.
Such a purpose is not inconsistent with the Convention and would only infringe
the Convention if such policies, designed to deal with the supply of nedica
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prof essi onal s, disguised racial discrimnation. Wilst the details of the
guota were subject to sone criticismby the HREOC (in that it did not provide
for a waiting list, but required OIDs not initially successful in com ng

wi thin the annual quota to undergo the exam nation again), such a factor does
not make the quota unreasonabl e or discrimnatory.

7.23 As the State party has previously noted, the quota is no longer in

exi stence and the author has been permitted to sit for the clinica

exam nati on on several occasions. He has thus been afforded a renedy, if any
was required. The State party's view remains that the subject matter is noot.

7.24 The State party further considers that the author’'s conpl ai nt concerning
the application of the quota to all OTIDs regardl ess of citizenship status does
not fall within the terns of the Convention. Under article 1 (2) of the
Convention States parties are not prohibited fromdiscrimnating on the basis
of citizenship. Conversely, the inposition of a system which does not take
account of citizenship cannot be the basis of conplaint under the Convention

7.25 Furthernmore, the State party denies that the judgenent of the Federa
Court has the effect of reducing the protection accorded to Australians under
the Racial Discrimnation Act 1975. The issues raised by the author under
this allegation relate primarily to the interpretation of donestic |egislation
whi ch shoul d not be the subject of separate investigation by the Commttee.
The Racial Discrimnation Act 1975 renmmins an appropriate and effective neans
of eradicating racial discrimnation

7.26 Finally, the State party notes the author's allegations that Australia
continues to act in violation of article 5 (e) (i) on the grounds that the AMC
has raised the pass criteria for the clinical exam nation to conpensate for
the di scontinuation of the quota system The author alleges that his failure
to pass the clinical exam nation is evidence of this practice and of the fact
that he is being victimzed for |odging his original conplaint with the HREOC
in 1995. The State party contends that this conplaint continues to be subject
to the investigation of the HREOC and thus remai ns an inappropriate subject

for the Comm ttee's exam nation

Counsel's comments

8.1 In his response to the State party's observations counsel indicates that
unli ke other countries where both | ocal graduates and overseas-trai ned doctors
are assessed by sitting exactly the same national |icensing exam nation, in
Australia there is a differential systemw th one reginme for overseas-trained
doctors and another for Australian graduates. The Australian graduate is
assessed by his/her university on the basis of what he/she has been taught.

It is primarily an exercise in curriculumrecall rather that an assessment of
essential nedical know edge and clinical conpetence. The Australian Medica
Council's own witnesses in the author's case before the HREOC have conceded
that in undergraduate assessment the aimis to try and pass the student.

I ndeed, pass rates for final-year nedical students in Australian universities
are close to 100 per cent. On the contrary, the AMC MCQ exam nation purports
to assess whether a doctor possesses sufficient know edge for safe practice.
In 1995 the Australian Medical Council conducted a trial in which its 1994 MCQ
paper was subnmitted to final-year nedical students at Monash University and
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Sydney University. The results of the trial clearly reveal that a higher
assessnment standard is applied to OIDs than to Australian graduates and that
the quota served to di sadvantage overseas doctors when conpared to |oca
graduat es.

8.2 As regards the AMC clinical exam nation, the differential nature of the
systemis even nore manifest. The author has attenpted the AMC clinica

exam nation on four occasions. On each occasion he has been failed. He

| odged a further conplaint with the HREOC, which has not issued a decision
yet. In the course of the hearing, the true nature of the AMC clinica

exam nati on system has been revealed. It has been exposed as a chaotic,
unstructured and unreliable assessnent tool which, in formand content,
departs markedly fromthe systemused to assess students in Australian

uni versities. Mreover, the AMC s own internal working parties have

enphasi zed the i nadequacies of its exam nation system and the need to inprove
its reliability and validity.

8.3 Counsel provides a table showing pass rates in the AMC clinica

exam nation by country of birth during the period 1995 to 1997. The pass rate
for persons born in India is 45.9 per cent, for those born in the Mddl e East
43.6 per cent and for those born in Asia 43.5 per cent. For those born in the
United States or Canada the pass rate is 55.6 per cent, for Western Europe
62.5 per cent, for the United Kingdomand Ireland 77.1 per cent and for

South Africa 81.1 per cent. Counsel wonders whether these differential pass
rates are merely a reflection of the quality of nedical education in the
countries in question or whether conscious or unconsci ous perceptions of

racial “compatibility” play a part. It is well established that many peopl e
make consci ous or unconsci ous judgenments about a person's conpetence on the
basis of race and colour and if an exam nation systemhas a format that gives
free rein to any prejudices that may exist, then it is not conpetence al one
whi ch determ nes the result. Counsel also quotes a number of reports and
statements by Australian institutions indicating that the country needs nore
trai ned doctors and that the system of accreditation of overseas-trained
doctors is unfair and discrimnatory.

8.4 Wth respect to the quota system counsel argues that the quota was a
gquantitative control designed to shut out a number of overseas-trained doctors
not because they were trained overseas but because they were from overseas.
There is a close correlation between place of birth and place of training in
that most people are educated in their country of birth. Accordingly, a
restriction purportedly based on place of training is effectively a
restriction based on national origin, particularly if that restriction is in
no way connected to the issue of training. He also states that in the
author's 1995 case before the HREOC there was no clear evidence of an
oversupply of doctors in the country. Rather, it was the increase in the
nunber of Australian nedical graduates coupled with the automatic registration
of doctors fromthe United Kingdom (which existed until recently) which had
been the major reasons for the increase in doctors' numbers. It was al so
enphasi zed that the principal supply problem was one of geographica
distribution of doctors, that the inposition of the quota was notivated by a
desire to restrict the nunber of doctors to control the health expenditures of
Commonweal th countries (and protect doctors' incones) and that the Health

M ni sters' advisers were advocating inmm gration quotas, not exam nation
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guotas. The only reasonable conclusion to be drawn fromthe evidence of the
Government's own w tnesses and reports was that the decision to i nmpose the
guot a was based not on fact and analysis but on feelings and perceptions.

8.5 The State party asserts that the author has been practising nedicine in
Australia under temporary registration and that he is subject to strict
supervi sion and practice requirements while working as a practitioner in the
public hospital system This statenent is totally untrue. The author has now
wor ked as a doctor for 14 years, 10 of which have been in Australian public
hospitals. He is classified as a Senior Hospital Medical Oficer Year 5 and
in his last position at Maroondah Hospital (a |arge hospital in Mel bourne) he
was the Night Senior, i. e. he was in charge of the whol e hospital at night.
Unfortunately, he is now unable to practise even under tenporary registration.
The Medical Board of Victoria, follow ng advice fromthe Australian Medica
Council regarding his exam nation results, has placed such tight restrictions
on this registration that it has made hi m unenpl oyabl e.

8.6 The State party asserts that the United States, Canada, the

Uni ted Kingdom and New Zeal and have simlar exam nation systenms to Australi a.
It does not say, however, that while the United States and Canada have an
initial evaluating exam nation for overseas-trained doctors, the |icensing
exam nation is the same for both overseas-trained and | ocally-trained doctors.
Thus, there is not a differential systemallow ng differential standards and
open to abuse, as is the case in Australi a.

8.7 Counsel further states that the right to work nust enbrace the right to
be fairly assessed to work in the occupation for which a person is qualified

and not to be denied that right by reasons of a capricious assessment system
or quot a.

| ssues and proceedi ngs before the Comrmittee

9.1 In accordance with rule 94, paragraph 6, of its rules of procedure, the
Conmittee reconsidered the question of admissibility in the light of the
observations made by the State party with respect to the Conmmittee' s decision
of 19 August 1997 that decl ared the communi cation adm ssible. The Comittee,
however, did not find reasons to revoke its previous decision, since the State
party's observations as well as the author's comrents thereon referred mainly
to the substance of the matter. In the circunstances, the Commttee proceeded
with the exam nation of the nerits.

9.2 The main i ssue before the Commttee is whether the exam nation and the
guota system for overseas-trained doctors respect the author's right, under
article 5 (e) (i) of the Convention, to work and to free choice of enploynment.
The Committee notes in this respect that all overseas-trained doctors are
subjected to the same quota systemand are required to sit the same witten
and clinical exam nations, irrespective of their race or national origin
Furthernore, on the basis of the information provided by the author it is not
possible to reach the conclusion that the systemworks to the detrinment of
persons of a particular race or national origin. Even if the system favours
doctors trained in Australian and New Zeal and nedi cal schools such an effect
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woul d not necessarily constitute discrimnation on the basis of race or
national origin since, according to the information provided, nmedical students
in Australia do not share a single national origin

9.3 In the Committee's view, there is no evidence to support the author's
argunent that he has been penalized in the clinical exam nation for having
conpl ained to the HRECC, in view of the fact that an independent observer,

appoi nted by him was present during two of his attenpts.

10. The Committee on the Elimnation of Racial Discrimnation, acting under
article 14, paragraph 7 (a), of the International Convention on the
Eli m nation of All Forms of Racial Discrimnation, is of the opinion that the
facts as submtted do not disclose a violation of article 5 (e) (i) or any

ot her provision of the Conventi on.

11.1 Pursuant to article 14, paragraph 7 (b), of the Convention, the
Committee recomrends that the State party take all necessary measures and give
transparency to the procedure and curriculum established and conducted by the
Australian Medical Council, so that the systemis in no way discrimnatory
towards foreign candi dates irrespective of their race or national or ethnic
origin.

11.2 After considering several conplaints concerning Australia under

article 14 of the Convention, the Conmttee also recommends to the State party
that every effort be made to avoid any delay in the consideration of al
conplaints by the Human Ri ghts and Equal Opportunity Conm ssion

[Done in English, French, Russian and Spanish, the English text being the
original version.]



