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XecycoMm Mapus Dpmocuiibs bappuo
(nmpencrasnen aaBokaroM Cecapom ITuaTO
KanbpoHoMm)

aBTOP COOOIIEHHS
Wcnanns

25 mrons 2017 rona (mepBoHAYAITBHOE
MIpeCTaBIICHNUE)

pelIeHue, IPUHITOE B COOTBETCTBUH C
npaBuiioM 92 npasun npouenypsl Komurera
1 TIPETIPOBOKICHHOE TOCYIapPCTBY-YIACTHUKY
19 staBapst 2018 roxa (B BUIE JOKYMEHTA

HE U371aBajIoCh)

25 okta6ps 2022 rona

OTCYTCTBUC CPCACTB HpaBOBOﬁ 3allIMThI JJIA
NOJIYUCHHUS KOMIICHCAIUU; apeCT U
MIPOU3BOJIBHOC 3a/ICPIKAHUC

ncuepranue BHYTPEHHUX CPEJICTB PaBOBOH
3aIIMTHI; HEJ0CTAaTOYHAss 000CHOBAHHOCTB;
nepeaya B JpyTyro NpoLenypy
MEXIyHapOIHOTO pa3dupaTeabcTBa

WIN yPeryJIupoBaHus

MPOU3BOJIBHOC COACPIKAHUEC IO crpa;xeﬁ; paBo
Ha BO3MCIICHHUEC ymep6a; PABCHCTBO IEPE]
3aKOHOM

* IIpunsater Komurerom Ha cto Tpuanarts mectoi ceccunt (10 oxtsa0ps — 4 Hos6ps 2022 rona).
** B paccMOTpeHUH COOOIIEHHs IPUHSIIN yJacTue cienyomue wieHsl Komurera: Bada Ampad
Moxappam baccum, A ben Amryp, Apnd bankan, Maxmxy6 2mb-Xaiiba, @ypys Croutn,
Kapnoc 'omec Mapturec, Mapcus B./Ix. Kpan, Jlankan Jlaku Myxymy3sa, @otunu [1asapasuc,
Opnan Kecana Kabpepa, Bacunbka Canuun, XKoze Manyan Canrym [lanm, Uxanrpok Co,
Ko6oiist Yammxa Knaua, Dnen Turpymxa, Umapy Tamspst Ubirasy u [entnan 3i06epn.

B cootBerctBuu ¢ npasuiiom 108 mpasun npouenypsl Komutera Kapnoc I'omec Maptunec

HC y4aCTBOBaJI B paCCMOTPECHUHN C006HIeHI/I}I.
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Cmamvs @axyrmamueHo2o
NpOMOKONA: 5,12

1. ABTopoM coobmeHns sBisieTcss Xecyc Mapus Opmocmnss bappuo, rpaxmanH
Ucnannu, pogusmuiics 25 urons 1955 roga. OH yTBepKIaeT, YTO TOCYAapPCTBO-YUACTHUK
HapyLIMIO €ro IIpaBa, NMPEIyCMOTPEHHBIE IyHKTOM 5 cTaTbu 9, paccMaTpuBaeMbIM B
COBOKYIHOCTH ¢ TIyHKTam# | u 4 craten 9, a takke crarbeit 26 Ilakta. PakymIbTaTHUBHBINA
MIPOTOKOJI BCTYNIJI B CWJIy IUIA TOCyIHapcTBa-ydacTHHKa 25 ampenst 1985 roma. ABTop
COOOIIIEHNS TIPENICTABIICH aBOKATOM.

DakThl B U3JI0KEHUH aBTOpPA

2.1 6 mexabps 2004 roma aBTOp, OTOBIBABIINI MIECTh TIOPEMHBIX CPOKOB, BEIHECCHHBIX
Pa3IMYHBIMKM CyJEOHBIMH OpTaHaMH, IOAAJT XOJAaTaiCTBO O HA3HAUYCHWM HAKA3aHMA 110
COBOKYIIHOCTH TPUTOBOPOB, IO KOTOPHIM OH OBUT OCYXXIEH, HA OCHOBAaHHMU CTaTbu 76
VYronoBHoro komekca u craTbu 988 VYromoBHO-MpoleccyanbHOro 3akoHal. 13 ampers
2005 roma YromosHsrii cyx Ne 1 Byproca oTkasaics Ha3HaYHTh HaKa3aHUE TI0 COBOKYITHOCTH
IIPUTOBOPOB O JINIIEHUH CBOOOIBbI, BEIHECEHHBIE aBTOPY. [IpOTHB 3TOT0 OTKa3a aBTOp Moall
KacCallMOHHYI0 JKaJo0y B YToNOBHyI0 mnajaTy BepxoBHoro cyna, koropas Obuia
yaoBieTBopeHa pemeHneM ot 29 wmroHa 2006 Toma, B KOTOPOM OBLIO OOBSBICHO, UTO
3alpONICHHOC HA3HAYCHNWE HAKA3aHWS 110 COBOKYNHOCTH HPHUTOBOPOB  SIBISETCS
NIPUEMJIEMBIM, M BO3BPATHJ IPOU3BOACTBO B Cy[, NMEpEAaBIINI €10, HOAYEPKHYB, UTO
OTIPEICTISIIONIMM TPEOOBAaHUEM JUIS HAa3HAUCHMSI HAKA3aHMS 0 COBOKYITHOCTH IPUTOBOPOB
SIBIISIETCSI BDEMEHHAs CBSI3b.

2.2 TlocranoBmeHueM ot 26 oktsa06ps 2006 roga Yromosusri cyn Ne 1 Byproca 3asBm,
YTO OH HE 00JagaeT IOPUCIUKIMEH A Ha3HA4YCHWs HaKa3aHUs 1O COBOKYITHOCTH
MIPUTOBOPOB, O KOTOPOM TIPOCHJI aBTOpP, YYUTHIBas HAJIMYHE HOBOTO IIPUTOBOpa B BUJE
OIHOTO TOAa W JAEBATH MECAIEB JIMIICHUS CBOOOJBI 3a IPECTYIUICHHE, CBSI3aHHOE C
HAHECCHUEM TEJIECHBIX IMOBPEKACHHUH, BHIHECEHHOTO PELIEHHEM YTOJIOBHOrO cyaa Ne 2
Buropun-TI'acteiic ot 8 mtons 2004 roma 3a coObrtus, mpousomenne 9 u 15 despans
2002 roma. Yronosusli cya Ne 1 Byproca npuHsiI penieHue nepeiaTh IeI0 Ha paCCMOTPEHHE
VYronosHoro cyna Ne 2 Buropuu-I'acreiic, KOTOpbI BbIHEC MOCIEIHUNA OKOHYATEJIbHBIN
MIPUTOBOP aBTOPY. ABTOpP IOJaj aNeUIALHMIO HAa TOCTAHOBJIEHHE O 3amlpeTe YTOJIIOBHOTO
cyna Ne 1 Byproca B IlepByro cekumto IIpoBmHnmansHOTO cyna byproca, kotopas Obiia
oTkioneHa 18 nexabpst 2006 roxa.

2.3 3 ampens 2007 roma Yromouseli cyn Ne 2 ropoma Butopus-I'acteiic cormacuics
Y/IOBIIETBOPHUTH X0OATAlCTBO O CyMMHPOBAHHH IISITH U3 Ha3HAYCHHBIX aBTOPY NPUTOBOPOB
K JIMIIEHHIO CBOOOIBI, HO HE JBYX JPYTHMX, HA OCHOBAHHM CBOETO TOJKOBAaHHS CTAaTbH 76
VYTronoBHOro Kojekca, [I€HCTBOBABIIErO Ha TOT MOMEHT. ABTOp MOJal HOBYIO
KacCalMOHHYI0 >KajoOy Ha 3TO pelIeHHe B YTOJIOBHYIO KoJulernio BepxoBHoro cyna,
kotopas 22 Hos0pst 2007 rona ynoBIeTBOpHIA kanoly W Tepelaia Ael0 B YTOJOBHBIN
cyn Ne 2 ropona Buropusi-TI'acreiic. BepXoBHBIH Cy/1 TOBTOPWII TO, YTO OBLIO YCTaHOBJIEHO
B ero pemeHuu ot 29 utons 2006 rosa, ykaszas, 4ToO B Jielie aBTOpa BpEMEHHas CBS3b ObLIa
YMECTHOH, YYMTHIBAsl, YTO BCE JIESIHUS OBIIM COBEPUICHBI /0 JaThl BBIHECEHUs IEPBOTO
pelIeHus] |, CIIeI0BAaTeNbHO, BCE OHM MOIJIM OBITH IPEAMETOM OJHOTO M TOTO K€
npecienosanusi. Kpome toro, BepxoBHbIil Cy1 MOBTOPHUIL, UTO €r0 NPEABIAYILEE PELIEHUE OT
29 utons 2006 rona H0KHO cOOIIOIAThCS Kak res judicata?,

1 Cm. URL.: https://www.boe.es/eli/es/rd/1882/09/14/(1)/con.

Pedopma YromnosHoro koxekca B 2015 rozy, a Takxke nocieayromye peiuieHus BepxoBHoro

CyZa TOATBEPIWIN KPUTEPUI BpeMEHHON CBA3aHHOCTH. BEpXOBHBIH Cy/ HAITOMHMIL, YTO

«ITH OTPaHMYCHUS UMEIOT OOJIBIIOE 3HAYEHHE, TOCKOIBKY OHM UMEIOT KOHCTUTYIIMOHHYIO OCHOBY,
TaK Kak OTBEYAIOT HEOOXOJUMOCTH H30€XKaTh TOT0, YTO YpE3MEPHOE PO JICHHE CPOKA JTHIICHUS
cBOOOIBI MOXKET HPHUBECTH K IOCIEICTBUAM, IPOTHBOPEYALINM IIEPEBOCIIUTAHUIO ¥ COLUAIBHON
PEUHTErpaLyy, MPeLyCMOTPEHHBIM B cTaThe 25.2 KOHCTUTYIIMU B KauecTBe OCHOBHOM Liey,

Ha KOTOPYIO OPUEHTUPOBAHO HaKa3aHHE B BUJE JHUILEHUs cBOOOIbI». Peconnann3anus
MIPABOHAPYIIHUTEIS SBISCTCS BXKHEHIIEH IIENBI0 ITPH MCIIOJIHEHUN HaKa3aHU, XOTsS OHa COBMECTHMA
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24 9 suBaps 2008 roma YronoBHeIA cyx Ne 2 ropoma Butopums-I'acteiic cormacuics
BBIIOJIHUTL peleHue Bropoil mamaTel BepxoBHOro cyga B OTHOIUIEHHWH KpUTEPHUEB
Ha3HAYCHUs] HAKa3aHMWsS 10 COBOKYNHOCTH IIPHTOBOPOB, IIEPEJaB 3TO pEIICHWE B
[lennTenumapHselil neHTp byproca, rae cogepxaics aBTop. [leHuTeHIIMapHOE yupexacHue
OTBETHWJIO THCEMOM OT 16 smHBaps 2008 roma, B KOTOPOM NPOCWIO CyAeOHBIH OpraH
HaNpaBUTh ONPEEIICHHE IPUTOBOPA TIOCIIE €T0 UCTIOMHEHUS, YIUTHIBAs, YTO, COTIIACHO €TO
OTIpENICIICHUIO, TaTa OTOBITHS H3MEHEHHOTO npuroBopa — 17 utons 2007 roza.

25 Tlocme BbIHECEHHWS TIPUTOBOpAa CEKpeTapeM yroloBHOTO cyaa Ne 2 ropoxa
Buropus-T'acreiic 16 saBaps 2008 roma, ycTaHOBHB, YTO TOCIEOHEH OaToil OTOBITHA
HakazaHuA sBisgercsa 17 wmrors 2007 roma, cyx m3man IMpUKa3 O CPOYHOM OCBOOOKICHUH
aBTOpa, KOTOPHII OBUT MICIIOTHEH B TOT XK€ JACHb.

2.6 30 ampens 2008 roma aBTOp Moman MCK BO Btopyio mamaty BepxoBHoro cyna ot
CBOEr0 MMEHHU C TpeOOBaHMEM MpPHU3HATH CyJNeOHYIO OIIHOKY, AOMYIICHHYIO YTOJIOBHBIM
cynoM Ne 1 Byproca, [IpoBuHuuansHeiM cyaoM byproca um VYronoeHeiM cynom Ne 2
Buropun-I'acteiic, ccputasce Ha ctaThil 292 u 293 3akoHa 0 cyneOHOH BIacTH U TpeOys
KOMITCHCAIIX. ABTOP YTBEP KA, YTO M3-3a OIIMOKH B NCTIOJTHCHUH Ha3HAUCHMS HAKa3aHH
10 COBOKYITHOCTH PUTOBOPOB M PEAIN3AIINH MTOJI0KEHIH BepXxoBHOTO cya oH ObLI IHIIEH
cBOOOIBI OJTBIIIE, YeM MONIoXKeHO. 8 okTsI0ps 2008 roga [epBas cexkuuns Bropoit yromoBHO
nanatel BepxoBHOTO cyna 3asBmiIa 00 OTCYTCTBHHM Y Hee KOMIIETCHIIMH BEIHOCUTD PEIICHHE
10 XOAATalCTBY O KOMIICHCAIIMH, YTOYHHB, YTO IOHATHE «CyJcOHas OIIMOKa» JOJDKHO
TOJIKOBAThCSl C OTPAHMUYHUTENLHBIM KPUTEPUEM, TOOABHB, YTO TOJNBKO «Cy/neOHas ommnoOKa B
YCTaHOBJICHHHU (DaKTOB, KOTOpas SIBISIETCS SICHOW W OYEBHIHOM,» MOXET OBITh BKIIIOUCHA B
ctateio 293 OpraHM4eckoro 3aKoHa O cyneOHON BIACTH, W YTOYHHB, YTO B OTHOIICHHH
IOPHANYIECKON OINOKN «IIPUMEHEHNE HOPMBI K JJAHHOMY JIENly OJDKHO OBITh aOCYpIHBIM,
9KCTpaBaraHTHBIM WJIM JIMIICHHBIM KaKOW-JIMOO MPaBOBOI MM JOKTPHUHAIBHOW OCHOBBI».
Kpome toro, BepxoBHbIH cyn ykas3ai, 4TO «CHUTyalMsl TIOPEMHOTO 3aKIIIOUeHHs, Oyab TO
NIPEBEHTUBHOTO WJIM JUIS WCIIOJNHEHWs HakazaHus: [OpraHudecknii 3aKOH O cyaeOHOH
BJacTH] B craTtbe 294 mperycMaTpuBaeT KOHKPETHYIO IPOLENypy KOMIICHCAMHU 3a TaKoe
TIOPEMHOE 3aKitodeHue |[...]. 3asBleHHE JODKHO OBITH aJpecoBaHO HENOCPEICTBECHHO
MuHHUCTEPCTBY IOCTHINH, 1 JaHHas [lamara He MMeeT KOMIETEHIIMN BMEIINBATHCS B 3TOT
uck». BepxoBHBII Cyn cormacwicst 3aKpbITh HPOWU3BOJCTBO W IOCTAHOBHII COOOIIUTH
«3afBUTENIO, YTO B Cllydyae HEHOPMAJIbHOM CHTyallMM IOCTATOYHO II0JaTh 3asBICHUE B
MUHHCTEPCTBO FOCTULUM»®.

2.7 29 centa6ps 2008 roma aBTOp MOJAl WCK O BO3MEHICHWW YyIuepOa NpPOTHUB
MuHHuCTepCTBa IOCTHLMHM 3a OTOBIBAaHWE OoJiee JIMTENBHOTO CPOKA HAaKa3aHWs, YeM
MOJIO)KEHO, a WMEHHO Ha CeMb MECSIEB JOJbIIe, YTBEpXKIas O HEHOPMAJIbHOM
(YHKIIMOHNPOBaHUH CHCTEMbI OTIIPABJICHHS IPABOCY M. B MMcbMEeHHOM 3asiBI€HUN aBTOP
oreHmn ymep6 B pazmepe 32 508,57 eBpo. 30 saBaps 2009 rona MUHHCTEPCTBO FOCTUIIHU

¢ 001IIeH U CrieMaIbHOM MPEBEHITHEH KaK [EIIMH, IIpeCIIelyeMBbIMU NTPU HA3HAYEHUU HaKa3aHMs.
[TosTOoMy TONKOBaHKE KapaTeIbHBIX MPEAETIOB CTaThh 76 [ YTOIOBHOTO KOAEKCA | JOKHO
OCYIIECTBISITECS TAKUM 00pa3oM, 4ToOBI OHO OBLIO HAIIPaBIeHO Ha 3()(EKTHBHOE JOCTHIKEHIE
Pa3IMYHBIX [eNIei HaKa3aHUs, CIOCOOCTBYS PEHHTETPAIIMN OCYKISHHOTO B OOIIECTBO U B TO Ke
BpeMs u3berast cuTyauuii 6e3HaKa3aHHOCTH MM KPUMUHOTEHHBIX ICHCTBHI B OTHOILICHUH
BO3MOXKHBIX OyIyIIuX npectymieHui. [...] ImenHo nostomy Ilanara npunsiia rudkoe TOJIKOBaHNE
cTatbi 76 [YTOJI0BHOTO KOAIeKCa], 4TOOBI IPEJOTBPATUTh Pa3IMYHbIE IPOLIECCYAIbHbIC
MPEBPATHOCTH, KOTOPBIE MOTYT HAPYIIUTh HAMEPEHHE 3aKOHOIATEINS ¥ IPUBECTHU K MPEBEIMICHAIO
MIPABOBBIX TPE/ICIIOB U HAPYIICHUIO KOHCTUTYIIMOHHBIX TPUHIIAIIOB B CIy4ae, €CITM He3HAUYNUTEIIHHEIC
MIPECTYIUICHHSI, COBEPIICHHBIE B OJHO U TO XK€ BPEMs B JKU3HH OCYKIECHHOTO, IPUBOIST K
HasHA4YCHHUIO HECOPA3MEPHBIX O6LI.[I/IX HaKa3aHUH TOJIBKO l'lOTOMy, 4YyTO OHHU 6]>IJ'II/I PACCMOTPECHBI
OTZENBHO. [...] HEOOX0ANMO OBLIO MPUHATH OJIATONPHUATHBIN [UIS TOACY TUMOTO KPUTEPHIA B
TOJIKOBaHUH TPeOOBaHUsI yBA3aHHOCTH, Tpebyemoro cratbamu 988 Lecrim u 76 [YronoBHOro
KOJIeKca] It 3aKOHHOTO HAaKOILUICHHUS! IIPUTOBOPOB, YUHUTHIBAS, YTO AJII IPHIMEHEHHMS IIepectera,
a He aHAJIOTUH WM CBS3M MEXIy HUMH, BaKHA «BPEMEHHAs» CBA3b, T. €. TO, YTO (AaKTHI MOTJIH OBITh
IIpeciIeoBaHbI B OJJHOM CyeOHOM Hporiecce, IPUHAMAsl BO BHUMAHHE BPEMsI UX COBEPIICHHUS».
Tribunal Supremo, sentencia nim. 367/2015, 11 de junio de 2015. URL:
https://Neticias.juridicas.com/actualidad/Neticias/10316-el-ts-establece-criterios-para-la-refundicion-
de-condenas-tras-la-entrada-en-vigor-de-la-reforma-del-codigo-penal/.

3 Tribunal Supremo, Sala de lo Penal, auto nim. 20214/2008, de 8 de octubre de 2008.
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MIPUHSIIO PEIICHHE He TPUHUMATh JKajlo0y aBTopa K PaCCMOTPEHHIO, TOCUUTAB, YTO CPEACTBO
TIPaBOBOM 3aIUTHI B CBS3H C MPEATIOIaraeMoi cy1e0Ho0it omOKkoi Haxoautces B BepxoBHOM
cyne.

2.8 24 cenra6ps 2009 roma MUHHCTEPCTBO IOCTHIHH YACTHIHO YIIOBICTBOPHIIO
XOJaTaliCTBO aBTOpa O IMEpecMOTpe Jella M 3alpocuwiio oT4eT y ['eHepalbHOro coBeTa
cynebnoii Bnactu. 28 ssaBapa 2010 roga ['eHepanbHBINA cOBET CyneOHON BIACTH MPHUIIET K
BBIBOJY 00 OTCYTCTBHHM HapyIICHUH B paboTe OPraHOB MPaBOCY ¥, yTOYHUB, YTO:

SIUHCTBEHHOE, O YeM HJET Pedb, TO KPUTEPHIA, KOTOPBII 3TH CyIbl HPUMEHUIN IPH
BBIOOPE W TOJKOBAaHHHM HOPM, OTHOCAINMXCA K paccMaTpUBaeMOMY ey, 4YTO
SBIISICTCS CAaMOW CYTBIO OCYIICCTBJICHHUS CyneOHOW BIACTH [....]. DTO HE TO, O 4YeM
YMECTHO BBICKa3bIBaTh MHCHHE B KOHTEKCTE Jie71a 00 OTBETCTBEHHOCTH 3a HapyIICHUE
HOPs/IKA OTHPABIICHHS IPaBOCY U,

23 centsa0pst 2010 roma ['ocymapCTBEHHBIH COBET NMOATBEPAWN pelieHHe | eHepalbHOTO
coBeTa CyneOHON BIACTH O TOM, UTO B paboTe CyIeOHOM CHCTEMBI He OBLIO cOOEB, a UMEIO
MECTO «HETPABWIBHOE NPUMEHEHHE CYICOHBIMH OpraHaMH MpaBHJ, NPHUMEHHUMBIX K
JTAHHOMY JIeNTy, C HECOOTBETCTBUEM KPUTEPHEBY.

2.9 9 wmax 2011 roga aBTOp MOAANT CIIOPHO-aIMUHUCTPATUBHYIO aNleIUIANNIO Ha pEIICHIE
I'ocynapcTBeHHOTO COBETa B TPETHIO CEKIMIO AIMHHUCTPATUBHON NaaTsl HarmoHansHOTO
BbICOKOTO cyna. 14 utons 2012 roga HaunoHanbHbIM BHICOKUI CyA OTKJIOHHII alleUISILMIO,
MOBTOPHB, 4YTO peYb HAET O BO3MOXHOH CyneOHOW ommbOke. B cBoem pemennn
HannoHanbsHbI BBICOKMH CyZA IOATBEPIMJ HAIWYWE NPEBBILCHMAS HA3HAYEHHOTO U
CYMMapHOTO cpoka HakazaHus B 210 qHel 1 BOZMOXHOTO yiiep6a, TOHECCHHOTO aBTOPOM.
Omrako OH yTO4YHHJ, 4YTo cTaThsi 294 OpraHudeckoro 3akOHa O CyneOHOW BIACTH
MIPUMEHSCTCS K «IIPEBAPUTEIFHOMY 3aKJIIOUEHHIO C ONPaBAATEIbHBIM IPHUTOBOPOM HIIH
OKOHYATEIBHBIM OCBOOOXKIECHHEM, YTO HE OTHOCHTCS K JIAHHOMY CIIydalo, I'Jle Mbl HIMEeM
JIeN0 ¢ OKOHYATeJbHBIMU NpHroBopamm»®. XopatailcTBO 00 aHHYJIMPOBaHHH, MOJAHHOE
aBTOPOM B TOT K€ OpraH, ObUIO OTKIOHEHO 4 OKTsA0ps 2012 roma. B sTtom ke pemeHun
HanmonanbsHbIH BEICOKHH CyJT OIPENISNNII, YTO «B CiIydae r-Ha DpMocuibs bappuo He Ob110
HapyLIeHUsT HOPMaJIbHOTO (YHKIMOHUPOBAHUS, KOTOPOE HCKIIOYEHO W3 PELICHUs 3TOH
[Manater u Cekuun, XOTS UMena MecTo cyaeOHas ommOKka B OCTaHOBJIEHHH [BepxoBHOTO
cymal». 4 HosOps 2015 roga KOHCTHTYIHMOHHBIA CyA TPUHSI pEIICHHE OTKIOHHUTH
XOJaTaliCTBO aBTOopa 00 ammapo Ha TOM OCHOBAaHHH, YTO SBHO He OBUIO HapyIICHUS
(yHIaMEHTaIbHOTO NpaBa, KOTOPOE MOYKHO OBUIO OBI 3aIUTHTH C TIOMOIIBIO aMIapo.

2.10 16 ampens 2016 roma aBTop moxan xano0y B EBponeiickuii cya 1o mpaBaM 4eioBeKa.
Pemennem emmHONMYHOTO Ccynmeu oT 16 mroHs 2016 roma Cynm mpu3HANM >XKanoObI
HETPUEMIICMBIMH, TTOCKOJIBKY HEe OBUIH COOIOICHBI TpeOyeMbIe YCIOBHUS, YCTaHOBICHHBIC
crarbsamu 34 u 35 KoHBeHIMH 0 3amiuTe IpaB YeloBeKa H OCHOBHEIX cBoOo (EBpomneiickas
KOHBEHLIUS IO [IpaBaM YeJIOBEKa).

Kamoda

3.1  ABTOp yTBep)KIaeT 0 HapylleHuH ImyHKTa 5 crathu 9 Ilakra, paccmarpuBaeMoro B
COBOKYNMHOCTH ¢ TyHKTaMH 1 u 4 cratbm 9. ABTOp yTBepKZaeT, 4Tro (hakT ero
HEOOOCHOBAHHOTO COJEPKAHUS 110/l CTPaKeil B TEYEHHE CEMH MECSIEB HE ObUT OCHOpEH
pa3IMUHBIMM  OpPTaHaMH TOCYJapcTBa-ydacTHHKa, 4YTO caMO 10 ceOe paBHOCHIBHO
HapylueHuro myHkTa | crarbu 9 I1akTa. ABTOp Janee yTBEp>KAaeT, YTO 3aKOHOJATENbCTBO U

4 Consejo General del Poder Judicial, expediente num. 198/09, 28 de enero de 2010.
Ha moMeHT nomauu »xano0sl cTaths 294 OpraHn4eckoro 3aKoHa o cy1eOHOM BIaCTH Ii1acuia:

«1. Jluia, KOTOpBIE MOCIIE 3aKITI0YEHHMS 110]] CTPaXKy OBLIH ONpaBAaHbl HA OCHOBAHHU
OTCYTCTBHS COCTaBa MPETNOIaraeMoro NpecTymnIeHHs UK ObUTH ONPaBAaHbI HA TEX e OCHOBAHMSAX,
HMEIOT IIPaBO Ha KOMIICHCALMIO IIPH YCJIOBUH, YTO UM ObLI HaHEceH ymiepo.

2. Pa3mep KOMIICHCALMH yCTaHABIMBACTCS B 3aBUCUMOCTH OT BPEMEHH JIMILICHHS
CBOOO/IBI ¥ HACTYNUBIINX JIMYHBIX U CEMEHHBIX [OCIIC/ICTBHI.
3. TpeboBanue 0 KOMIEHCALMN PACCMATPUBAETCS B COOTBETCTBHH C MOJIOXKEHUSIMH

MYHKTa 2 MIPEAbIAYILEH CTaTbI».
CTOUT OTMETHTb, UTO BBIJIETICHHbIE a03allbl TyHKTA 1 OBLIN MPU3HAHBI HEKOHCTHTYIHOHHBIMU H
HeJIeHCTBUTENBHBIMU nTocTaHoBeHneM Koncrturynmonnoro cyna (85/2019) B utone 2019 rozmay.
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WHCTUTYTHI, AEHCTBOBABIINE HA MOMEHT MOJA4YM PA3IMYHBIX MCKOB O KOMIICHCAINH, HE
obecriedmii peaan3alio ero 1mpaBa Ha KOMIICHCALWIO 32 HE3aKOHHOE COAEPKaHUE IOJ
CTpakeH, 3aKpEIUIEHHOT0 B MyHKTE 5 ctaThu 9 IlakTa. B 3TOM CBSI3U OH MOAYEPKUBAET, UTO
cyneOHBIe OpTaHbl 3asSBIIA 00 OTCYTCTBUHU CyOeOHOW OIIMOKH M YTO aIMHHHCTpPATHBHAS
npoueaypa (GHUHAHCOBOH OTBETCTBEHHOCTH HCIIOJHHUTENIBHOM BIIACTH OIPEAEIHIA, YTO HE
ObUIO CiTydass HEHOPMAIBHOTO (DYHKIIMOHMPOBAHMS CHCTEMbBI OTIPABICHUS NPABOCYIHSL.
ABTOp TIOIUEPKHUBAECT, YTO 3TO O3HAYAET, YTO B MCMAHCKOH MPaBOBOH CHCTEME MOTYT OBITH
ClTy4yad, TTOJJOOHBIE TaHHOMY, B KOTOPBIX, HECMOTPSI HAa H30BITOK OTOBIBAEMBIX TIOPEMHBIX
CPOKOB B pe3yJbTaTe MpOLEcca HAKOIUICHWS IIPUTOBOPOB, TIOPEMHOE 3aKIIOYCHHE HE
SIBIISIETCSI HE3aKOHHBIM T XK€ HE MOJICKUT KOMIICHCAIINH.

3.2 AsTtop yTBepxknmaeT o HapymeHuu ctaThl 26 [lakTa, 3asBisis, 9TO B COOTBETCTBHH C
3aKOHOM, JEHWCTBOBABIIMM HA MOMEHT IOJAadl HACTOSIIETO COOOLICHUS, CYIIECTBYIOT
Cly4ad HEIPaBOMEPHOTO JIMIICHUS CBOOOABI, 32 KOTOPHIC BBHIMIIAYMBACTCS KOMIICHCAIIHS,
HampuMep NpeaycMOTpeHHble craThell 294 3akoHa O CydOyCTpOMCTBE, U ApPYrue ciydaw,
KOTOpBIE, XOTS W SIBIIAIOTCS HENPAaBOMEPHBIMH, HE IIOAJEKAT KOMIICHCAlud. ABTOp
YTBEPIKAACT, YTO TO JIEJIO KacaeTCsl €ro MpaBa Ha PaBEHCTBO IIEpel 3aKOHOM.

3aMeyaHus rocyIapcTBa-y4acTHHKA OTHOCHTEJbHO MPUEMJIEMOCTH COOOIIeHHs

4.1 B cBoux 3ameuanusx ot 23 mapta 2018 roga rocyqapcTBo-y4acTHHK YTBEPIKIACT O
HETIPHEMJIEMOCTH COOOIIEHNsS Ha OCHOBAHMHM IyHKTa 2 a) cTaTtbM 5 PDakyapTaTHBHOTO
NpOTOKOJa W mpaBmwia 96 e) mpasmn mpouenypbl Komwurera®. ['ocymapcTBo-y4acTHHK
OTMEUAeT, YTO 3TOT K€ BOmpoc ObII nepenad B EBponelickuii cya 1o mpaBaM 4eloBeKa U
OBLT IPHU3HAH HempueMJIeMbIM perreHreM 3toro Cyna ot 9 utons 2016 roxa. I'ocynapcrso-
YYacTHHK JOOAaBISET, YTO, MOCKOIBbKY EBpomelckuii cyx mo mpaBaM 4eloBEeKa B CBOEM
PEIIEHUH O HETPUEMJIEMOCTH CChIIaeTCs Ha CTaThio 35 EBponelickoit KOHBEHINH 110 TIpaBaM
YeJI0BEeKa, 3TO 03HAYAET, YTO OH PaCCMOTPEI JIEJIO TI0 CYIIECTRY.

4.2 rOCYI[apCTBO-y‘IaCTHI/IK CChIIACTCA HAa AIBHOC OTCYTCTBUC 000CHOBaHHMS U CChLIAETCS
Ha pelICHne 00 OTKIIOHECHUHU XOﬂaTaﬁCTBa 00 aMIIapo B KOHCTI/ITyLII/IOHHOM Cyae, B KOTOpOM
TOBOPUTCA O IBHOM OTCYTCTBUH HAPYILICHUA (I)yH,IlaMCHTaJ'ILHOFO IpaBa.

KomMmenTapuu aBTOpa K 3aMe4aHUsIM rocyAapcTBa-y4aCTHUKA OTHOCHTEJIbHO
NpHeMJIEMOCTH COO0LIEeHUs

5.1 B cBoux kommeHTapusx oT 18 urons 2018 roma aBTop yTBEp:KAaeT, uTo EBpomeiickuii
CyJ TI0 TIpaBaM YeJIOBEKa He yKa3al OCHOBaHHME HENPHUEMJIEMOCTH, ITO3TOMY HEBO3MOXKHO
y3HaTh KOHKPETHYIO MpPHUYMHY, 10 KOTOPOH €ro XoJaraiicTBO He ObUIO MPHUHATO K
paccMOTpeHHI0. ABTOp CChUTaeTCsi Ha CyneOHyro mpakTHKy Komurera’ M MOBTOpSET, YTO
coobmenne EBponeiickoro cyaa 1O TpaBaM YeNOBEKAa COJCPXKUT JIMIIb 3asBICHHE
OTKPBITOTO XapakTepa, 4To He Mo3BosisieT KoMutery HmpedmnonokuTh, 4YTO PacCMOTPEHHE
BKJIFOYAJIO JIOCTATOYHOE PAcCCMOTPEHHE 3JIEMEHTOB CyIllecTBa. ABTOp J100aBisIeT, YTO HET
TOYHOTO COOTBETCTBUSI MEXAy IpaBaMu, NpHU3HAHHbIMU EBponelickoidl KOHBEHLUEH MO
mpaBaM denoBeka U IlakToM, cchlulasich Ha MPEANOJIATaeMble PACXOXKICHHUS MEXITy
crarbelt 9, myHKT 5, [TakTa ¥ aHaNOrMYHOM cTaThed 5, MyHKT 5, EBponeiickoil KOHBEHIIUU
[0 NpaBaM 4YeJOBEKAa M yTBepikIas, 4To EBporeiickas KOHBEHIMs IO IpaBaM YEIOBEKa
IIPSIMO HE MPeayCMaTpPUBAET PaBO HA BO3MEIIEHHE yIepOa, Koraa 4eJlIoBeK ObLI He3aKOHHO
WM HEOOOCHOBAHHO 3aJIepKaH B TIOPbME.

5.2  ABTOp BHOBB 3asBISIET, YTO T'OCYNApCTBO-YYAaCTHHK OTKa3bIBaeT €My B IpaBe Ha
BO3MeELIEHHE ymepda 3a CeMb MECSIeB YPEe3MEpHOTO COAEPXKAaHUS I0J] CTpakei.
Kpome Toro, oH ykasplBaeT, 4TO NPHYMHEHHBIH YIIEPO OTHOCUTCS HE K KOHKPETHOMY
cyneOHOMY OpraHy, a K CHCTEME HCIIOJIHEHMS HaKa3aHWH, KOTOpas MOXET NPUBECTH K
BO3HHMKHOBEHHIO CUTYalUH, TOJJOOHBIX paccMaTpHBaeMOii, N3-3a HEOTIPABJaHHOH 3a/IEPKKH.
ABTOp OTMEUAET, YTO JJAHHOE COOOILEHNE BBIXOMT 38 PAMKH OTAEJIBHOTIO Jela, HOCKOJIBbKY

6 CCPR/C/3/Rev.8.
7 CM. Auabans ITyspmac npomue Ucnanuu (CCPR/C/107/D/1945/2010).
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aHAJIOTMYHAsI CUTyalus HaONIOJaeTCs B TOCYJapCTBE-YIaCTHHKE B OOJBIIOM KOJMYECTBE
JIeTI, CBSI3aHHBIX C 00BEMHEHHBIMH MpoLieccamus.

5.3  AsBTOop momuepkmBaeT, 4To TOT (hakT, 4T0 KOHCTUTYIHMOHHBIA Cya HE TPHUHII K
PacCMOTPEHHIO €ro XOJaTaicTBO 00 aMmapo, HE O3HA4aeT aBTOMATHYECKH, YTO €ro
coo01IeHne SBIIeTCS HeOOOCHOBAHHBIM, M YKa3bIBAET, YTO TOAa4da XoqaTalicTBa 00 ammmapo
SIBISIETCSI YaCThIO MCUEPIIaHNUsI BHYTPEHHUX CPEIICTB NTPABOBOI! 3alUThI. ABTOp H0OOABIISIET,
9T0 0TKa3 KOHCTHUTYIIMOHHOTO Ccy/ia SIBISIETCS YaCThIO €T0 MPUYUH IS TIOAA4X COOOICHUS
B Komurer, ykasbiBas, 4to B pemeHnn KOHCTUTYIHOHHOTO Cyia OTCYTCTBYET MUHUMAaJIbHAS
MOTHBAallMsI W YTO IIpaBO, MPEIyCMOTpPEHHOE IyHKTOM 5 cratbu 9 Ilakra,
HE KBaTH(HUIUPYETCs] BO BHYTPEHHEM 3aKOHOAATENBCTBE KaK OCHOBOIIOJIAraromee Ipaso.

54  ABTOp YTOUHSET HCKOMBIC CpEACTBA IPABOBOM 3aIMTHL, BKIIOYAs 3asBIICHHE
KomuTera o TOM, 9TO TOCYZapcTBO-yYacTHWK HapyLIMJIO €ro IIpeArojiaracMble IpaBa,
U IPU3HAaHKWE €To MpaBa Ha (MHAHCOBYIO KOMIICHCALMIO 32 IIEPHOA HEOOOCHOBAHHOTO
coziep KaHUs MOJ CTpaXkel, KOTopasi, IO OLIEHKE aBTopa, coctasiseT 32 508,57 eBpo mitoc
YCTaHOBIICHHBIE 3aKOHOM MpOIEHTH ¢ 29 Hos0ps 2008 roma. Kpome toro, aBTOp TpeOyeT
¢uHAHCOBOI KOMIeHcanmnd B pasMepe 520 eBpo 3a pacxogsl Ha FOPHIUYECKOE
MIPEACTABUTENBCTBO, HYTO BABOE MPEBBINACT CYMMY, BBIIUIAYEHHYI0 MHUHHCTEPCTBOM
IOCTHLIMM HA3HAYCHHBIM CYZOM aJBOKaTaM 3a I[ofady XojaTalcTBa 00 ammapo B
KoHcTHTYIHMOHHEINH CyA. ABTOp OOBSCHSET, YTO 3TO BO3HATPAXKICHHE SBISICTCS YHCTO
CHMBOJIMYECKHM M IIPEAHA3HAUCHO KaK KOCBEHHOE TpeOoBaHME OoJiee BBICOKOHM OIIIATHI
Tpy#a o¢HIMaTbHO Ha3HadaeMbIX anBokaroB. Hakorem, asrop mnpocut Komwmrer
MOTPeOOBATh OT TOCYIAPCTBA-YIACTHUKA N3YyUHUTh U IEPECMOTPETH CBOE 3aKOHOJATENILCTBO,
Kacarolieecsl IpaBa Ha BO3MEIIEHHE ymiepOa mo0oMy JIHIly, KOTOpoe OBUIO HE3aKOHHO
JIMIIEHO CBOOO/IBI, C TEM YTOOBI CAETATH ITO MOJIOKEHHE SICHBIM H YETKHUM.

JlonoTHNTe IbHBIE 3aMeYaHUS TOCY/IaPCTBA-YYACTHHKA OTHOCUTEIbHO MPHEMJIEeMOCTH
COOOIIEHNs U 3aMeYaHNS 110 ero CylIecTBY

6.1 26 wroms 2018 roma rocymapcTBO-YYAaCTHHK IIPEACTABHIIO CBOM 3aMEUaHUS
OTHOCHUTEJIFHO MPHUEMJIEMOCTH W CYIIECTBAa COOOIICHMS, NPEICTABICHHOTO aBTOPOM.
l'ocynapcTBO MpU3HAET, YTO aBTOP OTOBUT HA CEMb MECSIIEB OOJIBIIE, YEM CIIEIOBAIO H3-3a
TOJIKOBAHMS Ha3HAYCHUS HAKA3aHUS 110 COBOKYITHOCTH NPHUIoBOpoB. OHAKO TOCYAapCTBO-
YYacCTHHK YTBEP)KAAeT, YTO aBTOp HE IOAHWUMANI B HAIHMOHAIBHBIX Cylax BONPOC O
HapyUIeHNH MPUHINIA PABEHCTBA TIE€pel] 3aKOHOM B COOTBETCTBHH cO crarbeit 26 Ilaxra.
Kpome Toro, oHO 100aBiIsieT, 4TO aBTOP BIEPBHIE BBIABUHYJ apTyMEHT 00 OTBETCTBEHHOCTH
3a HEONpaBJIaHHYIO 33JepKKy B HaIloHanbHOM BBICOKOM Cyji€, KOTOPBIH, YIUTHIBasl €ro
HaJ[30pHBIA XapakTep, He MOT JaTh OIEHKY 3TOMY YTBEpKIeHHIO. [ ocyaapcTBO-y4acTHUK
npocut KoMuTeT nmpu3HaTh yTBEpKAEHHS, Kacarolluecss HapyIIeHWs MyHKTa 5 craTtb 9,
paccMaTpUBaeMOro B COBOKYNHOCTH C IyHKToM 4 crtatb 9 u crateedl 26 Ilakra,
HEMPUEMJIEMBIMU B CBSA3H C HEUCUEPIIAaHUEM BHYTPEHHUX CPEJCTB IPABOBOM 3aIUTHI.

6.2 TocymapcTBO-y4acTHHK yTBEpKAaeT, 4To HapymeHust cratbu 9 [lakra Her,
MIOCKOJIbKY OHO OTMEYaeT, YTO aBTOp HE YTBEPI)KAAET, UTO JII0OOH M3 CEMH BBIHECEHHBIX
IIPUTOBOPOB CBS3aH C «IIPOU3BOJIBHBIM apecTOM WM COJAEPAKAHUEM MOJ CTpaxeiD».
Onwpasich Ha myHKT 20 3amedanns obmero nopsiaka Ne 35 (2014) Komurera, rocynapcrso-
YUYaCTHHK JI00aBIISIET, 4TO 0OBEKTOM OLIEHKH st 1iesiei [1akTa siBiseTcs BOmpoc o ToM, Obln
JM CcyneOHble pelleHWs O Ha3HAYeHWHM HaKa3aHWs 10 COBOKYITHOCTH HPUTOBOPOB
IIPOM3BOJILHBIMHU, Ha YTO CaM aBTOp OTBEYAEeT, YTO He OOHAPYXWII CyneOHO# ommbku. Yro
KacaeTcd MyHKTa 4 ctateu 9 IlakTa, rocyqapcTBO-y4acTHUK CChLIAETCS HA MyHKTHI 39 u 41
3ameuanue oduiero nopsaka Ne 35 (2014) u yTBepskaaer, 4To OH HE IPUMEHHUM K JAHHOMY
JIeTy, YYUTBIBAsi, YTO «3TO IPAaBO HANpABJIEHO HA OCBOOOXKHeHHWE (Oe3ycllOBHOE WIH
YCIIOBHOE) B ClTy4ae HE3aKOHHOTO JINIICHHSI CBOOOIBI», U YTBEPKIAET, YTO OH HE IPUMEHHM
K HacToseMy neny. ['ocyqapcTBO-y4acTHHK TakkKe YTBEP:KIAET, YTO IMyHKT 5 CTaTbu 9
IIPU3HAET MPaBO Ha MOIy4YEHUE CPEACTBA MPABOBOIl 3aIIUTHI TONBKO B CIIydae HE3aKOHHOTO
3ajiepKaHusl, CChUIAsCh HA IMyHKT 51 3ameuanust ooutero nopsiaka Ne 35 (2014) u cebuiasch

ABTOp COOOIICHHUS HE PEIOCTABIISIET HUKAKOH JOMOIHUTENbHOH HH(OPMALIHH, TOATBEPIKIAIOLICH
9TO YTBEPXKJCHUE.
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Ha 1Ba coobuienust B Komuret®. B 3T0M CBs3M rocyaapcTBO-y4acTHHUK MOAYEPKUBALT, YTO
TOT (hakT, YTO OOBHHAEMBIH B CyAeOHOM TIIpolecce OBUI OKOHYATENBHO OIpaBJaH,
HE ABJIAETCS JOCTATOYHBIM [UISl TOTO, YTOOBI CAENATH JF000€ MPEIBIAYIIEE COACPKAaHNE MO
cTpaxeil «He3akoHHBIM»!®. ['0CymapCcTBO-yYaCTHHK YTBEp)KIAeT, YTO eIWHCTBEHHBIH
apryMeHT, KOTOPBIH MOXKET MPHUBECTH aBTOP, 3aKIIOYACTCS B TOM, YTO «HE3aKOHHO» WIIH
«IIPOTUBO3aKOHHO» SKBUBAJICHTHO «HEOIPABJAHHON 3a/IEPXKKE», a 9TO HE TaK, TIOCKOJIBKY B
[NakTe «HeompaBmaHHas 3aJep)KKa» YIOMHHAeTCsS TOJbKO B crtatbe 14. [ocymapcTBo-
YYacTHHK [00aBIsIET, 4TO B JIIOOOM Cilydae aBTOp HE MOJHMMAl 3TOT apryMEHT B
HAaIMOHAJIBHBIX Cy/Aax.

6.3 B orHomenmnm xamoObl aBTOpa mo craThe 26 IlakTa rocymapcTBO-y4acTHHK
YTBEpIKIaeT, 9TO aBTOP BIIEPBBIE OOpaImaeTcs ¢ 3Toi xanodoi B Komuter. OHO mobasiser,
YTO aBTOP TAaKKE HE CMOT COCIAThCA B HALMOHAIHHOW MPaBOBOW CHCTEME HA TO, YTO €TO
JIeTI0 TIPUPABHUBAETCS K AETy O NMPEABAPUTEIHHOM 3aKIIOUEHHUH, KaK 3TO MPETyCMOTPEHO
cratbeit 294 3akoHa O CyIOyCTpOHCTBE, WIHM K Jelly O CyIOcOHOH OmmnOKe, Kak 3TO
peaycMOTpeHo crtatbelt 293 maHHOTO 3akoHa. OHO TOMYEPKUBAET, YTO (UHAHCOBAS
OTBETCTBCHHOCTh 32 HEOOOCHOBAaHHYIO  3aJp)KKy IIPEAyCMOTpeHa  cTarher 292
ynomsiHyToro 3akoHa. OHO m00aBisieT, 4TO yTBEPXKICHHE, OTHOcAmeecs K crathe 294
OpraHnyeckoro 3akoHa O CyAeOHOH BIacTH, OBUIO CHOEMaHO HE B aJMHHUCTPALUH,
a HETIOCPEJCTBEHHO B CyJax, KOTOpBIE SBIMIOTCA CylJaMH, pacCMaTPUBAIONINMHU
aJMHUHUCTPATUBHBIE ACHCTBUSA, U HE MOTYT BBIHOCHTH DEIICHHS II0 TOMY, YTO HE OBLIO
3alpOIIEHO B XOJI€ 3AMUHUCTPATUBHOTO Pa30MpaTebCTBA.

6.4 T'ocymapcTBO-y4acTHHK yTBEPXKIA€T, YTO IIYHKT 5 CTaTbu 9 NMPUMEHSETCS TOJBKO
TOT/1a, KOT/Ia CO/IEPXKAHUE MO CTPAXKEH MOXKHO CUNTATh HE3aKOHHBIM, a 3TO HE TOT CiIydail,
KOTZa pedb HIET O HeolpaBAaHHOW 3anepkke. OHO moOamiser, uyro Ilakt perymmpyer
HEOIpaBIaHHYIO 33/IEPXKKY TOJIBKO B CTaThe 14, Ha KOTOPYIO aBTOP HE CChIIACTCA M KOTOpas
HE NPUMEHUMa K JIaHHOMY Jeny. Kpome Toro, rocynapcTBo-y4acTHHK yTBEpXKIAeT, UTO B
JTAHHOM KOHKPETHOM CITy4dae pedb He /1T O He3aKOHHOM MJIN TIPOU3BOJIBHOM 3a/IePKAHUH,
a CKopee O NPHMEHEHUH IEHUTCHIMAPHOH IOJUTHKM MO HA3HAYCHWIO HAKa3aHMS 10
COBOKYITHOCTH IPUTOBOPOB, BBIHECEHHBIX B COOTBETCTBHM C 3aKOHOM, M IIO3TOMY 3TH
cyleOHbIe penIeHus] He HOCST NMPOM3BOJILHOTO Xapaktepa. OHO mo0aBisier, 4To MpaBoBast
CHCTEMa PETYJIMpYyeT MaTepHaJIbHYI0 OTBETCTBEHHOCTh 3a HEONPABJAHHYIO 3aJEpP)KKy B
crarbe 292 OpraHu4ecKkoro 3aKoHa O CyAeOHOH BIACTH.

KomMmenTapuu aBTOpa K 3aMe4aHUsIM rocyAapCcTBa-y4aCTHUKA OTHOCHTEJIbHO
MPUEMJIEMOCTH U CYLIeCTBA COOOLIeHUS

7.1 B cBoux 3amedanusx ot 11 HosOps 2020 roma aBTOp MOBTOPSIET, YTO OH OBLT JINIICH
cBO0OIBI, KOT/Ia COAEpKaHNE MO CTPAXKEH HE NMEJI0 3aKOHHBIX OCHOBAHHMH B COOTBETCTBUH
C UCIAHCKUM 3aKOHOJATEIbCTBOM M  TOJKOBAaHMEM CYAEOHBIX OpraHoB. ABTOp
MIOJIYEPKUBAET, YTO 3TO JIMIIEHHE CBOOOJIBI HAa CEMb MECSIEB OBLIO NMPOM3BOIBHBIM U
HE3aKOHHBIM M BBIXOJIMJIO 33 PAMKH TOTO, YTO OBIJIO ONpPEeNICHO CYAeOHBIMI OpraHaMu IpH
IIPUMEHEHNUHU CTaThbH 76 YTOIOBHOTO KOJEKCA.

7.2  Tem aBrop OoOpamiaer BHUMaHHE Ha TOT (DAKT, YTO IOCIE CBOETO OCBOOOXKICHUS
16 saBapst 2008 roga oH oOpamaics B pa3iIMYHbIE KOMIIETEHTHBIE OpraHbl roCyJapcTBa-
yYacTHHKAa C NpPOChOOM O KOMIEHCAlMH 3a HE3aKOHHOE COJEp)KaHWe II0Jl CTpaKew.
OH no6aBiseT, 4YTO, IOCKOJbKY OH HE SBISIETCS JKCIIEPTOM B OOJIaCTH IIpaBa, OH
UCIIOJIb30BaJI CBOM COOCTBEHHBIE CJIOBA U HE BCErJja COOTBETCTBYIOIIYIO TEPMHHOJIOTHIO, HO
BCET/1a MPHJICPKUBAJICS OJTHOM U TOW )K€ JIMHUM apryMEHTALUH, YTBEPKAasl, YTO NCTIAHCKHE
BJIACTH YLIEMJISIOT €r0 IPaBo Ha CBOOOIY, HEIPAaBOMEPHO JINIIAN €r0 CBOOOJIbI B TEUEHUN
CeMH MECSIIEB, M TpeOyeT NCTIPaBUTh ITO HApyIICHHUE.

7.3 ABTOp YTBEPKAACT, YTO HCIIAHCKOC 3aKOHOAATCJILCTBO O IIpaB€ Ha IMOJY4YCHUC
BO3MCIICHHUA B ClTydadX HE3aKOHHOT'O apecTa UM COACPKAHUA MOJ CTpa)Keﬁ SABJISACTCA IBHO
HECOBCPUICHHBIM. B or0ii ¢cBa3u oH HamomuHaeT 00 orkase Ilamartel mo YTr'OJIOBHBIM A€JIaM

9 Vebepaanz npomue Ascmpanuu (CCPR/C/71/D/963/2001), 1. 4.4; u B. . E. npomué Hudepnandoe
(CCPR/C/46/D/432/1990), 1. 6.5.
10 3ameuanme obmero nopsaka Ne 35 (2014), m. 51.
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BepxoBHOro cyma mpu3HaTh CyAeOHYI0 OIMMOKY, a Takxke 00 oTkaze MwuHHCTEpcTBa
IOCTUIIMH U HalmoHanpHOTO BBICOKOTO Cyza MPU3HATh HEHOPMAJIbHOE (DYHKIHOHUPOBAaHHE
CHCTEMBI OTIPABJICHHS NMPABOCYAWS. ABTOp YTBEp)KHACT, YTO DA3NU4YMi B IOIXOJAX K
BO3MEIICHHIO yIiep0a He JOJDKHEI IPEISITCTBOBATD BHIILIATE KOMIICHCALIMH JIULAM, KOTOPbIE
ObUTH HEOOOCHOBAHHO JIUIIEHBI CBOOOIHI.

7.4  UYto kacaercs ctateu 26 Ilakta, TO aBTOp MOBTOpSET, YTO HAPYILICHHE TIpaBa Ha
PaBEHCTBO IIEpes 3aKOHOM YIIOMHHANOCh B HaIlMoHadbHOM BBICOKOM CyZE€ M B €TO
XOJIaTalCTBE 0 TMpPOIEIype aMIapo co cchuIkoi Ha craThio 14 Koncturynmu Vcmanuwm,
B KOTOPO OTPa)XEHO 3TO MPaBO.

7.5 OOocHOBBIBas HE3aKOHHBIN WM TPOW3BOJIEHBIA XapakKTep €ro 3aJep>KaHHs, aBTOP
yTBepkmaer, u9rto mnyHKTHI 16 wu 17 mnpunsroro Komurerom 3amedanus oOrmero
mopsinka Ne 35 (2014)  comepkaT He 3aKpBITBIH IEepedeHb BO3MOXHBIX — CIIy4dacB
IIPOM3BOJILHOTO MJIM HE3aKOHHOTO 33I€PKaHus, a OTKPBITHIHA mepedeHb. OH yTBEPXKIAeT, 4To
ecnu Obl KOHKPETHBIN Cilydaldl COAEpXaHHUs MOA CTpaked Oe3 3aKOHHBIX OCHOBAaHHH B
pe3yibTaTe COBOKYIHOCTH IPUTOBOPOB, BEIHECEHHBIX HA OCHOBAHHUH CTAaThH 76 YTOIOBHOTO
KoZieKca, He ObL1 Obl MPU3HAH IPOW3BOJIBHBIM, TO NMPHUMEHEHHE M 3(PPEKTUBHOCTH 3TOH
CTaThM W TPHUHIMUIIA HA3HAYCHMS HAKa3aHWA 10 COBOKYMHOCTH IIPHUIOBOPOB OBUTH OBI
OCTaBIJICHbI HAa YCMOTPEHHUE CyJICOHBIX OPTaHOB M CPOKOB, KOTOPHIE OHM HCIIOIB3YIOT UIS
paspemieHnst Bompoca 00 OOBEIMHEHWH NPUTOBOPOB; 3TO MPOTHUBOPEYMT IPHHIUIIAM
IIPaBOBOH ONPE/ICICHHOCTH 1 3aKOHHOCTH 110 YTOJIOBHBIM AeTaM. ABTOp HalIOMHHAET, YTO B
myakre 20 mpuaaTtoro Komumrerom 3amedanus obmero mopsaka Ne 35 (2014) werko
YKa3bIBa€TCs, YTO OCY)KICHHBIE JIMLIA MMEIOT ITPaBO HA KOPPEKTHUPOBAHNE CPOKA HAKA3AHHS
B COOTBETCTBHH C BHYTPEHHUM 3aKOHO/ATEIbCTBOM.

7.6 ABTOp yTBEpXIacT, 4TO IPOM3BOJILHBIM apecT HIIM COJCpIKaHHE IOJ CTpaxeH ¢
TOYKH 3pEHUSI NOIyYCHNSI KOMIIEHCAIIMH B COOTBETCTBUH C MyHKTOM 5 ctaTthu 9 IlakTa He
UCKJIIOYAeT IIPOM3BOJIBHOE 3aJep)kKaHue, BBI3BAaHHOE, B YaCTHOCTH, YpE3MEpPHBIMHU
3agepkkaMu. OH IOJTYEPKHMBACT, YTO IyHKT 5 CTAaTbu 9 1MOApasyMeBaeT, 4To, €CIU JIUIO
ObUIO HE3aKOHHO 3aKJIIOYEHO B TIOPEMY, OHO HMMEET IpaBO Ha BO3MEIICHHE yIepoa,
HE3aBHCUMO OT HPUYMHBI TAKOTO HE3aKOHHOTO 3asepxkanust. OH pobasisier, 4To cratbs 14
[Takra u nyHkT 4 crarbu 9 [lakra gononHsOT OyHKT 5 ctaTh 9 [lakTa. ABTOp OTMEUaeT,
YTO 3TOT apryMEHT OBLI NPSIMO HCIIONb30BaH B HanmoHaILHOM BBICOKOM CyJe M YTO U3
TIPEABIIYIIEro pa3oupaTenbcTBa SIBCTBYET, YTO HAIMOHAIBHBIC CY/ABI 3aTSATHBAINCH, YTO
03HAYaJI0, YTO C CAMOT0 HaJaJla COXPAHsIIACh Ta )K€ JIMHUS apryMEeHTalnH.

Oocy:xnenus B Komurtere

Pacczwompenue eonpoca o npuemiemocmu

8.1  Ilepen s paccMoTpeHwHs Jto00i xao0bl, conepkaieiics B cooouiennn, Komurer
JIOJDKEH NPUHATH PEICHHE B COOTBETCTBUH C TPABUIIOM 97 CBOMX MPABUII IIPOLIEAYPHI O TOM,
SBISIETCSL JM JaHHOE COOOIIEHHEe TNPHEMIIEMBIM B COOTBETCTBMM ¢ DaKyJbTaTHBHBIM
IIPOTOKOJIOM.

8.2  Kommurer 0TMEYaeT, YTO B COOTBETCTBUH C IIYHKTOM 2 a) cTaTh 5 DaKyIbTaTUBHOTO
MIPOTOKOJIa U OTOBOPKOM rOCyIapCTBa-y4acTHHUKA K ATOMY NOJIokeHUI0 KoMuTeT HE MOXKeT
paccMaTpuBaTh BOIPOC, KOTOPBIM paccMaTpUBaeTCs WJIM YXKE paccMaTpuBalici B
COOTBETCTBHH C JIPYTOH TIPOLEAYPOH MEXKIYHAPOJAHOTO pa30MpaTeNbCcTBA — HIIH
yperyiaupoBanusi. KoMUTET cchllaeTcsi HA CBOIO MPABOBYIO MPAKTHUKY, COTIACHO KOTOPOit
«OJMH W TOT JXK€ BOIPOC» MO CMBICIY IyHKTa 2 a) CTaTbd 5 CIIeAyeT MOHUMATh KakK
OTHOCSIIUICS K OJTHOMY U TOMY K€ aBTOPY, TEM K€ (paKTaM U TeM YK€ OCHOBHBIM MpaBam?l.
Komurer otmeuaer, uTo oOparieHue aBTopa B EBporeiickuii ¢y mo nmpaBaM 4ejaoBeka ObLIo
OCHOBAHO Ha TeX ke (PaKTaXx M Kacalloch TE€X K€ MAaTCPHUANBHBIX IPaB, YTO U T€, KOTOPHIC
ObUTH 3aTPOHYTHI B HacrtosieM cooOrieHun. ITostomy KomuTer noimKkeH OmpeaenuTh,
«paccmatpuBam» s Cya 3TOT JKe€ BOINPOC IO CMBICIAY IyHKTa 2 a) cTaTbu S
®daxynbTaTUBHOTO MpoToKoJia. B aToit cBs3u Komurter otmeuaer, uyto 16 urons 2016 rona
EBponeiickuii cyq mo mpaBaM 4elnoBeka OOBSBUII kajlo0y aBTOpa HEMPHEMIIEMOH Ha TOM

' emepcen npomus I'epmanuu (CCPR/C/80/D/1115/2002), . 6.3.
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OCHOBaHHH, YTO OHA HE OTBEYACT TPEOOBAHMUSIM IPHEMIIEMOCTH, H3JI0KEHHBIM B CTAaThAX 34
u 35 EBponelickoii KOHBEHIIMM O IIPaBax yejaoBeka. KoOMUTET cchlIaeTCs Ha CBOIO MIPaBOBYIO
MIPaKTUKY, COTJIAaCHO KOTOPOM B TeX ciyyasx, korna EBponeiickuil cys o npaBaM 4ejioBeKa
OCHOBBIBAET 3asIBJIICHHE O HETPUEMJIEMOCTH HE TOJIBKO HA MPOLECCYaNbHBIX OCHOBAHUSX, HO
U Ha OCHOBaHMAX, YKa3bIBAIOIINX Ha ONpPEIEICHHYIO CTENEHb PAacCMOTPEHHs Aeha IO
CYIIECTBY, KAKMM ObI OTPaHMYCHHBIM OHO HH OBLI0, 3TO AENO0 OyIEeT «PacCMOTPEHO» B TOM
3HAYEHHWHU, KOTOPOE MPHIACTCS 3TOMY BBIPRKEHHIO B OTOBOPKAX K CTAaThe 5, MyHKT 2 a),
dakynpraTUBHOrO NMpotokonal?. B nanHoMm ciiydae KomuTer oTMeuaer, 4TO JTaKOHUYHBIN
xapakrep pemenust Cya He O3BOJISIET EMY C YBEPEHHOCTHIO ONPEAEINTD, pACCMATPUBA JIH
Cyn cymiectBo jena, XoTsi Obl B orpaHudeHHOM oObemes. Takum obOpazom, Komurer
CYHTACT, YTO MYHKT 2 a) cTaThMl 5 DaKkyIbTaTHBHOTO IMPOTOKOJIA HE HAHOCHUT ymiepOa
PacCMOTPEHHIO UM HACTOSIIETO COOOIIEHHS.

8.3  Komurer mpmHMMAaeT K CBEJCHHIO apTyMEHT IOCyAapCTBa-ydacTHHKAa O TOM, 4YTO
aBTOp HE MCYEpIIaN Bce MMEIONINECs] BHYTPCHHHUE CPENICTBA NTPABOBOM 3alUTHI, HOCKOJIBKY
OH HE TOAHAI B HAaNMOHAIBHBIX CyJax BONPOC O TOM, YTO €ro IPEeArojaraeMoe
IIPOM3BOJILHOE 3ajiepKaHne OBUIO BBI3BAHO HEOPABAAHHOM 3aA€PKKOH M MPEIII0IaracMbIM
HapyLIEHUEM NYHKTa 5 cTaTbu 9 B COBOKYIIHOCTH cO cTaThedl 9, mMyHKT 4, a Takxke
HapylLIEHHEM IIpaBa Ha PaBEHCTBO IEpes] 3aKOHOM, 3aKpeIIeHHOro B crartbe 26 IlaxTa.
KomuTer mpuHMMaeT K CBEACHHIO JOBOJA aBTOpa O TOM, YTO Ha HAapyIICHHE TIpaBa Ha
PaBEHCTBO IEpe 3aKOHOM CChUIATHCH B HallmoHaIbHOM BEICOKOM CyZ€ M B XOJaTaicTBe O
MIPUMEHEHHUHU MPOLIEAYPhI aMIIapo B cBsi3U co craTheil 14 Koncruryuuu Mcnanuu, B KoTopoit
oTpaxeH 3ToT npuHmun. Kpome toro, Komurer orMedaer, 4To yTBEpXICHHE aBTOpa O
HapymieHHH cTtath 26 Ilakta He oOecreunBaeT HEOOXOAMMOHN NETATHM3ALMM U HE JaeT
HCUEPIBIBAIONIETO OOBSICHEHUS B CBS3M C MpPEANOjaracMbM HapylIICHHEM IIpaBa Ha
paBeHCTBO Tmepen 3akoHOM. Ilosromy Kommurer cumrtaer, 4To aBTOp HEZOCTATOYHO
000CHOBaJI CBOM YTBEp)KACHHUS O HapymeHMsX cTathi 26 Ilakta M cienoBaTeIbHO OHH
SIBIISIFOTCS] HEIIPHEMJIEMBIMH B COOTBETCTBUH €O cTaThell 2 PaKynbTaTHBHOTO MTPOTOKOIIA.

8.4 Komurer otMedaet, 4to aBTOp OBLI JHIIEH CBOOOAB M0 16 sHBaps 2008 roma Bo
UCTIOJTHEHUE OKOHYATEIbHBIX OOBHHHUTENLHBIX IPUTOBOPOB, 3aKOHHOCTD MJIM COOTBETCTBHE
KOTOPBIX COOTBETCTBYIOIIMM HAIIMOHAJIBHBIM WJIN MEKIYHApOAHBIM CTaHAApTaM He
cTaBuTCA 1oJ coMHeHne. Bmecte ¢ rem KomureT oTMedaer, 4To rocyAapcTBO-y4acTHUK HE
OTBETHJIO Ha BOIIPOC O TOM, YTO aBTOP XOJaTaiicTBOBAJI O BO3MEIIECHNH yiiepOa 3a IepHo.
BpPEMEHH, B T€UYEHHE KOTOPOTrO OH OBLI JHIIEH CBOOOJBI, MPEBHIMIAIONINNA MaKCUMAIbHBINA
CPOK, yCTaHOBJICHHBIH Cy/IeOHBIMHI OpTaHaMH B paMKax IPOLEypbl Ha3HAUCHNS HaKa3aHUs
10 COBOKYITHOCTH MpPHUTOBOPOB. Jliast TOro dYTOOBI OMNpEAENUTh OTBETCTBEHHOCTH
rOCyAapcTBa-y4acTHHKA 32 OTCYTCTBHE BO3MELICHHUS, HEOOXOIMMO NPHUCTYITUTh K aHAIHU3Y
YTBEPK/IECHHUS O HE3aKOHHOCTH CEMH MECSIIEB, IPOBEACHHBIX aBTOPOM B TIOPbBME IOCIE
BBIHECEHHs IIOCJIEAHET0 PELICHUs, OINpPEAEIAIONIero Ha3HAUYeHHe HaKa3aHWs 110
COBOKYIIHOCTU IIPUTOBOPOB, B IOJb3y aBTOpa. B cBere BhlmeunsnoxkeHHoro Komuter
CYMTAET, YTO YTBEPKJCHHS aBTOPa, KacarolllUecsl HE3aKOHHOTO XapaKTepa COAEepKaHUS MO
CTpakeil B TEUEHHE ITIOCIECTHUX CEMH MECSIEB, SBISIFOTCS JIOCTATOYHO OOOCHOBaHHBIMHU,
00BsBISIET COOOIIEHHE NMPHUEMIIEMBIM B CBSI3U C YTBEPXKICHMUSMH aBTOpa MO IYHKTY 5
cTatbu 9 B COBOKYNMHOCTH ¢ MyHkTamMM 1 u 4 crateu 9 Ilakta M mpucTymaer K ero
PacCMOTPEHHIO MO CYILIECTBY.

Paccmompenue dena no cywecmsy

9.1 Komurer paccMmoTpen HacTosiiee COOOIIEHHE B CBeT€ BCel HHGpOpMAaIHH,
MPEJCTaBIEHHOM €My CTOpPOHaMM, KaK 3TO HpPeAyCMOTpPeHO B IyHKTe | crtateu 5
®akynbTaTUBHOTO IIPOTOKOJIA.

2 Bepmennu I'anveec npomue Ucnanuu (CCPR/C/84/D/1389/2005), 1. 4.3; Booesax npomus Iorvuiu
(CCPR/C/88/D/1446/2006), 1. 6.2; Anvsepu npomus Llseyuu (CCPR/C/88/D/1416/2005), . 8.1,
u I'ynues npomue Asepbaiioxcana (CCPR/C/112/D/1972/2010), . 8.2.

8 Auaban Jlopc npomus Hcnanuu (CCPR/C/107/D/1945/2010), n. 7.3; u X. npomus Hopsezuu
(CCPR/C/115/D/2474/2014), 1. 6.2.
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9.2 KomuTer mpHHHMAaeT K CBEJCHUIO yTBEPXKICHHE aBTOpa O TOM, UTO TOCYIapCTBO-
YYacTHHK HapyIIMIO €ro MpaBo, MNPEeAyCMOTpeHHoe myHKToM 5 crateum 9 Ilakra,
OTKa3aBIINCh NIPEAOCTABUTh €My BO3MEIIECHUE yIepOa, MPHIMHEHHOTO €My B pe3yJbTaTe
CEMH MECSIEB, KOTOpPBHIE OH IIPOBEN B 3aKIIOYEHHH CBEPX CpPOKa, YCTAHOBICHHOTO
cyneOHBIMU OpraHaMu. B 3Toif cBsI3M aBTOp cchiiaeTcs Ha npuHATOe KoMuTeToM 3amMeyanve
obmero nopsimka Ne 35 (2014), B KOTOpOM TIpexycMaTpUBAETCs, YTO OCYXKACHHBIC JHIIA
HUMEIOT TIPaBO Ha KOPPEKTHPOBAaHME CPOKAa HAKa3aHWA B COOTBETCTBHM C BHYTPEHHHM
3aKOHOJIATEIECTBOM.

9.3 TIlockomeky B myHKTe 5 cTatbu 9 [akTa nmpemycmaTpuBaetcs 3 QeKTHBHOE MTPAaBO HA
BO3MEIICHHE yIepOa Al «BCceX, KTO ObUT HE3aKOHHO apECTOBAH MIIH 3aKIIIOUCH B TIOPBMY»,
KomuTer momxeH ompenenuTh, MOTYT JH CEMb MECSIEB, B TEUEHHE KOTOPHIX aBTOpP OBLI
JWIIEH CBOOOABI, M BO3MOXHBIA ymepO, KOTOPBIH 3TO MOTJIO MPUYUHATH €My,
KBaM(UINPOBATECS KAaK HE3aKOHHBIM apecT WM COAEpXKaHUE IO CTPaXeH MO CMBICITY
crathd 9, nyHKT 1, [lakra.

9.4  KomuTeT OTMeYaeT, 4YTo, XOTA €ro cymaeOHas MpaKTHKa COCpeloTodYeHa Ha
MIPEBEHTHBHOM 3aJIePXKaHUU M OCYIIECTBIEHHH TPOIECCYATbHBIX MIPaB M FapaHTHI BIUIOTH
JI0 MOMEHTA OCYKICHHs WM BBIHECECHHS CYIeOHOTO MPHUTOBOpPA, TOCYIApCTBA-YUACTHUKH
00s13aHBI 00ECTICYMBATD 3alIUTY M MOOMIPEHHE COOTBETCTBYIOMIMX MPaB, 3aKPEIUICHHBIX B
IMakTe, maxke Ha CTaIMH UCIIONHEHHUS TIPUTOBOPOB. B 3TO# CBS3M ClleyeT HAIOMHUTE O TOM,
gro KoMuTeT ykasam, d9TO CaMOBOJBHOE COIEpKaHHE 3aKIOUYEHHBIX CBEPX CPOKa HX
HaKa3aHUs SBJISETCS MPOU3BOJIBLHBIM M HE3aKOHHBIM, PABHO KakK W CAMOBOJIBHOE TIPOJIICHHE
Ipyrux (HopM cozepxkaHus Mo cTpaxeii’t. KoMurer Takke cden, 9To TEPMUH «TIOPEMHOE
3aKJIFOUEHNE» OTHOCHTCS K JIMIICHUIO CBOOOIBI, HAYMHAS C COMEPIKAHHS IO CTpaKeH W
apecra 10 OCBOOOKICHUsI'S.

9.5 KoMuTeT mpuHHMAaeT K CBEICHHUIO apryMEHTBI TOCYIapCTBa-y4aCTHHKA O TOM, YTO
CeMb MECSLIEB, B TCUCHUE KOTOPBIX aBTOP OBLI JINILEH CBOOO/BI, HE CIEAYeT pacCMaTpPHBATh
KaK TPOW3BOJIBHBIA apecT WM COJACpKAaHUE II0J CTPa)xei, CChUlasiCh Ha INPUHATOE
Komurerom 3ameuanme obmero mopsimka Ne 35 (2014) m yTouHssA, 4TO TOT (akT, UTO
OOBHHSIEMBIH B X0/1e CyaeOHOTO pa3OHpaTenscTBa ObLUT HAKOHEL[ ONPaBlIaH, HEJIOCTATOUYCH
JUIsL TOTO, YTOOBI IPH3HATH JI000€ MPEAbIayIlee COACPKAHUE MO CTPaXeil He3aKOHHBIM.
Kpome TOro, rocy1apcTBO-y4acTHHK yTBEPXKAAET, YTO HEONpPAaBAAHHAs 3aJepiKKa, KOTopas
MOTIJIa MPUBECTH K TAKOMY 3aJIep)KaHUI0, HE OXBaTbiBaeTcsi crartbeil 9 Ilakrta, a nHib
crarbeit 14.

9.6 KomuTeT HEOTHOKPATHO 3asBISUI, YTO IIOHATHE “TIPOM3BONBHBIA’ HE CIEIyeT
OTOXXIECTBIATh C TOHATHEM “TPOTHBOpEYANIMA 3aKOHY’, a CIEIyeT TOJKOBaTh Oolee
IIMPOKO,  BKIIOYAas  TakHe  OJIEMEHTHI, KaK  HEUCIpaBlIeHHE  HapylmIeHWH u
HecHpaBeIMBOCTEY 8. KOMHTET TakKe YTOUYHHII, YTO MOHATHE NPOU3BOJIBHOCTH «CICIYET
TOJIKOBaTh OoJiee IIMPOKO, C TEM 4YTOOBI OHO BKJIIOYAJO JJIEMEHTHl HEYMECTHOCTH,
HECNPaBeIUBOCTH U HEMPEJCKa3yeMOCTH, a TaKKe NPUHLHMI «HAJIeXalled MpaBoBON
npoueayps»t’. B a3T1oit cBa3u KomuTeT pasbsiCHsAET, 4TO NpPUMEpBI, YIOMSHYTHIC B
nyHkTax 16 u 17 ero 3ameuanust obuiero nopsaka Ne 35 (2014), npencrasisior coGoi
HEHCUEPIBIBAIOUINNA IEepeueHb TOr0, YTO CUUTAETCS IMPOU3BOJIBLHBIM MM HE3aKOHHBIM
3a[epKaHUEM B COOTBETCTBHM ¢ ITyHKTOM 1 crtarbu 9 Ilakra, a mpuMepHbIM mepeueHsb,
OCHOBaHHBIH Ha €ro 3aMEYaHMsIX U JOKTPHHE Ha JaTy OIyOIMKOBAaHUS 3aME4YaHHs 0OILIero
nopsaxa. Ilpu onpeneneHuu TOro, ABISETCA JIM 3aA€p:KaHHE WIM apecT MPOU3BOJIBHBIM,
Komurer mnpuHHMaeT BO BHHMMaHHEe COONIOJCHHE IPOLECCYalbHBIX TapaHTHi,

14

3ameuanue obuiero nopsiaka Ne 35 (2014), nm. 11 u 35; Yambara npomus 3ambuu
(CCPR/C/78/D/856/1999), 11. 7.3; u Komurer 1o npasam uesioBeka, Mnandanodicuna u Op. npomue
3aupa, coobmenne Ne 138/1983, m. 10.

3ameuanue obmero nopsaka Ne 35 (2014), m. 13.

A. npomus Ascmpanuu (CCPR/C/59/D/560/1993), 1. 9.2.

Mpyxone npomue Kamepyna (CCPR/C/51/D/458/1991), 1. 9.8; u Ban Aavghen npomue Huoeprandos
(CCPR/C/39/D/305/1988), 1. 5.8.

GE.22-27362


http://undocs.org/sp/CCPR/C/78/D/856/1999
http://undocs.org/sp/CCPR/C/59/D/560/1993
http://undocs.org/sp/CCPR/C/51/D/458/1991
http://undocs.org/sp/CCPR/C/39/D/305/1988

CCPR/C/136/D/3102/2018

COZIepIKAINXCS B IPYTUX CTaThsx [lakTa, TakuxX Kak IyHKT 4 cTaThd 9, a TakKe rapaHTHi,
3aKpeIUICHHBIX B cTaThe 14 [lakralé.

9.7  KomuTeTr HaIIOMHHAET, YTO BIACTH AOJDKHBI KAaK MOXKHO CKOpEE NPUHATH PELICHUE O
3aKOHHOCTH 3aJiepKaHus, 0 4eM ropopurcs B myHKTe 4 ctateu 9 Ilakra. Kak otmedanoch
BBIIIIE:

3710 npaBo pacrpocTpaHsAeTcs Ha Tro0oe 3a1epKaHne, KOTOPOEe IPOUCXOIUT B
pesynprare  OQUIMANBHBIX IEWCTBUH WIM HAa OCHOBAaHMH OQHULIHAILHOTO
paspeleHns], BKIIoYas 3aJep)KaHhe B CBA3H C YTOJIOBHBIM CYyIOHPOU3BOJACTBOM,
CoZlepyKaHHe II0J CTpaked Ha BOCHHOH ciryxkOe, 3amep)aHHe IO COOOpaKEHUSIM
0e30MacHOCTH, CONEpKaHME IONl CTpaXked B KOHTEKCTe OOPBHOBI C TEppOpPHU3MOM,
HEeZIOOPOBONBHYIO TOCIUTAIU3ALMIO, COACPKAHHME IO CTpaxkell B KOHTEKCTE
UMMHTPAlliH, KOTOPbIE OCYIIECTBIAIOTCS C LENbI0 BBIAAYH, M COBEPLICHHO
HEOOOCHOBaHHBIE 3a/IepKaHus .

Jluna, numieHHbIE CBOOOABI, UMEIOT MPAaBO HE TOJIBKO Ha alleJUIALNIO, HO ¥ Ha TO, YTOOBI
CPEACTBO NMPABOBOH 3aIIUTHI OBIIO PEMICHO M OCYLIECTBICHO 0E30TIaraTeNIbHO U KaK MO>KHO
ckopee®. Kak ompenmeneHo B crathe 76 YTONOBHOrO Kojekca VcnmaHuu, COBOKYITHOCTH
NIPUTOBOPOB JOJDKHA COOTBETCTBOBATH ATUM NPUHLIUIAM M H30eraTh HEONpPaBIaHHBIX
3a7iepKeK Ul 00eCHedeHus] TOro, YTOOBI BpeMs, B TEUEHHE KOTOPOTO JIUI0 OCTaeTCs
JIMIICHHBIM CBOOOBI, HE IPOJJICBATIOCH HEONPaBIaHHO WK 0€3 He0OXOJUMOCTH.

9.8 TeMm He MeHee IocyAapCTBO-YYaCTHHK YTBEPXKAACT, YTO B IAHHOM KOHKPETHOM
cilyyae pedpb IJIa HE O HE3aKOHHOM WJIM IPOW3BOJIBHOM 33JCPXKaHWHU, a O NMPUMECHECHHUH
MICHUTCHIIMAPHOW IIOJINTHKA B OTHOLICHWM HA3HAYCHUS HAKA3aHMUSA II0 COBOKYITHOCTH
IIPUTOBOPOB, BHIHECEHHBIX B COOTBETCTBHHU C 3aKOHOM Ha OCHOBE CyJEOHBIX pEIICHUi, He
HOCSIIIUX TIPOM3BOJIGHOTO XapakTepa. ABTOp, CO CBOEH CTOPOHBI, YTBEP)KHAET, UYTO
NIPUYMHEHHBIH ymepd MoXeT OBITh OTHECEeH He Ha CYeT KaKoro-JIM0O KOHKPETHOTO
CyIneOHOro opraHa, a Ha CHCTEMY HCIIOJHEHHsS IIPUTOBOPOB, KOTOPAask MOXET HMPUBECTH K
HEOIpaB/laHHBIM 3aJIepKKaM B TaKHUX CHUTyalMsX, KaK Ta, 0 KOTOPOH muer peds. Komurer
OTMEUaeT, 4YTO MepBas Mpochda aBTOpa O HA3HAUCHWM HAKA3aHWS II0 COBOKYITHOCTH
IIPUTroBOpPOB OblIa nogaHa 6 nexabps 2004 rofa, T. e. yepes 4eThIpe roja 1Mocje ero NepBoro
ocykaeHHs, Ooiee WeM depe3 JBa Trojia IIOCIE€ €ro IepPBOHAYAIBHOIO TIOPEMHOI'O
3aKJIIOYEHUS] M TTPUMEPHO Yepe3 LIECTh MECALEB I10CIE €ro IOCIeTHEr0 OOBHHUTEIEHOTO
MIPUrOBOpa, BBIHECEHHOTO YT0oJoBHBIM cysoM Ne 2 Butopuu-TI'acteiic 8 utons 2004 ropa.
IMpouenypa Ha3HAa4yeHWs HaAKa3aHMS 110 COBOKYIHOCTH IIPUTOBOPOB IO cTaTtbe 76
VYT0I0BHOTO KOJIeKCa ObLIIa OKOHYATENHHO IpeocTaBicHa aBTopy 9 staBaps 2008 rona, T. e.
Yyepe3 TPH C IOJIOBUHOM ToJia MOocJie MOAAa4YH NMEPBOHAYAIBHOI0 XOAaTalCTBa, HECMOTPS Ha
pewenue Ilanatel o yrosoBHbeIM aenam Bepxoshoro cyna ot 29 utons 2006 roga. IIpaso
0OBHHSAEMOTO OBITh CyAMMBIM 0€3 HEONpaBIaHHOW 3aJEp)KKH, IPEIYCMOTPEHHOE B
nyHkTe 3 ¢) craTbi 14 IlakTta, HaIIpaBJIEHO HE TOJIBKO HA TO, YTOOBI HE JOITYCTUTD CIMIIKOM
JUTUTEIIEHOTO PeObIBaHMS JIMIL B HEOIIPEAEIEHHOCTH OTHOCUTEINBEHO UX CyIBOBI, U, €CIIH OHU
coJiepkarcsl MOJ CTpakel B TeueHHe CyaeOHOro pa3OuparenseTBa, 00€cTeunTb, YTOOBI
TaKoe JIMIIEHNE CBOOOBI HE ITPOI0IDKANIOCH JIOJIbIIE, YeM 3TO HEOOXOANMO, B 3aBUCHMOCTH
OT 00CTOSITENBCTB JeNa, HO M Ha o0OeclieyeHre nHTepecoB mpaBocyaus?. To, 4To sBIsieTCs
pasyMHBIM, JOJDKHO OIIEHHBATBHCS C yYETOM OOCTOSITENBCTB KaXKAOro Jeiia, MPUHUMasi BO
BHUMaHHE, TPEXJE BCEro, €ro CIOXKHOCTH J1eJIa, MOBEJACHHE OOBHHIEMOIO M TO, KaKUM
00pa3oM aIMUHHUCTPATHBHbBIC U CYACOHbIC OpPraHbl PELIAlOT ATOT BOMPOC?,

9.9 B pmaHHOM cny4ae cCpeAcTBa MPaBOBOM 3allMTHI I OOECHCUCHHs TapaHTHi,
YCTaHOBJICHHBIX B HCIIAHCKOM 3aKOHOJATEIbCTBE M HHKOPIIOPUPOBAHHBIX B HWHCTHTYTHI
rocyAapcTBa-y4yaCTHMKa, BKJIIOYas NPEJCTaBICHHOCTh aJBOKATOM, HA3HAYEHHOIO IO
CBOEMY BBEIOOPY WM TIPEIOCTABICHHOTO TOCYJAPCTBOM, H/WJIH BO3MOKHOCTB JIJISI CyICOHBIX
OpraHOB WJIM NPOKYpaTyphl 3alpaliMBaTh Ha3HAYCHHE HAKa3aHHUS IO COBOKYITHOCTH

18 4. npomue Ascmpanuu, 1. 9.5; Canmynno Banvrada npomus Ypyzeas, coobmenne Ne 9/1977,

. 12 u 13; n 3amevanue obmero nopsiaka Ne 35 (2014), . 51.
3ameuanue obmero nopsiaka Ne 35 (2014), m. 40.

Tawm xe, 1. 47.

3ameuanue obmero nopsiaka Ne 32 (2007), m. 35.

Tam xe.
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puroBopoB ex officio, mpexycMoTpeHHOE B CTaThe 76 YTOTOBHOTO KOAEKCa, HE MO3BOIIITH
n30exath HEOOOCHOBAHHOTO COJIEPKAHHS aBTOpa MOJ| CTPAXKEH B TCUCHUE CEMH MECSIICB,
YTO MOTJIO MPUYUHHUTH MY BPE/l, KaK 3T0 ObLIO MOJATBEPIKACHO rOCY1apCTBOM-YIaCTHUKOM
1 CyIeOHBIMH OpraHaMu.

9.10 Kowmmurer cumTaeTr, YTO HANMOHAIBHBIC CYIBI JNOJDKHBI paccMaTpuBaTh (DakTel U
JI0Ka3aTeNbCTBA MM IPHMMEHEHHE BHYTPEHHETO 3aKOHOAATENhCTBA B KaX/IOM KOHKPETHOM
Cllydyae, €CIM TOJIBKO HEe OYyZET IOKa3aHO, YTO OICHKA JI0KA3aTENbCTB MM IPUMECHEHHE
HAaIMOHAJIFHOTO 3aKOHOJATENIECTBA OBUIM SIBHO NPOM3BOJIHBIMY HIIH NIPEICTABISIN COOOH
SBHYIO OIIMOKY WJIM OTKa3 B mpaBocyaumu?. B manHoM cimydae Komurer cumraer, 4to
TOCYAapCTBO-YYIAaCTHUK HE JOKA3aJI0, YTO NMPOAODKUTEIBHOCTh BPEMEHH, OTBEACHHOTO IS
YperyIupoBaHHs HPOLENypsl OOBEIUHEHHUS MPUTOBOPOB B COOTBETCTBHM CO CTaThel 76
VYTOIOBHOTO KOJEKCa, OblIa pa3yMHOH C Y4eTOM CTEIEHH CIO0XKHOCTH JAela M CyAeOHOI
MIPaKTHKH, YCTAaHOBJICHHOW BepXOBHBIM Cy/IOM B OTHOIICHWH HA3HAYCHUS HAKa3aHUS IO
COBOKYITHOCTH TIPHUTOBOPOB. ['0Cy1apCTBO-y4aCTHHUK TAaKXKe HE NMPEACTABUIIO apTYMEHTOB U
HE TPOAEMOHCTPHPOBAJIO, YTO OHO OOECHEUMSIO COONIIOZECHHE BCEX IPOIECCYalbHBIX
TapaHTHH, C TeM YTOOBI H30eKaTh TaKOH 3a/lepKKH U COAEp KaHUs IO/ CTPaKeH B TCUCHHE
CeMH MeCSLEB, YTO MOIJIO ObI OBITH Pe3yNbTaTOM OTCYTCTBHS IMPEACKa3yeMOCTH?* s
aBTOpa M Pa3IMUHBIX CyJeOHBIX OPTAHOB II0 BOIIPOCAM MPABHIBHOTO MIPUMEHEHHS PEXUMA
HaKOIUICHHS TIPUTOBOPOB M HaKa3aHMI B BUJE JNHUIIEHUS cBOOOIBI. B 3ToM cBsi3M ciemyer
HAallOMHUTBE O TOM, 4YTO MPUHIOMI TPEICKa3yeMOCTH OJDKEH COONIOAAThCsl KaK IpH
OTIpeIeTICHUH NIPaBOHAPYIICHH, TaK U IIPY HA3HAYCHWHU HaKa3aHUs, KOTOPOE OHO BIIEUET 32
co60ii?®. CrenyeT HallOMHUTB, YTO BO BCEX CIydasx 3aJepiKaHUs OpeMs YCTaHOBJIICHHS
IIPAaBOBBIX OCHOBAHUI M pa3yMHOCTH, HEOOXOJMOCTH B COPa3MEPHOCTH 3aICPKaHUs JEKHUT
Ha OpraHax, OTBETCTBEHHBIX 3a COJepXaHHe moj cTpaxel?. ['ocymapcTBO-y4acTHHK He
JI0Ka3aJI0, 4TO €ro ACHCTBUS B AaHHOM ciydac ObIM 3(GQEKTUBHBIMH C TOYKH 3PEHHSA
MIPEAOTBPALICHUST WM HEIOIYIICHUS 3a/epXKEeK B pa30upaTenbCcTBE II0 HA3HAUCHHIO
HaKa3aHUs 110 COBOKYITHOCTH IIPUTOBOPOB, KOTOPBIE MPUBENIN K HE3AKOHHOMY 3aIep)KaHHIO
aBTOpa. BMmecTo 3TOro aBTOp CTapaTeabHO HCUepHal MMEIONIMECs CPEJCTBA IPaBOBOM
3aUTBl A OoOecrevyeHuss TOro, 4YTOOBl HPOJOIDKHTENLHOCT €ro  HaKa3aHWs
COOTBETCTBOBaJIAa BHYTPEHHEMY 3aKOHOAATenbCTBY?’. KomureT cumTaer, dYro B
00CTOSITENILCTBAX JTAHHOTO JIeJIa CEMUMECSIYHBIM CPOK JIMIIEHUs] CBOOOJIBI, O KOTOPOM HAET
pedb B HACTOSAIIEM COOOIIEHIH, KOTOPBIH aBTOp 0TOBIBAM ¢ 17 mrons 2007 roga o 17 ssHBaps
2008 roma, OBLT IPOM3BOIBHBIM IO CMEICTY ITyHKTa | cTathu 9 [lakTa M 9TO TOCYHapCTBO-
YYacTHHK HapyIIWIO CBOE 00s3aTeNbCTBO 3alHMIIATh IPABO aBTOPa Ha CBOOOAY M JINYHYIO
HETIPUKOCHOBEHHOCTBH B COOTBETCTBHH cO cTaThe 9 [lakra.

9.11 B coOTBETCTBUM CO CBOCH COOTBETCTBYIOUICH IpaBOBOi mpakTukoi Komuter
MPUXOJUT K BBIBOLY O TOM, HYTO NPEJICTABICHHBIE €My (aKTbl CBHAETEIHCTBYIOT O
HapymieHnH nyHKkTa 1 cratem 9 Ilakta M YTO aBTOp MMEET NPaBO Ha BO3MEIICHHE B
COOTBETCTBHHU C MyHKTOM 5 ctathu 9 [lakTa?®. KoMHTET HAIOMUHAET, YTO IYHKT 5 cTaThu 9
[MTakTa 00s13pIBaET rocyjapcTBa-y4acTHUKH CO3JaTh HEOOXOIUMYIO IIPABOBYIO OCHOBY JUIS
NIPEJIOCTaBJICHUST KOMIICHCAIIMM KePTBaM, C TEM 4YTOOBI 3TO TIIPaBoO  SIBIISUIOCH
NPaBONPUMEHHMBIM MPABOM, & HE BOMPOCOM €X gratia WM AUCKPELHOHHOIo Xapakrepa?.
B nynkre 5 crateu 9 Ilakra He yrouHseTcs TouHas (opma NPOLELYpPbl, KOTOpas MOXET
BKJIIOYATh CPEJICTBA IIPABOBOM 3aIUThI IPOTUB CAMOTO rOCYAapCTBA-yYaCTHUKA UM IPOTUB
KOHKPETHBIX T'OCYJapCTBEHHBIX IOKHOCTHBIX JIML, OTBETCTBEHHBIX 3a HapyIIEHHE, NPHU

23

24

25

26

Puons-Pudenwmerin u op.npomus I'epmanuu (CCPR/C/82/D/1188/2003), 1. 7.3; u Ll]edvro npomus
benapycu (CCPR/C/77/D/886/1999), . 9.3.

EBpomnetickuii cyx o npaBam 4enoBeka, Jenv Puo [Ipada npomue Hcnanuu, NOCTaHOBIICHUE

o1 21 okts1i6pst 2013 roxa, mm. 124-132.

Tam xe, n. 91 u 111-117; u Arumyuaii npomue Anbanuu, nocranosnenue ot 7 pespans 2012 rona,
. 154-162.

OCHOBHBIE IPUHIHIILL U pyKoBoasiue nosoxenus Opranusanun O0benuneHHsx Harmi,
KacaloIUecs! CPEACTB IPABOBOIT 3aIUTHI U IPOLEYD, CBI3AHHBIX C IIPABOM JIHII, TUIICHHBIX
cBobOos!, o6pamarscs B cyn (A/HRC/30/37), mpuarum 13.

3ameuanue obmero nopsinka Ne 35 (2014), m. 20.

Ban Anvpen npomus Huoepranoos, 1. 5.8.

3ameuanue obero nopsaka Ne 35 (2014), n. 50; u Tomncon npomue Hoeoui 3enanouu
(CCPR/C/132/D/3162/2018), 1. 7.3.
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YCIIOBHH, 9TO OHHU SIBISIOTCS 3G ¢ekTuBHBIMAY. OH Takke He TpeOyeT CO3MaHUs eIUHOM
npouenypsl, obecrednBaronieii KOMIGHCAIMIO 32 Bce (JOPMBI HE3aKOHHOTO 3afepiKaHHs,
a e 3()(eKTHBHOW CHCTEMBI TPOUEAYpP, OOECIIEYHBAONINX KOMIICHCAIIMIO BO BCEX
Clly4asx, OXBaThIBAEMbIX ITYHKTOM 5 ctatbu 9 [akrad®.

9.12 KowmureT npuHIMAET K CBEACHUIO HECTIOCOOHOCTH 3asBUTEIS TIOyIUTh BO3MEIIICHHE
B CBSI3H C €0 IMPOU3BOJIBHBIM 3a/Iep’KaHIEM B COOTBETCTBUH co cTatheil 121 Koncturyrmm
Vcnannmn, HeCMOTpS Ha HCYEpIIaHUE BHYTPEHHUX CPEICTB MIPABOBON 3aIIUTHI B ATOH CBSI3H,
koTopoe Havaiock 30 ampens 2008 roma u 3akoHumnoch 4 Hos0ps 2015 rona,
C UCTIONTF30BAHNEM PA3IINIHBIX Cy/ICOHBIX U APYTHX MPOIETYP IS MOTYICHNS BO3MEIICHHS,
KaK 3TO yCTaHOBIIeHO B OpraHMYecKOM 3aKOHE 0 cyAeOHoi BiracTn. KoMuTeT HarloMUHaeT,
gTo ueTKas (opmymmpoBka myHKTa 5 ctatbu 9 IlakTa He moIycKaeT HCKIIOYCHHUH W3
TpeOOBaHUSA O BHIIIATE TOCYAAapCTBAMHU-YYACTHHUKAMH KOMIICHCAIMH 33 HE3aKOHHOE
3ajiepyKaHue WK JUIIeHHe cBo00AbIS2. B 310l cBsizu KoMuter cunraer, 4to gaxe B JTaHHOM
ciiy4ae, B KOTOPOM TOCYAapCTBO-YYAaCTHHK YTBEPXKIACT, UTO COICpPKAHHE TOJ CTpakei
OBUTO BBI3BAHO HE CyIcOHOW OIMOKOW WM aHOMAaJed B OTIPABICHHUU IPAaBOCYIHS,
a IPIMEHEHNEM TCHUTEHIIMAPHON IONUTUKA B OTHOUICHWM HA3HAYCHUS HAKa3aHUA II0
COBOKYITHOCTH TIPUTOBOPOB, BBIHECCHHBIX B COOTBETCTBHU C 3aKOHOM, YTO TIPHBEIO K
BEIHECEHHIO HETIPOM3BOJIBHBIX CYICOHBIX PEIICHH, B COOTBETCTBHHU C ITYHKTOM 5 CTaThbu 9
[NakTa coxpansieTcst 0053aTeNBCTBO 3aIIUIIaTh 3)(HEeKTUBHOE IIPaBO HA BO3MEIICHNUE yiepOa
B CBSI3H C TIPOM3BOJIbHBIM 3a/iepkanueM. KoMUTeT OTMeYaeT, 4To ¢ IOMOIIBIO Pa3IHYHbIX
MpOIeTyp, MMEIOMIMXCS MJIs BO3MEHICHHS yiepda B CBSA3M C IPOW3BOJIBHBIM MU
HE3aKOHHBIM 3aJIep’KaHueM, He ObUTO MPOBEICHO HUKAKOW OICHKH IIPOH3BOJIFHOTO HIIH
HE3aKOHHOTO XapakTepa CEMHMECSYHOTO COICp)KaHUS ION CTpaXke, M aHamu3 ObLI
OTpPaHMWYEH CTPOTUM NPHMEHEHHEM ICHCTBOBABIIETO Ha TOT MOMEHT 3aKOHOJATEIhCTBA O
Bo3MemleHNH ymepba. KoMmuTeT HamoMHHAaeT, YTO B CIy4asxX HE3aKOHHOTO WM
MPOU3BOJIFHOTO apecTa WIH JIUIICHUS CBOOOABI KOMIICHCAIIUS JKEPTBE HE JOJDKHA
MTOJIPEIBATh HE3aBUCHMOCTE CYJeOHOW CHCTEMBI, a MOJDKHA YKPEIUIATH MOJOTYETHOCTh U
JOBEepHE K CyNeOHOW cHcTeMe MyTeM MpPENOCTaBICHHUS KOMIICHCAIIMU 338 NMPUYHHCHHBII
yiep634.

10. KowmwuTter, HEWCTBYS B COOTBETCTBHH C IyHKTOM 4 ctatbu 5 DakympTaTUBHOTO
MIPOTOKOJIA, CYUTAET, YTO MPEACTABICHHbIE €My (aKThl CBHIECTEIHCTBYIOT O HapyIICHHH
rOCyAapCcTBOM-YJaCTHHKOM IIpaB aBTOpa IO MyHKTY 5 cratbu 9 [lakra, paccmarpuBaeMoro
B COBOKYNMHOCTH ¢ ITyHKTamu 1 u 4 cratbu 9 Ilakra.

11. U3 B cooTBeTCTBUU C IMyHKTOM 3 a) crarby 2 [lakTa rocyaapcTBo-y4acTHHK 00513aHO
MIPEZOCTaBUTh aBTOPY d(P(PEKTUBHOE CPEACTBO MPABOBOM 3aIIUTEL. DTO O3HAYAET, YTO OHO
JOJDKHO OOEcIieuuTh BceoObeMITIoNIee BO3MEIIEHUE JIMIaM, YbH IpaBa, NPU3HAHHBIE B
[Maxre, 6puM HapymeHsl. TakuM 00pa3oM, TOCYyIapCTBO-YHYAaCTHHUK 00S3aHO, B YaCTHOCTH,
NIPUHSATh HEOOXOJIMMBIE MEpHI Ul TOTO, YTOOBI: a) NMPEJOCTaBUTh aBTOPY aJEKBATHOE
BO3MeEIIEHNE 3a HapylleHue myHkTa 5 cratbu 9 Ilakra; b) npenocTaBuTh aBTOpY IOCTYH K
MEXaHM3My KOMIIGHCAllUM 3a Ype3MEpHOE JIMIIEHHWE CBOOOABI, KOTOPOMY OH ObLI
MIOJIBEPTHYT; W C) NPHUHATH BCe HEOOXOMWUMBbIE MEpHl Ul IPEJOTBPAILECHHS IT00OHBIX
HapylmieHHi B OyaylieM, B TOM YHCJIE IyT€M MEpPecMOTpa CBOETO HAIIMOHAJIBHOTO
3aKOHOJIATEJIbCTBA, HOPMATHBHBIX aKTOB M MPAKTHKH, C TE€M YTOOBI MO3BOJHTH JIMLAM,
KOTOpbIe OBIIM HE3aKOHHO WM MPOM3BOJILHO apecTOBaHbl MM JIMLIEHBI CBOOOJBI,
J0OMBaTHCS aeKBaTHOI KOMITEHCAIIMN B COOTBETCTBUH C €ro 00s3aTesibcTBamMu 1o [1akry.

12. TlamsAtys o TOM, 4YTO, NPHUCOCAWHHUBINUACH K DakylnbTaTHBHOMY NPOTOKOIY,
rOCyIapCTBO-YYACTHUK IPU3HAIIO0 KOMIIETEHIIMI0O KOMHTETa BEIHOCHTH pelieHus mo (hakTy
Hanuuus HapyumeHuil [lakta u 4uto B cooTBeTcTBMM cO craThedl 2 Ilakta rocyaapctBo-
YYacTHUK 00s3aHO 00eCIeYnBaTh BCEM HAXOMAALIMMCS B IpeAeiiaX ero TePPUTOPUU H O]
€ro IOpPHUCAMKIIMEH JHIaM IpaBa, Mpu3HaBaeMble B [lakre, 1 npenocTaBisaTh 3QheKTHBHBIC

30
31
32

3ameuanue obmiero nopsiaka Ne 35 (2014), n. 50; u Tomncon npomus Hogoii 3eranouu, 1. 7.3.
3ameuanue obuiero nopsiaka Ne 35 (2014), n. 50; u Tomncon npomus Hogoii 3eranouu, 1. 7.3.
Tomncon npomue Hoeoui 3enanouu, n. 7.5.

33 A/HRC/30/37, npunosxenue, ni. 88 u 90. Cwm. Takske, mutatis mutandis, Tomncon npomus Hosoti
Renranouu, m. 7.5.

Tomncon npomus Hogoii 3eranouu, 1. 7.6.
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cpencTBa MpaBoBOi 3ammuThl, KomureT X0Ten Ol MOTy4NTHh OT TOCYAApCTBAa-y4acTHHUKA B
teuenne 180 qHel nHpOpPMANNIO 0 MepaX, IPUHATHIX BO UCIIOIHEHHE cHOPMYITHPOBAHHBIX
Komurerom coobpakeHnid. ['ocymapcTBy-y4acTHHKY Tak)Ke IpeajiaracTcs OIryOIMKOBaTh
Hacrosmue CooOpakeHHsI W IIMPOKO PACIPOCTPAaHUTh MX Ha OQUIIMANBHBIX S3BIKAX
rOCyAapcTBa-y4acTHHKA.

GE.22-27362
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