UNITED

NATIONS C C P R

. Distr.
Inter.ngnonal covenant GENERAL
on civil and

. . CCPR/ C/ 95/ Add. 9
political rights 5 May 1997

ENGLI SH
Original: SPAN SH

HUMAN RI GHTS COW TTEE

CONS| DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES
UNDER ARTI CLE 40 OF THE COVENANT

Fourth periodic report of States parties due in ...

Addendum

URUGUAY *

[ 19 Decenber 1996]

* For the third periodic report submtted by the Government of Uruguay,
see docunent CCPR/ C/ 64/ Add.4; for its consideration by the Commttee, see
docunments CCPR/ C/ SR. 1216- SR 1218 or the Oficial Records of the
Ceneral Assenbly, Forty-eighth Session, Supplenent No. 40 (A 48/40),
paras. 467-510. The concluding comrents adopted after consideration of this
report are reproduced in document CCPR/ C/ 79/ Add. 19.

GE. 97- 16407 (E)



CCPR/ C/ 95/ Add. 9

page 2

CONTENTS

I NFORMATI ON CONCERNI NG EACH ARTI CLE OF THE COVENANT

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

Article

1

2

10

11

12

13

14

15

16

17

18

19

20

Ri ght to self-determ nation

Right to an effective renedy in cases where
rights have been viol ated

Ri ght to equal enjoynment of civil and
political rights by nen and wonen

St at es of energency

Prohibition of limtations on the exercise
of rights not guaranteed under the Covenant

Right to life

Ri ght to physical integrity

Sl avery

Right to liberty and security of person
Treatment of prisoners .

| mpri sonnent for debt

Freedom of novenent

Expul si on of aliens

Due process of |aw .

Princi ple of non-del egation of judicial
responsibility and non-retroactivity of

crimnal |aw.

Right to recognition as a person
before the | aw .

Ri ght to privacy
Ri ght to freedom of thought
Freedom of opi ni on

Propaganda for unlawful acts .

Par agraphs Page
1- 3 4
4 - 21 4
22 - 35 7
36 - 47 9
48 12
49 - 61 12
62 - 69 15
70 - 73 16
74 - 87 16
88 - 96 20
97 22
98 - 99 22
100 - 102 23
103 - 107 23
108 - 109 24
110 - 111 25
112 - 116 25
117 - 118 26
119 - 122 26
123 - 124 27



Art

Art

Art

Art

Art

Art

Art

cle

cle

cle

cle

cle

cle

cle

21

22

23

24

25

26

27

CONTENTS (conti nued)

Ri ght of assenbly
Freedom of associ ation
The fam |y and society .
Ri ghts of the child

Participation in the conduct of public
affairs

Right to equality and protection from
di scrim nation

Ri ghts of minorities .

CCPR/ C/ 95/ Add. 9

page 3

Par agraphs Page
125 27
126 - 27
142 - 29
153 31
154 - 31
161 - 33
163 - 34



CCPR/ C/ 95/ Add. 9

page 4
| NFORMVATI ON CONCERNI NG EACH ARTI CLE OF THE COVENANT
Article 1
Right to self-determi nation
1. The Eastern Republic of Uruguay, according to its Constitution, is the

political association of all the inhabitants of its territory, w thout

di stinction between nationals and foreigners. Full sovereignty is vested in
t he nation, which has the exclusive right to enact laws (art. 4). The
Republic is, and always shall be, free and i ndependent of any foreign power
(art. 2).

2. The country's wealth is protected by the Constitution

“All the artistic and historical wealth of the country, regardl ess of
ownership, constitutes the Nation's cultural treasure. It shall be
pl aced under the protection of the State, and the |aw shall establish
what is deened necessary for such protection” (art. 34).

3. The State provides guidance in foreign trade policy, protecting
productive activities which generate exports and inport replacenents. The
Constitution specifically stipulates that:

“Any commercial or industrial organization in the formof a trust shal
be subject to State supervision” (art. 50, para. 2).

Article 2

Right to an effective renedy in cases where
ri ghts have been viol ated

Prohi bition of discrimnation

4, The Uruguayan Constitution recognizes that all persons are entitled to
equal enjoynent and exercise of the rights guaranteed therein. Article 7
guarantees to all inhabitants of the Republic, whether nationals or aliens,

the right to be protected in the enjoyment of life, honour, freedom security,
| abour and property. This provision includes the right of every person to
freely enter, sojourn in and | eave the country, together with his possessions,
provi ded that he obeys the law and in the absence of third party clains.

5. According to official statistics, in 1993 there were 103,002 aliens
residing in the country; of that total, 11,074 arrived in the country
bet ween 1980 and 1985, while 70,693 had settled there prior to 1960.

6. In 1993, the State provided 1,734 hones to 1,054 nmen and 630 wonen. The
majority of foreign residents are from Europe (Spain: 62,145, Italy: 31,546,
Germany: 14,872) and Latin America (Argentina: 38,057, Brazil: 19, 669).
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7. Oning to the wide availability of schooling and the fact that the
educational systemis conpletely free of charge at the primary, intermedi ate
and secondary | evels, the nunber of foreign children attending the Uruguayan
publi c education system has risen over the past five years.

Legal renedies in cases where rights have been viol ated

8. As stated in the second and third periodic reports of Uruguay, the
system of renedies for violations of fundanental human rights is based on the
procedures of habeas corpus and anparo.

The reformof crimnal procedure, an effective
guarantee of respect for human rights

9. Wt hout prejudice to the above specific neasures, Uruguayan |ega
opi ni on recogni zes that any guarantee of human rights through crim na
procedure requires a substantive reformof the principles which have so far
governed the structure of the Uruguayan system of crimnal justice. In that
regard, the forner Dean of the Law Faculty of the Universidad de |la
Republica 1/ maintains that:

“There is no doubt that in the case of human rights as well, the
fundanmental guarantee lies in procedure and in the application of
certain rules leading to nore inmedi ate and effective protection. The
foll owi ng aspects shoul d be enphasi zed:

(a) at the structural level, it is essential to have 'natural' -
in other words, inpartial - judges. Mlitary judges are thus precluded,

(b) with regard to procedures, the appropriate use of preventive
and pre-trial nmeasures is especially inportant;

(c) with regard to the trial as such, regular structural review
is needed in order to ensure direct conmunication between judges and the
parti es concerned;

(d) there is also a need for virtually instantaneous
i mpl enment ati on of decisions.”

10. These new gui delines are part of a process of in-depth debate and
di scussion concerning all the substantive and procedural provisions of
Uruguayan domestic |law. Uruguayan crimnal law is undergoing a conplete
transformati on, whose ultimate goal is the effective consolidation of
fundament al hunman rights guarant ees

11. All the bills on the reformof crimnal procedure which have been
submitted to Parlianent since 1986 have had one commopn denominator: they have
favoured the principles of oral argument, public hearings, immed acy,
concentration, non-del egation, equality of the parties and reasonabl e

dur ati on.

12. The first such bill was the outcone of the work of a special commttee
whi ch was established in 1990, headed by Dr. Piaggio. The second was an
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initiative on the part of the Executive. The third was prepared by the
Suprene Court, in consultation with the Academ c Institute of Procedural Law
and the Chair of Crimnal Law of the Law Faculty of the Universidad de |a
Republica, and was drafted by Ms. Adela Reta and Ms. Ofelia Gezzi

13. Qur current mxed system (inquisitorial and adversarial) is being
repl aced by a classic adversarial nodel in tw stages: prelimnary
i nvestigation and trial. The secret inquiry proceedi ngs, which denied defence

| awyers access to pre-trial proceedings ordered or inplemented by the court,
are being abolished and repl aced by the opposite approach

14. In the event of a conplaint or application by the aggrieved party, a
prelimnary hearing is held, in the presence of a representative of the Public
Prosecutor's O fice, the plaintiff and the accused both of these with | ega
advice. The purpose of this hearing is to shed light on the substance of the
conplaint, to determ ne whether it appears to constitute an offence and, if
so, to attenpt to nediate between the two parties in order to reduce the

i ncidence of judicial intervention in cases with little inpact on society.

15. This stage is followed by the prelimnary inquiry, which is based on the
active participation of the parties to the trial until the end of the

i nvestigation. The purpose of the inquiry is to obtain proof of the events
whi ch constitute the offence, including circunstances related to, inter alia,
pl ace, tinme, nethod, identification of those responsible and chief notives.

16. The investigatory procedures should be conducted in public session with
previous notification of the prosecutor and defence counsel, who shall both be
present and participate actively in the investigation.

17. When the prelimnary inquiry has been conpleted, the judge decides
whether to initiate crimnal proceedings. For the case to proceed, a request
to that effect had to be made by the Public Prosecutor

18. Upon conclusion of the investigation provided for in the initiating
order, the preparatory stage of the proceedings begins, |leading to the case
bei ng brought before a conpetent court.

19. If the accused pleads not guilty, the judge nmust order a hearing for
submi ssi ons, at which he nust preside personally w thout del egation. The
prosecutor, the accused and defence counsel nust be present at that hearing.
The argunents shall take place in public hearing upon pain of nmistrial, and
the verdict nust be handed down on the sane day.

Reqgul ati ons governing the “habeas corpus” procedure

20. Anot her innovation contained in the draft Code of Penal Procedure is the
devel opnent of the remedy of habeas corpus, which is enshrined in article 17
of the Constitution.



CCPR/ C/ 95/ Add. 9
page 7

21. Article 360 of the proposed draft defines the remedy as foll ows:
“Article 360 - Concept

Habeas corpus is a renedy which protects personal freedom of nmovenent
agai nst any arbitrary act by any admnistrative authority which denies,
restricts, limts or threatens such freedom and which protects persons
deprived of liberty against torture and other treatnent or conditions of
i mprisonnment which violate human dignity.

Article 362 - Legitimacy

362.1 This appeal may be | odged by the party concerned, by the
Prosecutor's O fice or by any other person, or may be initiated
automatically.

362.2 The conpetent authority is authorized to act on such appeals,
Wit hout prejudice to his duty to report thereon imediately to his
superiors and his right to | egal advice.

Article 363 - Competence

363.1 The appeal shall be heard by the crimnal judge on duty in the
pl ace where the acts were committed or, if this is not easily
determ ned, by any judge with jurisdiction in crimnal cases.

363.2 No exception or plea of inconpetence is adm ssible in these
proceedi ngs, and the court concerned may gi ve precedence only to the
court with jurisdiction in proceedings related to the matter in question
and which is conpetent under the general regul ations.

363.3 The court's action in the appeal does not give rise to
preventi on.

363.4 In the case of conplaints of torture or ill-treatment of
det ai nees already under the jurisdiction of a court, that court shal
have sol e conpet ence

363.5 If the person concerned is under 18 years of age, the Juvenile
Judge shall have jurisdiction in the matter.”

Article 3

Right to equal enjoynent of civil and politica
rights by nen and wonen

22. As stated in the initial report, nen and wonen are absolutely equa
under the law, and the State of Uruguay has enacted special legislation to
puni sh discrimnation in the treatnent of, or opportunities granted to, wonen.
However, according to information conpiled by the National Statistics
Institute in preparation for the Beijing Conference, 2/ there are severa
specific areas in which full equality has not been achieved.
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Wnen and enpl oynent

23. According to the above-nenti oned docunent, 45.5 per cent of wonmen over
the age of 14 are enployed and constitute 42.4 per cent of the econom cally
active urban population. Wnen join the |abour force with a higher average

| evel of education than nmen; 19.3 per cent of wonen on the | abour market have
a post-secondary education, tw ce the conparabl e percentage of nen. However,
with regard to occupational distribution, four times as nmany nmen as wonen fal
into the enpl oyer category, and two and a half tinmes as many wonen as nen are
unpaid fam |y workers.

24. Wnen workers are a mpjority in the fields of personal services

(67 per cent), and professional and technical services (62 per cent). Only
one out of four nmanagers is a worman. Over half (55.4 per cent) of al

unenpl oyed persons in the country are wonen.

25. The docunent subnmitted in annex to this report shows that wonen's
average hourly wage is 75 per cent that of nmen. That inequality is greatest
for professionals and nanagers, areas in which wonen's hourly wage is only a
little over half that of men in equival ent posts.

Wonen and participation

26. Since 1971, wonen have mai ntained an 8 per cent |ead over men on the
voting rosters.

27. Wth regard to their participation in Parlianment as representati ves and
substitutes, wonmen held seven posts of Deputy (of a total of 99) and two of
Senator (of a total of 30) between 1995 and 1999. In the Government the

M ni ster of Labour and Social Security is a woman.

28. At the State adm nistration level, the percentage of wonmen ranges froma
hi gh of 70 per cent in the Mnistry of Public Health to about 13 per cent in
the Mnistry of Transport and Public Wbrks.

29. At the “M rank, all 17 of the Mnistry of Foreign Affairs anbassadors
were nmen in 1994. Only four of the 24 posts of Mnister were held by wonen.
There are no wonmen on the Suprenme Court, and 16 per cent of appeal court

j udges are wonen.

30. Wth respect to trade unions, in 1993, 3 of the 17 delegates to the
Executive Secretariat of the Plenario Intersindical de Trabaj adores-Convenci 6n
Naci onal de Trabaj adores (PIT-CNT) and 5 of the 42 union representatives were
wonen. I n the teachers' unions, where wonmen account for 92 per cent of the
menber ship, only 6.6 per cent of the high-level posts are held by wonen.

Wnen and vi ol ence

31. In this respect, the State of Uruguay has devel oped a doubl e strategy
whi ch covers two aspects of the problem prevention and puni shrment.

32. Wth regard to prevention, in addition to the establishment of a
Speci al i zed Police Station for the Protection of Wnen and the Fam |y, which
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has functioned as part of the police departnment since 1990, an O fice of
Techni cal Assistance to Victinms of Donestic Violence was established in 1992.
This project was the result of a need to set up a separate office to anal yse
i nvestigate, coordinate and guide activities related to donestic viol ence.
The scope of the Mnistry of the Interior and its close association with
crinme-related matters provide opportunities for inproved prevention froma
victi mcentred perspective.

33. The O fice of Assistance and Treatnment provides advice and attention in
i ndi vi dual cases. When there is a conmplaint of ill-treatnment, a risk
evaluation is carried out, the aggressor is interviewed and, if possible,

medi ation is attenpted before judicial intervention is resorted to. The

O fice handl es about 100 cases per nonth.

34. These activities are supported by a training programre for government
of ficials, sponsored by the Mnistry of Education and Culture through the
National Institute for Wonen and the Family. This training has directly
benefited 200 police officers, famly and wonen's rights informati on centres,
emergency facilities and | awyers. The purpose of this initial effort was to
i ncrease community awareness of an often-ignored probl em

35. In addition to these preventive activities, acts involving donestic
vi ol ence have been crimnalized with the designation of new of fences, which
were incorporated into the Penal Code under Act No. 16.707 of 12 July 1995
(Annex 4).

Article 4

States of energency

36. Since the restoration of denocracy in 1985, Uruguay has enjoyed a
situation of civic normality with the full devel opnment of denpcratic
institutions and fundanental guarantees derived fromthat system

37. When the third periodic report was submitted, the Conmittee expressed
its concern over the Constitutional provisions relating to the declaration of
a state of energency, noting that the grounds for declaring such a state were
too broad and that the range of rights which nmight be derogated from did not
conformto article 4 of the Covenant (CCPR/ C/ 79/ Add. 19, para. 8). No change
has been made in this regard. The Uruguayan Constitution may be amended only
t hrough the procedure established in article 331 thereof (Annex 2).

38. VWhen the Partido Col orado was re-elected to another termof office
(1995-1999), delegates fromthe four political parties represented in
Parliament (the Partido Col orado, Partido Nacional, Encuentro Progresista
(Frente Anplio) and Nuevo Espaci 0) began negotiations with a viewto reformng
the Constitution. The amendnments approved by Parliament, which will be
submitted to a referendum on 8 Decenber 1996, contain no provision in this
regard.
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39. However, several additional remarks should be nmade concerning this
matter. Article 31 of the Constitution states that:

“Indi vidual security may not be suspended except with the consent of the
General Assenbly or, if the latter has been dissolved or is in recess,

t he Permanent Conmi ssion, and only in the event of an extraordinary case
of treason or conspiracy against the country; even so, such suspension
may only serve the purpose of apprehending the guilty parties, wthout
prejudice to the provisions of article 168, paragraph 17.”

40. Article 168, paragraph 17 states that:

“The President of the Republic, in cooperation with the appropriate
M nister or Mnisters, or with the Council of Mnisters, has the
foll ow ng duties:

To take pronpt security neasures in grave or unforeseen cases of
foreign attack or internal unrest, reporting within twenty-four hours to
a joint session of the General Assenbly or, during its recess, to the
Per manent Commi ssion, on the action taken and its notives, the decision
of the latter bodies being final.”

41. The prompt security neasures stipulate that individuals my be arrested
or transferred fromone place in the country to another, provided they do not
elect to leave it. This measure, |ike the others, must be submitted within

twenty-four hours to a joint session of the General Assenbly or to the

Per manent Conmi ssion, which will take a final decision on the matter. Such
detention shall not be at a place intended for the incarceration of
crimnals.”

42. In Uruguay, fromthe 1830 Constitution to the current one, in force
since 1967, the Executive has had the two above-nenti oned “energency powers”
under the two acts referred to above, which concern, respectively, suspension
of individual security and pronpt security neasures. According to a |ega
commentary on these articles: “The energency powers of the Executive and, in
general, of a State under the rule of law or a constitutional system are one
of the greatest sources of concern fromthe constitutional point of view,
because they pertain to exceptional tines or situations caused by politica

subversion, public disaster or grave social unrest. 1In such situations, it is
of the greatest inportance that public freedonms and individual guarantees
shoul d be preserved. “Energency powers” nmay not be invoked as a pretext for

human rights violations.” 3/ Thus, it has been generally admtted that
denocratic constitutional systens allow the Executive to assunme energency
powers in dealing with exceptional situations. 4/

43. An anal ysis of emergency neasures in Uruguayan | aw shows that:

(a) They are a response to states of emergency which pose a threat to
the State's institutional, |egal and social order

(b) They are initially taken by the Executive, but they can only be
extended or suspended by Parlianent;
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(c) They may result only in arrest or transfer; they nay not suspend
any human right other than freedom of the person

Because they are enshrined in domestic and international |aw, the only
restrictions on the rights of the individual which they permt nust be
tenporary, exceptional and directly established and related to freedom

44, The two above-nentioned acts are based on two exceptional but different
situations. Article 31 refers to offences, whereas article 168, paragraph 17
refers not to offences but to grave, unforeseen cases of foreign attack or
internal unrest; therefore, the neasures the State may take are al so
different. 1In the latter case, it has been maintained that this inpairnment of
i ndi vi dual guarantees, which allows the arrest of a person who has not
commtted any offence, does not inply the total [oss or disregard for his

m ni mum guar antees. The pronpt security measures are emergency powers
pertaining to, rather than outside or above, the rule of |aw 5/

45. It has al so been understood that during such states of energency, the
remedy of habeas corpus remains in effect, thus providing in any case a
primary renedy for individuals, wthout prejudice to other internal protection
mechani sns which are not affected by the nmeasures in question

46. In conclusion, pronpt security neasures are an instrument which the
Constitution places in the hands of the Executive as a neans of dealing with
exceptional situations in order to protect or restore order when it is
threatened or affected to such an extent that normal neasures are no | onger
sufficient. Energency powers are founded on the principle that “salus populis
suprema |l ex est” (the people's well-being is the supreme law). This means
that the Constitutional provisions in question in no way conflict with

article 4; rather, they refer specifically to the situations and energencies
provi ded for therein.

47. Neverthel ess, the State of Uruguay considers that procedural regulation
of the renmedy of habeas corpus through the draft Code of Penal Procedure,
currently under consideration in Parlianment, constitutes substantial progress.
Article 361 of the new draft expressly states:

“Suspensi on of guarantees

Whenever the situations mentioned in the previous article occur as a
result of the suspension of individual security or the inplenentation of
pronpt security measures, in accordance with the provisions of

articles 31 and 168, paragraph 17, of the Constitution, the renmedy of
habeas corpus remains in effect. 1In such cases, it shall be linmted to
strict conpliance with formal constitutional requirements, the consent
or notification of the General Assenbly or the Permanent Conm ssion, as
appropriate, nonitoring of the treatnent of detainees and the place and
conditions of detention or transfer, and the availability of the option
of | eaving the country, where appropriate.”
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Article 5
Prohibition of linmtations on the exercise of rights
not guaranteed under the Covenant
48. At the internal level, article 72 of the Constitution authorizes the

pronoti on and protection of all human rights, even those not specifically
guaranteed. The article states:

“The enuneration of rights, duties and guarantees made in this
Constitution do not exclude others which are inherent in human beings or
are derived froma republican form of governnent.”

Article 6

Right to life

49. The right to life is constitutionally and legally guaranteed in Uruguay.
There has been no case of enforced di sappearance and no extrajudicial or
summary executions of individuals or groups during the period covered by this
report. By Act No. 16.724 of 13 Novenber 1995, Parlianent ratified the

I nter-American Convention on the Forced Di sappearance of Persons. The death
penalty was abolished during the last century, and Uruguay actively pronotes
the abolition of this outdated punishment in its foreign relations.

Actions taken to identify Uruguayan citizens who were arrested and
di sappeared in the Argentine Republic between 1973 and 1983

50. On 20 April 1995, the Conmittee of Relatives of Arrested and D sappeared
Uruguayans sent a petition to M. Alvaro Ranpbs, Mnister for Foreign Affairs,
requesting the Mnistry through diplomatic channels, to seek information on
the Iists of Uruguayan citizens who were arrested and di sappeared at the
Argentine Naval Engineering College between 1973 and 1983. The request was
pronpted by public statenents made in March 1995 by a retired Argentine Arny
captain, who stated that he had witnessed the execution of political prisoners
during that period.

51. The Foreign Mnistry inmediately instructed the Uruguayan Enmbassy in
Argentina to conply with the request nade by the Relatives Conmittee. The
di plomatic M ssion requested the relevant information fromthe Argentine
M nistry of Foreign Affairs, International Trade and Religion by letter
dated 3 April 1995.

52. On 4 May 1994, the Argentine Mnistry of Foreign Affairs, Internationa
Trade and Religion's Ofice of Human and Wonen's Rights transmitted to the
Uruguayan Mnistry of Foreign Affairs a list of 117 allegedly Uruguayan
citizens, who had been arrested and di sappeared in Argentina between 1973 and
1983. Considerabl e differences appeared between the nanmes on the Argentine
list and those submitted to the Foreign Mnistry by the Rel atives of
Uruguayans Committee. The Uruguayan Government therefore insisted that the
Argentine Covernnent should either confirmor correct the |list of names which
it had provided. Finally, on 19 July 1995, the Argentine Government corrected
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the information which it had initially provided, thereby making it possible to
remove the nanes of several non-Uruguayans which had m stakenly been included
inthe first |ist.

53. As a result of the neasures taken by the Mnistry of Foreign Affairs on
behal f of the State, through many contacts and neetings with the Argentine
Governnment and with the Conmmittee of Relatives of Arrested and Det ai ned
Uruguayans, it was possible to confirm

(a) that information exists in Argentina on the enforced di sappearance
of 120 Uruguayan nati onal s;

(b) that the above-nentioned list includes 12 Uruguayans whose
enforced di sappearance was never reported by the Conmttee of Relatives of
Arrested and Det ai ned Uruguayans;

(c) that the Argentine Governnment confirmed that in 1995, one wonan,
Li di a Noemi Curto Canpanella, whose nane appears on the lists of Uruguayans
who di sappeared in Argentina prepared by Uruguayan non-government a
organi zati ons (NGOs) and who had been reported m ssing since 1976, personally
| odged an appeal against the Argentine State for conpensation for illega
detention, giving personal identification and her current address in
Buenos Aires.

Facilities provided by the State of Uruguay to relatives of Uruguayans in
situations of “enforced di sappearance”

54. As a result of the ongoing contacts between the Foreign Mnistry and the
Rel atives Committee during the first few nonths of 1995, and of the action
taken in that regard, on 12 June 1995 the Relatives Conmittee requested
exenption from paynent of consular fees for the legitimtion of civil status
papers required in order to claimconpensation pensions, by virtue of an act
promul gated by the Argentine State. The dependents of Uruguayan citizens in
situations of enforced di sappearance in the Argentine Republic may benefit
fromthis foreign |legislation

55. Al t hough tax exenptions may be granted only under a general act, the
Executive decided that the situation nerited relief under article 21,
section E, of Act No. 11.924 and that it was therefore appropriate to grant
full exenption fromthe paynent of consular fees to individuals in the
above-nmentioned situation. As a result of this decision, the Cormittee of
Rel ati ves of Arrested and Di sappeared Uruguayans was able to obtain the
certification, at no cost, of 139 official docunents to be used as proof of
ki nship with Uruguayans who were arrested and di sappeared in the

Argentine Republic, as part of the qualifying procedure for beneficiaries of
Argentine Act No. 24.411

Location of the son of Uruguayans who had di sappeared in Argentina

56. In July 1995, investigations carried out by the Argentine judicial
authorities in cooperation with NGOs of that country led to the identification
of the 10-year-old legitimte son of Uruguayan parents, Julio Cesar d Elia
Pal | ares and Yol anda Casco Gnhel pi. Both parents have been in a situation of
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arrest and di sappearance since 22 Decenber 1977, as a result of events which
took place in the Argentine Republic. The child was born in 1977 during the
detention of his nmother, who was eight nonths pregnant at the tinme of her
arrest. An investigation and DNA histoconpatibility testing established by a
probability of 99.99 per cent that Carlos Rodolfo de Luccia was, as alleged,
the grandson of the Casco Gnhel pi Reggi ani couple. On the basis of this
confirmation an Argentine federal judge, Roberto José Marquevich, ordered the
trial of an officer of the Argentine Navy and his wife on charges of child
abduction and detention and falsification of the informati on contained in
official civil status docunents.

57. On various occasions, the Argentine court summoned to appear before it
t he Uruguayan rel atives of the child who had been | ocated. The Uruguayan
Anmbassador to the Argentine Republic, acting on direct orders fromthe

M ni ster for Foreign Affairs, remained in close contact with the
above-nentioned Uruguayan fam |y and continually assisted the Argentine judge
in his efforts to shed Iight on the facts and to assist in restoration of the
identity of a fell ow Uruguayan

Action to identify Uruguayan nationals arrested and di sappeared in Chile and
Par aguay between 1970 and 1985

58. In |late Decenber 1994, the remains of a Uruguayan national, who had
beconme a case of forced di sappearance follow ng the coup d’ état that brought
down the Constitutional President of Chile, Salvador Allende in 1973, were
found in a comon grave in Santiago, Chile. The search for Uruguayan nationa
Arazati Lépez LOpez was initiated in 1985 by the denocratic Governnment of
Uruguay through diplonmatic negotiations with the Chilean authorities of the
time. According to a report by the organi zati on Service Peace and Justice
(SERPAJ), the remains of the Uruguayan national were repatriated after their
di scovery and now rest in a |ocal cenetery.

59. Contacts were also stepped up with the Chil ean and Paraguayan Foreign
M nistries to |l ook for three other Uruguayan nationals in simlar
ci rcumst ances.

Action to identify the corpses found on the coasts of Urugquay in 1973

60. In 1995, at the initiative of Councillors Ricardo Arbel eche and

Al berto Badaracco, the Departnental Council of Colonia opened an investigation
to determ ne what had been done between 1976 and 1985 with regard to the

di scovery of unidentified corpses on the beaches of the Departnment of Col onia.
Based on the information gathered, the follow ng conclusions may be drawn:

(a) The ei ght bodies are still buried in the Col onia nunicipa
cemetery and have still not been identified;

(b) The burials took place between 3 January and 8 Septenber 1976;

(c) The forensic exanmi nations found cl ear evidence of torture on the
corpses (bullet wounds, fractured bones, hands bound, genital |esions);
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(d) Most of them were wearing clothing from Argentina. An Argentine
identity card in the name of Maria Cristina Canpora was found in the clothing
of a male corpse

61. All the information gathered was sent through diplomatic channels to
t he conpetent authorities in Argentina and to Argentine non-governnmenta
organi zations (NGOs) (Conité de Abuel as de Plaza de Mayo).

Article 7

Right to physical integrity

Torture and donestic Uruguayan | aw

62. Even though there is no separate offence designated as “torture” in
Uruguayan crimnal |aw, any conduct involving torture is prohibited and
severely penalized by the country’s |legal and adm nistrative authorities.

63. As stated in previous reports, by virtue of Act No. 15,798

of 27 Decenber 1985, Uruguay ratified the Convention against Torture and O her
Cruel , Inhuman or Degradi ng Treatnent or Puni shnent and on 9 Decenber 1985
signed the Inter-Anerican Convention to Prevent and Punish Torture.

64. A copy of the periodic report of Uruguay to the Comr ttee agai nst
Torture (CAT/C/ 17/ Add. 16), prepared in 1995, is contained in the annexes

and includes a conpendi um of case law illustrating the nodalities of

i npl enentation of the international standards proscribing behavi our that
endangers the right to physical integrity and the Convention's applicability
in the donestic sphere.

Medi cal experinents

65. Wth regard to the free consent required prior to nedical or scientific
experinments, the standards of nedical ethics approved at the governnenta
| evel may be nentioned.

66. Article 5 of Executive Decree No. 258/ 92, adopted on 9 June 1992, 6/
stipul ates the foll ow ng:

“The physician nust adequately informthe patient when consulted with
trut hful ness and objectivity regarding the circunstances of his case.
In this respect, he shall try to obtain the 'free and i nfornmed consent
of the patient or his legal representatives prior to undertaking the
necessary medical treatnent, bearing in mnd the fact that m nors under
the age of 18 7/ (art. 280 of the Civil Code) and others | acking | ega
capacity may not give valid consent except in cases provided for by

| aw. ”

67. In order to help the Comrittee evaluate judicial practice in this
respect, Sentence No. 12,645 of 7 February 1994, handed down by the Third Rota
Crimnal Appeals Court, is appended (annex 6). |In that case, the |lega
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authorities ordered the indictnent without inprisonnent of a nmenmber of the
medi cal profession who applied electric shock to a patient w thout previously
obtai ning the consent required by |aw

68. The Medi cal Ethics Code adopted by the Medical Association of Uruguay 8/
contains several articles that regulate clinical research and experinentation
on human beings. 9/ Basically, any research or experinentation nust have
recei ved, in advance, the backing of the Ethics Conmttee. This body bases
its decisions on the World Medi cal Association Assenbly decl arations of

Nur nber g, Hel sinki and Tokyo.

69. The Code confirnms the patient’s right to give his “valid consent” before
taking part in any type of research, along with the doctor’s duty to obtain
that consent. A corollary of this duty is the responsibility of the attending
physician for any injury arising fromthe experimentation.

Article 8

Sl avery

70. Al t hough sl avery and servitude are unknown in Uruguay today, in 1995
the Executive for the third time addressed a nessage and draft law to

the Legislature requesting it to ratify the Slavery Convention of

25 Septenber 1926 and the Suppl enentary Convention on the Abolition of

Sl avery, the Slave Trade, and Institutions and Practices Simlar to Slavery
of 5 Septenber 1956.

71. During parlianentary debate on a bill submtted to the Human Ri ghts
Commi ssion of the House of Representatives concerning prison | abour, sone NGO
representatives 10/ expressed their concern about the conpatibility of draft
domestic legislation with article 8 of the International Covenant on Civil and
Political Rights.

72. The bill in question established the conpul sory nature of prison |abour
although it clearly prohibited such | abour from causing any distress. The
NGOs bel i eved that conpul sory |abour was in itself a source of distress.

73. The Executive expressed a sinilar opinion when the Mnister of the
Interior appeared before the parlianentary comm ssion considering the
bill. 11/ The consideration given by the nation’s executive and | egislative

authorities to the international norns governing this question denonstrates
the extent of Uruguay’ s conmitnment to its binding obligations under

i nternational human rights instrunments. As a result, the bill underwent nore
exhaustive study, resulting in a fornulation conpatible with internationa

nor ns.

Article 9

Right to liberty and security of person

74. Wth reference to constitutional provisions guaranteeing the right to
personal |iberty, there have been no changes affecting the information
provided to the Cormittee in Uruguay's previous reports. Nonethel ess, severa



CCPR/ ¢/ 95/ Add. 9
page 17

bills are being debated in Parlianment ainmed at amending national |egislation
on pre-trial detention. This aspect of the question was one of the
Conmittee’s main concerns during its consideration of the third periodic
report of Uruguay (CCPR/ C/ 79/ Add. 19, para. 9). The overall reform of
Uruguayan crim nal procedures includes specific rules to ensure that pre-tria
detention reverts to its protective role, w thout constituting advance

puni shrent, as hitherto.

Analysis of the situation regarding pre-trial detention

75. According to official statistics fromthe Departnent of Information and
Statistics of the Supreme Court of Justice, about 80 per cent of detainees in
the country’s penal institutions fall into the category of accused or

defendants. Donmestic |legal texts and case | aw have descri bed the situation as
anounting to a grave violation of the rights of justiciable persons.

76. Some initiatives are currently being considered to rectify the obvious
shortcom ngs of the system In 1995, the Suprene Court of Justice drafted a
bill on alternative nmeasures to prison sentences, which should be applied in
our systemof crimnal justice. 12/ The bill stipulates the conditions under
whi ch such alternative neasures may be appli ed.

77. Article 2 of the bill provides as follows:

“The measures referred to in the foregoing article shall be applied at
the tinme of the conmittal order or final judgenent. For commtta
orders, they shall apply when it can be determ ned prima facie that,
shoul d a sentence be pronounced, it would be a prison sentence. In the
case of final judgenents, the alternative neasures shall apply:

(a) In the case of a prison sentence;

(b) In the case of cul pable or preneditated wongs, where the sentence
does not exceed three years in prison

(c) In the case of wilful wongs for which the sentence does not
exceed three years in prison, where the judge, taking into account the guilt,
prior social behaviour and personality of the convicted person, believes with
good reason that an alternative neasure nay be substituted for the prison
sent ence;

(d) In the case of prison sentences exceeding three years, the judge
may have the option to inpose an alternative nmeasure, so long as the subject
does not display serious personality disorders or drug or al cohol addiction
whi ch shall have been previously notified to the judge by the appropriate
experts, who shall exam ne the individual with regard to the act he has
commtted, the circunstances surrounding the act and the consequences
t her eof .”

78. Echoing this opinion, and as a part of the reformof the trial systemin
general, it has been deened prudent in the proposed Code of Penal Procedure
(annex 9) to maintain the existing reginme of the so-called “prosecution

wi t hout prison” |aws, while introducing several innovative provisions.
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79. As stated in the explanatory preanble to the draft Code of Pena
Procedure, according to data froma survey of decisions and opi nions rendered
by courts and governnent attorney’s offices of Montevideo on crimnal matters,
in the period January-April 1992, 82 per cent of trials mght not have led to
pri son sentences. However, for reasons of crimnal policy, it is not possible
to move directly froma reginme in which deprivation of liberty is the rule to
one in which it becones the exception

80. Chapter VI of the draft Code of Penal Procedure deals with “Deprivation
or restriction of the physical liberty of the accused”. The principle
governing detention requires that no one may be deprived of liberty or have
his liberty restricted except in cases of flagrante delicto or under orders
fromthe conpetent court.

81. The following restrictions may be inposed:
“Article 185. Restrictions on the physical liberty of the accused.

185.1 |If the accused has not been deprived of his physical liberty, in
substitution thereof the court may decide on the follow ng neasures:

(1) The obligation to establish a residence and to refrain from
changing it wi thout notifying the court inmediately of the change.

(2) Prohibition from |l eaving national territory w thout prior approva
of the court.

(3) bligation to report periodically, at |east once a nonth, to the
pertinent authority.

(4) Prohibition fromgoing to certain places or undertaking certain
activities.

(5) Prohibition fromleaving a specific district within the country or
residing in another.

(6) bligation to place oneself under the care or supervision of a
gi ven person or institution

(7) Prohi bition fromleaving one’s domicile or residence during
certain days or hours, w thout thereby inpeding the fulfilnment of
t he habi tual obligations of the accused.

(8) bl igation to undertake unrenunerated tasks for the comunity, in
public institutions, where possible avoiding any inpedi nent of the
sort indicated in the foregoing paragraph, subject to the express
consent of the accused and his attorney.”

These neasures nmust be conveyed in witing and nay not be applied for nore
than 30 days.
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82. Preventive detention is prohibited in the case of indictnents for
m sdeneanours or of fences punishable by a fine, suspension or
di squalification.
83. Preventive detention is mandatory and the court nust order it under any

of the follow ng circunstances

“(1) Wien it may be presuned that a prison sentence will have to be
handed down.

(2) When, due to the nature of the alleged act and its circunstances,
there is a danger that the accused will attenpt to evade probation
or in some nmanner inpede evidentiary activities, trial proceedings
or the execution of the sentence. The existence of such a danger
shal |l be presuned in the case of a convicted person with a prior
enforceabl e sentence or previous trial under way, unless the court
believes with good reason that such circunstances are not
pertinent to the above-nentioned situation

In considering the record of the accused, the judge shall limt
hi msel f provisionally to the statenents nade by the accused, as
wel|l as to any other evidence available at the time and, finally,
to the contents of the crimnal record issued by the Technica
Forensic Institute.” 13/

84. Preventive detention nmay be replaced with another type of measure if the
accused is ill or there are special circunmstances causing inmediate
i mpri sonment to have a detrinental effect.

85. Preventive detention and all other measures restricting physical liberty
shal | cease

“(1) If the trial has resulted in a prison sentence and the prison
sentence i s being served or probation has been granted.

(2) If the period of effective deprivation of |liberty which would
correspond to the indictnment, or which would have been i nposed
t hrough a non-executory sentence, may be considered to have
expired.

(3) If a stay is ordered, or if an acquittal or a sentence which does
not call for deprivation of liberty is handed down, even if such a
decision is not final

(4) If in the judgenent of the court, the danger which justified such
measures has ceased to exist or has dimnished, even under the
circunmst ances described in article 194.1 (1).
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(5) |If the preventive detention or restrictive nmeasure was extended by
nmore than three years as of its effective date of execution
unl ess the delay was occasioned by a manifestly inadequate
activity by the defence. |If the mninmmsentence called for by
the of fence exceeds three years in prison, the neasure shall cease
once that mnimumis reached.

200.2 In all other cases, the decision may be taken at any stage of the
proceedings to term nate the preventive detention or other restriction
on the physical liberty of the accused.” 14/

86. The following are allowed as alternative neasures:
“(a) Rendering services to the comunity.
(b) The payment of collateral or, if appropriate, day-fines.
(c) The seizure of a vehicle for up to six nonths, even if the
vehicle is not the property of the accused or convicted person, if it
m ght have been used in the offence in question
(d) O her nmeasures which, in addition to these, m ght assist the
subject’s rehabilitation, his ability to work, or prevention of the
of fence, or which m ght constitute appropriate conpensation for the
damage.”
87. Community services
“consist in the performance of tasks for municipalities or public
entities free of charge. The tasks shall be assigned according to the
skills of those who undertake them and shall take up not nore than
18 hours per week, in such a way that their performance shall affect the
normal work of those concerned as little as possible.”

Article 10

Treatnent of prisoners

88. The Conmittee’ s observations on the third periodic report of Uruguay
referred to the |lack of adequate police training. The Uruguayan State w shes
to advise in this regard that on 12 July 1995, Act No. 16,707, known as the
“Citizens' Security Act”, was adopted, in which several articles deal with

i mproving the training of | aw enforcenent officers and wardens in detention
centres.

89. Under article 28 of that Act, which anmends the Police Organization Act
of 1971:

“The police are responsible for ensuring conpliance with the |aws,
regul ati ons, orders, decisions and permts whose effective observance
they are charged with nonitoring; they are also responsible for
cooperating with the judicial authorities and departnmental governments.
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To achi eve these objectives, the police shall enploy, under their
responsi bility, reasonably appropriate nmeans and shall al so consider the
opportuneness of their use.

In order to fulfil the institutional objectives and tasks set out in
article 2, menbers of the police shall use weapons, physical force and
any ot her neans of constraint in a rational, progressive and
proportional manner, after first having exhausted the appropriate
deterrent neasures available to themin the circunmstances.

The M nistry of the Interior shall instruct police personnel in
accordance with the guidelines contained in the Code of Conduct for Law
Enforcenment Officials (United Nations Ceneral Assenbly resolution 34/169
of 17 Decenber 1979).”

In addition, article 32 of the Act enpowers the Mnistry of the

Interior, and specifically the National Police College, to enter into
agreenents with the Universidad del Trabajo of Uruguay and the Universidad de
| a Republica to inprove police training.

91.

In the penal sphere, there is now
“ an Honorary Commi ssion conposed of nine nmenbers with the task of
advi sing the Executive on all matters related to the inprovenent of the
prison system This Conm ssion shall be appointed by the Executive with
the foll owi ng nenbership: one nenber proposed by the Suprenme Court of
Justice - a former Mnister of Justice - who shall preside; one proposed
by the Mnistry of Public Health; one by the Presidency of the Genera
Assenbly (Il egislative branch); one by the Faculty of Law of the

Uni versidad de | a Repuablica, and one by the bar association; a forner
crimnal judge; a former prosecutor; a specialist in crimnal affairs
fromthe Mnistry of the Interior; and a nmenber drawn froma short |ist
put forward by human rights NGGs.

The mandate of this Conm ssion shall be to:
(a) Pronote the updating of penal legislation in order to bring
it intoline with the relevant international standards approved by

Ur uguay.

(b) Propose methods for inproving the classification of inmates,
with due regard for the progressive system

(c) Study the installation of maxi numsecurity facilities.
(d) Pl an the regul ation of innmates’ |abour activities and
apprenti ceships and their conpliance with [ abour and social security

| egi sl ati on.

(e) Consi der the establishnent of courts of enforcenment and
supervision in crimnal cases
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(f) | mpl ement any ot her suggestions deened useful

The Executive shall regulate the functioning of this Comm ssion, which
shall have 180 days to conplete its work”.

92. The spirit behind the latter provision has been comended by the nost

representative NGOs. 15/ Fromthis standpoint, the creation of this area of
debate opens up possibilities for renedying the shortconmi ngs of the nationa
prison system

93. One of the Commission’s specific tasks is to propose nethods for the

classification of inmtes, using a progressive system The Comm ssion has

recently published its final report, the findings of which are contained in
annex 10.

Juvenile justice

94. Article 25 of the Citizen's Security Act consolidates in one provision
all the legal procedures to be followed in cases involving crimnal conduct by
m nors under age 18

95. In order to find a tenporary solution for the internnent of mnors under
age 17 who have commtted serious offences, and until the national institution
in charge of the protection of mnors (Instituto Nacional del Menor (1NAME))
can provide special prem ses for that purpose, juvenile judges may arrange for
their accomodation in high-security establishnments, where they will be housed
separately fromadult innates

96. Thanks to the reforns already introduced, nmeasures to re-educate mnors
in trouble with the |law are being taken nore quickly.

Article 11

| npri sonnment for debt

97. Donestically, failure to neet a contractual obligation incurs civil, but
not crimnal, liability. There is no penalty in Uruguay calling for
deprivation of liberty on account of personal debts. Article 52, which
appears in the substantive part of the Constitution, ends as follows: “No one

may be deprived of his liberty on account of debts”
Article 12

Freedom of npvenent

98. The right to freedom of novement and residence has constitutional status
in Uuguay. All persons, whether nationals or aliens, have the right to enter
and |l eave national territory without any restricti ons whatsoever, except those
required by the general interest.

99. The docunents required for entering national territory are regul ated by
Decree No. 167/993 of 13 April 1993 (annex 11).
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Article 13

Expul sion of aliens

100. The expulsion of aliens is governed by an old national |aw dating
from 1936 which in practice has fallen into disuse

101. The relevant administrative decision is taken by the President of the
Republic in consultation with the Mnistry of the Interior, by a well-reasoned
deci sion that nust be preceded by an investigation confirm ng offences
committed by the alien. The decision may be subject to appeal for
recommendati on or hierarchical remedy, as laid down in articles 317 and 318 of
the Constitution.

102. The Executive has not issued any expul sion orders against foreign
citizens since 1985.

Article 14

Due process of |aw

103. The Uruguayan system of |aws, conprising the Constitution and crim nal
substantive and procedural |aw, recognizes and safeguards all the |ega
guar antees i ndi spensable to ensure due process of |aw.

104. Regarding the fundanmental guarantee to be tried by a conpetent,

i ndependent and inpartial tribunal, decision No. 12.987 by the Second Court of
Crimnal Appeal is instructive (annex 12). In this case, the Uruguayan court
annul l ed the entire proceedings and rel eased a person accused of cattle
rustling, on the ground that the court of first instance had been subjected to
undue pressure by the higher courts.

105. This exanple clearly illustrates the role assigned by the nationa
judicial systemto the independent judgenent of those called on to hand down
justice.

106. Where the m ni mrum guarantees provided by article 14, paragraph 3 are
concerned, as has been indicated in earlier reports, these are all set forth
in the Constitution or in specific statutes of Uruguayan positive |aw.
Nevert hel ess, Uruguay recogni zes that there are shortcomngs in the conpliance
of its crimnal procedure with international norms. Accordingly, since 1995
the four political parties represented in Parlianent have comm tted thensel ves
to initiate a far-reaching procedural reform

107. The followi ng nmeasures provide an illustrative sunmary of the safeguards
it is planned to introduce into the Uruguayan system according to the bil
submitted to Parlianment in 1995:

(a) The abolition of detention pending investigation. No one may be
detai ned or arrested except flagrante delicto or in the presence of
sem -concl usi ve evidence and on the witten order of a conpetent judge. The
police will receive instructions fromthe prosecutor, who, as the
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representative of the State, is responsible for determning the facts,
establishing whether they constitute an of fence and ascertaining that the
evi dence gathered is sufficient to bring charges;

(b) The abolition of incomuni cado detention
(c) The right to assistance by counsel fromthe nonment of arrest;

(d) The reformul ati on of crimnal procedure to enphasize ora
procedure and i mredi acy;

(e) The changeover to an adversarial procedure, under which the
Prosecution Service assunes the fundamental role in determ ning whether a case
agai nst a suspect may be upheld before a court. The judge retains his role of
stating the |aw, wi thout being involved in the prelimnary investigations as
was hitherto the case, and acts as an inpartial third party judgi ng di sputes
set before him

(f) Conprom se between the parties is accepted in the case of unlawful
acts which do not affect the public interest and particularly in cases in
whi ch the mninmum penalty for the offence is | ess than two years, when the
victi m has been conpensated, in the case of cul pable wongs, etc.

Article 15

Principle of non-delegation of judicial responsibility
and non-retroactivity of crimnal |aw

108. Uruguayan crimnal |aw adopts and incorporates the fundanental
principles of nodern law and in particular the principle of legality whereby
no one may be accused for acts which at the time they were committed did not
constitute a crimnal offence under the law. The principle of the
non-retroactive nature of crimnal lawis also enshrined in article 7 of the
Code of Crimnal Procedure which provides as follows:

“Article 7 (Crimnal |aw and penal procedure). \Whenever the crimna

| aw i ntroduces new of fences or establishes a nore severe penalty, these
shall not apply to acts conmitted before they canme into force. |If,
however, they abolish existing offences or reduce the correspondi ng
penalty, they shall apply to acts conmitted before they came into force.
In the first instance the proceedi ngs shall be dism ssed and in the
second the penalty alone shall be anended, provided it has not been
determ ned by an enforceabl e judgenent.”

109. The draft Code of Penal Procedure affirms the same principle, in
sinplified terns:

“Article 17. Crimnal lawwth regard to tinme and procedura
ef fecti veness;
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17.1 Whenever crimnal |law introduces new of fences or establishes a
nore severe penalty, these shall not apply to acts commtted before the
| aw came into force

17.2 Vhenever crimnal |aw abolishes existing offences or reduces the
penalty, it shall apply to acts comritted before it canme into force. 1In
the first case the proceedi ngs shall be disnissed or the penalty
annul l ed; in the second, the penalty al one shall be anended.

17.3 These provisions shall apply to laws on statutory limtation.”

Article 16

Right to recognition as a person before the |aw

110. Article 21 of the Uruguayan Civil Code states as follows:

“Al'l human bei ngs shall be considered as persons. The follow ng shal
be consi dered as persons before the | aw and thus capabl e of assum ng
civil rights and duties: the State, the tax authorities,

muni ci palities, the church and all corporations establishments and
associ ations recogni zed by the authorities.”

111. In order to acquire legal personality it is necessary to provide proof
that certain formal requirenents have been satisfied with the Mnistry of
Education and Culture. The Mnistry, in a decision dated 21 Septenber 1993
(annex 13), introduced regul ati ons governing the standard requirenents which
have to be met by civil associations. The decision also covers the rights and
obl i gations of menbers of associations, the required governing bodies and
their electoral and voting regine.

Article 17

Right to privacy

112. Article 7 of the Uruguayan Constitution recognizes and sets forth the
right of all inhabitants of the Republic to protection of their life, honour
liberty, security, work and property. No one nay be deprived of these rights
except as prescribed by the | aws adopted in the general interest.

113. The right to privacy and the restrictions on intrusion by the
authorities into the private sphere have been the subject of recent case | aw.
Cenerally speaking, the right to freedom from undue interference may in
practice clash with other rights which deserve equal protection

114. Thus, for exanmple, in a case before the juvenile court in which a nother
requested a blood test to determ ne histoconpatibility on a juvenile who was
al l egedly her son, the Uruguayan court adopted the follow ng ruling:

“The Court possesses no coercive authority as there is no | egal basis
for the obligation to accept an exam nation by an expert (the right to
physical integrity is set forth in the Constitution) and any limtation
thereon could only derive froman express provision to that effect.”
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115. In that case 16/, it was held that for a court to conpel a person to
subject hinself to a blood test in order to determ ne parenthood was an
unl awful interference with a juvenile's privacy.

116. In crimnal law, decision No. 12.797 of the Second Court of Appeal

whi ch examines the limts to the right to privacy, is instructive in this
respect. The case in question concerns an offence of usury, in which the
evi dence for the prosecution was nmade up of recordings of private tel ephone
conversations between the offender and the victim 17/

Article 18

Right to freedom of thought

117. Freedom of thought and of religion is protected by the Constitution
under Uruguayan positive | aw

118. As a rule, the right of all the inhabitants of the Republic to freedom
of expression and to dissem nate ideas is guaranteed. The prescriptive part
of the Constitution recogni zes that:

“The transm ssion of thought by nmeans of word, private witing or
publication in the press or by other means of dissem nation shall be
free in all respects, without the need for prior censorship, the authors
and where appropriate publishers or broadcasters remaining liable in
conformty with the |l aw for any abuses they may commt.”

Article 19

Fr eedom of opi ni on

119. When Uruguay's third periodic report was consi dered (CCPR/ C/ 64/ Add. 4)
the Conmittee expressed its concern about the wording of a nunber of
provisions of internal |aw governing freedom of expression. |In particular the
Committee disputed the conpatibility of articles 19 and 26 of Act No. 16.099
(Press Act) with article 19 of the International Covenant on Civil and
Political Rights.

120. In response to the doubts expressed by the Committee concerning the
manner in which penalties are applied to breaches of the Press Act, Uruguay
considers that it is appropriate to informthe Conmrittee of a nunber of

rel evant | egal decisions.

121. In decision No. 12.593, the Second Court of Crimnal Appeal conducted an
exhaustive review of the scope of the right of reply and the limts to which
it was subject with respect to freedom of expression and thought. 18/
Simlarly, decision No. 11.617 of the First Court of Crimnal Appeal confirned
on appeal the acquittal of two journalists who had published informtion
concerning a high-ranking police officer in witten formin the press.



CCPR/ ¢/ 95/ Add. 9
page 27

122. Inits ruling, the court held as follows:

“Public opinion, the nation itself - fromwhich, as the Constitution
procl ai ns, sovereignty derives - have the unrestricted right to
criticize and judge all institutions, even to the detrinent of their
authority, such as the police, the Governnent, the courts and
Parliament, because in so doing they are nerely exercising the

i nalienable right to ascertain how those appointed by them whether
directly as in the case of the President of the Republic, senators,
deputies and governors, or indirectly, in the case of judges, police
officers and other officials, performtheir public office as the agents
of the actual source of their authority - the people itself.”

“The threat of contenpt, hanging like a sword of Danpcles over any
i nvestigative journalist, is alien to the very nature of denocracy and,
as the defending counsel Dr. S.P. denobnstrated with outstanding skill,
is characteristic of totalitarian reginmes.” 19/

Article 20

Propaganda for unlawful acts

123. Article 148 of the Penal Code, entitled “Propaganda for acts classified
as offences”, stipulates that “anyone who publicly advocates acts classified
as of fences shall be sentenced to between 3 and 24 nonths' inprisonnent.”

124. The general norm describing advocacy of unlawful acts is suppl enented by
article 149 of the same code, which penalizes and prohibits incitenment to
hatred, disrespect or violence towards specific individuals because of their
skin col our, race, religion and national or ethnic origin.

Article 21

Ri ght of assenbly

125. Right of assenmbly is protected by article 38 of the Constitution which
stipul at es:

“The right of peaceful unarned assenbly shall be guaranteed. No
authority of the Republic may disregard the exercise of this right
except by virtue of a law, and only when it is in the interests of
heal th, safety and public order.”

Article 22

Freedom of associ ation

Legal precedents concerning anti-trade union activity

126. Trade uni ons have been free in Uruguay since the restoration of
denocracy in 1985. There are no restrictions of any kind on joining trade
uni ons or federations.
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127. The Constitution guarantees the right to establish trade unions and to
join them |If enployers adopt anti-trade union nmeasures, the victimor the
trade union acting on his behalf may take |legal action and avail hinmself of
exi sting constitutional renedies under donestic |law for violation of a
constitutionally protected right.

128. Uruguay considers that tripartite negotiation with trade unions and
enpl oyers is an indi spensabl e guarantee for the rule of |aw.

129. The Uruguayan trade uni on novenent has conbined to forma single trade
uni on federation (PIT-CNT), whose council conprises representatives of the
various sectoral unions, as indicated in the organization chart provided in
docunent E/1990/5/ Add. 7.

130. The right of trade unions to call strikes is established under
article 57 of the national Constitution

131. In practice, collective bargai ning and the conclusion of nmediumterm
agreenents have resulted in a huge reduction in |labour conflicts. Since the
early nmonths of 1995, only a few general strikes have been called by the
singl e trade union federation representing public and private enpl oyees.

132. The specialized adnm nistrative and | abour courts, whose practice is
founded on the theory of conprehensive protection, directly apply the

I LO Conventions ratified by Uruguayan | aw when resol ving cases of trade union
per secuti on.

133. In case No. 12.331 20/ the Adm nistrative Court ruled that the powers
vested in the General Labour Inspectorate, which is attached to the Mnistry
of Labour and Social Security, by virtue of Act No. 12.030 ratifying

I LO Convention No. 98, authorize it to inpose “reasonable” penalties on firnms
engaging in anti-trade union activities.

Restrictions on the right to strike

134. The right to strike is not regulated by law. The restrictions that have
been |l aid down by the State are based on considerati ons of general interest

whi ch may be affected by the withdrawal of services. Thus for exanple, in the
case of hospitals and health services, strikes are not allowed if they affect
energency or serious cases, causing irrenedi abl e consequences. Under norma

ci rcunmst ances, the trade union novenent is self-governing and authorizes the
provi sion of m ninmum services by trade union nmenbers who have to perform
essential comrunity services (public transport, health, ports, etc.).

135. Civil servants belong to sectoral trade unions, nost of which are
affiliated to COFE (Confederaci 6n de Funcionari os del Estado), itself a nenber
of the council of the Single Trade Union Federation (PIT-CNT).

136. In the arned forces, there are social groups but no unions as such
There have been no cases of actual strikes in the arnmed forces.

137. \Were the police are concerned, there have been instances in which
police officers have exercised the right to strike.
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138. In 1992 there was a critical monment of conflict involving police
officers on the beat over wages. 21/ The conflict, involving a work stoppage,
was settled a few days | ater through negotiations with the Governnment and wage
i ncreases were awarded to the policenen concerned.

Legal precedents relevant to the right to strike

139. The practice of Uruguayan courts in relation to the right to strike
illustrates the way ILO Convention No. 98 is applied. In decision No. 12.702
the Second Labour Court of Appeal (annex 19) conducted an extensive revi ew of
trade union rights, their scope and protection

140. In the case concerned by the Court's ruling, several enployees had been
penal i zed subsequently to the conclusion of a strike. The Court conclusively
asserted that:

“Penal ties inposed on workers for acts that occurred during the strike
constitute anti-trade union practice.”

141. In conclusion, the Court lifted the disciplinary penalties inmposed by
the empl oyer and ordered the paynment of the wages withheld together with an
additional 10 per cent as danmges and conpensation

Article 23

The family and society

Civil marriage

142. Since 1885, national |egislation has recognized only civil marriage
sol etmmi zed before the State's civil registry authorities as legitinmate.

143. After the civil cerenony, the spouses are free to request a religious
cerenony to be held by the church to which they bel ong, although no mnister
of the Catholic church or minister of the different faiths present in Uruguay
may give their nuptial blessing unless the civil cerenony has been perforned,
under penalty of prison sentences for offenders.

Legal requirenents for narriage

144. The followi ng constitute inpedinments to matrinony:

(a) Failure to neet the age requirement, which is 14 for men and 12
for wonen;

(b) Absence of consent of the spouses;
(c) The exi stence of an undi ssol ved previ ous narri age;

(d) A direct blood relationship or relationship by marriage, whether
legitimate or natural
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(e) In the indirect line, a relationship between legitimte or natura
si blings;

() A person guilty of hom cide, attenpted homicide or conplicity in
the hom ci de of one of the spouses may not contract matrinony with the other
spouse;

(9) Failure to performthe religious marriage cerenony when it
constitutes a resolutive condition in the contract and it has to be perforned
on the sanme day as the civil cerenony.

145. At the request of the future spouses and after conpletion of the
formalities required by law for the solemization of the marriage, a file is
opened with the civil registrar of the domcile of either of the intending
spouses. The planned marriage is published in the press and the banns nust be
posted in view for eight days at the civil registry office.

146. If any objections are made concerning inpedinents to the marriage, the
Prosecutor's O fice shall be required to investigate the matter. |If the

i npedi ment proves to be unjustified or if no objection is nade to the
marriage, it is held in public, before tribunal and in the presence of four
qualified adult w tnesses who are unrelated to the spouses.

147. The marriage act or certificate is a public civil status docunent
aut henticating the | egal bond between the spouses.

bligations deriving frommatrinony

148. By contracting matrinony the spouses take on the obligation to naintain
and educate their children and to provide themw th a profession or occupation
corresponding to their status and circunmstances. |If the parents fail or are
unable to performthis responsibility, it passes to the grandparents and ot her
relatives in the ascendant |line, whether legitimte or natural

149. \WWhere property is concerned, prior to the narriage the spouses may draw
up an ad hoc written agreenent specifying which parts of the property will not
cone under the comunity. |In the absence of express matrinonial provisions,
matrinony gives rise to joint property, whose acquisitions include all the
property acquired in exchange for payment or free of charge by either spouse.
Admi nistration of the assets constituting the joint property is shared. Sone
forms of assets are excluded under the |law, essentially property received

t hrough i nheritance.

150. The comunity of property may be broken up during the marriage at the
request of either spouse. After conpletion of the requisite |ega
formalities, all property subsequently acquired by either spouse w Il bel ong
to that spouse al one and not be part of acquisitions.

Ef fects of the dissolution of marriage on children

151. Civil marriage is dissolved by the death of one of the spouses or by a
| egal |y pronounced divorce. Under Uruguayan donestic |aw divorce may be
requested in the follow ng circunstances:
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(a) On causal grounds (adultery, attenpted prostitution, quarrels and
argunments, separation for nore than three years, irreversible physical or
ment al incapacity, etc.);

(b) By mutual consent of the spouses;

(c) At the wife's request.

152. Article 167 of the Civil Code stipulates that the court may not finalize
a divorce unless the situation regarding the custody of the mnor children
visits and alinony has been resol ved.

Article 24

Rights of the child

153. Annex 20 contains the information provided by Uruguay in its initial
report to the Cormittee on the Rights of the Child, contained in docunent
CRC/ C/ 3/ Add. 37, relating to articles 2 and 7 of the Convention on the Rights
of the Child.

Article 25

Participation in the conduct of public affairs

154. In conformty with Uruguay's constitutional reginme and in accordance
with the provisions of article 77 of the Constitution

“All citizens shall be participants in the sovereignty of the nation; as
such they shall be electors and eligible for election in the
ci rcunst ances and manner prescri bed.

Suffrage shall be exercised in the nmanner determnm ned by | aw,
subject to the follow ng general principles:

(1) Compul sory registration in the civil register

(2) Secret and conpul sory ballot. The law, by an absolute nmajority of
all the menbers of each chanber, shall regulate conpliance with this
obl i gati on;

(3) Ful | proportional representation

(4) Judges, nenbers of the adnministrative and audit courts, the
directors of the autononous entities and decentralized services, serving
mlitary personnel of any rank and police officers of any category shal
refrain, under penalty of dismssal and 2 to 10 years disqualification
fromeligibility to any other public office, frombelonging to politica
commttees or clubs, signing party manifestos, authorizing the use of
their nanme and in general fromany other public or private act of a
political nature, with the exception of voting. These prohibitions
shall not apply to the participation of directors of autononous entities
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or decentralized services in party organi zati ons engaged in the specific
task of studying problens of governnent, |egislation or admnistration

The el ectoral court shall be conpetent to take cogni zance of and
i npose penalties for the above-nentioned el ectoral offences. Conplaints
shoul d be made to the electoral court by either chanber, the Executive
or the national party authorities.

Wt hout prejudice to the above provisions, the facts shall in al
cases be referred to the ordinary courts for any further action they may
deem appropri ate.

(5) The President of the Republic and menbers of the electoral court
may not belong to political commttees or clubs, hold positions of
responsibility in party organizations, or in any manner participate in
political electoral propaganda.

(6) Any el ectoral boards which nay be appointed to deal w th questions
of suffrage shall be elected with the guarantees set forth in this
article.

(7) Any new | aw concerning the civil register or elections, as well as
any anendnent or interpretation of existing laws, shall require a
two-thirds vote of the full nenbership of each chanber. This specia
majority shall apply only to the guarantees of suffrage and el ection
conmposition, functions and procedure of the electoral court and

el ectoral boards. Decisions relating to expenditure, budgets and
internal regulations shall require only a sinple majority.

(8) By a two-thirds majority of the full menbership of each chanber,
the |l aw may extend the prohibitions contained in paragraphs 4 and 5 to
i nclude other officials.

(9) The el ection of nenbers of both chanbers of the |egislature, of
the President and Vice-President of the Republic, of the nenbers of
departnental councils, of intendants and, if appropriate, of autononous
| ocal electoral boards, and of any organ whose organi zati on or
conmposition may be required by law to be determ ned by popul ar el ection
shal | take place on the |ast Sunday in Novenber every five years,

wi t hout prejudice to the provisions of article 148.

The lists of candidates for both chanmbers and for President and
Vi ce- Presi dent shall appear on a single ballot. A separate ballot,
bearing the same party |abel, shall contain the lists of candidates, to
be voted on jointly, for the departnmental councils, intendants and,
where appropriate, the autononous |ocal electoral boards, in accordance
with the provisions of article 79.

(10) No legislator or intendant who resigns his post after assum ng
office shall be entitled to any conpensation or retirement benefit which
m ght be due to himby reason of his termination, until his full term of
of fice has expired. This provision shall not apply to resignations
because of illness duly substantiated by a medical board, or to those
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expressly authorized by three-fifths of the votes of the full menbership
of the body concerned, or to intendants who resign three nonths before
an election in order to stand as candi dat es.

(11) The State shall ensure that political parties enjoy the fullest
possi bl e freedom Wthout prejudice to this requirenent, parties shall

(a) Ef fectively practice internal denocracy in electing their
authorities;

(b) G ve maxi mum publicity to their statutes and progranmes of
principles, so that the public is fully informed.”

Exercise of the right to participate

155. The nation has opted for a denmpcratic, republican form of government.
Sovereignty shall be directly exercised by the electoral body in elections,
initiatives and referenduns and indirectly through the representative
authorities established by the Constitution

156. Elections of national and departnental authorities for the offices of
Presi dent, Vice-President, Senator, deputy, intendant and for the departnenta
councils nust be held in accordance with the 1967 Constitution, in a single
bal | ot .

157. In 1995, the four political parties represented in Parlianment began
tal ks over a constitutional reformdesigned, inter alia, to hold national and
departnental elections at different tines.

158. An initiative is an institution allowing 10 per cent of the citizens
regi stered on the national electoral roll to request the President of the
General Assenbly totally or partially to reformthe Constitution and to call a
popul ar vote on the initiative.

159. Lastly, a referendumis a constitutional renmedy whereby 25 per cent of
the citizens registered on the electoral roll and entitled to vote may request
the total or partial abrogation of an act adopted by Parliament and

promul gated by the Executive. After having ascertained that the requisites
for calling a referendum have been net, a ballot is held in which citizens
nmust vote either for or against the proposal

160. On 13 January 1989, a | aw was passed regul ating the referendum and
maki ng it conpul sory to vote.

Article 26

Right to equality and protection fromdiscrinination

161. The right to equality is guaranteed by the provisions of article 8 of
the Constitution, which stipulates as foll ows:

“All persons shall be equal before the | aw and no distinction shall be
recogni zed between them other than that founded on talent and virtue.”
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162. As has already been stated in this report in relation to article 20 of
t he Covenant, violence or the threat of violence against anyone on account of
their race, religion, colour or origin is considered crimnal conduct and

t heref ore puni shabl e under the crinminal |aw of the country.

Article 27

Ri ghts of mnorities

163. Regarding this article, the Governnent of Uruguay would like to point
out that in Uruguay there are no ethnic mnorities as defined by the
Sub- Commi ssi on on Prevention of Discrimnation and Protection of Mnorities.

164. According to the Special Rapporteur, Francesco Capotorte, the term
mnority should be interpreted to nean an ethnic, religious or |inguistic
mnority group that is clearly identifiable as such, which is nunerically
inferior to the rest of the popul ation, and which possesses distinct cultural
historic, religious or linguistic characteristics.

165. While Uruguay recogni zes the existence of diverse cultural or racial
groups within Uruguayan society, these do not constitute mnorities as such

166. When Uruguay's third periodic report was subnmitted, it was stated that
mnority groups were fully integrated into the various political parties,

whi ch were a neans of gaining access to public office. This assertion nust be
based on a m sunderstanding. Uruguay would like to rectify this

m sconception, as access to public office is in no way |inked to nenbership of
political parties, but quite the opposite.

167. Article 58 of the Constitution, which has been in force since 1967,
stipulates as follows:

“Civil servants nust serve the nation and not political interests. Al
activities other than professional activities shall be prohibited during
working tinme and in the workplace and political propaganda of any kind
there shall be unl awf ul

No groups may be fornmed for propaganda purposes using the nanmes of
public departnents or referring to the professional |ink between their
menbers.”
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6. Annex 5: Decree No. 258/92, Standards of Medical Ethics. [was this annex
meant to be del eted?]

7. The age of mpjority was set at 18 years by Act No. 16,719 of 11 Cctober
1995.
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21.1n police parlance, “on the beat” refers to street surveillance activities.



