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ANNEX

Views of the Human Rights Committee under article 5, paragraph 4,
of the Optional Protocol to the International Covenant on G vil
and Political R ghts

Fifty-seventh session

concer ni ng

Communi cation No. 599/1994 * **

Submtted by : VWayne Spence [represented by counsel]
Victim: The aut hor

State party : Jamai ca

Date of communication : 20 Cctober 1994 (initial subm ssion)

The Hunan Rights Committee , established under article 28 of the
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 18 July 1996,

Havi ng concluded its consideration of comrunication No. 599/1994
submtted to the Human R ghts Conmittee on behal f of M. Wayne Spence under
the Optional Protocol to the International Covenant on CGvil and Political
Ri ghts,

Havi ng taken into account all witten information nmade available to it
by the author of the communication, his counsel and the State party,

Adopts the foll ow ng

Views under article 5, paragraph 4, of the ptional Protoco

1. The aut hor of the conmunication is Wyne Spence, a Jamai can citizen who,
at the time of submission of his conmunication, was awaiting execution at

St. Catherine District Prison, Jamaica. He clains to be a victimof

viol ations by Jamaica of articles 7 and 10, paragraph 1, of the Internationa
Covenant on CGvil and Political R ghts. M. Spence is represented by counsel
In the spring of 1995, the author's death sentence was commted to life

i mpri sonnent .

* Pursuant to rule 85 of the rules of procedure, Conmttee nenber
Laurel Francis did not participate in the adoption of the Views.

* The text of an individual opinion by Conmttee nenber
Franci sco José Aguilar Whbina is appended to the present docunent.
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The facts as presented by the author

2.1 The aut hor was convicted of two nurders and sentenced to death

on 13 Cctober 1988 in the Hone Grcuit Court in Kingston. H's appeal agai nst
convi ction and sentence was di sm ssed by the Court of Appeal of Jamaica on
18 June 1990. A subsequent petition for special |eave to appeal to the
Judicial Committee of the Privy Council was dism ssed on 29 Cctober 1992.

2.2 Counsel argues that constitutional renedies are unavailable in practice
to M. Spence, as he is indigent and the State party does not nake avail abl e
legal aid for the purpose of constitutional notions; reference is made in this
context to the Committee's jurisprudence. GCounsel accordingly subnmts that

al |l donestic renedi es have been exhausted for the purpose of the Optional

Pr ot ocol

The conpl ai nt

3.1 The author subnits that he is a victimof a violation of articles 7
and 10, paragraph 1, on account of the length of the period of time he spent
confined to death row. Fromhis conviction in Cctober 1988 to the spring of

1995, i.e. for six and a half years, he was detained in the death row section
of St. Catherine District Prison. Counsel contends that the execution of the
sentence after such a delay would constitute cruel, inhunan and degradi ng

treatnent, in violation of article 7. Reference is made to the judgenent of
the Judicial Conmittee of the Privy Council in Pratt and Mbrgan

v. Attorney-General , where it was held, inter alia, that a delay of over
five years in carrying out the execution of a capital sentence lawfully

i mposed constitutes i nhuman and degradi ng treatnent. To counsel, the delay is
initself sufficient to find a violation of articles 7 and 10, paragraph 1

3.2 It is further submtted that the conditions of detention at

St. Catherine District Prison anount to a violation of the author's rights
under articles 7 and 10, paragraph 1. These conditions have been exam ned and
criticized by non-governnental organizations, and are well docunented. In
this respect, reference is nade to an incident which occurred on 3 and

4 May 1993, during which the author clainms he was severely beaten by prison
warders and a soldier. After the beatings, which allegedly included being hit
with batons, an iron pipe and a netal detector, the author was refused the
medi cal treatment he had requested. H's report of the incident is included in
a deposition nmade and signed in the presence of a witness on 14 May 1993.

3.3 Counsel notes that after the events of 3 and 4 May 1993, the author did
not hinself contact the Ofice of the Parlianentary Orbudsman, for fear of
reprisals. On 3 Decenber 1993, the author's |egal representative contacted

t he Onbudsrman and requested a thorough and speedy investigation of the
conplaint. The Onbudsman's reply, dated 10 February 1994, indicated that his
office had been unable to identify any participants in the events of

4 May 1993 and that, accordingly, he was unable to take the natter any
further. GCounsel contends that such a superficial investigation cannot be
deenmed to anmount to an effective donestic remedy.
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The State party's observations on the admssibility and the nerits of the case

and the counsel's comments thereon

4.1 In its subm ssion under article 4, paragraph 2, of the Qoptional
Protocol, dated 24 February 1995, the State party does not raise objections to
the admssibility of the communication and, so as to expedite natters, offers
comments on the nmerits of the case.

4.2 The State party denies that there has been a breach of articles 7

and 10, paragraph 1, because the author was confined to death row for over

six years. It contends that the judgenent of the Judicial Conmttee of the
Privy Council in Pratt and Morgan is no authority for the proposition that
once a person has been on death row for a specific period of tine, his
continued detention there autonatically constitutes cruel and inhunman
treatment contrary to the Jamai can Constitution. Rather, it argues, each case
nust be examined on its nerits in accordance with the applicable |egal

principles. |In support of its contention, the State party invokes the
Commttee's Views on the case of Pratt and Morgan , where it was held that
“prol onged judicial proceedings do not per se constitute cruel, inhuman and
degrading treatnment even if they can be a source of nental strain for
convicted prisoners. However, ... an assessnent of the circunstances of each
case woul d be necessary”. 1/

4.3 As to the author's claimof ill-treatnment by warders and police officers
on 4 May 1993, the State party notes that these “allegations will be

i nvestigated and the Commttee will be inforned of the results”. 2/

5. By letter of 3 April 1995, counsel notes that she has nothing to add to

her review of the legal principles applicable to the so-called “death row
phenonenon” in the initial communication. She suggests that the Committee
exam ne the claimof M. Spence's ill-treatnment on death rowon its merits if
the State party does not report on the findings of its investigations within
two nont hs.

Decision on adm ssibility and examnation on the nerits

6.1 Bef ore considering any clains contained in a communication, the Human
Rights Commttee nmust, in accordance with rule 87 of its rules of procedure,
deci de whether or not it is adm ssible under the Qptional Protocol to the
Covenant .

6.2 The Commttee notes that the State party does not raise any objections
to the admssibility of the comrunication and has forwarded its observations
on the nerits, in order to expedite the procedure. It recalls that article 4,
paragraph 2, of the Qptional Protocol, stipulates that the State party shall
subnmit its witten comrents on the nerits of a case within six nonths of the
transmttal of the conplaint to it for comrents on the merits. As the
Conmittee stated in earlier cases, this period may be shortened, in the
interest of justice, if the State party so wi shes. 3/ Furthernore, counsel
for the author has agreed to the exam nation of the nmerits at this stage,

wi thout offering additional comrents.
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6.3 Havi ng concl uded that the comunication neets all admssibility

requi rements under the Optional Protocol, the Conmmttee accordingly decides
that the communication is adm ssible and proceeds, without further delay, to
the exam nation of the substance of the author's clains, in the light of all
the informati on nade avail able by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

7.1 The first issue to be deternmined is whether the period of tine the

aut hor spent on death row, i.e. approxinmately six and a half years, anounts to
a violation of articles 7 and 10, paragraph 1. The Conmittee refers to its
establ i shed juri sprudence that prolonged detention on death row does not,

per se, anmount to cruel, inhuman and degrading treatment in the absence of
further conpelling circunstances. That there are no “further conpelling
circunstances” in the instant case has been confirmed by counsel herself, who
has argued that the delay (i.e. M. Spence's confinement to death row for over
six years) should be deened in itself sufficient to constitute a violation of
articles 7 and 10, paragraph 1. Accordingly, the Committee finds no violation
of these provisions on this count. Simlar conclusions apply to the
allegation that the author's conditions of detention violated articles 7

and 10, paragraph 1, as counsel has not substantiated this clai mother than by
subnmitting docunents of a general nature.

7.2 The author has further alleged a violation of articles 7 and 10,
paragraph 1, on account of the ill-treatment he was subjected to

on 4 May 1993, in the context of police and armed forces intervention during a
prison riot. The State party has prom sed to investigate said claim but
failed to forward to the Conmittee its findings on the matter. The Commttee
notes that the author's allegations, which are contained in a signed and

Wi t nessed deposition dated 14 May 1993, are precise, in that he identifies the
warders who ill-treated him furnishes a description of a soldier who al so
beat him and describes the weapons with which he was beaten. H's additiona
claimthat he was refused the nedical treatnment he was entitled to and which
the State party shoul d have provided himwi th after sustaining injuries in the
i nci dent has not been refuted. The Conmmttee further observes that in spite
of the author's deposition, the Ofice of the Parlianentary Orbudsnman clai ns
to have been unable to identify anyone said to have been involved in the
incident. 1In the circunstances of the case, and in the absence of State party
expl anations on this issue, the Conmittee concludes that there has been a
violation of articles 7 and 10, paragraph 1.

8. The Human R ghts Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts as found by the Commttee reveal a violation of
articles 7 and 10, paragraph 1, of the Covenant.

9. Pursuant to article 2, paragraph 3 (a), of the Covenant, the author is
entitled to an effective renedy for the violations suffered. The Commttee
considers that this should include the award of appropriate conpensation for
the ill-treatnment suffered on 4 May 1993. Furthernore, the State party is
under an obligation to investigate thoroughly and pronptly events of the
nature of those of 4 May 1993 and to ensure that sinmlar violations do not
recur.
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10. Bearing in mnd that, by becomng a State party to the Optiona

Protocol, the State party has recogni zed the conpetence of the Committee to
det erm ne whether there has been a violation of the Covenant or not and that,
pursuant to article 2 of the Covenant, the State party has undertaken to
ensure to all individuals within its territory and subject to its jurisdiction
the rights recogni zed in the Covenant and to provide an effective and
enforceabl e remedy in case a violation has been established, the Commttee

wi shes to receive fromthe State party, within 90 days, information about the
nmeasures taken to give effect to the Commttee' s Views.

[ Adopted in English, French and Spani sh, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Conmittee's annual report to the General Assenbly.]

I ndi vi dual _opinion by Comm ttee nenber Franci sco José Aguilar Wrbina

The ternms in which the majority opinion on the comuni cation submtted
by Wayne Spence agai nst Jamai ca (conmuni cati on No. 599/1994) was expressed
obliges ne to express ny individual opinion. The nmajority opinion again
mai ntains the earlier jurisprudence that the time factor does not, per_se,
constitute a violation of article 7 of the International Covenant on Cvil and
Political R ghts as far as the death row phenonenon is concerned. The
Committee has repeatedly nmaintained that the mere fact of being sentenced to
deat h does not constitute cruel, inhuman or degrading treatnment or punishnent.
In nmy opinion, the Conmittee is wong to seek inflexibly to maintainits
jurisprudence w thout clarifying, analysing and appraising the facts before it

on a case-by-case basis. In the comunication concerned, the Human R ghts
Conmittee's wish to be consistent with its previous jurisprudence has led it
torule that the length of detention on death row is not in any case contrary

to article 7 of the Covenant.

The nmajority opinion seens to be based on the supposition that only a
total reversal of the Conmittee's jurisprudence would allowit to decide that
an excessively long stay on death row could entail a violation of that
provision. In this respect, |I nust refer to ny opinion and anal ysis regardi ng
communi cati on No. 588/1994 (Errol Johnson v. Jamaica).

The Commttee nust therefore establish whether the |aws and acti ons of
the State, and the behaviour and conditions of the condemmed person, nake it
possi bl e to determ ne whether the time el apsed between sentencing and
execution is reasonable and, on that basis, that it does not constitute a
violation of the Covenant. These are the limts of the Hunan Ri ghts
Commttee's conpetence to deterni ne whether there has been conpliance with, or
violation of, the provisions of the Internati onal Covenant on Gvil and
Political R ghts.
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I concur with the najority opinion that in this case, there has been a
violation of articles 7 and 10 of the Covenant, although not only for the
reasons given in the najority decision, but al so because of the tine spent by

t he author on death row.
Franci sco José Aguilar U bina [signed]

[Oiginal: Spanish]

Not es

1/ Vi ews on communi cati ons Nos. 210/1986 and 225/ 1987 ( Earl Pratt and

Ivan Mbrgan v. Janmmica ), adopted 5 April 1989, para. 13.6.

2/ As of 3 July 1996, the State party had not forwarded the results
of said investigations to the Conmittee, in spite of a rem nder addressed to
it on 29 April 1996.

3/ See e.g. Views on communi cati on No. 606/ 1994 ( d enment Francis
v. Jamaica), adopted 25 July 1995, para. 7.4.



