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ANNEX
Decision of the Conmittee against Torture under article 22 of
t he Convention against Torture and Gther Cruel, |nhuman or
Degr adi ng Treat nent or Puni shnent
Ei ght eenth sessi on
concer ni ng
Communi cation No. 46/1996
Subnitted by: Cyril Le Gayic et al
(represented by counsel)
Al leged victim The aut hors
State party: France
Dat e of communi cation: 5 February 1996

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment

Meeting on 9 May 1997,
Adopts the foll owi ng decision

Decision on adnissibility

1. The communication is presented by counsel on behalf of
M. Cyril Le Gayic and 12 other individuals, French citizens, residing
in Papeete, Tahiti. They claimto be victinms of violations by France of

articles 16, 10, 11, 12 and 13 of the Convention against Torture.

The facts as presented by the authors

2.1 Foll owi ng the resunption of nuclear tests in the Pacific by France,
riots took place in Tahiti on 6 Septenber 1995. The union A TI'"A 1l MJA which
had called for a strike that day, was held responsible for the riots by the
authorities. On 9 Septenber 1995, the nenbers of the Executive of the union
were neeting at the organi zation's office in Papeete. Around 1 p.m, when the
partici pants were preparing for a press conference to be held at 3 p.m,
nmobi | e guards in battle-dress invaded the prem ses. They ordered the
unionists to line up against the wall, |egs apart and hands behind their

heads. The unionists conplied w thout resistance, but were bl udgeoned by the
police neverthel ess. Then they were handcuffed two by two, |ed out of the
buil ding, thrown in a van and transported to the police station in the

Avenue Bruat.



CAT/ C/ 18/ DI 46/ 1996
page 3

2.2 Once there, they were each handcuffed individually and ordered to knee
in the parking lot, with the sun full in their faces. Those who had
difficulty in kneeling were beaten with bludgeons or kicked. About 45 m nutes
| ater they were brought to barracks and detained. They were not given any
food or drink and were prevented from sl eeping. They renmai ned handcuffed and
supervi sed, even when going to the toilet. No nedical assistance was given.
Sone of them were released in the night of 9 Septenber, w thout being charged,
ot hers were charged and sone of them placed in preventive detention.

2.3 M. Cyril Le Gayic, born on 27 Septenber 1953, General Secretary of the
Conf ederati on of I ndependent Unions in Polynesia (Confédération des syndicats
i ndépendants de Pol ynésie), joined the above-nmentioned neeting of unionists
at 12.55 p.m The author attaches a nedical certificate froma doctor, whom
he went to see after his rel ease.

2.4 M. Jean-M chel Garrigues, born on 29 Septenber 1961, states that he was
t hreatened by one of the nobile guards with a firearm hit with a bludgeon
against the left tenple, that his shirt was torn and that his head was smacked
against the wall with such force that one of his teeth fell out. He was
constantly beaten al though follow ng orders given by the policenmen. He was

al so given electric shocks with a sort of electric prod, and the marks of the
handcuffs, put on tightly took 10 days to heal. He submits that, having been
on the parking lot for about 15 minutes, he started to vomit. Brought to the
barracks, he was interrogated by a police officer in the afternoon. He spent
the night in the barracks, where the guards prevented himfrom sl eeping. He
was not given anything to eat or drink. The next nmorning, a guard cane to
spray the detainees with insecticide. Asking to go to the toilet, Garrigues
was shown one full of excrenent, the door was |eft open and the guard stayed
with him He was not allowed to wash his hands afterwards. In the beginning
of the afternoon he was brought to the Palais de Justice, where the
ill-treatnent ended.

2.5 M. Tu Yan, born on 1 Decenber 1955, states that when followi ng orders
he lined up facing the wall, he was beaten with a bludgeon on his back and
right leg, later also on the right arm During the ride in the van, he was
snmot hered by the weight of nine bodies on top of him Wen brought to the
barracks, he says that he did not suffer further ill-treatnment, but he was
refused anything to drink. He was released at 8 p.m that same evening.

2.6 M. Bruno Sandras, born on 4 August 1961, states that he was threatened
with a pistol against his tenple and that he was flat on the floor of the van
with others on top of him

2.7 M. Eugéne Sommers, born on 25 August 1958, states that he was thrown
into the van head first, and others were thrown on top of him Wen he tried
to lift his head, because he could not breathe, a guard stepped on his head,
telling himto keep his head down.

2.8 M. Jacques Yeun, born on 12 July 1949, states that, after the nobile
guards entered the prem ses, he was bl udgeoned and thrown on the ground |ike
an animal. He states that, while in the barracks during the night, he was
harassed by the guards, who continued to beat the detainees.
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2.9 M. Al bert Tematahotoa, born on 16 May 1961, affirns that he was beaten
and ill-treated and states that he was rel eased at 9.30 p.m, w thout having
had anything to drink or eat.

2.10 M. Ralph Taaviri born on 14 Cctober 1954, states that he was threatened
with a gun and he was hit in the back with the butt of a rifle causing himto
fall. H's hands were bound with electric cable, so tightly that he | ost the
feeling in his fingers. 1In the barracks, the detainees did not get anything
to drink, nor were they allowed to go to the bathroomuntil a Pol ynesi an guard
came on duty, who gave them one bottle of water for all of them and all owed
themto relieve thenselves. He states that late in the evening he was taken
for interrogation. He was chained by the armto a guard and by one leg to
anot her guard, because it was dark and it was allegedly necessary for

security. During the night, guards continued to harass him so that he could
not sleep. In the norning, when he had difficulty sitting down as ordered
because of cranmp, he was kicked over onto his back on the floor

2.11 M. Lionel Lagarde, born on 5 Cctober 1934, confirnms the story as told
in general ternms above, and states that he was brought before the judge on
Sunday at 4 p.m

2.12 M. Irvine Paro, born on 24 March 1945, states that he was at the police
station on Saturday norning, 9 Septenber, in connection with the riots on the
precedi ng Wednesday, thereby escaping the naltreatnment to which his coll eagues
were subjected. Later, he was detained with his colleagues in the barracks
and suffered the same ill-treatnment and humiliations.

2.13 M. Ronald Terorotua, born on 27 March 1955, states that he was in the
hal | of the building when the nobile guards entered. He was threatened with a
gun, told to lie dowmn and hit with a bludgeon. Later, he was hit in the back
with an electric prod while wal king towards the van. He was pushed on top of
his coll eagues in the van. Later, he was interrogated from1.30 to 6 p. m,
with a two-hour pause; all this tinme he was not given anything to drink. A
doctor cane only to take his blood pressure and to see whether or not he was a
heart patient.

2.14 M. Bruno Tetaria, born on 3 February 1960, states that, when the nobile
guards arrived he was told to lie down with his hands behind his head, face
down. Having done this, he was hit with a bludgeon and told to get up

Thrown in the van, he was again hit in the back, and when he lifted his head,
a guard stepped on his neck. At the police station he was told to kneel up
and was hit in the back, because he had difficulty getting into that position
In the barracks it was very cold and he was shivering; neverthel ess he was not
gi ven a bl anket .

2.15 M. Hirohiti Tefaarere, the General Secretary of A TI'A |l MJA born

on 19 June 1954, states that, when the police arrived at the union prem ses,
he told his colleagues to remain calmand not to resist. Wen he was standing
with his hands up, two guards threw himto the floor, after which he was
handcuffed and insulted. Another guard cane and wal ked over his back. He was
then taken home to be searched where he was again maltreated in front of his
famly.
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The conpl ai nt

3.1 The authors state that they were subjected to ill-treatment in terns of
article 16 of the Convention against Torture. Further, they claimthat France
has not satisfied its obligations under articles 10, 11, 12 and 13 of the
Conventi on.

3.2 As regards the exhaustion of donestic renedies, the authors state

that their counsel filed a conplaint with the Dean of the Magistrates in
Papeete for cruel and i nhuman treatment, for Ral ph Taaviri on 20 Cctober, for
Cyril Le Gayic, Jean-Mchel Garrigues, Tu Yan, Irvine Paro, Bruno Sandras,
Eugéne Sommers, Jacques Yeun, Al bert Temmtahotoa, Ronal d Terorotua,

Bruno Tetaria, Hiro Tefaarere on 23 Cctober, and for Lionel Lagarde on

24 Novenber 1995 respectively, wi thout result.

3.3 It is stated that the same matter has not been submitted to any other
procedure of international investigation or settlenent.

State party's observations on the adm ssibility of the conmmuni cation

4.1 By submi ssion of 17 Septenmber 1996, the State party argues that the
comuni cation is inadm ssible because of non-exhaustion of donestic renmedies.

4.2 The State party submits that acts of violence against persons are
crimnal offences under article 309 of the Penal Code, and under article 186
if the violence is conmitted by a public officer

4.3 The State party explains that according to article 85 of the Code

of Crimnal Procedure, anyone who considers hinmself injured by a crine

may file a conplaint as a civil party before the conpetent magistrate
Articles 86, 87, 177, 178 and 179 |ay down the procedure to follow. \Wen a
conplaint is received, the nmagistrate informs the public prosecutor. The
prosecutor can request the nmagistrate to hear the conplaining party, if the
conpl ai nt does not contain enough information to base the indictments on. |If
the magi strate considers that the facts disclose no crimnal offence or cannot
|l ead to a prosecution, or that the conplaint is inadm ssible, he produces a
reasoned deci sion, which can be appealed by the interested parties, to the
Court (Chanbre d' accusation). A decision by the magistrate to dismss a
conplaint is also appeal able. The State party submits that the procedure is
effective and nust be exhausted before a conplaint can be submtted to the
Commi ttee agai nst Torture.

4.4 In fact, the authors made use of the procedure and | odged conpl aints
with the Dean of Magistrates in Papeete. Subsequently, the public prosecutor,
on 10 Cctober, 29 Novenber, 15 Decenber 1995 and 28 March 1996, requested the
openi ng of |egal proceedings on an unspecified nunber of counts of violence
conmitted by public agents, invoking articles 309, 186 and 198 of the forner
Crimnal Code. The four requests were given to the Dean of Magistrates under
one file nunber, 5070.
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4.5 The investigating nagi strate ordered nedi cal exam nations of

the claimants. The nedical examner filed his reports on 3 January

and 22 May 1996. According to the reports, three unionists, Messrs. Taaviri,
Tetaria and Temuaititahio, showed after-effects of injuries. Upon request of
the authors' counsel, a psychiatric exam nation of 10 of the clai mants was
ordered on 10 June 1996, to evaluate the psychol ogi cal consequences of the
treatment they claimto have been subjected to.

4.6 On 19 Cctober 1995, the investigating nagistrate ordered a conm ssion of
inquiry to interviewthe officers in charge of apprehending the ATI'A 1 MJA
menbers on 9 Septenber. It appears fromthe commission's report that the
police officers interviewed contest the violent acts alleged by the
conpl ai nants, al though they recognize that their intervention was firm
because of the tense situation

4.7 On 7 March 1996, pictures of the police officers who had participated in
the intervention were given to the conplainants for identification purposes.
According to the State party, the conplainants had difficulty in formally

i dentifying the perpetrators of the violence of which they conplain.

4.8 The State party submits that several of the conplainants were sumrmned
to a further hearing on 9 Septenber 1996, and that the investigations are
continuing without delay. The State party thus argues that the authors cannot
i nvoke the exceptions to the rule of exhaustion of donestic renedies, laid
down in article 22, paragraph 5 (b), of the Convention, since their
application is not unduly prolonged nor can it be said that it is unlikely

to bring effective relief.

Counsel's comments on the State party's subm ssion

5.1 In his reply to the State party's subnission, counsel argues that the
requi renment of exhaustion of domestic renedies applies at the noment when the
Committee actually exam nes the adnmissibility of the conmunication, not at the
time of subm ssion. According to counsel, it is thus not certain that
domestic renedies will not be exhausted when the Comrittee considers the
comuni cati on.

5.2 Counsel further points out that cruel, inhuman or degrading treatnent is
not a crimnal offence under French |aw, for which reason the authors had to
base themsel ves on articles 309 and 63 of the (forner) Penal Code.

5.3 Mor eover, counsel recalls that the rule of exhaustion of domestic
remedi es does not apply when the remedies are not likely to be effective.

In this context, counsel submits that, on 2 Cctober 1996, the conpl ainants
requested the investigating magi strate, under article 81 of the Code of
Crimnal Procedure, to proceed to a reconstruction of the events, including
the conditions in which they were arrested, transported in a van and detai ned.
On 18 Cctober 1996, the magistrate rejected their request. The conplainants
have appeal ed this decision to the Court of Appeal of Papeete.
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5.4 According to counsel, the refusal deprives the conplai nants of an
effective and useful remedy. Counsel argues that the reasons on which the
magi strate based his decision (the harnful media effects) (“le retentissenent
nedi ati que néfaste”), is totally unacceptable and shows that he recognizes
that the reconstruction would reveal a disturbing reality. It is stated that
the magi strate al so objected to the costs such a reconstructi on would entail

5.5 Counsel argues that with this decision, the nmagistrate has violated his
i nternational obligations under articles 10, 11, 12 and 13 of the Convention
agai nst Torture. Counsel contends therefore that the procedure can no | onger
be seen as likely to bring effective relief, and that the conmmunication shoul d
t hus be decl ared adm ssi bl e.

6.1 In a further subm ssion, counsel states that the Court of Appeal of
Papeete has confirnmed the decision by the investigating nmagi strate of

18 Cctober 1996 rejecting the conplainants' request for a reconstruction
Counsel states that the conpl ai nants have requested a judicial review
(cassation) of this decision and submts that all donmestic renedies will thus
have been exhausted when the Committee takes up the conmmuni cati on. Counse
adds that it is clear that the procedure initiated under article 85 of the
Code of Crimnal Procedure will not give effective relief. According to
counsel this is shown also by the fact that there has been as yet no

arrai gnnent (nmise en exanen) of the accused, although the conplainants have
recogni zed their aggressors fromthe pictures furnished by the investigating
magi strate

6.2 Counsel alleges that the reconstruction in situ was refused because it
woul d reveal a violation of article 16 of the Conventi on.

| ssues and proceedi ngs before the Committee

7.1 Bef ore considering any claimin a conmuni cation, the Conmittee agai nst
Torture nust decide whether or not it is adm ssible under article 22 of the
Conventi on.

7.2 Article 22, paragraph 5 (b), of the Convention precludes the Conmittee
from consi deri ng any comruni cation unless it has ascertained that al
avai |l abl e donestic remedi es have been exhausted. The Committee notes that
the ill-treatnment inflicted on the conplainants is currently the subject of a
judicial review in Papeete. The Committee finds that the informtion

before it does not suggest that the recourse procedure is being unreasonably
del ayed or that it is unlikely to bring the conplainants effective relief.

It observes, therefore, that the conditions laid down in article 22,
paragraph 5 (b), of the Convention have not been net.

8. The Comm ttee therefore decides:

(a) That the comuni cation is inadm ssible;
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(b) That this decision may be reconsi dered under rule 109 of the rules
of procedure if the Comrittee receives a witten request by or on behal f of
the individuals concerned containing docunentary evidence to the effect that
the reasons for inadm ssibility no | onger apply;

(c) That this decision shall be communi cated to counsel for the
conpl ai nants and to the State party.

[Done in English, French, Russian and Spanish, the French text being the
original version]



