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ANNEX*
VI EWs OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-second session -

concer ni ng

Communi cation N° 749/ 1997

Submitted by: Deon McTaggart
(represented by M. David Stewart of S.J.
Berwin & Co., London)

Victim The aut hor
State party: Jamai ca
Date of communi cation: 10 April 1997 (initial subm ssion)

Dat e of deci sion on
adm ssibility
and adoption of Views: 31 March 1998

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 31 March 1998,

Havi ng concluded its consideration of conmunication No.749/1997
submitted to the Human Rights Commttee by M. Deon MTaggart, under the
Optional Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all witten informati on nade available to it by
the author of the conmmunication, his counsel and the State party,

Adopts the foll ow ng:

* The follow ng nmenbers of the Comrittee participated in the exam nation
of the present conmunication: M. N suke Ando, M. Prafullachandra N. Bhagwati,
M. Thomas Buergenthal, Ms. Christine Chanet, Lord Colville, M. Omar El Shafei
Ms. Elizabeth Evatt, M. Eckart Kl ein, M. David Kretzmer, M.Rajsooner Lallah
Ms. Cecilia Medina Quiroga, M. Fausto Pocar, M. Mrtin Scheinin, and M.
Maxwel | Yal den.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the comrunication is Deon MTaggart, a Jamaican nationa
awai ting execution at St. Catherine's District Prison, Jamaica. He clains to be
a victim of violations by Jammica of articles 6, 7, 9, 10, and 14 of the
I nternational Covenant on Civil and Political Rights. He is represented by
counsel, M. David Stewart of the London law firm S.J. BERWN & Co.

The facts as presented by the author

2.1 On or around 26 March 1993 Deon MTaggart was arrested by the police and
taken to an unknown |ocation. He was beaten unconscious by the police and
sust ai ned several injuries including the dislocation of his collar bone. He was
told that one M. Davy wanted to see him It appears that during the 1991
el ections the author had denounced, to the police, that some of M. Davy’ s nen
had killed one M. Kerr.

2.2 The aut hor regai ned consci ousness during the night and managed to escape.
Hs famly nmoved himto St. Elizabeth, in the parish of Aberdeen, where he
recei ved nedical attention. He remained in the parish until July 1993 when he
left Jamaica

2.3 M. MTaggart was sent back to Janmaica from Canada after his application
for political asylum failed. He arrived in Jamaica, on 18 April 1994, was
arrested at the airport and remanded into custody until his trial. He was
convicted, on 12 April 1995, of the nurder of one Errol Cann and sentenced to
death. On 31 July 1996 the Court of Appeal of Jamaica refused | eave to appea
agai nst conviction and sentence. The Judicial Committee of the Privy Counci

di sm ssed the author’s application for special |eave to appeal on 20 March 1997.

2.4 At the trial, the case for the prosecution was that on 11 June 1993, Deon
McTaggart and several other men shot Errol Cann in an anmbush in St. Catherine,
Spani sh Town, while he was being driven to the bank to | odge the proceeds of the
sal es of his business.

2.5 The prosecution presented several w tnesses, including one Dorothy Shim
who was driving the car when it was shot at. She was unable to identify the
assail ants; however she stated that she was forced to sl ow down and eventual ly
halt the car because she noticed a small boy pushing a cart out of the car’'s
path. It was when the car stopped that M. Cann was shot at with what was
described as a punp rifle. Another man clung to the car and eventually fell off
when she accelerated the car to drive to the hospital

2.6 David Mrris a 14 year old, gave evidence that he had known the author for
a period of 4 years, under the alias of "German". He testified that on 10 June
1993, he was ki dnapped by the author and two ot her nmen, who threatened to kil
hi m because his nother was a police informer. The followi ng day he was taken to
Market Street and forced to push a hand cart into the mddle of the road. He was
then dismissed by the men. Morrris stated that he hid close by and saw the
events. A car drove up to the cart and was forced to stop, one of the assailants
took out a punp rifle froma paper bag and went to the passenger side of the car
and shot the victim The car accelerated, the author leapt on to it but fell off
with the accel eration.
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2.7 The prosecution further relied on nedical evidence indicating that the
cause of death of the deceased had been nultiple injuries caused by gunshot
wounds to the chest.

2.8 1In a statenent, given by the author to two Jamai can officers while he was
held in detention in Canada, at the Wst Detention Centre in Toronto, which was
i ntroduced as evidence during the trial, MTaggart admitted to the alias
"German".

2.9 On trial, M. MTaggart nmade an unsworn statenment from the dock claimng

that he had not been in the area at the tine of the crine and deni ed that he was
known as " Gernman".

The conpl aint:

3.1 On 18 April 1994, the author was sent back from Canada, and arrested on
arrival in Jamaica. He appeared before the Gun Court on 26 April 1994. Counse
alleges that it was not until 11 May when he appeared before the Honme Circuit
Court, being first taken to the Gun Court again, that he was informed of the
charges against him for the first timet This is said to be in violation of
article 9, paragraph 2, of the Covenant.

3.2 The author was arrested on 18 April 1994 and tried on 28 March 1995, this
delay of 12 nmonths in bringing himto trial and failing to release him on bail
is said to be an unreasonable and undue delay constituting a violation of
articles 9, paragraph 3 and 14, paragraph 3 (a).

3.3 Counsel states that the author was not represented during the prelimnary
hearing. It is clainmed that defence counsel only met with the author tw ce, each
time for twenty mnutes prior to the trial. He clains a further violation in
that counsel failed to request an adjournment to consider with the author
prosecution witness statenments submitted w thout warning during the trial. It
is contended that despite the author’s wi sh that his counsel visit the scene of
the crime, counsel failed to do so. The author by reason of the inadequate
access to a | awyer was deni ed adequate tine and facilities for the preparation
of his case, in violation of article 14, paragraphs 1 and 3 (b) and (d).

3.4 Counsel argues that the author was denied a fair trial as there was
extensive nedi a coverage of the author’s case. It is clainmed that the extent of
t he coverage was such that the news even reached Canada, where the author was
a resident in a detention centre, whilst applying for political asylum Counse
argues that the presunption of innocence was further violated as the nedia

‘The author filled in a questionnaire for his London counsel, in which he
stated that he saw a |lawer within the sane week in which he was arrested, on
his return to Jamaica
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coverage woul d have adversely influenced the jurors,z making it inpossible for
the author to have a fair trial

3.5 Counsel further alleges that the author was denied a fair trial in that he
was not correctly identified, since, on 11 May 1994, he was taken to the Gun
Court, while on his way to the Circuit Court and placed in a small room for
police use, and pointed out by Mrris the young witness. Counsel alleges that
it was the police who pointed out the author to the witness before the w tness
identified him this is said to constitute a violation of the author’s right
under article 14, paragraph 2.

3.6 Counsel argues that the wunsatisfactory aspects of the trial, the
m sdirection by the judge to the jury on joint enterprise and the failure to
give proper directions regarding evidence, rendered the trial wunfair. In

particular, he refers to the judge's instructions to the jury on how to
interpret confrontation identification evidence. In this connection, counse
refers to the testinony of the witness Mdrris that had known the author for four
years, whereas the judge in his summing up said they had known each other four
months. This discrepancy is said to anpbunt to a violation of article 14,
paragraph 1. Furthermore, counsel argues that Mrris’ evidence could not be
true, since he was in a reformschool at the tinme and the author was in prison
It is further argued that the inposition of a sentence of death on the basis of
an unsafe conviction constitutes a violation of article 6 of the Covenant.

3.7 It is clained that defence counsel’s failure to call the author’s father
as a witness during the trial constituted a breach of article 14, paragraph 3
(e), of the Covenant.

3.8 Counsel clainms that the author was injured in 1993, his collar bone being
di sl ocated, which has not been set back nor has he received any nedical
treatnment. The conditions in his cell, prior to trial, were very poor; he was
kept in a cell with a nunber of men, with no slops bucket, all this is said to
be in violation of article 10, paragraph 1.

3.9 During his detention prior to trial the author shared a cell with al
cl asses of prisoners, it is argued that his non segregation from convicted
persons while awaiting trial, was in violation of article 10, paragraph 2, of
t he Covenant.

3.10 It is further asserted that the detention regime at St. Catherine's
District Prison constitutes a violation of articles 7 and 10, paragraph 1

Since his conviction the author has been kept in a solitary cell, with only a
foam mattress to sleep on, and a slops bucket for all sanitation which he may
only enpty twice a day. Intermttently his visitors are said to be turned away
and when allowed in, it is only very briefly. On 4 March 1997, the author and
several other death row i nmates were severely beaten by warders and then five
men including hinself were forced into one cell. The wardens burnt the author’s

_ 2 The medi a coverage submtted by counsel refers solely to the _
i nformati on whi ch appeared i n Canada when the author was detained on arriva

in Toronto for travelling with fal se docunents. In a further subm ssion
counsel states that evidence of the nedia coverage in Jamaica is being
sought, but nothing has been submitted to the Commttee.
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bel ongi ngs including letters fromhis | awers, trial transcript and copy of his
petition to the Privy Council. The author was then again beaten

3.11 The lack of social rehabilitation for prisoners, especially for those on

death row, within the Jamaican penitentiary system is said to constitute a
violation of article 10, paragraph 3, of the Covenant.

State party's comrents on admi ssibility and the nerits:

4.1 In a submssion of 12 June 1997, the State party waives the right to
address the admissibility of the comunicati on and addresses the nerits of the
author’s clains. On the alleged violation of article 9, paragraphs 1 and 2, the
State party denies that the author was not formally advised of the charges
against him In this respect, it is stated that the author was interviewed in
Canada by a Jamai can police officer in connection with the nurder of M. Cann

he was sent back to Janmica and arrested for that offence, he appeared in Court
and was renmanded in custody for the sane offence, consequently the State party
contends that it is inconceivable that throughout this process the author was
never formally charged.

4.2 Wth respect to the allegation that a period of 12 nonths between arrest
and trial constitutes undue delay, the State party categorically rejects that
12 nonths to try sonmeone, in any way constitutes a violation of articles 9,
par agraph 3, and 14 paragraph 3 (a).

4.3 Wth respect to the allegation that the author was denied a fair trial, in
violation of article 14, paragraph 1, due to the extensive pre-trial publicity,
the State party denies that the publicity was so extensive that it made it
i npossi ble for the author to obtain a fair trial

4.4 Wth respect to the allegation that the author was not represented at the
prelimnary inquiry the State party contends that since the author was joined
by a "voluntary bill of indictnment” issued by the Director of Public
Prosecutions, there was no prelimnary enquiry. Consequently, the author could
not have been represented. The State party argues that the above procedure is
one established under Jammican |law and does not constitute a breach of the
Covenant .

4.5 Onthe rest of the alleged violations of article 14, paragraph 1, the State
party argues that they relate to the evaluation of facts and evidence, and
considers that in accordance with the Commttee’'s own jurisprudence these are
matters which were properly left to the Court of Appeal to eval uate

4.6 On the alleged violation of article 14, paragraph 3 (b), because of the
conduct of legal aid counsel and the limted tinme he spent with the author prior
to the trial, the State party contends that it has the responsibility to provide
an accused person with competent |egal counsel and not to obstruct themin the
conduct of their case, and cannot therefore be held accountable for these
actions of counsel

4.7 Wth respect to the alleged violation of article 14, paragraph 3 (e),
because of the failure of defence counsel to call a defence witness, or to
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request an adjournnent in order to prepare cross- exani mati on when evi dence was
i ntroduced without warning, the State party relies on the sane reasoning as
above to reject any breach of the Covenant.

4.8 Wth respect to the allegations of violations of articles 7, and 10,
paragraph 1, concerning the author’s conditions of detention both before and
after his conviction and in particular that he was deni ed nedical attention for
his dislocated collar bone. The State party recalls that by the author’s own
adm ssion the injury occurred in 1993; that he was free during part of the tine
and then was in detention in Canada until April 1994. The State party rejects
responsibility for any lack of medical attention that may have occurred, if any,
during that period. Wth respect to the allegation that the author was beaten
by wardens in March of 1997, the State party pronised that the matter would be
i nvestigated.?

4.9 On the allegation that during his pre-trial detention the author was not
segregated from convicted prisoners, in violation of article 10, paragraph 2,
the State party contends that the author was held at Central Police Station and

at the General Penitentiary. In this respect, it states that no convicted
prisoners are held at Central Police Station, and that at the Genera
Penitentiary convicted prisoners are separated fromthose awaiting trial, it

rejects that there has been a violation of the Covenant.

5.1 Counsel reiterates the clainms submitted in the original conmunication
regarding: unfair trial; inconpetence of counsel, for not calling witnesses and
in the preparation of the author’s trial, excessive publicity; undue delay; ill-
treatnent before and after conviction; non segregation fromconvicted prisoners
while awaiting trial. Counsel points out that the State party has failed to
address several of the allegations, in particular, those in respect of
conditions of detention on death row, and that it has prom sed to investigate
the all egations of beatings but has not hereto submtted any infornmation

5.2 He further argues that in respect of the non-segregation from convicted
prisoners the State party has sinply informed the Comrittee of the |ega
regul ation, but has failed to address the author’s specific situation, which did
not follow the rule.

Adm ssibility consideration and exam nation of nerits:

6.1 Before considering any clainms contained in a commrunication, the Human
Ri ghts Committee nust, in accordance with rule 87 of its rules of procedure
deci de whether or not it its adm ssible under the Optional Protocol to the
Covenant .

6.2 Wth respect to the author’s claimthat he was not properly represented by
his legal aid counsel on trial, since he only met with himfor a short tine
prior to the trial and failed to follow his instructions in visiting the scene
of the crime and did not call a defence witness in violation of article 14,

°To date 6 April 1998 no information has been received fromthe State
party in this respect.
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paragraph 3 (b) and (e), the Committee recalls its prior jurisprudence where it
has held that it is not for the Conmmttee to question counsel’s professiona
judgenent, unless it was clear or should have been manifest to the judge that
the | awer’s behavi our was inconpatible with the interests of justice. In the
instant case, there is no reason to believe that counsel was not using other
than his best judgnent. The Committee finds that in this respect, the author has
no claimunder article 2 of the Optional Protocol

6.3 Wth regard to the author's renmaining allegations concerning irregularities
in the court proceedings, inmproper instructions fromthe judge to the jury on
the issue of interpretation of confrontation identification evidence and the
rel evance of the evidence of a witness, the Committee reiterates that while
article 14 guarantees the right to a fair trial, it is generally for the courts
of States parties to the Covenant to review the facts and evidence in a
particular case. Simlarly, it is for the appellate courts of States parties and
not for the Conmittee to review the judge' s instructions to the jury or the
conduct of the trial, unless it is clear that the judge's instructions to the
jury were arbitrary or amounted to a denial of justice, or that the judge
mani festly violated his obligation of inpartiality. The author's all egations and
the trial transcript nade available to the Comrittee do not reveal that the
conduct of M. MTaggart’s trial suffered from such defects. In particular, it
is not apparent that his instructions on how to interpret confrontation
i dentification evidence given by the witness Mrris, were in violation of his
obligation of inpartiality. Accordingly, this part of the conmmunication is
i nadm ssi bl e as inconpatible with the provisions of the Covenant, pursuant to
article 3 of the Optional Protocol

6.4 The Committee considers that the author has failed to substantiate, for
purposes of admissibility, that he has been a victimof a violation of article
10, paragraph 3. This part of the communication is therefore inadm ssible under
article 2 of the Optional Protocol

6.5 The Committee observes that with the dism ssal of the author's petition for

special leave to appeal by the Judicial Conmittee of the Privy Council in
January 1997, the author has exhausted donestic remedi es for purposes of the
Optional Protocol. In the circunstances of the case, the Commttee finds it

expedi ent to proceed with the exam nation of the nerits of the case. In this
context, it notes that the State party has waived its right to address the issue
of admissibility of the conplaint and has proceeded to comment on the nerits.
The Committee recalls that article 4, paragraph 2, of the Optional Protoco

stipulates that the receiving State shall submt its witten observations on the
merits of a communication within six nonths of the transmttal of the
comuni cation to it for comments on the nmerits. The Commttee reiterates that
this period may be shortened, in the interest of justice, if the State party so
wi shes.* The Committee further notes that counsel for the author has agreed to
the exam nation on the nerits of the case at this stage.

‘See Views on communi cation No. 606/1994 (d enment Francis v. Jammica),
adopted 25 July 1995, paragraph 7.4.
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7. The Committee accordingly, declares the remaining clainms admssible and
proceeds, w thout further delay, to an exam nation of the substance of these
clainms, inthe light of all the informati on nade available to it by the parties,
as required by article 5, paragraph 1, of the Optional Protocol

8.1 Article 9, paragraph 2, of the Covenant gives the right to everyone
arrested to know the reasons for his arrest and to be pronptly informed of the
charges against him M. MTaggart contends that he was not infornmed of the
charges against himuntil he appeared before the Circuit Court on 11 May 1995,
and that this was the first tinme he knew of the reasons for his arrest. The
Conmittee notes fromthe material before it, submtted by the author’s counsel,
that M MTaggart saw a |lawer within the sane week he was arrested, it was
therefore highly unlikely that neither the author nor his Jamaican counsel were
aware of the reasons for his arrest. In these circumnmstances and on the basis of
the information before it the Commttee concludes that there has been no
violation of article 9, paragraph 2.

8.2 Wth regard to the author’s allegation of excessive delay in the
proceedi ngs, the Conmttee notes that there was a delay of 12 nonths between the
author’s arrest, after his return from Canada, and his trial. Wile such a del ay
between arrest and trial in a capital case may not be desirable, the Conmttee
does not on the basis of the material before it, conclude that there has been
a violation of articles 9, paragraph 3, and 14, paragraph 3 (a).

8.3 Wth regard to the allegation that the author was not represented at the
prelimnary enquiry, in violation of article 14, paragraph 3 (d), the Conmttee
notes that the author was brought before the Court on trial for nurder by a
judge and jury under regular procedures of the Jammican |egal system He was
found guilty by the jury who heard and assessed the evidence against him and
the case was reviewed by the Court of Appeal. The fact that he was joined by "a
voluntary bill of indictrment”, on his return to Jamaica after the prelimnary
enquiry had already taken place for the rest of the co-accused, follow ng an
est abl i shed procedure, would not necessarily invalidate the fairness of the
trial. Furthernore, this matter was never raised before the Courts, either on
trial nor on appeal. Consequently, on the basis of the information before it the
Committee concludes that there has been no violation of the Covenant in this
respect.

8.4 The author has clained that he was denied a fair trial due to the extensive
nmedi a coverage given to his case, which allegedly reached Canada. The Conmittee
notes that fromthe material before it the coverage the case received in Canada
was generated in Canada, since it referred primarily to the author having been
arrested at Toronto airport trying to enter the country on fal se docunents.
Counsel has failed to provide the Conmttee with any material relating to nedia
coverage in Janmica. In the circunstances of the present case, and as far as
concerns the possible effects of the nedia coverage of the trial, the Conm ttee
consi ders that there has been no violation of article 14, paragraph 1, of the
Covenant .

8.5 The aut hor has cl aimed that the conditions in his cell, prior to trial

were very poor; he was kept in a cell with a nunmber of men, with no slops
bucket. The State party has failed to address this allegation except in a very
general manner. Consequently, the Conmmittee considers that the author’s rights
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as a person in detention have been violated, in breach of article 10, paragraph
1, of the Covenant.

8.6 Wth regard to the conditions of detention at St. Catherine’s District
Prison, the Commttee notes that the author has nade specific allegations, about
the deplorable conditions of his detention. He clains that he is kept in a
solitary cell, with only a foamnmattress to sleep on, and a slops bucket for all
sanitation which he may only enpty twice a day. Intermttently, his visitors are
sent away and when allowed in it is only very briefly. The State party has not
refuted these specific allegations. In these circunstances, the Conmttee finds
t hat confining the author under such circunmstances constitutes a violation of
article 10, paragraph 1, of the Covenant.

8.7 The author has alleged that, on 4 March 1997, he and several other death
row i nmates were severely beaten by warders and then five nen including hinself
were forced into one cell. Later, the warders burnt his bel ongings including
letters fromhis |l awers, trial transcript and copy of his petition to the Privy
Council. The Conmittee notes that the State party prom sed to investigate the
matter. It considers that, in the absence of any information from the State
party, the treatnent described by the author constitutes treatment prohibited
by article 7 of the Covenant, and is likewise in violation with the obligation
under article 10, paragraph 1, of the Covenant, to treat prisoners with humanity
and with respect for the inherent dignity of the human person

8.8 The author has clainmed that during his detention prior to trial he shared
a cell with all classes of prisoners, and was not segregated from convicted
persons. The Conmittee notes the information provided by the State party in that
Jamai can legislation requires that persons awaiting trial be separated from
convi cted persons. However, the State party has explained that the author was
held at Central Police Station and at the CGeneral Penitentiary, where convicted
prisoners are separated fromthose awaiting trial. In light of the information
the Committee concludes that the author has failed to substantiate his clains
and consequently, there has been no violation of article 10, paragraph 2, of the
Covenant .

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights
is of the view that the facts before it disclose a violation of articles 7 and
10, paragraph 1, of the Covenant.

10. Pursuant to article 2, paragraph 3 (a), of the Covenant, the author is
entitled to an effective remedy including conpensation. The Conmittee urges the
State party to take effective nmeasures to carry out an official investigation
into the author’s allegations of beatings by wardens and where appropriate

identify the perpetrators and punish them accordingly, and to ensure that
simlar violations do not occur in the future.

11. On becomng a State party to the Optional Protocol, Jamaica recogni zed
the competence of the Conmttee to determ ne whether there has been a violation
of the Covenant or not. This case was submtted for consideration before
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Jamai ca’ s denunci ation of the Optional Protocol becane effective on 23 January
1998; in accordance with article 12(2) of the Optional Protocol it continues to
be subject to the application of the Optional protocol. Pursuant to article 2
of the Covenant, the State party has undertaken to ensure to all individuals
with its territory or subjected to its jurisdiction the rights recognized in the
Covenant and to provide an effective and enforceable renedy in case a violation
has been established. The Conmmittee wi shes to receive from the State party,
within ninety days, information about the neasures taken to give effect to the
Conmittee's Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]
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I ndividual opinion (partly dissenting) by M. Scheinin

On two inmportant issues my position differs fromthose expressed in the
Committee's views. One of themrelates to the substance of the case where I,
di ssenting fromthe Comrittee's views, find certain violations of the Covenant
over and above those determ ned by the Conmttee. The other issue relates to the
obligation of the State party to provide an effective renedy to the author.
Here, my opinion is to be understood nore as a clarification than a dissent.

Violation of articles 9 and 14

According to article 5, paragraph 1, of the Optional Protocol the
Committee shall consider a communication in the light of all witten information
made available to it by the individual and by the State party concerned. As in
many ot her Jamai can cases involving the death penalty, counsel to the author has
provided the Commttee with | engthy subm ssions and extensive docunentation
i ncluding transcripts of the domestic court proceedings. The State party, in
turn, has subnmitted a letter of three and a half pages, addressing
simul taneously both the admi ssibility and the nmerits of the comrunication, "in
the hope of expediting its exam nation". The State party subm ssion does not
address all the conplaints presented by the author, and on certain points it
makes far-reaching inferences on the basis of the material submtted on behal f
of the author wi thout offering any additional proof. Wen, for instance, counsel
to the author had used, erroneously as it appears, the term"extradition" of the
author's deportation from Canada, the State party asserts that it would be
"inconceivabl e" that the author, when extradited, had not been informed of the
charges against himin conpliance with article 9 of the Covenant.

The conduct of the State party puts the Cormittee in a position where it
must choose between either finding violations of the Covenant on the basis of
author's allegations presented in counsel's subm ssions and not properly
answered by the State party or exam ning the extensive docunentation submtted
on behalf of the author in order to nmake an autononmous investigation of the
merits of each allegation. Both of these approaches are untenabl e and bear the
risk of errors which, in death penalty cases, may be lethal in the litera
meani ng of the term The only alternative to these two approaches would be to
request additional information and clarifications fromthe parties, an option
the Conmmttee is unwilling to take both because of its extrenely scarce
resources and because of the fully justified aim of expeditious handling of
death penalty cases.

My findings of the facts of the case differ in tw points fromthose of
the Commttee, and lead to two additional findings on violations of the Covenant
in the author's case.

(i) According to the author he was interviewed in Canada in respect of severa
crimes that had occurred in Jamaica. |Imediately upon his deportation to
Jamai ca, erroneously referred to as "extradition"” by both counsel and the State
party, the author was taken into custody. Only sone three weeks later, on 11 May
1994, he was informed of the specific charges against him The State party has
failed to answer these allegations in a proper way, as it rests on an incorrect
i nference nade from the notion of extradition. On the basis of all witten
informati on made available to the Comrittee by the individual and by the State
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party I find that there has been a violation of article 9, paragraph 2, of the
Covenant .

(ii) My approach to alleged violations of article 14 (fair trial) rests partly
on the above finding. If the author was originally interviewed in respect of
several crinmes and if he was, before being charged of the nurder of M. Errol
Cann, kept in custody for several weeks w thout effective access to a |awyer,
there nust be serious doubt as to whether the trial that followed could ever
meet the requirenents of a fair trial, in particular in a case involving the
death penalty. The narrative presented in paragraphs 2.4 to 2.6 of the
Committee's views of the nmurder of M. Cann is, unfortunately, quite telling of
the nature of the trial. In paragraph 2.5 the Conmittee refers to the testinony
of Ms. Dorothy Shim who was driving the car in which M. Cann was shot
According to the Conmttee, the witness had to halt the car "because she noticed
a small boy pushing a cart out of the car's path". In paragraph 2.6 the
Conmittee refers to a testinmony by a David Morris, who at the tine of the crine
had just turned 13 years old and is referred to as "a small boy" on severa
occasions in the docunmentation subnmtted to the Cormmittee by author's counsel
According to the Conmttee's narrative, Morris would have testified that he was
ki dnaped by the author and some other nen on the previous evening and then, at
the scene of the crine, been "forced to push a hand cart into the mddle of the
road".

This narrative appears coherent but represents only a reconstruction of
what m ght have happened at the scene of the crinme. As the author was identified
as one of the assailants by David Morris only, the truthful ness of the author's
participation in the crime does not depend on whether the description of the
events is otherwi se coherent. The problem however, is that had the narrative
presented in paragraph 2.6 of the Commttee's views been the story by David
Morris, this would have associated hinself to the crinme. Besides putting David
Morris hinmself at risk of correctional neasures this would have cast doubts on
the reliability of David Mrris identifying not just two or three but six men,
including the author, as the assailants. It is to be noted that four of the six
were not found guilty, one as the prosecution dropped charges, two by the jury
and one on appeal. The author was the only one of the six to receive capita
puni shrent, al though no one had stated that he woul d have been the person who
shot the lethal shot at M. Cann. Furthernore, the five other defendants had
been identified by David Mrris in identification parades, some of which were
later on found unreliable. In contrast, no identification parade was held in the
author's case as David Mirris according to his own testinony knew the author
personal ly (see paras. 3.5 and 3.6 of the views). David Mrris had, according
to the author and this was not contested by the State party, identified the
aut hor as one of the assailants on 11 May 1994, el even nonths after the crine,
with the assistance of the police and on the very day when the author was
finally inforned of the charges agai nst him The author has deni ed know ng Davi d
Morris. The statements given by David Morris to the police shortly after the
murder, probably including information as regards the identity of the assailants
if at that time known by Mrris, were never presented to the donestic courts,
or by the State party to the Committee.

The testinony of David Morris, as it appears fromthe trial transcript,
was that after being kidnaped by a group of nen on 10 June 1993 and being
detai ned by them over the night, he was brought by the nen to the crinme scene
on the follow ng day. There he was released and could freely, wthout being
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involved in the crine, witness M. Cann being nurdered and then | eave the scene.
It is obvious to nme that the trial testinmony by David Morris is unreliable and
that the Committee should not have altered the narrative of the events in order
to add coherence to the case of the prosecution. Wat becones crucial in
relation to the possible findings of the Committee is whether this had any
bearing on the fairness of the trial. The author was found guilty of capita
murder by a jury. The trial transcript shows that the trial judge was very clear
and detailed in pointing out the inconsistencies in the evidence on which the
prosecution's case rested, in particular in relation to the story of David
Morris, who at the tinme of the trial was under 15 years of age and was the sole
person that had identified any one of the six accused persons, and all six of
t hem

The Committee has dealt with the relevance of a verdict by a jury for the
Committee's own work in the case of Byron Young v. Jamaica (Comunicati on No.
615/ 1995), in which the Committee took the position that very Ilimted
possibilities to contest a verdict by jury in donestic appeal proceedi ngs does
not constitute a violation of article 14 provided, inter alia that the tria
itself was not unfair.

In the present case the trial judge was both skilled and conscientious in
poi nting out the inconsistencies in the prosecution's case. As the jury,
neverthel ess, returned a verdict of guilty in the case of the author, this does
as such prove neither that the trial was fair nor that it was not fair. M
finding that the trial could not be, and was not, fair is based on the follow ng
facts: (a) the author was detained for nore than three weeks before being
informed of the crinme he was suspected of, (b) he had very limted access to a
| awyer before the actual trial, which had an effect on his defence through a
| egal aid counsel, (c) the trial took place a year after the author was arrested
and al nost two years after the crine, and (d) the identification of the author
as one of the assailants was nade solely by David Mdurris who at the time of the
crime had been barely 13 and whose statenents given to the police, when detained
soon after the incident, were never presented to the court. The State party is
directly responsible for all these factors and they have not been properly
addressed by the State party in the proceedings before the Commttee. Taken
toget her, these factors have the effect that the author did not have a fair
trial, as guaranteed in article 14, paragraph 1, and further specified in
paragraphs 2 and 3 of the said article and, in relation to cases involving the
death penalty, in article 6, paragraph 2.

My finding does not contest the Conmttee's position that it is generally
for the courts of States parties to the Covenant to review the facts and
evidence in a particular case, and that it is for the donestic appellate courts
to review the judge's instructions to the jury and the conduct of the trial
(see, para. 6.3 of the views). My point is that, in the circunmstances of the
case, the author could not receive a fair trial in April 1995, after he had been
denied the prerequisites of a fair trial through the preceeding events
i dentified above as (a) to (d).
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The question of an effective renedy

The practice of the Committee in relation to the renmedy has undergone a
process of evolution during the twenty years of the Conmittee’s work under the
Optional Protocol. It is a legal obligation of a State party under article 2
par agraph 3, of the Covenant to ensure that any person whose rights protected
by the Covenant have been violated “shall have an effective renedy”. In addition
to this general provision, article 9, paragraph 5, establishes a right to
conpensation for unlawful arrest or detention either under the Covenant or
donestic law. Both of these obligations stemdirectly fromthe Covenant and not
fromthe Commttee’s mandate to i ssue, when performng its functions under the
Optional Protocol, interpretations or recomendati ons on what neasures would in
each case constitute an effective renedy. In its very first views the Commttee
did not specify the nature of the renedy even though the case clearly fell under
article 9, paragraph 5 (see the views in Mriana Hernandez Val entini de Bazzano
et al. v. Uruguay, Comunication No. 5/1977). However, already in its second
case the Committee specified that conpensation was the appropriate form of
remedy in a case where a violation of article 9 was established (see, Edgardo
Dante Santull o Val cada v. U uguay, Communication No. 9/1977). In later years the
Conmi ttee has reconmended conpensation as the renmedy or as a part of the renedy
in many cases in which a violation of only other articles than article 9 have
been found. The first such reconmendati ons of compensation were issued in the
Conmittee's views adopted in its 15th session (1982) in the cases of Pedro Pabl o
Camargo v. Colombia (Comunication No. 45/1979) and Mrta Cubas Sinones v.
Uruguay (Conmmuni cation No. 70/1980), after finding a violation of article 6, and
articles 10 and 14, respectively.

It is to be expected that the evolution towards nore specific
pronouncenents on the remedy will continue. It should, for instance, be wel comed
by the Committee that authors or counsel specify, when sending subm ssions to
the Conmttee, the ampunt of conpensation they consider appropriate for the
violation suffered, and that State parties present their observations on such
cl ai ns when answering to communi cations. This would enable the Commttee to take
the next logical step in addressing the issue of renmedies, nanely, to specify
t he amount and currency of conpensation in those cases where conpensation is
seen by the Comrittee to be an appropriate renmedy. This would strengthen both
the nature of the Optional Protocol procedure as an international recourse to
justice and the Conmittee’'s role as the internationally authoritative
interpreter of the Covenant.

In death penalty cases the Conmmittee has after finding a violation of the
Covenant often, but not always, recommended either commutation or rel ease as an
effective remedy. Both of these renedies nmake it clear that when a person has
been sentenced to death in violation of the Covenant or treated contrary to the
provi sions of the Covenant while awaiting execution, the remedy should include
an irreversible decision not to inplenment the death penalty. The Commi ttee has
been particularly clear and consistent on this point when the requirenents of
a fair trial under article 14 have been found to be violated. In several cases
the Committee has explicitly stated that the inposition of the death penalty
after a procedure that does not neet the requirenents of article 14 entails a
violation of the right tolife, i.e. article 6 of the Covenant.
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In cases involving a violation of articles 7 and/or 10 of the Covenant in
relation to persons on death row, the Commttee has not been consistent in
formulating its specific recomrendations as to the renedy. This cannot, of
course, alter the main rule that the victimis entitled to an effective renedy
under article 2, paragraph 3, of the Covenant. In the final paragraph of the
views in its nmost inportant case related to the death penalty, the case of Ear
Pratt and Ivan Morgan v. Jamai ca (Communi cati on Nos. 210/ 1986 and 225/ 1987) the
Committee gave a clear and convincing answer to the question what constitutes
"effective remedy” to a person awaiting execution

"Although in this case article 6 is not directly at issue, in that capital
puni shnent is not per se unlawful under the Covenant, it should not be inposed
in circunmstances where there have been violations by the State party of any of
its obligations under the Covenant. The Conmittee is of the view that the
victinms of the violations of articles 14, paragraph 3 (c), and 7 are entitled
to a renmedy; the necessary prerequisite in the particular circunstances is the
comut ation of the sentence.” (italics added)

In the Iight of what has been said above the pronouncenent in paragraph
10 of the Committee’'s views in the present case is not as clear as | would have
hoped. In accordance with article 2, paragraph 3, the Commttee states that the
remedy to be provided to the author nust be an effective one. After that
reaffirmation of the legal obligation the State party has directly under the
Covenant the Committee, however, indicates that in the present case an
“effective renmedy” would entail conpensation. On the basis of the violations
determned by the Conmittee, it should in my opinion have been nade cl ear that
an effective remedy nust include both conmutati on and conpensation. As | have
found a violation of articles 9 and 14 in addition to those determ ned by the
Committee, | would have seen it appropriate to state that the author is
entitled, as an i mediate and irreversi ble nmeasure, to the commutation of his
death sentence, and thereafter to either a new trial or release. In any case it
shoul d be nade nore clear that an “effective remedy” in a case involving the
death penalty and in which a violation of the Covenant is found nust include,
first and forenost, absolute protection of the victimagainst execution. To a
person on death row it is a precondition for any other renmedy being “effective”
that he or she can preserve his or her life.



