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ANNEX*
VI EM8 OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-second session -

concer ni ng

Communi cation N° 704/ 1996 *

Submitted by: Steve Shaw (represented by S. Lehrfreund
from Si nons Miirhead & Burton)

Victim The aut hor

State party: Jamai ca

Date of communication 6 June 1996 (initial subm ssion)

Dat e of deci sion on
adm ssibility and adoption
of Vi ews: 2 April 1998

The Human Rights Conmittee established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 2 April 1998,

Havi ng concluded its consideration of communi cation No.704/1996
subnmitted to the Human Rights Conmittee by M. Steve Shaw, under the Optiona
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all witten informati on made available to it
by the author of the conmunication, his counsel and the State party,

Adopts the foll ow ng

* The followi ng nenmbers of the Cormittee participated in the exam natia
of the present communi cation: M. N suke Ando, M. Prafullachandra N. Bhagwati
M. Th. Buergenthal, Lord Colville, M. Onran El Shafei, Ms. Elizabeth Evatt
M. Eckart Kein, M. David Kretzmer, M. Rajsooner Lallah, M. Cecilia Medina
Quiroga, M. Fausto Pocar, M. Martin Scheinin, and M. Maxwel| Yal den

** The text of an individual opinion by Comrttee nenmbers N. Ando, P. N
Bhagwati, Th. Buergenthal and D. Kretzner is appended to the present docunent.
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Views under article 5, paragraph 4 of the Optional Protocol

1. The author of the communication is Steve Shaw, a Jammican citizen born in
1966, currently awaiting execution at St. Catherine District Prison , Spanih
Town, Jammica. He clainms to be a victimof violations by Jamaica of articles 6,
7, 9, paragraphs 2 and 3, 10, paragraph 1, and 14, paragraphs 1 and 3(b), (c )
and (d) of the International Covenant on Civil and Political Rights. He &
represented by Saul Lehrfreund of the law firm of Sinons Miirhead and Burta
(London).

Facts as submtted by the author:

2.1 The author was convicted with tw co-defendants, Desnond and Patrik
Tayl ort, of four counts of capital murder and sentenced to death in the St
James’ Circuit Court, Mntego Bay, on 25 July 1994. Hi s appeal agains
conviction was rejected by the Court of Appeal on 24 July 1995. A subsequent
petition for special |leave to appeal to the Judicial Committee of the Priy
Council was dismssed on 6 June 1996.

2.2 On 27 March 1992, the deconposing bodies of Horrett Peddlar, his wife
Maria Wight and their two small children Matthew and Useph were foundon the
grounds surroundi ng the Peddl ar house. They had been “chopped to death” w h
bl ows to their heads, bodies and |inbs.

2.3 Bet ween 17 and 22 April 1992 the author (also known as “Curly”) wa
supplied with food stuffs by a | ocal shop keeper, against security of a tap
deck the author had brought in. On 27 April 1992, the tape deck was handed to
the police and identified as belonging to the deceased on 28 April, in tk
aut hor’s presence. The author statesthat he was detained on 28 April 1992 and
taken into custody at Sandy Bay Lock-Up. Evidence of his conplicity in th
murders was said to have been a nunber of oral statements nmadebetween Easter
1992 and 14 Novenber 1992:

- at Easter 1992, the author told me Ms. Sutherland that he had been a party
to the nurders of Horrett Peddl ar and his wife;

- In an interview preceding a caution statenent nade on 29 April 1992, th
aut hor allegedly said “you see what Bxer [Desnmond Taylor] nmek mi in a”; in the
caution statement, the author described being present at the Peddl ar house o
the occasion of the nurders with Boxer, a man called “President” and Mk
[Patrick Tayl or].”Boxer” and “President” went into the yard; he saw Boxer chop
Ms. Peddl ar and President chase after one of the children. Thereafter he hel ped
Boxer and President dispose of their clothes and was given a tape deck;

- an oral statement was made by the author at the police station in th
presence of Patrick Taylor, to the effect that “m and Mark group a de man gate
go watch and Boxer and President go over the yard and chop up de people dent;
- An oral statenent made on 5 May 1992 in the presenceof Desnond Tayl or that
“M see when President run down the bog son and boxer chop up the wonan”;

1 See communi cations Nos. 705/1996 (Desnond Taylor v. Jamica), Views
adopted on 2 April 1998 and 707/1996 (Patrick Taylor v. Jammica), Views
adopted on 18 July 1997.
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- and a statement made on 14 Novenber 1992 to fellow prisoners on renad
overheard by officer Wight to the effect that “M chop de bwg Peddlar in a him
rass claut”.

2.4 At trial, the author made an wnsworn statenent denying his presence at the
murder and denied that he nade any adnissions to Ms. Sutherland and Ofice
Wight. No witnesses were called in his defense.

2.5 After his arrest on 28 April 1992, the author was transferred from Sang
Bay |ock-up to Mntego Bay |ock-up. After his oral statenent nade in th
i nterview preceding his caution statenent at Montego Bay Police Station on 2
April 1992, he was taken back to Sang Bay. On 7 May 1992, he was taken back to
Montego Bay and charged with nurder. According to his own account, he wa
thereafter detained for 8 nonths “inconmuni cado”, that is unable to comunicate
with |lawers, friends or famly. Counsel explains that he has sought to hae
this infornati on corroborated on at | east two separate occasions; the author’s
account on this point has been consistent. M. Shaw indicates that he spen
about three nonths in custody beforehe was brought before a judge, and that he
spent al nost one year in the Montego Bay Police Lock-Up beforebeing transferred
to St. Catherine District Prison, whee he was held on remand until conviction.

The conpl aint:

3.1 Counsel clains that the author’'s rights under article 9(2) and (3) of the
Covenant were violated. It is argued that he was not charged atil 19 days after

his arrest and that he was not brought before a judge or otherjudicial officers

for three nonths. During that period, the author clainms that he was brutalized
by the police, and in such circunstances it was critical that he be brough

before a judicial officer wthout delay.

3.2 The author clains a violation of articles 9(3) and 14(3(c) of the Covenant

because of the State party's failure to bring himto trial within a reasonable
period of tine. Thus, he spent two yars and three nonths confined at Sandy Bay
and Montego Bay Lock-Ups as well as St. Catherine District Prison prior to his
trial; a lawer was only assigned to himin April 1994, some tmo years after the
arrest. Counsel concedes that the complexity of a case is a relevant factor in
consi dering whether there have been violations of the above provisions, bt

contends that the issues in the case against M. Shaw were not conpl ex since the
primary evidence against him were his alleged adm ssions. Nor did he at am

st age request an adj ournnment of the proceedings.

3.3 M. Shaw contends that the conditions of his confinenment at Sandy Bay and
Mont ego Bay prior to conviction amounted to a violation of articles 7and 10,

paragraph 1 of the Covenant. The author notes that he shared a small cell with
as nmany as 21 other detainees, which nmeant that npst detainees had to stand up
or sit down for the whole night. Goss overcrowding of the cell, the necessity
of having to sleep on a wet floor, poor ventilation and the inability to se
famly, relatives or a |legal representative are said to constitute a violation
of article 7 of the Covenant.
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3.4 The author clains a violationof article 14, paragraph 3(b) and (d) of the
Covenant, because of absence of adequate facilities to prepare his defense. He
notes that the first occasion he met with a | awer was whenhe was approached
by the lawer for the Taylor brothers, M. Hanmlton QC. The latterhel ped him
to obtain the services of a legal aid representative who then was appointed to
a post of resident nagistrate and had to abandon his represenation. Thereafter,

it took the author another ten nonths to obtain |egal assistance. Counsk

observes that M. Shaw instructed the new |l egal aid representative to call his
father as a defense witness; the legal aid |awer ignored the instruction

Counsel further contends that the sanme |awer failed to investgate the author’s

alibi and did not act on any of his instructions. Counsel’s falure to represent

the author properly on trial nmeant that the author was deprived of a

opportunity to put any defense to the jury and allowed the trial judge to direct

the jury, in accordance with domestic case law, that they could ignore hs

unsworn statenent (in which he had said he was not at the crine scene) if they
saw fit. Had evidence in support beencalled, no such direction could have been
gi ven.

3.5 It is subnmitted that the conditi ons of detention at St. Catherine District
Prison constitute a violation of articles 7 and 10, paragraph 1, of tbhk
Covenant. Reference is made to the findings of several reports issued by non-
governnental organi zations on the conditions of incarceration at St. Catherine
District Prison. Conditions of detention applicable to Steve Shaw incl ude:

- No bedding or mattresses are provided;

- Cells have wholly deficient sanitation, no electric light, inadequae
ventilation, and the only natural light is admtted through small ai
vents; for sanitation, only a slop bucket is provided;

- Prisoners spend nost of the tinme confined to their cells in alnmost totéh
darkness. The author is locked in for a mnimm of 23 hours a day;

- Lack of provision for health care and medical facilities;

- Absence of reeducation and work progranms for condemmed inmates on deah
r ow

The aut hor contends that his rights under the | CCPR as an individual are being
viol ated, notwi thstanding the fact that he is a nmenber of a recognizable class
of people - inmates on death row - who are detained insimlar conditions and
suffer simlar violations of their rights. But a violation ofthe Covenant does
not cease to be a violation nmerely because others suffer the sane deprivations
at the same tine.

3.6 Counsel argues that the conditions of incarceration and the cell to which
the author remnins confined also represent a violation of the UN Standad

M nimum Rules for the Treatnment of Prisoners. Reference is nade to tk

jurisprudence of the Human Rights Committeez

3.7 Counsel argues that an execution which m ght have been lawful if carried
out inmmediately and wi thout exposing the convicted prisoner to the aggravatd
puni shment of inhuman treatnent during a lengthy period of detention on deah

2 See Views on case 458/1991 (A.W Mikong v. Cameroon), adopted 21 July
1994, paragraph 9. 3.
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row can beconme unlawful if the execution comes at the end of a substantih
period of detention in intolerable comditions. Counsel invokes the judgment of
the Judicial Conmittee of the Privy ©@uncil in Pratt and Morgan as an authority
for the proposition that carrying out a sentence of death may beconme unl awfl
where the conditions in which a condemmed prisoner is held, either in terns of
time or physical disconfort, constitutes inhuman and degrading treatneh

contrary to article 7 of the Covenant. M. Shaw “was sentencedto death, not
to death preceded by a substantial period of inhuman treatment.... [t]k
intervening inhuman treatnent .. renders the carrying out of the sentene
unl awf ul " .

3.8 It is subnmitted that the State party violated articles 14, paragraph 1

juncto 2, paragraph 3, by denying the author the right of access to court b

seek (constitutional) redress for theviolation of his fundanental rights which
he has suffered. Counsel notes that the State party’'s failure to provide |ega

aid for the purpose of constitutional notions violates the Coenant because this
denies M. Shaw an effective renedy in the process of the determination of his
rights. To counsel, proceedings in the Suprenme (Constitutional) Court nus

conformwith the requirenents of a fair hearing within the meaning of artick

14, paragraph 1, enconpassing the right to |egal aid.

State party’'s observations and counsel’s comments:

4.1 By submission of 10 October 1996, the State party does not challenge tk
adm ssibility of the case and offers conments on the nerits.

4.2 The State party refutes that there was a breach of article 9, paragraph 2,
of the Covenant: “It may have been 19 days before the author was formally
charged, but obviously he was aware of the reasons for his arrest before this
day. The author was noved between police stations and nade several statenens
(al t hough he now disputes this) on the offences. In these circunstances, i
cannot be validly argued that he was unaware of the reasons for his arrest.”

4.3 On the issue of the three nonth delay in bringing the author beforea
magi strate, the State party concedes that this period is |onger than would b
desirable, but “it cannot necessarily be argued that this amunted to a breach
of the Covenant”.

4.4 Concerning the alleged violation of articles 9(3) and 14(3)(c) of tlk
Covenant, on account of the duration of the author’'s pre-trial detention @
years and 3 nonths), the State party notes that during this period, a
prelimnary inquiry was held and does not accept that this period constitutd
undue del ay.

4.5 The State party indicates that it will investigate the author’s claimthat
he was hel d “i nconmuni cado” for eight nonths after his detention. However, the
State party observes that “it is significant that these allegations wee
apparently not raised by author’s counsel at the trial where this information,
if accepted, may have had a mmjor inpact on the case againstthe author”. No
information on the result of the State party’'s investigation had been received
by 31 Decenber 1997
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4.6 Wth respect to the claims uncker article 14(3) (b) and (d) of the Covenant
that the author was unable to see a | awer of his ownchoosing and was forced
to consult the lawyer of his co-defendants, the State party recalls that té
author’s own statenments show that hewas represented by a | awyer who acted only
on his behalf. This | awer subsequently was appoi nted Resident Mgistrate ad
thus could not represent M. Shaw any more. At the trial, the author was
represented by counsel, who did consult with him prior to the start of tk
trial. On this basis, the State party denies that article 14(3)(b) and(d) of
the Covenant was violated: as the author was assigned |legal aid both for tk
prelimnary inquiry and the trial, the State party has conplied with is
obl i gati ons under the above provisions.

4.7 Wth regard to the claimthat | egal aid for a constitutional motion should
have been nmade available to the autho, the State party concedes that |legal aid
is unavailabl e for the purpose but denies that this constitutes a violation of
the Covenant: “[i]n respect of article 14(1), there is no requirement ... that
| egal aid be made available for constitutional nptions”.

5.1 In coments, counsel reiterates his allegations under aticle 9, paragraphs
2 and 3 of the Covenant. He notes that the State partyhas made no attenpt to
establish why the author was not brought before a court for thee nonths and why
such conduct does not breach the Covemant. If M. Shaw was only charged 19 days
after being detained, this nmeans that he could not have been brought “pronptly”
before a judicial officer within the neaning of article 9(3). Counsel invoks
the Committee’s General Comment 8[16], which states that delays under articé
9(3) must not exceed a few days, as well as the Conmittee's jurisprudence that
the term“pronptly” does not pernit a delay of nore than 2 to 3 days.

5.2 Counsel reaffirns that the State party is exclusively responsible for the
delay in bringing the author to trial: M. Shaw was only assignheda |legal aid

| awyer for the trial on 21 April 1994, two years after arrest, which indicates
that the judicial authorities were not ready to proceed before this date

Furthernmore, the conduct of a prelinnary inquiry does not invalidate the claim
of undue del ay under articles 9(3) am 14(3)(c) of the Covenant: under Jamai can
law, prelimnary inquiries are conduded in all nurder cases and do not usually
result in pre-trial detention exceeding two years.

5.3 Counsel asserts that the autha’'s conditions of detention at the Sandy Bay
and Montego Bay police | ock-ups violdaed articles 7 and 10 (1) of the Covenant.
The conditions of the author's pre-trial confinenent, including gross over
crowding of the lock-up cell, necessity of sleeping on a wet floor, poo
ventilation and no opportunity to see relatives, famly or a |ega
representative, violated article 7 of the Covenant.

5.4 As to article 14, paragraphs 3() and (d), counsel observes that the State
party’s obligation under the Covenant is not nmerely to assign legal aid to the
author for the prelimnary inquiry and the trial, but to ensure, especially in
a capital case, that he is given adequate tine and facilities to prepare th

defense: “the right to defend neans that the accused or his |layer nust have the
right to act diligently in pursuing all available defenses and the right b

chal |l enge the conduct of the case if they believe it to be unfir”. The failure
of M. Shaws |awyer to investigate his alibi and act on his instructions made
his representation ineffective.
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5.5 Counsel notes that the State party has failed to react to the author’s
al | egati ons concerning appalling conditions of detention on death row, said to
be in violation of articles 7 and 10(1); he notes that, apart from beig
contrary to the UN Standard M nimum Rl es for the Treatnent of Prisoners, these
conditions are contrary to the terns of Resolution 1996/ 15 of the U N Economc
and Soci al Council on “Safeguards Guaranteeing Protection of he Rights of those
facing the Death Penalty”.

Adnmi ssibility considerations and exam nation of the nerits:

6.1 Wth the dism ssal of the author’s petition for special |eave to appeal by
the Judicial Conmittee of the Privy Council in June 1996, the author ha
exhausted all avail abl e domestic renali es. The Committee notes that the State
party has not raised any objections to the admssibility of th clains. In these
circunstances, the Conmittee deens it expedient to proceed with the examni nation
of the nerits of the clains which it considers to be admissible under thk
Optional Protocol to the Covenant.

6.2 The Comittee, accordingly, declares M Shaw s clainms under articles 7, 9,
10 and 14, paragraphs 1 and 3(b),(c) and (d) of the Covenant, adm ssible ad
proceeds with the examination of their substance, in the light of ¢tk
i nformati on made available to it by the parties, as required by article 5
paragraph 1, of the Optional Protocol.

7.1 The author alleges a violation of articles 7 and 10(1) of the Covenah
because he was detained in unacceptalbe conditions for several nonths follow ng
his arrest. The State party has not refuted this claim and promsed b
investigate it, but failed to forwardto the Cormittee the findings, if any, of
its investigation. In the circunstances, due weight nust be given to th
author’s allegations. The Conmitteenotes that during his pre-trial detention,
much of which was spent at Montego Bay Police Lock-Up, the author was confined

to a cell which was grossly overcrowded, that he had to sleep on a we
(concrete) floor, and that he was unable to see famly, relatives or a |egh
representative until late in 1992. It concludes that these conditions anopuh

to a violation of articles 7 and 10, paragraph 1, of the Covenant, constituting
i nhuman and degrading treatment and a failure, on the State party’'s part, b
respect the inherent dignity of the author as a person.

7.2 The author clainms that his execution after a lengthy period on death rw
in conditions which anpbunt to inhumanand degradi ng treatnment would be contrary
to article 7 of the Covenant. The Conmittee reaffirms its consant jurisprudence
that detention on death row for a specific period - in this case three anda
hal f years - does not violate the Cowenant in the absence of further conpelling
circunstances. The conditions of detention nay, however, constitute a violation
of articles 7 or 10 of the Covenant. M. Shaw alleges that he is detained n

particularly bad and insalubrious conditions on death row, the claim is

supported by reports which are annexa to counsel’s subm ssion. There is a |ack
of sanitation, light, ventilation and beddi ng; confinenment for 23 hours a dg
and i nadequate health care. Counsel’s subnission takes up the main argunments of
these reports and shows that the prison conditions affect Steve Shaw hinsel f

as a condemed prisoner on death row. The author’s clains hae not been refuted
by the State party, which remains silent on the issue. The Conmittee considers
that the conditions of detention desaibed by counsel and which affect M. Shaw
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directly are such as to violate his right to be treated with humanity ad
respect for the inherent dignity of his person, and are thus ontrary to article
10, paragraph 1, of the Covenant.

7.3 The author has alleged a violation of article 9 of the Covenant, because
19 days passed between his arrest and his being formally charged. However, t

appears fromthe file that the author was arrested on 28 April 1992 andnot on

18 April 1992, as indicated in counsel’s subm ssion. M. Shaw signed a caution
statenent on 29 April 1992 in front of a Justice of the Peace. The State party
does not contest that the author was kept in custody for at |east 9 days before
he was formally charged and that there was a further delay of three nonth

before he was brought before a judge or judicial officer. This, in tbhk

Committee’'s opinion constituted a violation of article 9, paragraph 3.

7.4 As to M. Shaw s claimthat he was not tried w thout undue del ay becaus
of a lapse of 27 nonths between arrest in April 1992 and trialin July 1994, the
Committee has taken note of the State party’s argunent that the delay is nb
unduly long primarily because a prelim nary inquiry was held during the period.
The Conmittee considers, however, that a delay of 27 nmonths between arrest and
trial, during which the author was detained, constituted a violation of hs
right to be tried within a reasonabletime or to be released. The delay is also
such as to ampunt to a violation of the author’s right to be tied w thout undue
delay. The State party has failed to provide any justification related, fo
exanple, to particular conplexities of the case, which would help explain thk
del ay. The Comittee accordingly concludes that there has been a violation
articles 9, paragraph 3, and 14, paragraph 3(c), of the Covenant, in the case.

7.5 The author has clained that he had insufficient opportunity to prepare his
defense, and that initially, he had to consult the |lawer of his co-defendants
for advice. The State party notes that the author was assigned |l egal aid for

the prelimnary inquiry and for his trial, and that with this, its obligations

under article 14, paragraph 3(b) and (d), have been nmet. TheConmittee notes
that it is axiomatic in capital cases that the accused be representedfor the
prelimnary inquiry and for his trial. In the instant case, it isa matter of

concern that because author’s counsel for the prelimnary inqury had to abandon
the defense of M. Shaw follow ng a judicial appointnment, the author was | ef
wi thout |egal representation for a considerable period. Howeve, it appears that
there were no proceedings during this period and counsel was assigned to th
aut hor sonme nonths prior to the start of the trial. This does not in and ©
itself ampunt to a breach of article 14, paragraph 3(b) and (d), of tbhk
Covenant. The author further clains that his I egal aid counsel forthe tria

failed to call his father as an alibi wtness and did not act on his
instructions - but it is not apparent fromthe trial transcrip and the materi al
before the Cormittee that counsel’s failure to act on M. Shaw s instructios
was a function of anything else but her professional judgment. There is o
evi dence that counsel’s behavior was arbitrary or inconpatible with thk
interests of justice. In the circunstances, there has been no violation &
article 14, paragraph 3(b) and (d), of the Covenant.

7.6 The author argues that the Stae party’'s failure to provide himwith | ega
aid for the purpose of filing a constitutional nmotion constitutes a violatino
of his Covenant rights. The determ nation of rights in proceedings in th
Suprenme (Constitutional) Court of Jamica nmust conformwi th the requirenments of
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a fair hearing in accordance with article 14, paagraph 1.3 In M. Shaw s case,
the Constitutional Court would be called upon to deternm ne whether hb
conviction in a crimnal case violated guarantees for a fair trial. In thes
cases, the application of the requirement of a fair hearing in tlk
Constitutional Court should comply with the principles set out in article 14
paragraph 3(d). It follows that where a condemmed prisoner seekig
constitutional review of alleged irregularities in his crimnal trial has o
means to neet the costs of legal representation in order to pursue hb
constitutional remedy and where the interests of justice so require, legal aid

shoul d be nede available by the State party. |In the present case, the absence
of legal aid deprived M. Shaw of any opportunity to test theirregularity of
his crimnal trial in a fair hearing in the Constitutional Court; ths

constitutes a violation of article 14 of the Covenant.

7.7 The Conmittee considers that the inposition of a sentence of death upa
conclusion of a trial in which the provisions of the Covenant have not bea
respected constitutes, if no further appeal against the sentence is possible

a violation of article 6 of the Covenant. In this case, the final sentence of
death in M. Shaw s case was passed without having net the requirementsfor a
fair trial set out in article 14 of the Covenant. It nust therefore be

concluded that the right protected under article 6 has al so been viol at ed.

8. The Human Rights Committee, acting under article 5, paragraph 4, of thk
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose violations ofarticles 7, 9,
paragraph 3, 10, paragraph 1, 14 paragraphs 1 and 3(c), and consequently &
article 6, of the Covenant.

9. In all these circunstances, the author is, under artick 2, paragraph 3(a),
of the Covenant, entitled to an effective renmedy entailing commutati on of hs§
deat h sentence.

10. On beconing a State party to the Optional Protocol, Jamica recognized the
conpetence of the Comrittee to determ ne whether there has been a violation of
the Covenant or not. This case was subnitted for consideration before Jamaica’'s
denunci ation of the Optional Protocol becanme effective on 23 January 1998; n

accordance with article 12(2) of the Optional Protocol it continues to b

subject to the application of the Optional Protocol. Pursuant to article 2 b

the Covenant, the State party has undertaken to ensure to allindividuals within
its territory or subjected to its jurisdiction the rights recognized in th

Covenant and to provide an effectiveand enforceable remedy in case a violation
has been established. The Comrittee wi shes to receive fromthe State party

wi thin ninety days, information about the measures taken to give effect to the
Conmittee's Views.

s See comruni cation No.377/1989 (Anthony Currie v. Jamica), Views
adopted 29 March 1994, paragraph 13.4; communication No.707/1996 (Patrick
Taylor v. Jammica), Views adopted 18 July 1997, paragraph 8. 2.
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[ Adopted in English, French and Spanish, the English text being the originh
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Cormmittee’s annual report to the General Assenbly.]
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| ndi vi dual _opinion by M. N. Ando, P. Bhagwati . Th. Buergental
and D. Kretzner

The author of this communication was tried along with Desnond Tayl or whose
communi cati on we have just disposed of. W agree with the viewsexpressed by
the mpjority in paragraphs 7.1 to 7.5 but we are unable to agree with tk
vi ews expressed in paragraph 7.6. Ware of the viewthat in the present case,
the State Party was not obliged to grant | egal aid to the author for proceeding
before the nstitutional Court. The same argunent based on Article 14 (3) (d)
was advanced on behal f of the author in Desnond Tayl or’s case, but, disagreeing
with the majority, we rejected that argunent and held that article 14(3) (d)
had no application to the case of Desrond Tayl or and there was no obligation on
the State Party to grant him free | egal assistance for proceeding before th
Constitutional Court. The sanme reasoning rmust apply in the present case and we
must accordingly hold that, so far as the author is concerned, there was b
violation of article 14 (3) (d) and on that account, of articleld4 (1).



