UNITED

NATIONS C C PR

International Covenant Distr.
.. .. RESTRI CTED*
on Civil and Political
. CCPR/ C/ 65/ D/ 742/ 1997
Rights 30 April 1999

Original: ENG.ISH

HUVAN RI GHTS COWM TTEE
Sixty-fifth session
22 March-9 April 1999

DECI SI ONS

Communi cation N°_ 742/ 1997

Subnmitted by: Ms. Pamela R. M Byrne and
Ms. Linda E. Lazarescu
Al l eged victins: The aut hors
State party: Canada
Date of communi cation: 23 April 1996
Prior decisions Speci al Rapporteur’s rule 91 deci sion

transmitted to the State party on 24 Apri
1997 (not issued in document form

Dat e of present
deci si on: 25 March 1999

[ ANNEX]

* Made public by decision of the Human Rights Committee.
I nad. 742

GE. 99-41624






CCPR/ C/ 65/ DI 742/ 1997
Page 1

ANNEX*

DECI SION OF THE HUMAN RI GHTS COVM TTEE UNDER THE OPTI ONAL
PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fifth session -

concer ni ng

Communi cation N°_ 742/ 1997

Subnmitted by: Ms. Pamela R. M Byrne and
Ms. Linda E. Lazarescu
Al l eged victins: The aut hors
State party: Canada
Date of communi cation: 23 April 1996
Prior decisions: - Special Rapporteur’s rule 91 deci sion

transmitted to the State party on 24
April 1997 (not issued in docunment

form

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 25 March 1999,

Adopts the follow ng:

*The follow ng nmenbers of the Cormittee participated in the exam nation
of the communi cation: M. Abdelfattah Anor, M. Ni suke Ando, M.
Praful | achandra N. Bhagwati, M. Th. Buergenthal, Lord Colville, M.
Eli zabeth Evatt, Ms. Pilar Gaitan de Ponbo, M. Eckart Klein, M. David
Kretznmer, M. Rajsooner Lallah, Ms. Cecilia Medina Quiroga, M. Fausto Pocar
M. Martin Scheinin, M, Hp6lito Solari Yrigoyen, M. Roman W eruszewski,
M . Maxwel | Yal den and M. Abdall ah Zakhi a.



CCPR/ C/ 65/ DI 742/ 1997
Page 2

Deci sion on adnissibility

1. The authors of the comrunication are Panela Rachelle Mary Byrne and Linda
El |l en Lazarescu. They claim that they and their children are victinms of a
viol ati on by Canada of articles 23, 24 and 26 of the Covenant.

The facts as subnitted by the authors

2.1 Mary Byrne separated from her husband in 1986 and the Court ordered her
husband to pay two thirds of the child' s |iving expenses, and set the anount at
§ 575.00 per nonth in child support. The author states that she pays § 190.00
per nmonth in inconme tax over this amount, pursuant to paragraph 56(1)(b) of the
I ncone Tax Act. Her husband, on the other hand, enjoys a tax deduction for child
support paynents, amounting to an Income Tax Refund of § 3,420.00 a year,
pursuant to paragraph 60(b) of the Income Tax Act. Thus, in practice, the author
now pays 8§ 490.00 of the child s nonthly costs of |iving, whereas her ex-husband
inreality pays only 8 290.00 per nonth, the reverse of what was intended by the
Court's decision. She further states that followi ng an accident in 1989 her
husband receives 8§ 2,800.00 per nonth in non-taxabl e insurance paynents.

2.2 Linda Lazarescu separated from her husband in 1983, and the Court ordered
her husband to pay about half of the child' s maintenance costs. H s share was
set at 8§ 300.00 per nonth. The author explains that in 1991, she received

§ 3,775.00 in child support from her ex-husband. Over this amunt, she paid

§ 1,245.75 of taxes. On the other hand, her ex-husband receives a tax refund
over the child benefits he pays of about 8§ 1,585.50. Putting the actual costs
for the child at 8 9,037.00 a year, she concludes that she pays in reality

§ 7.437.75 towards mai ntenance of the child, far nore than the 50% the judge
i ntended to have her pay.

2.3 The authors appealed to the Tax Court in 1993, against the inclusion of
child support as taxable incone. On 18 March 1994, the judge reserved judgment,
awaiting the outcone of a simlar case at the Federal Court, subnmtted by
Suzanne Thi baudeau. In May 1994, the Federal Court of Appeal found in favour of
Thi baudeau, judgi ng that paragraph 56(1)(b) violated the right to equality. On
3 June 1994, the Tax Court found in favour of the authors and ruled that
par agraph 56(1)(b) of the Incone Tax Act violated their rights under the
Canadi an Charter of R ghts and Freedons. Subsequently, the authors were informed
that their cases were being appealed to the Federal Court of Appeal

2.4 In the neantime, the Government appealed the judgment in the case of
Thi baudeau to the Supreme Court. On 25 May 1995, the Suprenme Court deci ded by
mej ority decision that paragraph 56(1)(b) did not infringe on the equality
rights guaranteed by Section 15 of the Charter. On 25 March 1996, the Federa
Court, bound by the Supreme Court's decision in Thi baudeau, found agai nst the
aut hors.

2.5 On 18 May 1994, Linda Lazarescu had filed a conplaint with the Canadi an
Human Ri ghts Conmi ssion. On 15 Septenmber 1995, the Human Rights Comm ssion
i nformed her that, considering all the circunmstances, no further proceedi ngs
wer e warrant ed.
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2.6 The authors state that on 6 March 1996, the Mnister of Finance, in his
annual Budget Speech, promi sed to change the tax system concerning child support
contri butions.

The conpl ai nt

3. The authors claimthat they are discrimnated agai nst because of their status
as custodial nothers, in violation of articles 23, paragraph 4, and 26 of the
Covenant. They further claimthat the present Income Tax Act fails to protect
the child, by reducing the actual amunt of child support paid by the non-
custodi al parent, thereby putting the child at an econom c di sadvantage and
creating financial insecurity. This is said to constitute a violation of
articles 23, paragraph 4, and 24, paragraph 1, of the Covenant.

State party's observations and the authors’ comments

4.1 By submission of 17 Decenber 1997, the State party argues that the
conmuni cation is inadm ssible, since the authors cannot claimto be victins of
a violation of the Covenant, since they have failed to exhaust domestic renedies
and since they have failed to substantiate their claim

4.2 The State party explains that one of the principles of the Canadian inconme
tax systemis that a taxpayer’s taxable incone is determ ned by addi ng together
all of his or her sources of incone. The systemis further based on tax equity,
nmeani ng that taxpayers in simlar econom c situations should pay the sanme anount
of tax. From 1942 until 1 May 1997, Canada’s tax treatnent of child support for
separated parents required the parent receiving child support to include the
anmount received in his or her income and the support paying parent was all owed
to claim the amount paid as deduction (the so-called inclusion-deduction
system. According to the State party this tax regime net the requirenments of
tax equity by ensuring that custodial parents who receive child support pay the
same anount of income tax as custodial parents who do not receive support and
who support their children with equival ent incone drawn from other sources.

4.3 The State party submits that this system also sought to increase the
avai l abl e resources that could be used for the benefit of the children by
“incone-splitting’, transferring incone to a nenber of the famly so that the
i ncomre may be taxed in the hands of the other at a lower rate. According to the
State party, this transfer resulted in a net tax savings for the couple where
the recipient parent was subject to a |lower marginal tax rate. The majority of
custodi al parents are said to have benefited fromthis. Pursuant to provincia
famly law, |awers and judges were supposed to consider the tax consequences
(by "grossing-up" the anpunt to account for the tax consequences) when
determning the |level of child support awarded. The State party acknow edges,
however, that parents, |awers and judges have not always fully or accurately
accounted for the tax consequences in determning child support anounts.

4.4 The State party explains that child support paid under orders or agreenents
made on or after 1 May 1997, is no |longer taxed as incone to the recipient or
tax deductible for the payer. For those orders nade prior to 1 May 1997, parents
may consent to the application of the new rules. If mutual consent cannot be
obtained, then either party may apply to a court to vary their order or
agreenent so that the new rules apply. In this connection, the State party



CCPR/ C/ 65/ DI 742/ 1997
Page 4

submits that it would have been manifestly unfair to have retroactively applied
the new tax rules to existing child support arrangenments.

4.5 The State party argues that the issue raised by the comruni cation is noot
since the tax system has changed and the authors may apply for the newrules to
be applied to them The State party points out that this change was announced
before the authors submitted their comrunication to the Comrittee. According to
the State party, any alleged inconsistency with the Covenant has been corrected
and the authors are no victins of a violation of a right under the Covenant. In
this connection, the State party refers to the Conmittee’'s decisions in
conmuni cati ons Nos. 478/1991: and 501/ 19922,

4.6 In so far the authors argue that despite the change in |law, they should be
entitled to conpensation for the allegedly discrimnatory schenme, the State
party argues that there is no automatic right to conpensati on under the Covenant
and that the neasures taken by the CGovernnent have provided a sufficient renedy
to the authors. In this context, the State party notes al so that under Canadi an
constitutional law, if legislation is found to be contrary to the Charter, the
appropriate renedy is to declare the provision(s) of no force, but as a genera
rul e, damages or conpensation are not awarded

4.7 The State party notes that the facts as submitted by the authors reveal a
concern about the adequacy of child support awarded to themin the light of the
tax consequences. The State party subnmts that under Canadian famly law, if a
custodi al parent feels that the amount of child support originally granted by
a court is no longer sufficient, he or she may apply to a court for a variance
of the child support anobunt. The State party notes that the authors have sought
such variances in the past, but failed to do so in respect of the present claim
Accordingly, the State party argues that the authors have failed to exhaust al
donestic renmedi es available to them

4.8 The State party further argues that the authors have not sufficiently
substantiated their claim by showing a prima facie case that the forner tax
systemviolated article 26 of the Covenant. In this connection, the State party
refers to the Conmittee’s standard jurisprudence that a differentiation based
on reasonable and objective <criteria does not amunt to prohibited
discrimnation. The State party also refers to the Comrittee’' s decision in
comuni cation No. 129/19823 where the Conmittee held that the assessnent of
taxable incone is not initself a matter covered by the Covenant and where there
is no evidence substantiating a claim of discrimnation with respect to such
assessnment, the comunication is inconpatible with the provisions of the
Covenant and i nadm ssi bl e.

4.9 The State party also refers to the Commttee's jurisprudence that
unfavourable results in the application of general rules do not constitute

'A.P.L. v.d.M v. the Netherlands, declared inadm ssible on 26 July
1993.

2J.H. W v. the Netherlands, declared inadm ssible on 16 July 1993.
.M v. Norway, declared inadm ssible on 6 April 1983.
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discrimnation. In this context, the State party argues that in the area of
financial and social benefit l|egislation distinctions are often necessary and
desirable to achieve a just and proper distribution of State revenue, as
recogni sed by the Cormttee in the past.

4.10 The State party denies the authors’ statement that it has indirectly
admitted violating their rights by making changes to the Inconme Tax Act. It
states that the changes were nade for policy reasons, and a decision to anmend
a law does not inply that the |law was necessarily inconpatible with the
Covenant .

4.11 According to the State party, the authors have not substantiated how the
i ncl usi on/ deduction schene violates article 26. To the extent that the schene
differentiated between custodial and non-custodial parents, the State party
submts that such differentiati on was reasonable and justified. In this context,
it explains that the intent of the scheme was to achieve tax savings for
separated and di vorced coupl es by having the child support anount taxed in the
hands of the recipient, who was generally in a | ower tax bracket. The incone
splitting sought to | essen the econonic consequences of marital breakdown and
to free up nore resources for children, as recognised by the ngjority of the
Supreme Court of Canada. Moreover, by permtting a deduction for the child
support payer, the payer was encouraged to nmake the paynents and had greater
resources to do so.

4.12 The State party acknow edges that in Canada the vast mgjority of custodial
parents are womren and that there are significant problenms in ensuring that the
non-custodi al parents live up to their child support obligations. The State
party also acknow edges that there are serious financial consequences due to
marital breakdown and that judges and | awers do not always determ ne adequate
amounts for child support. However significant these problens may be, their root
causes do not lie with the tax treatnent of child support, according to the
State party.

4.13 Wth regard to the authors’ argunment that they are paying a
di sproportionate share of the costs associated with raising their children, the
State party notes that this result likely has nore to do with inflationary costs
and changes in the financial circunstances of their former spouses than with the
tax treatnent of child support. The State party reiterates that where a parent
feels that she is paying un unfair share of child support, she may apply to
court to have the child support award varied to achieve a fairer result. The
State party concludes that the application of the Income Tax Act to the authors’
cases does not anpunt to a violation of article 26 of the Covenant. If the
i nclusi on/deduction system <created a difference in treatnent, this
differentiation is said to have been based on reasonabl e and objective criteria.

4.14 The State party submts that the authors have not in any way substantiated
their claimunder articles 23 and 24 of the Covenant.

5.1 In reply to the State party’s subm ssion, the authors maintain that their
conmmuni cation is admi ssible. They state that they have given the State party
every opportunity to correct the injustice of the taxation of child support. The
new | egi sl ation does not address the past injustice to custodi al nmothers, since
if they want to change the ternms of the support agreenent, they would have to
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return to Court, at substantial cost. They maintain therefore that they are
victinms of violations by the State party.

5.2 Further, they submt that they have exhausted all domestic remedies. They
state that they are not willing to enter into new arrangenents with their ex-
husbands for the sol e purpose of a variance for taxation. In this context, they
argue that the noney which is given by their ex-husbands is for the support of
their children and should therefore not count as taxable incone. Mreover, they
submit that a variance at this time would |ower the support paynents
substantially, in accordance with the new Child Support Gui delines devel oped by
the State party under the new | aw. They further argue that they can ill afford
the | egal fees associated with a court action

5.3 Ms. Lazarescu states that her son is now living on his own, and that she no
| onger receives child support paynents.

5.4 The authors conclude that the State party has admtted the discrimnation
under the old law by changing it.

| ssues and proceedi ngs before the Comrmittee

6.1 Before considering any claimcontained in a conmunication, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 The Conmittee notes that the authors claimthat the tax systemapplied to
them which taxes child support paynents as incone, is discrimnatory, since it
results in thempaying nore towards the costs of raising the children than their
former spouses. The State party on the other hand, has argued that the system
is not discrimnatory and ains at naki ng nore noney avail able for child support
paynents. Be this as it may, the law in question has been anended by the State
party and the tax system at issue in this comunicati on has been renoved for
mai nt enance agreenents as of 1 May 1997, whereas custodial parents who receive
child support paynents as a result of an agreement of before that date, can
apply to the Court for a variance of the agreenent in accordance with the new
tax system The authors have declined to make use of this opportunity because
of the costs involved and al so because of their estimation that the child
support paynents under the new system would armount to |ess than what they
hitherto received

6.3 The Conmittee notes that the authors’ main grievance is that as a result of
taxation they have paid nore towards the maintenance of the child than their
fornmer spouses. The Comrittee observes that the proportional contributions of
parents in paying child maintenance are set by the Fam |y Court, not by the tax
authorities. In the opinion of the Conmttee the alleged unequal paynents in the
authors’ cases were the result of the interaction between the child support
order providing for the payments and the application of the Income Tax Act.
This is to be taken into account by the Court in determning the |evel of
paynments. It is not for the Conmittee to reevaluate the determ nation of
paynments by the domestic Courts. In this context, the Comrittee notes that if
the Court did not take the tax consequences into account, as has been suggested
by the authors, the authors could have applied for a variance of the order on
this basis.
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6.4 The Conmittee concludes that the facts submitted by the authors do not
substantiate their claimthat they have been a victimof a violation of article
26, nor of articles 23 and 24 of the Covenant.

7. Accordingly, the Commttee decides:

a) that the communication is inadmssible under article 2 of the Optiona
Pr ot ocol

b) that this decision shall be conmunicated to the State party and to the
aut hors.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued in Arabic, Chinese and Russian as part of
the Committee’ s annual report to the General Assenbly.]



