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Annex
VI EN8 OF THE COVM TTEE AGAI NST TORTURE UNDER ARTI CLE 22,
PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND OTHER
CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR PUNI SHVENT
- TVEENTY- FI RST SESSI ON -
concer ni ng
Comuni cation No. 101/1997
Subnmitted by: Hal il Haydin
[represented by counsel]
Al leged victim The aut hor
State party: Sweden

Date of comunication: 7 Decenber 1997

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shment

Meeting on 20 Novenber 1998,

Havi ng concluded its consideration of conmunication No. 101/1997,
submitted to the Commttee agai nst Torture under article 22 of the Convention
agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the communication, his counsel and the State party,

Adopts its Views under article 22, paragraph 7, of the Convention

1. The author of the comunication is M. Halil Haydin, a Turkish nationa
currently residing in Smeden, where he is seeking refugee status. He clains
that his forced return to Turkey would constitute a violation by Sweden of
article 3 of the Convention against Torture. He is represented by counsel

The facts as presented by the author

2.1. The author is a Turkish national of Kurdish ethnic origin from Bagdered,
close to Adiyaman, in the south-eastern part of Turkey. He states that his
father and brother were active synpathizers of the PKK (Partya Karkeren

Kurdi stan) and that in 1984 his father was sentenced to two years’

i mprisonment by a military court for his political activities. The author

hi nsel f began to support the organization actively in 1985. He started by
giving food and shelter to nmenbers of the PKK, but eventually al so handed out
propaganda | eaflets in his and surrounding vill ages.
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2.2. 1n 1985 the author was arrested together with his brother and kept in
detention without a trial in Pram Pal ace prison, Adiyaman, for a period

of 40 days, during which he was subjected to torture. He was beaten with
fists, truncheons and other objects on his back, |ower |legs, face and the
soles of his feet. He also received electric shocks.

2.3. After his release the author continued his political activities, of

whi ch he clainms the Turkish authorities were aware. \Whenever there was a

cl ash between the PKK and Turkish police or mlitary near the author's village
he was arrested, kept in detention, interrogated for a couple of hours and
then rel eased. He was beaten and insulted in order to force himto cooperate
with the Turkish authorities and to reveal names of PKK synpathi zers.
Fol | owi ng one of those cl ashes between the PKK and the security forces in
March 1990 in a neighbouring village, the author was informed that his name
had been revealed to the authorities. He then fled, together with his father
his brother and other inhabitants of his village, to the nountains. From
there, he received help fromthe PKK to flee the country. He arrived in
Sweden via Romani a, where he stayed for one and a half nonths.

2.4. The author arrived in Sweden on 7 July 1990 and i nedi ately applied for
asylum On 20 June 1991 the National Imrigration Board rejected his
application. H's appeal was subsequently rejected by the Aliens Appeal Board
on 1 Decenber 1992. A so-called “new application” was turned down by the

Al iens Appeal Board on 23 Novenber 1994, and two further “new applications”
were rejected on 29 April 1996 and 15 Novenber 1996, respectively.

2.5. The author went into hiding and in Decenber 1996, the imm gration
authorities' decision to expel the author could no | onger be enforced due to
the statute of limtation. A new asylum procedure was then initiated.

On 2 Cctober 1997, the National Imrigration Board rejected the author’s new
request for asylum His appeal was subsequently rejected by the Aliens
Appeal Board on 27 Novenber 1997. Another “new application” was turned down
on 19 Decenber 1997.

The conpl ai nt

3.1. In viewof his political activities, the author clains that there exist
substantial grounds to believe that he would be subjected to torture if he
were to be returned to Turkey. His forced return would therefore constitute a
viol ation by Sweden of article 3 of the Convention against Torture.

3.2. Counsel provides a nedical report fromthe Center for Torture and Trauna
Survivors in Stockhol mindicating that the author suffers froma
post-traumatic stress disorder (PTSD). He states that the report neither
confirms nor denies that the author has been subjected to physical torture.
However, the nedical experts underline that the forns of torture which the

aut hor clainms he was subjected to do not necessarily | eave physical marks.

3.3. In support of the author’s claim reference is made to a letter fromthe
UNHCR Regional O fice in Stockholmin which it is stated that it is essentia
to find out whether Turkish asylum seekers who are returned would be at risk
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of being suspected of connection to or synpathy with the PKK. If this was
found to be the case, they should not be considered as having been able to
avai | thenselves of an internal flight alternative.

The State party’'s observations

4.1. By submi ssion of 20 February 1998, the State party inforns the Commttee
that, following the Commttee’ s request under rule 108, paragraph 9, of its
rul es of procedure, the National |Immgration Board decided to stay the
expul si on order against the author while his communication is under
consideration by the Cormittee.

4.2. As regards the donestic procedure, the State party indicates that the
basi ¢ provisions concerning the right of aliens to enter and to remain in
Sweden are found in the 1989 Aliens Act, as anended on 1 January 1997. There
are normally two bodies dealing with applications for refugee status: the
Nati onal Board of Immgration and the Aliens Appeal Board. |In exceptiona
cases, an application can be referred to the Governnent by either of the
boards; the Governnment has no jurisdiction of its own in cases not referred to
it by either of the boards. Decisions to refer a case to the Governnent are
taken by the boards independently. The State party explains that the Swedish
Constitution prohibits any interference by the Governnment, the Parlianent or
any other public authority in the decision-nmaking of an admnistrative
authority in a particular case. According to the State party, the Nationa
Board of Imm gration and the Aliens Appeal Board enjoy the sane independence
as a court of lawin this respect.

4.3. The Aliens Act was amended on 10 January 1997. According to the amended
Act (chap. 3, sect. 4, in conjunction with sect. 3), an alien is entitled to a
residence pernmit if he or she has a well-founded fear of being subjected to
the death penalty or to corporal punishnment or to torture or other inhuman or
degradi ng treatment or punishnment. Under chapter 2, section 5 (b), of the
Act, an alien who is refused entry can reapply for a residence permt if the
application is based on circunstances which have not previously been exam ned,
and if either the alien is entitled to asylumin Sweden or if it wll
otherwise be in conflict with humanitarian requirenments to enforce the
decision to refuse entry to or expel the alien. New circunstances cannot be
assessed by the adm nistrative authorities ex officio, but only upon
application.

4.4. Chapter 8, section 1, of the Act, which corresponds to article 3 of the
Convention agai nst Torture, as anended, now provi des that an alien, who has
been refused entry or who has been ordered expelled may never be sent to a
country where there are “reasonabl e grounds” (previously “firmreasons”) to
bel i eve that he or she would be in danger of suffering capital or corpora
puni shment or of being subjected to torture or other inhuman or degrading
treatment or punishnment (text in italics added), nor to a country where he is
not protected from being sent on to a country where he would be in such
danger.

4.5. As to the admissibility of the conmunication, the State party submts
that it is not aware of the same matter having been presented to another
i nternational body of international investigation or settlenment. The State
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party expl ains that the author can at any tine |odge a new application for

re-exam nation of his case to the Aliens Appeal Board, based on new factua

circunstances. Finally, the State party contends that the conmmunication is
i nadm ssi bl e as inconpatible with the provisions of the Convention

4.6. As to nerits of the communication, the State party refers to the
Conmittee’'s jurisprudence in the cases of Mutonbo v. Switzerland ! and

Ernest Gorki Tania Paez v. Sweden, 2 and the criteria established by the
Committee: first, that a person nust personally be at risk of being subjected
to torture and second, that such torture nust be a necessary and foreseeabl e
consequence of the return of the person to his or her country.

4.7. The State party reiterates that when determ ning whether article 3 of
the Convention applies, the follow ng considerations are relevant: (a) the
general situation of human rights in the receiving country, although the

exi stence of a consistent pattern of gross, flagrant or mass viol ations of
human rights is not in itself determ native; (b) the personal risk of the

i ndi vi dual concerned of being subjected to torture in the country to which he
woul d be returned; and (c) the risk of the individual being subjected to
torture if returned nmust be a foreseeable and necessary consequence. The
State party recalls that the nmere possibility that a person will be subjected
to torture in his or her country of originis not sufficient to prohibit his
or her return on the ground of inconpatibility with article 3 of the
Conventi on.

4.8. The State party states that it is aware of the serious human rights
probl ems occurring in Turkey, in particular in the south-eastern part of the
country. It is a well-known fact that arbitrary arrests, denolitions of whole
villages and torture are used in the fight against Kurdish separatists.
However, in the State party’'s view, the situation is not so serious that it
constitutes a general obstacle to the deportation of Turkish citizens of
Kurdi sh origin to Turkey. A large part of the popul ati on consists of persons
of Kurdish origin. Wiile many of themlive in the south-eastern part of
Turkey, others are scattered throughout other parts of the country where they
are conpletely integrated into the Turkish society in general. It should be
stressed that, according to current practice, if an expulsion order is carried
out with respect to a Turkish citizen of Kurdish origin, he or she will not be
deported from Sweden to the Kurdi sh areas against his or her will, but to

| stanbul or Ankara.

4.9. As regards its assessnent of whether or not the author would be
personal ly at risk of being subjected to torture, the State party relies on

t he eval uation of the facts and evidence made by the National |nmgration
Board and the Aliens Appeal Board. The facts and circunstances invoked by the
aut hor have been exami ned twi ce by the National Inmgration Board and siXx
times by the Aliens Appeal Board. The Swedish authorities have not considered
credi ble the informati on which the author has provided about his politica
activities and about the torture and ill-treatnent which he clains to have
undergone. \When re-exam ning the facts in the second set of proceedings, the
of ficial responsible for the case at the National Inmmgration Board heard the
aut hor in person and was able to nake an assessment of the reliability of the
i nformati on which he submtted orally.
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4.10. There are a nunber of elenents in the author’s story which give rise to
doubts. Firstly, the author has continuously reiterated that his politica
activities were always known to the Turkish authorities. Still, the author
was never brought to trial and was rel eased each time he was apprehended. |If
the applicant's story in this respect was true, nore severe actions on the
part of the Turkish authorities would be expected.

4.11. The author's credibility is further dimnished by the fact that he has
not been able to produce a consistent version of the events leading to his
flight from Turkey. In his statement nade on 14 Septenber 1990, the author
clainmed that he had regularly brought PKK | eaflets fromthe Syrian Arab
Republic. During the second set of proceedings, this information was changed
to the effect that guerilla agents cane to the village and |left posters.
Finally, in the author’s subm ssion to the National |nmm gration Board on

8 June 1997, he clained that the |eaflets/posters were either fetched in Syria
or brought to his hone.

4.12. Further, the author had al so given two conpletely different versions of
how the mlitary authorities discovered his activities. In 1990 he clainmed
that one of the injured guerillas had informed the mlitary authorities of his
activities for the PKK. However, before the National Inmmgration Board in
1997 he stated that three guerillas had been killed in a clash outside his
native village and that the mlitary authorities suspected the villagers and
the village el der of helping the PKK. Then he stated that the village el der
had told himthat the mlitary authorities had found docunents on the dead
bodies with the names of contacts in the village and that he believed that the
author’s nane was among them In view of the current situation of armed
conflict in which the PKK is involved in the south-eastern part of Turkey, it

i s questionabl e whether a PKK nenmber woul d take the risk of carrying on his
person a list of names of synpathizers.

4.13. The Governnent does not question the fact that the author exhibited
certain synptons of PTSD. He also suffers from depression, panic, feelings of
aggression and suicidal ideas. However, the later synptonms stemfromhis

i nsecure refugee situation and the fact that he has been staying illegally in
Sweden for six years. The nedical exam nations that have been undertaken have
found no physical evidence to confirmthat he had previously been subjected to
torture. In this context it should also be noticed that in 1991 he clai nmed
that his nolars had been knocked out during torture, while in the forensic
reports from1997 it is recorded that the teeth were pulled by the vill age

bar ber because of toothache.

4.14. The Governnment states that the author has not nmade it credible that he
has been engaged in political activities that would nake himof interest to
the Turkish authorities. He has not substantiated that he had been arrested
and undergone torture or other forms of ill-treatnent. The Governnent shares
the view of UNHCR and the Aliens Appeal Board that no internal place of refuge
is avail able for persons who risk being suspected of being active in or
synpat hi zers of the PKK. However, since the author has not substantiated that
he woul d run any particular risk of being detained and tortured, the
Governnment is of the opinion that if the author w shes to avoid the

di sturbances that undoubtedly characterize the south-east he has the
possibility of staying in another part of the country.
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4.15. The State party concludes that, in the circunstances of the present
case, the author’s return to Turkey would not have the foreseeable and
necessary consequence of exposing himto a real risk of torture. An
enforcenent of the expul sion order against the author would therefore not
constitute a violation of article 3 of the Convention

Counsel's comments

5.1. Regarding the question of admissibility, counsel points out, in her
subm ssion dated 12 May 1998, that the procedure for re-exam ning a case

provi ded for in chapter 2, section 5 (b), of the Aliens Act requires that new
circunstances be presented to the Aliens Appeal Board. 1In the present case
there are no new circunstances. Therefore, all donestic remedi es have been
exhaust ed.

5.2. Counsel maintains that the Swedi sh Governnent has not evaluated the risk
the author would face if he were to be expelled to Turkey, but has focused
merely on his credibility. Counsel acknow edges that the author has on

di fferent occasions given the authorities an inconsistent account of his
political activities and his flight; but these inconsistencies are not

mat eri al and should be viewed in the light of the fact that the author suffers
fromPTSD. 1In this context counsel refers to the Cormittee’s jurisprudence in
the cases of Pauline Mizonzo Paku Kisoki v. Sweden and Kaveh Yaragh Tala v.
Sweden where it is stated that “conplete accuracy is seldomto be expected by
victinms of torture and that such inconsistencies as nay exist in the author's
presentation of the facts are not material and do not rai se doubts about the
general veracity of the author's clains”. Counsel reiterates that the author
is suffering fromPTSD. She states that when asked why he had given different
answers to the National Inmgration Board in 1997 and during the initia

i nvestigative procedure in 1990, the author cried out that although he knew it
was inportant to repeat what he had said al nost seven years before, he sinply
couldn’t renenber.

5.3. Concerning the inconsistencies, counsel further states that they are not
of the magnitude that the State party clainms. She states that the author has
in fact not given two conpletely different versions of howthe mlitary

di scovered his activities, since the core elenents are the sanme. Further
counsel draws the attention of the Commttee to the fact that the question of
how exactly the author's activities were discovered by the mlitary in

March 1990 is not really an issue, since by that tinme the author had already
been harassed by the Turkish authorities for several years.

5.4. Counsel further refers to the Swedi sh Governnment's remark that no

physi cal nedi cal evidence had been produced to indicate that the author had
been subjected to torture. She states that according to the specialists at
the Center for Torture and Trauma Survivors in Stockholmit is not surprising
that there are no physical traces on the author's body, since the forms of
torture to which the author was subjected do not necessarily |eave marks.

5.5. Counsel concludes that the author has presented sufficient evidence that
he was politically active in the PKK and that he is well known to the Turkish
authorities; that he has been detained, tortured and ill-treated because of
his political activities; and finally that the human rights situation in



CAT/ C/ 21/ D/ 101/ 1997
page 8

Turkey is such that the group nost |likely to be exposed to harassnent,
prosecuti on and persecution are Kurds suspected of being connected to or being
synpat hi zers of the PKK. She therefore clainms that the author's return to
Turkey woul d have the foreseeabl e and necessary consequence of exposing himto
a real risk of being detained and tortured.

5.6. On 29 Cctober 1998, counsel submitted further information to the
Committee, indicating that according to a Kurdish solidarity association based
i n Sweden, of which the author has been a nenber since 1996, the author is
wanted by the Turkish police and the Turkish security service. It is further
claimed that the author's famly in Turkey has been questioned by the police
on three occasions during the past six nonths about the whereabouts of the
author. Wth respect to this additional information the State party states,
in aletter sent to the Comrittee on 16 Novenmber 1998, that it has not altered
its position regarding the adm ssibility and nmerits of the comunication, as
descri bed above.

| ssues and proceedi ngs before the Comrmittee

6.1. Before considering any clains contained in a comunication, the
Committee agai nst Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. The Committee has ascertained, as it is
required to do under article 22, paragraph 5 (a), of the Convention, that the
same matter has not been and is not being exam ned under another procedure of
i nternational investigation or settlement. The Committee is further of the
opi nion that all avail able donmestic renedi es have been exhausted, in view of
the fact that no new circunstances exi st on the basis of which the author
could file a new application with the Aliens Appeal Board. The Conmittee
finds that no further obstacles to the adm ssibility of the conmunication

exi st .

6.2. The issue before the Commttee is whether the forced return of the
author to Turkey would violate the obligation of Sweden under article 3 of the
Convention not to expel or to return a person to another State where there are
substantial grounds for believing that he would be in danger of being
subjected to torture.

6.3. The Commttee nust decide, pursuant to paragraph 1 of article 3, whether
there are substantial grounds for believing that the author would be in danger
of being subject to torture upon return to Turkey. |In reaching this decision
the Committee nust take into account all relevant considerations, pursuant to
paragraph 2 of article 3, including the existence of a consistent pattern of
gross, flagrant or mass violations of human rights. The aimof the

determ nation, however, is to establish whether the individual concerned would
be personally at risk of being subjected to torture in the country to which he
or she would return. It follows that the existence of a consistent pattern of
gross, flagrant or mass violations of human rights in a country does not as
such constitute a sufficient ground for determ ning that a particul ar person
woul d be in danger of being subjected to torture upon his return to that
country; specific grounds nust exist that indicate that the individua
concerned woul d be personally at risk. Simlarly, the absence of a consistent
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pattern of gross violations of human rights does not nean that a person cannot
be considered to be in danger of being subjected to torture in his or her
speci fic circunstances.

6.4. The Conmittee is aware of the serious human rights situation in Turkey.
Reports fromreliable sources suggest that persons suspected of having |inks
with the PKK are frequently tortured in the course of interrogations by |aw
enforcenent officers and that this practice is not limted to particul ar areas
of the country. In this context, the Cormmittee further notes that the
Government has stated that it shares the view of UNHCR, i.e. that no place of
refuge is available within the country for persons who risk being suspected of
bei ng active in or synpathizers of the PKK

6.5. The Committee recalls that, for the purposes of article 3 of the
Convention, the individual concerned nust face a foreseeable, real and
personal risk of being tortured in the country to which he is returned. The
Committee wishes to point out that the requirenment of necessity and
predictability should be interpreted in the light of its general conment on
the inplenentation of article 3 which reads: “Bearing in mnd that the State
party and the Cormittee are obliged to assess whether there are substantia
grounds for believing that the author would be in danger of being subjected to
torture were he/she to be expelled, returned or extradited, the risk of
torture nust be assessed on grounds that go beyond mere theory or suspicion
However, the risk does not have to neet the test of being highly probable”

(A/ 53/44, annex | X, para. 6).

6.6. The Committee notes the nedical evidence provided by the author. The
Conmittee notes in particular that the author suffers froma post-traumatic
stress disorder and that this has to be taken into account when assessing the
author's presentation of the facts. The Conmttee notes that the author's
medi cal condition indicates that the author has in fact been subjected to
torture in the past.

6.7. In the author's case, the Commttee considers that the author's famly
background, his political activities and affiliation with the PKK, his history
of detention and torture, as well as indications that the author is at present
want ed by Turkish authorities, should be taken into account when determ ning
whet her he woul d be in danger of being subjected to torture upon his return
The Committee notes that the State party has pointed to contradictions and

i nconsi stencies in the author’s story and further notes the author's

expl anations for such inconsistencies. The Conmittee considers that conplete
accuracy is seldomto be expected by victins of torture, especially when the
victimsuffers frompost-traumatic stress syndrone; it also notes that the
principle of strict accuracy does not necessarily apply when the

i nconsi stencies are of a material nature. |In the present case, the Commttee
considers that the presentation of facts by the author does not raise
significant doubts as to the trustworthiness of the general veracity of his

cl ai ns.

6.8. In the circunstances, the Commttee considers that substantial grounds
exi st for believing that the author would be in danger of being subjected to
torture if returned to Turkey.
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6.9. In the light of the above, the Committee is of the viewthat the State
party has an obligation to refrain fromforcibly returning the author to
Turkey, or to any other country where he runs a real risk of being expelled or
returned to Turkey.

[Done in English, French, Russian and Spanish, English being the original.]

Not es

1. Communi cation No. 13/1993 (CAT/C/ 12/ D/ 13/1993), Views adopted on
27 April 1994.

2. Comuni cation No. 39/1996 (CAT/C/ 18/39/1996), Views adopted on 7 May 1997.



