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ANNEX

DECISION OF THE COMMITTEE AGAINST TORTURE UNDER ARTICLE 22
OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN
OR DEGRADING TREATMENT OR PUNISHMENT
TWENTY-EIGHTH SESSION

concerning

Complaint No. 179/2001

Submitted by: Mr. B.M.
(represented by counsel)
Alleged victim: Mr. B.M.
State Party: Sweden
Date of complaint: 23 March 2001
Date of present decison: 30 April 2002

The Committee againgt Torture, established under article 17 of the Convention
againg Torture and Other Crud, Inhuman or Degrading Treatment or Punishment,

Mesting on 30 April 2002,

Having conduded its congderation of complaint No. 179/2001, submitted to
the Committee againgt Torture under article 22 of the Convention againgt Torture and
Other Cruel, Inhuman or Degrading Trestment or Punishment.

Having taken into account dl information made avallable to it by the author of
the complaint, his counsd and the State party,

Adopts its Decision under article 22, paragraph 7, of the Convention.

1.1  Thecomplanantis B.M., acitizen of Tunida, currently awaiting deportation
in Swveden. He clamsthat hisremova to Tunisawould conditute aviolation by
Sweden of article 3 of the Convention againgt Torture and Other Crud, Inhuman or
Degrading Trestment or Punishment. He is represented by counsd.

1.2  On11April 2001, the Committee forwarded the complaint to the State party
for comments and requested, under rue 108 of the Committee’ s rules of procedure,
not to return the complainant to Tunisiawhile his complaint was under condderation
by the Committee. The State party acceded to this request.



Facts as presented by the complainant

21  Thecomplanant lived and worked in Saudi Arabiafrom 1983 to 1998.
During this period, he was very active in the Mudim community, holding religious
discussions with other Mudims and collecting money for the poor and for the families
of imprisoned members of the Al-Nadha Party in Tunisa. The complainant isnot a
member of that party but an active supporter. He states that al Mudim organizations
in Tunisa are conddered to be working paliticaly againg the Tunigan regime,
induding the Al-Nadha Party.

2.2 1n 1989, 1990 and 1992, while the complainant wastill resding in Saudi
Arabia, he made severd vidtsto Tunisa Hisfirg vidt in 1989 wasto arrange his
marriage contract. He was arrested at the airport, detained and interrogated in prison
and then brought before the “ Al-Kassabah” court where he was forced to sign a
confession gating that he adhered to Wahhabism, which isthe interpretation of Idam
practised in Saudi Arabia. The complainant was alegedly tortured during the
interrogation.

2.3 In 1990, the complainant entered TuniSaagain in order to marry. He was
again arrested at the airport, interrogated, accused again of being a Wahhabi and then
released. In 1992, the complainant and his wife went to Tunisatogether. They were
arrested at the arport and interrogated about the complainant’s activities and religious
ideas. He was again accused of being a Wahhabi and of collecting money for the
families of men imprisoned for activities againg the Tunidan regime. After
interrogation they were released, but atravel ban wasissued. A few days later,
uniformed and civilian police forcibly entered the house where they were staying.

The palice forcibly removed the vell of the complainant’ s wife, and begt the
complainant. The couple were brought to a camp where they were interrogated
separady for gpproximately three hours and then released after the complainant
sgned a confession stating that he had adopted the Wahhabi ideas and had forced his
wifeto wear aveil. On ther release, the couple was helped by afriend of the
complainant’ s to leave the country and return to Saudi Arabia.

24 Onhisreturn to Saudi Arabiain 1992, the complainant continued with his
activitiesin the Mudim community. In July of thet year, he o received anew
passport a the Tunisan Embassy in Riyadh. 1n 1993 a* secret decreg” wasissued in
Tunisia, which forbade Tunisian embassies from issuing or renewing passports
without consulting the Tunisan Ministry of Internd Affars. For wanted persons, the
embassies could only issue alaisser-passer for ajourney back to Tunisa

25  In 1996, the complainant received information that he and other Tunisans
were being monitored by the Tunisian Embassy. He was dso told that another
Tunisan who lived in Saudi Arabia and whom he used to meet for religious
discussions had been arrested and imprisoned when he was visiting Tunisiaon
vacation.

2.6  In 1997, another Tunisian who worked on the same type of activities as the
complanant was refused an extenson of his passport by the Tunisan Embassy in
Riyadh. Helater left Saudi Arabiaand went to Switzerland. On 1 August 1997, the
complainant gpplied for asylum in Switzerland, but snce he had no proof of the risk



he would be facing upon return to Tunisia, and because he wished to live in Saudi
Arabia, he withdrew his application and returned to Saudi Arabia.

2.7  On 27 duly 1997 the complainant’s passport expired. He gpplied for an
extenson at the Tunisan Embassy in Riyadh but was refused on 9 November1997 for
“adminigrative reasons’. The complainant believes that his passport was not
extended because he iswanted by the Tunisian authorities. He then tried, with the
help of friends, to obtain a Saudi Arabian passport but failed. The complainant knew
thet if he stayed in Saudi Arabiawithout a vaid passport he would be forcibly
returned to Tunisiawhere he would be arrested, imprisoned, and most probably
subjected to torture. He persuaded a contact in Saudi Arabiato make fase ssampsto
extend his passport. With the help of friends he obtained a business visawith which
he entered Sweden on 26 March 1998.

2.8  Sincehisarivd in Sweden the complainant has been involved in activitiesin
the mosgue and gives lectures on Idam. Heis convinced that the Tunisan authorities
are avare of these activities. Hiswife returned to Tunisafrom Saudi Arabia. She
was subjected to different kinds of harassment and was finally “forced” to divorce the
complainant. On 14 May 1999, the complainant married a Swedish citizen of
Tunigan origin. The couple have since divorced but have a daughter together.

2.9  On 1 March1999, the complainant’s gpplication for asylum and aresdence
permit was turned down by the Swedish Immigration Board. He appeded the
decison to the Aliens Appeals Board. On 28 September 2000, his appea was
refused.

2.10 InFebruary 2001, the complainant then made a second application for asylum
and aresdence permit to the Aliens Appeds Board. His second application was also
refused athough he submitted the false slamps he had bought in Saudi Arabiato
extend his passport, a second letter from the Chairman of the Al-Nadha certifying his
persond knowledge of the complainant and referring to the likelihood of his being
subjected to torture if deported to Tunisia, and aletter from UNHCR sating the
following, “UNHCR has no reasons to doubt the genuineness of the above attestation
[certificate from the Chairman of Al-Nadha]. In light of this, and considering that
members of the Al-Nadha Party still risk persecution in Tunisa, we would advise
againg the return of the gpplicant to Tunisa”

2.11 On 6 March, the complainant submitted athird gpplication for consderation
by the Aliens Appeals Board. The complainant included aletter from Amnesty
Internationa, Sweden and the United States Department of State country report
describing the general human rights Stution in Tunisa. The letter from Amnesty

a0 gates that in the opinion of the organization the complainant would be at risk of
torture if retuned to Tunisa because of hisinvolvement with Al-Nadha. On 19 March
2001, the Aliens Board regjected his application, stating that the complainant had
referred to the same information as in his previous gpplications.

2.12 The complainant saysthet the generd human rights Stuation in Tunisais very
bad. Thousands of persons are imprisoned for their religious and/or politica beliefs.

He refers to different reports by Amnesty International according to which thereisa
high risk of persecution for members and sympathizers of Al-Nadha.



The complaint

3.1  Thecomplanant damstha dueto hisinvolvement with Al-Nadha, the fact
that he was previoudy arrested and interrogated by the Tunisian authorities, and the
existence of a congstent pattern of gross violations of human rights, there are
subgtantia grounds for believing that he would be in danger of being subjected to
torture on return to Tunisia and, therefore, Sweden would be violating article 3 of the
Convention if he were returned there.

3.2  Thecomplainant Sates that the Immigration Board' s decison not to grant him
asylum was based on an incorrect assessment of the evidence before it and that very
important information provided by the complainant, including the letters from the
Chairman of Al-Nadha, the letter from UNHCR and information from Amnesty
Internationd, al of which specificdly referred to the risk that the complainant would
be subjected to torture, were not taken into account in forming its decision.

The State party’s observations on admissibility and merits and the complainant’s
comments thereon

4.1  The State party raises no objection to the admissibility of the petition.
On 8 October 2001, the State party submitted its comments on the merits of the
petition. The State party explains that when the Immigration Board rgected the
complainant’s application for asylum and aresidence permit, it aso ordered his
expulson ether to Tunisaor to Saudi Arabia.

4.2  The State party submits that it is primarily upon the complainant to collect and
present evidence in support of his claim. Furthermore, it is of the view that the
competent nationd authority conducting the asylum hearing isin the best postion to
judge the generd veracity of the complainant’s case and consequently great
importance must be attached to its assessment. The State party submits that the
complainant has not substantiated his claim that he would run a persond, red and
foreseedble risk of being tortured if returned to Tunisa

4.3  Onthe complainat’s clam to have been intimated by the police on account of
his paliticad and religious bdiefsin 1989, 1990 and 1992, the State party submits that
neither of theincidentsin 1989 or 1990 prevented his from returning to the country.

Y et the incident in 1989 appears to have entailed the most serious violation of his
rights. The State party highlights thet in this regard the complainant has provided no
detalls of the abuse, no information about the possible after-effects and no evidence to
support his clam, and refersin this connection to the Committee’s general comment
on theimplementation of article 3 of the Convention.? The State party also adds that
athough the complainant was dready at this time accused, inter dia, of providing
financid support to families of persons imprisoned for activities againg the regime,

he was never convicted as aresult of the dlegations made againg him. On the
contrary, and according to the complainant himsdf, in 1989 the court issued a
certificate stating that he was not wanted by the authorities. The State party submits
that with regard to the two other occasions when the complainant clams to have been
interrogated, he makes no claim of being tortured, and in this regard the State party
notes that arisk of detention is not sufficient to justify the protection of article 3 of the
Convention, and refersto LA.O. v. Sweden.?




4.4  The State party submits that the clam of having been monitored by the
Tunisan authorities ever Snce hisariva in Saudi Arabia has not been substantiated
and that there is nothing to indicate that they knew of his activitiesin Saudi Arabiaor
showed any particular interest in him at any other time between 1992 and 1997. In
this context, the complainant has not claimed that other Tunisans who participated in
the activities for which the authorities alegedly wanted to arrest him were tortured.*

In addition, the State party notes that he was granted a new passport by the Tunisian
Embassy in July 1992 and appesars to have had contact with the Embassy without ever
recelving any indications that he was wanted by the Tunisan authorities or was
requested to return to Tunisia.

45 Inthelight of the above, the State party submits that the complainant’sclam
that in 1997 he was denied an extension of his passport on the grounds that he was
wanted for arrest by Tunisian authorities gppears doubtful. Asfor the exisence of a
decreein 1993 prohibiting the issuance of passports to wanted Tunisan citizens, the
State party has received no information to confirm this. The State party notes that the
Embassy’ s refusd to issue the complainant a new passport was “for adminidtrative
reasons’, and he has not demonsirated that there might have been any other reasons.

4.6  The State party also refersto two dams made by the complainant during the
immigration proceedings. firdly, that he had received |etters from hiswifein which

she referred to intimidation by the police after her return to Tunisia; secondly, that he
had recelved information that his father had been interrogated by the police about his
wheregboutsin 1994. On the firg issue, the State party notes that the complainant has
not submitted any details of the circumstances surrounding the aleged harassmernt,

nor has he submitted the letters or given any reason for not doing so. On the second
issue, the State party submits that the documents provided as evidence were examined
by the Aliens Appeals Board in its first decison and for several reasons considered

not to be genuine.

4.7  With respect to the second letter from the Chairman of Al-Nadha, the State
party submits that “given the assessment regarding the first certificate, the rigbility

of the second can be put in question”. The Aliens Appeals Board had decided thet the
firdt letter had been issued without the Chairman’s persona knowledge of the
complanant.

4.8  With respect to the letter from UNHCR, the State party submits thet it appears
to have been based solely on the certificate by the Chairman of Al-Nadha and,
athough the State party believes the certificate to be genuine, its reliability does not
appear to have been assessed by UNHCR in terms of a“foreseeable, red and persona
rsk” test.

4.9  With respect to the letter from Amnesty International Swveden, the State party
submits, firdly, thet it is not possible to tell from the letter what facts the complainant
submitted to that organization; thus, it cannot be ruled out that there may be
sgnificant differencesin content and detall between the information available to the
immigration authorities and the information available to Amnesty Internationd.
Secondly, there is nothing in the note to indicate that Amnesty Internationd had made
any assessment of the credibility of the complainant’s statement of facts. Nedther is



there anything to suggest that the assessment was made againg the criterion of
“foreseedble, red and persond risk”. The State party istherefore of the view that the
conclusion proposed in the letter can only be of limited Sgnificance in assessing the
case a hand. In addition, the State party submits that reports from, among others,
Amnesty Internationd in fact form part of the materid available to the Swedish
immigration authorities in their decison making process.

4.10 On the complainant’s suggestion thet in addition to the Al-Nadha association
he risks arrest and torture for having entered Sweden with afraudulent Tunisian
passport, the State party responds that, firstly, the Board was of the opinion that the
complainant had not falsfied his passport. Secondly, there is nothing to indicate that,
even if the complainant were charged in

Tunisawith falsfying his passport, he would necessarily be subjected to ill-treatment
or torture. Thirdly, no information has been provided to indicate thet the Tunisan
authorities would know if the complainant were in possesson of anillega passport.

4.11 Inlight of dl the above arguments, the State party doubts the generd veracity
of the complainant'sclams. Initsview the complainant should not besgrented the
benefit of the doubt, without providing additiond details and evidence.

4.12 The State party does not deny that the human rights Stuation generdly in
Tunigais“far from ided”, and makes reference to the Amnesty Internationa report

of 2001 and the United States Department of State Country Report on Human Rights
Practices for 2000. It leavesit up to the Committee to decide whether this condtitutes
aconggtent pattern of gross, flagrant and mass violaions of human rights.

4.13  With respect to apossible expulsion to Saudi Arabia, the State party notes that
the complainant has not claimed that he is wanted there or would be subject to arrest
and torture there. However, the State party submits that the complainant must prove
that there is aso aforeseeable, red and persond risk that he would be returned from
Saudi Arabiato Tunisia, where he claims he would be tortured. According to the
State party, foreigners are dlowed to resde and work in Saudi Arabia provided that
they are sponsored by a citizen or adomestic business and have avaid resdence
permit. The complainant lived in Saudi Arabiafor 15 years and therefore must have
had some kind of sponsor. The State party submits that the complainant has provided
no information to indicate that his Saudi residence permit would not be extended if he
were returned to Saudi Arabia, nor that the Saudi authorities would hand him over to
the Tunisan authorities. In fact, he was granted permission to return there within six
months of his departure.

4.14  Inresponse to the State party’ s submission, the complainant contests the
version of the facts submitted by the State party. With respect to the State party’s
response to the letter from Amnesty Internationdl, the complainant refers to a further
letter provided by Amnesty Internationd, dated 23 November 2001, in which it
confirms that the information it relied on in the assessment of the complainant’s case
was that “provided in the inquiry made by and the decisions taken by the Swedish
immigration authorities’. Amnesty also stated that it “hasindeed made its risk-
assessment againgt the criterion of ‘foreseeable, redl and persond’, as the organization
on numerous occas ons has reported abuses against members and sympathizers of
Al-Nadha, as well as againgt other people accused of supporting the group”. Amnesty



International emphasizes, with reference to the Swedish authorities' decisions, that
even individuas with awesk link to Al-Nadha have been subjected to persecution in
Tunisa

4.15  With respect to the information provided by UNHCR, the complainant states
that the office had provided two letters in which it statesits clear pogition that all
Al-Nadhamembers risk persecution. This statement goes even further than
evauating individud risk.

4.16 Asto thelettersfrom the Chairman of Al-Nadha, the complainant notes that
the second letter makesiit clear that he has persond knowledge of the complainant.
Indeed, the State party itself statesthat it has no reason to doubt that the certificate is

genuine.
I ssues and proceedings before the Committee

5.1  Before congdering any clams contained in a communicetion, the Committee
againg Torture must decide whether or not it is admissible under article 22 of the
Convention. In thisrespect the Committee has ascertained, asit is required to do
under article 22, paragraph 5 (), of the Convention, that the same matter has not been
and is not being examined under another procedure of internationd investigation or
settlement. The Committee dso notesthat al domestic remedies have been exhausted
and finds no further obstacles to the admissibility of the communication. Thus, the
Committee proceeds to a consderation of the merits.

5.2  The Committee must decide whether the forced return of the complainant to
Tunisawould violate the State party’ s obligation, under article 3, paragraph 1, of the
Convention, not to expel or return (refouler) an individud to another State where
there are substantial grounds for believing that he would be in danger of being
subjected to torture. In order to reach its conclusion, the Committee must take into
account al relevant condderations, including the existence in the State concerned of a
congstent pattern of gross, flagrant or mass violations of humanrights. Theam,
however, isto determine whether the individua concerned would persondly risk
torture in the country to which he or shewould return. 1t follows thet the existence of
aconggent pattern of gross, flagrant or mass violaions of human rightsin a country
does not as such condtitute sufficient grounds for determining whether the particular
person would be in danger of being subjected to torture upon his return to that
country; additiona grounds must be adduced to show that the individua concerned
would be personally at risk.

5.3  The Committee notes the complainant’s argument thet there is a foreseegble
risk that he will be tortured if deported to Tunisa because of hisinvolvement with
Al-Nadha and the fact that he was previoudy interrogated and tortured by the
Tunisan authorities. The Committee takes note of the information provided by
Amnesty International but observes that the complainant does not contest that he was
not amember of Al-Nadha nor involved in any politica activity, but merdly involved
inwork of a humanitarian nature. In addition, the Committee notes thet the
complanant has not provided any evidence of having been tortured by the Tunisan
authorities and has not aleged any other circumstances which would appear to make
him particularly vulnerable to the risk of being torture. This condderation is further



supported by the fact that the author, athough dlegedly tortured in Tunisain 1989,
returned to Tunisiain 1990 without being subjected to torture. For the above-
mentioned reasons, the Committee finds that the complainant has not provided
subgtantia grounds for believing that he would be in danger of being tortured were he
to be returned to Tunisaand that such danger is personal and present.

6. The Committee againgt Torture, acting under article 22, paragraph 7, of the
Convention againg Torture and Other Crue, Inhuman or Degrading Treatment or
Punishment, concludes that the complainant’s remova to Tunisawould not conditute
abreach by the State party of article 3 of the Convention.

Notes

! The State party refersto S.L. v. Sweden, complaint No. 150/1999, Decision adopted
on 11 May 2001.

2 Officid Records of the Generd Assembly, Fifty-third session, Supplement No. 44
(A/53/44), annex I X, para. 8 (C).

3 Case No. 65/1997.

* The State party refersto JU.A. v. Switzerland, case No. 100/1997, Decision adopted
on 10 November 1998.

® The State party refersto A.S. v. Sweden, case No. 149/1999, Decision adopted
on 24 November 2000.




