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VI EN8 OF THE COVM TTEE AGAI NST TORTURE UNDER ARTI CLE 22,

PARAGRAPH 7, OF THE CONVENTI ON AGAI NST TORTURE AND OTHER

CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR PUNI SHVENT -

TWVENTY- SECOND SESSI ON
concer ni ng
Comuni cation No. 120/1998
Subnmitted by: Sadi q Shek El m
[represented by counsel]

Al leged victim The aut hor
State party: Australia
Dat e of comruni cati on: 17 Novenber 1998

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or
Puni shment

Meeting on 14 May 1999,

Havi ng concluded its consideration of conmunication No. 120/ 1998,
submitted to the Commttee agai nst Torture under article 22 of the Convention
agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment,

Having taken into account all information nade available to it by the
aut hor of the communication, his counsel and the State party,

Adopts its views under article 22, paragraph 7, of the Convention

1. The author of the conmunication is M. Sadiq Shek Elm, a Sonal

nati onal fromthe Shikal clan, currently residing in Australia, where he has
applied for asylumand is at risk of expulsion. He alleges that his expul sion
woul d constitute a violation by Australia of article 3 of the Convention

agai nst Torture and Other Cruel, |Inhuman or Degradi ng Treatnent or Puni shment.

The facts as submitted by the author

2.1 The author was born on 10 July 1960 in Mgadi shu. Before the war he
wor ked as a goldsmith in Mdygadi shu, where his father was an el der of the

Shi kal clan. The author states that nenbers of the Shikal clan, of Arabic
descent, are identifiable by their lighter coloured skin and di scernabl e
accent. The clan is known for having brought Islamto Somalia, for its
religious | eadership and relative wealth. The author clainms that the clan
has not been directly involved in the fighting, however it has been targeted
by other clans owing to its wealth and its refusal to join or support

econom cally the Hawiye militia. |In the lead up to the ousting of
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President Barre in |ate 1990, the author’s father, as one of the elders of his
cl an, was approached by | eaders of the Hawi ye cl an seeki ng Shikal financia
support and fighters for the Hawiye mliti a.

2.2 The author further states that upon refusal to provide support to the
Hawiye mlitia in general, and in particular to provide one of his sons to
fight for the mlitia, his father was shot and killed in front of his shop

The author’s brother was also killed by the mlitia when a bonb detonated

i nside his hone, and his sister was raped three times by nenbers of the Haw ye
mlitia, precipitating her suicide in 1994.

2.3 The author clainms that on a number of occasions he barely escaped the
same fate as his famly menbers, and that his life continues to be threatened,
particularly by menbers of the Hawi ye clan who, at present, control nost of
Mogadi shu.  From 1991 until he left Somalia in 1997, he continuously noved
around the country for reasons of security, travelling to places that he

t hought woul d be safer. He avoi ded checkpoints and main roads and travell ed
through smal|l streans and the bush on foot.

2.4 The author arrived in Australia on 2 Cctober 1997 wi thout valid

travel documents and has been held in detention since his arrival. On

8 COctober 1997, he made an application for a protection visa to the
Department of Inmigration and Multicultural Affairs. Follow ng an interview
with the author held on 12 Novenmber 1997, the application was rejected on

25 March 1998. On 30 March 1998, he sought review of the negative decision
before the Refugee Review Tribunal (RRT), which turned down his request for a
review on 21 May 1998. The author subsequently appealed to the Mnister for

I mmigration and Multicultural Affairs who under the Mgration Act has the
personal , non-conpel |l abl e and non-revi emabl e power to intervene and set aside
decisions of RRT where it is in the “public interest” to do so. This request
was denied on 22 July 1998.

2.5 On 22 Cctober 1998, the author was informed that he was to be returned
to Mogadi shu, via Johannesburg. Ammesty International intervened in the case
and, in a letter dated 28 Cctober 1998, urged the Mnister for Immgration and
Mul ticultural Affairs to use his powers not to renove the author as planned.
In addition, the sane day the author submtted a request to the Mnister to

| odge a second application for a protection visa. |In the absence of the
exercise of the Mnister’s discretion, the |odging of a new application for
refugee status is prohibited.

2.6 On 29 Cctober 1998, the author was taken to Mel bourne Airport to be
deported, escorted by guards fromthe Imrigration Detention Centre. However,
the author refused to board the plane. As a result, the captain of the
aircraft refused to take himon board. The author was then taken back to the
detention centre. On the sane day he addressed an additional plea to the

M ni ster in support of his previous requests not to be renoved from Australi a;
it was rejected. On 30 Cctober 1998, the author was informed that his renpval
woul d be carried out the following day. On the sane date he sought an interim
i njunction fromJustice Haynes at the High Court of Australia to restrain the
M ni ster fromcontinuing the removal procedure. Justice Haynes disni ssed the
author’ s application on 16 Novenber 1998, in view of the fact that the
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circunmstances did not raise a “serious question to be tried”. Special |eave
was sought to appeal to the full bench of the High Court, but that request was
al so di sm ssed

2.7 The author states that he has exhausted all avail abl e donestic renedies
and underlines that, while he could still technically seek special |eave from
the High Court, his immnent renoval would stym e any such application. He
further indicates that the |egal representatives initially provided to him by
the authorities clearly failed to act in their client’s best interest. As the
submi tted docunents reveal, the initial statenent and the subsequent |ega
subm ssions to RRT were undoubtedly i nadequate and the representatives failed
to be present during the author’s hearing with the Tribunal in order to ensure
a thorough investigation into his history and the consequences of his
menber shi p of the Shikal clan.

The conpl ai nt

3.1 The author clainms that his forced return to Somalia would constitute a
violation of article 3 of the Convention by the State party and that his
background and cl an nmenbershi p woul d render himpersonally at risk of being
subjected to torture. He fears that the Hawiye clan will be controlling the
airport on his arrival in Mgadishu and that they will imredi ately ascertain
his clan nenbership and the fact that he is the son of a former Shikal elder
They will then detain, torture and possibly execute him He is also fearfu
that the Hawiye clan will assunme that the author, being a Shikal and having
been abroad, will have noney, which they will attenpt to extort by torture and
ot her nmeans.

3.2 It is enphasized that in addition to the particular circunstances
pertaining to the author’s individual case, Somalia is a country where there
exi sts a pattern of gross, flagrant or mass violations of human rights. In

expressing its opinion in the author’s case, the Regional Ofice of UNHCR for
Australia, New Zeal and, Papua New Cui nea and the South Pacific stated that
“(While it is true that UNHCR facilitates voluntary repatriation to so-called
Somal i | and, we neither pronote nor encourage repatriation to any part of
Somalia. In respect of rejected asylum seekers from Sonmalia, this office does
urge States to exercise the utnost caution in effecting return to Sonmalia.” *
Reference is also nade to the | arge nunber of sources indicating the

persi sting existence of torture in Somalia, which would support the author’s
position that his forced return would constitute a violation of article 3 of

t he Conventi on.

State party's observations

4.1 On 18 Novenber 1998, the Committee, acting through its Specia
Rapporteur on new comruni cations, transmitted the communication to the State
party for comment and requested the State party not to expel the author while
hi s communi cati on was under consideration by the Commttee.

4.2 By submi ssion of 16 March 1999, the State party chall enged the
adm ssibility of the communication, but also addressed the nerits of the case.
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It informed the Commttee that, following its request under rule 108,
par agraph 9, the expul sion order against the author has been stayed while
hi s communi cation is pending consideration by the Conmittee.

A. Cbservations on adnissibility

4.3 As regards the donestic procedures, the State party submits that

al though it considers that donmestic renmedies are still available to the author
it does not wish to contest the admissibility of the comrunication on the
ground of non-exhaustion of donestic renedies.

4.4 The State party contends that this conmunication is inadm ssible

rati one materiae on the basis that the Convention is not applicable to the
facts alleged. In particular, the kind of acts the author fears that he wll
be subjected to if he is returned to Somalia do not fall within the definition
of “torture” set out in article 1 of the Convention. Article 1 requires that
the act of torture be “committed by, or at the instigation of, or with the
consent or acqui escence of a public official or any other person acting in an
of ficial capacity”. The author alleges that he will be subjected to torture
by menbers of armed Sonmli clans. These nenbers, however, are not “public
officials” and do not act in an “official capacity”.

4.5 The Australian Governnment refers to the Commttee's decision in

G RB. v. Sweden, in which the Comrittee stated that “a State party's
obligation under article 3 to refrain fromforcibly returning a person to
anot her State where there were substantial grounds to believe that he or she
woul d be in danger of being subjected to torture was directly linked to the
definition of torture as found in article 1 of the Convention.” 2

4.6 The State party further submts that the definition of torture in
article 1 was the subject of |lengthy debates during the negotiations for the
Convention. On the issue of which perpetrators the Convention should cover, a
nunber of views were expressed. For exanple, the del egation of France argued
that “the definition of the act of torture should be a definition of the
intrinsic nature of the act of torture itself, irrespective of the status of
the perpetrator”. 3 There was little support for the French view although

nost States did agree that “the Convention should not only be applicable to
acts conmitted by public officials, but also to acts for which the public
authorities could otherwi se be considered to have some responsibility.” 4

4.7 The del egation of the United Kingdom of G eat Britain and Northern
Ireland nade an alternative suggestion that the Convention refer to a “public
of ficial or any other agent of the State”. ° By contrast, the del egation of

t he Federal Republic of Germany “felt that it should be nade clear that the
term ' public official' referred not only to persons who, regardless of their

| egal status, have been assigned public authority by State organs on a

per manent basis or in an individual case, but also to persons who, in certain
regi ons or under particular conditions actually hold and exercise authority
over others and whose authority is conparable to governnent authority or - be
it only temporarily - has replaced governnment authority or whose authority has
been derived from such persons.” ¢
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4.8 According to the State party it was ultimtely “generally agreed that
the definition should be extended to cover acts comritted by, or at the
instigation of, or with the consent or acqui escence of a public official or
any other person acting in an official capacity”. 7 It was not agreed that
the definition should extend to private individuals acting in a non-officia
capacity, such as nenbers of Somali armed bands.

B. Cbservations on nerits

4.9 In addition to contesting the adm ssibility the State party argues, in
relation to the nmerits, that there are no substantial grounds to believe that
the author would be subjected to torture if returned to Somalia. The author
has failed to substantiate his claimthat he woul d be subjected to torture by
menbers of the Hawi ye and other arned clans in Somalia, or that the risk
alleged is arisk of torture as defined in the Convention

4.10 The State party points to the existing domestic safeguards which ensure
t hat genuine applicants for asylum and for visas on humanitarian grounds are
gi ven protection and through which the author has been given anple
possibilities to present his case, as described below. In the primry stage
of processing an application for a protection visa, a case officer fromthe
Federal Department of Inmmigration and Miulticultural Affairs (DI MA) exam nes
the cl ai m agai nst the provisions of the Convention relating to the Status of
Ref ugees. When there are clainms which relate to the Convention agai nst
Torture and further clarification is required, the officer may seek an
interview, using an interpreter if necessary. Applicants must be given the
opportunity to comment on any adverse information, which will be taken into
account when their claimis considered. Assessnents of clainms for refugee
protection are made on an individual basis using all avail able and rel evant

i nformati on concerning the human rights situation in the applicant’s home
country. Submi ssions frommgration agents or solicitors can also form part
of the material to be assessed.

4.11 The State party further explains that if an application for a protection
visa is refused at the primary stage, a person can seek review of the decision
by the Refugee Review Tribunal (RRT), an independent body with the power to
grant a protection visa. RRT also exam nes clains against the Convention
relating to the Status of Refugees. |If RRT intends meking a decision that is
unfavourable to the applicant on witten evidence alone, it nmust give the
applicant the opportunity of a personal hearing. Where there is a perceived
error of law in the RRT decision, a further appeal nay be made to the Federa
Court for judicial review

4.12 DI MA provides for application assistance to be given to eligible
protection visa applicants. Under this schene, all asylum seekers in
detention have access to contracted service providers who assist with the
preparation of the application formand exposition of their clainms, and attend
any interview If the primary decision by DIMAis to refuse a protection
visa, the service providers may assist with any further subm ssions to D MA
and any review applications to RRT.

4.13 The State party draws the attention of the Committee to the fact that,
in the present case, the author had the assistance of a migration agent in
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maki ng his initial application and that an interview was conducted wi th him by
an officer of DIMA with the assistance of an interpreter. In addition, during
the course of the review by RRT of the primary decision, the author attended
two days of hearings before RRT, during which he was al so assisted by an
interpreter. He was not represented by a migration agent at the RRT hearing,
but the State party takes the view that |egal representation before RRT is not
necessary, as its proceedi ngs are non-adversarial in nature.

4.14 The State party submits that neither DI MA nor RRT was satisfied that the
aut hor had a well-founded fear of persecution, because he failed to show t hat
he woul d be persecuted for a reason pertaining to the Convention relating to
the Status of Refugees. In particular, although RRT accepted that the author
was a menber of the Shikal clan and that, at the beginning of the conflict in
Somalia, his father and one brother had been killed and one sister had
committed suicide, it found that the author had not shown that he woul d be
targeted personally if returned to Somalia. It found that the alleged victim
had, at times, had to flee the civil war in Somalia but that this was not
sufficient to show persecution for a reason pertaining to the Convention
relating to the Status of Refugees.

4.15 The alleged victimsought judicial review of the RRT decision in the
Hi gh Court of Australia, on the basis that RRT had erred in law and that its
deci si on was unreasonable. He also sought an order restraining the Mnister
for Immgration and Multicultural Affairs fromrenmoving himfrom Australia
until his application was decided. On 16 Novenber 1998, Justice Hayne

of the Hi gh Court dismssed all the grounds of appeal, rejecting the
argunment that RRT had erred in law or that its decision was unreasonabl e.
Further, he rejected the application to restrain the Mnister of Immgration
and Multicultural Affairs fromrenoving the author. Subsequently, on

17 Novenber 1998, the author | odged a conmunication with the Conmittee.

The Committee requested the State party not to remove the author until his
case had been exam ned. Follow ng such request, the State party interrupted
the author’s renoval. The State party understands that on 25 Novenmber 1998
the author applied for special |eave to appeal the decision of Justice Hayne
to the Full Bench of the High Court of Australia.

4.16 In addition to the procedures established to deal with clainms of asylum
pursuant to Australia’s obligations under the Convention relating to the
Status of Refugees, the Mnister for Immgration and Multicultural Affairs has
a discretion to substitute a decision of RRT with a decision which is nore
favourable to the applicant, for reasons of public interest. All cases which
are unsuccessful on review by RRT are assessed by the Departnent of

I mmigration and Multicultural Affairs on humanitarian grounds, to determne if
they should be referred to the Mnister for consideration of the exercise of
his or her humanitarian stay discretion. Cases are also referred to the

M ni ster under this section on request by the applicant or a third party on
behal f of the applicant. 1In the present case, the Mnister was requested to
exercise his discretion in favour of the author, but the Mnister declined to
do so. The author also requested that the Mnister exercise his discretion to
allow himto | odge a fresh application for a protection visa, but, on the
recommendati on of DIMA, the Mnister again declined to consider exercising his
di scretion.
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4.17 The State party notes that in the course of the asylum procedure, the
aut hor has not provided factual evidence to support his clainms. Furthernore,
the State party does not accept that, even if those assertions were correct,
they necessarily would lead to the conclusion that he would be subjected to
“torture” as defined in the Convention. 1In making this assessnent, the State
party has taken into account the jurisprudence of the Committee establishing
that a person nust show that he or she faces a real, foreseeable and persona
ri sk of being subjected to torture, as well as the existence of a consistent
pattern of gross, flagrant or mass violations of human rights.

4.18 The State party does not deny that the attacks on the author’s father
brot her and sister occurred as described by the author, nor that at that tinme
and i nmedi ately afterwards the author may have felt particularly vulnerable to
attacks by the Hawiye clan and that this fear may have caused the author to

fl ee Mogadi shu (but not Sonmlia). However, there is no evidence that the
author, at present, would face a threat fromthe Hawiye clan if he were
returned to Somalia. Mdreover, in the absence of any details or corroborating
evi dence of his alleged escapes and in the absence of any evidence or

all egations to the effect that the author has previously been tortured, it

must be concl uded that the author remained in Somalia in relative safety

t hroughout the conflict. The State party points out that it is incunbent upon
t he author of a communication to present a factual basis for his allegations.
In the present case the author has failed to adduce sufficient evidence of an
ongoi ng and real threat of torture by the Hawi ye agai nst himand ot her nenbers
of the Shikal clan.

4.19 The State party accepts that there has been a consistent pattern of
gross, flagrant or mass violations of human rights in Somalia and that,

t hroughout the arnmed conflict, nmenbers of small, unaligned and unarmed cl ans,
i ke the Shikal, have been nmore vul nerable to human rights violations than
menbers of the |arger clans. However, through diplomatic channels, the State
party has been informed that the general situation in Somalia has inproved
over the past year and, although random viol ence and human rights viol ations
continue and living conditions remain difficult, civilians are largely able to
go about their daily business. The State party has al so been informed by its
enbassy in Nairobi that a small community of Shikal still resides in Mgadishu
and that its menbers are apparently able to practise their trade and have no
fear of being attacked by stronger clans. However, as an unarnmed cl an, they
are particularly vulnerable to | ooters. Although the Shikal, including
menbers of the author’s famly, may have been targeted by the Hawiye in the
early stages of the Somali conflict, they have at present a harnonious
relationship with the Hawi ye in Mdgadi shu and el sewhere, affording a neasure
of protection to Shikal living there.

4.20 The State party points out that it has al so considered the issue of

whet her the author would risk being targeted by other clans than the Haw ye.

It states that it is prepared to accept that certain nenbers of unarmed cl ans
and others in Somalia suffer abuse at the hands of other Somali inhabitants.
Further, the author may be nore vul nerable to such attacks as he is a nenber
of an unarnmed cl an whose nenbers are generally believed to be wealthy.

However, the State party does not believe that the author’s menbership of such
a clan is sufficient to put himat a greater risk than other Somali civilians.
In fact, the State party believes that many Sonalis face the sane risk. That
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view is supported by the report of its enbassy in Nairobi, which states that
“(a)ll Somaelis in Somalia are vul nerabl e because of |ack of a functioning
central government authority and an effective rule of law. [The author’s]
situation, were he to return to Somalia, would not be exceptional”

4.21 1In the event that the Commttee disagrees with the State party’s
assessnment that the risk faced by the author is not a real, foreseeable and
personal one, the State party contends that such risk is not a risk of
“torture” as defined in article 1 of the Convention. Although the State party
accepts that the political situation in Somalia makes it possible that the

aut hor may face violations of his human rights, it argues that such violations
wi Il not necessarily involve the kind of acts contenplated in article 1 of the
Convention. For exanple, even though the acts of extortion anticipated by the
aut hor may be comritted for one of the purposes referred to in the definition
of torture, such acts would not necessarily entail the intentional infliction
of severe pain or suffering. 1In addition, the author’s clainms that he wl|
risk detention, torture and possi bly execution have not been sufficiently
subst anti at ed.

4.22 Finally, the State party reiterates its reasoning as to the
adm ssibility of the case and also as to the nerits.

Counsel's comments

5.1 As regards the ratione materiae adm ssibility of the conmmuni cation
counsel submts that despite the lack of a central government, certain arnmed
clans in effective control of territories within Sonmalia are covered by the
terms “public official” or “other person acting in an official capacity” as
required by article 1 of the Convention. |In fact, the absence of a centra
government in a State increases the likelihood that other entities wll
exerci se quasi -governmental powers.

5.2 Counsel further enphasizes that the reason for linmting the definition
of torture to the acts of public officials or other persons acting in an
official capacity was that the purpose of the Convention was to provide
protection agai nst acts comritted on behalf of, or at |east tolerated by, the
public authorities, whereas the State would normally be expected to take
action, in accordance with its crimnal |aw against private persons having
commtted acts of torture against other persons. Therefore, the assunption
underlying this Iimtation was that, in all other cases, States were under the
obligation by customary international |aw to punish acts of torture by
“non-public officials”. It is consistent with the above that the Comm ttee
stated, in GR B. v. Sweden, that “whether the State party has an obligation
to refrain fromexpelling a person who might risk pain or suffering inflicted
by a non-governnental entity, wi thout the consent or acqui escence of the
Governnent, falls outside the scope of article 3 of the Convention”. However,
the present case is distinguishable fromthe latter as it concerns return to a
territory where non-governmental entities thenselves are in effective contro
in the absence of a central governnent, from which protection cannot be
sought .

5.3 Counsel submts that when the Convention was drafted there was agreenent
by all States to extend the scope of the perpetrator of the act fromthe
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“public official” referred to in the Declaration on the Protection of Al

Persons from Bei ng Subjected to Torture and Gt her Cruel, Inhuman or Degradi ng
Treatment or Punishnent, to include “other person[s] acting in an officia
capacity”. This would include persons who, in certain regions or under

particul ar conditions, actually hold and exercise authority over others and
whose authority is conparable to government authority.

5.4 According to a general principle of international |aw and

i nternational public policy, international and national courts and

human rights supervisory bodies should give effect to the realities of

adm nistrative actions in a territory, no matter what may be the strict |ega
position, where those actions affect the everyday activities of private
citizens. In Ahnmed v. Austria, the European Court of Human Rights, in

deci ding that deportation to Sormalia would breach article 3 of the European
Convention on Human Ri ghts, which prohibits torture, stated that “fighting was
goi ng on between a nunber of clans vying with each other for control of the
country. There was no indication that the dangers to which the applicant
woul d have been exposed to had ceased to exist or that any public authority
woul d be able to protect [the applicant].” 8

5.5 In relation to Somalia, there is abundant evidence that the clans, at

| east since 1991, have, in certain regions, fulfilled the role, or exercised
the senbl ance, of an authority that is conparable to government authority.
These clans, in relation to their regions, have prescribed their own |aws and
| aw enf orcenent mechani sms and have provided their own education, health and
taxation systens. The report of the independent expert of the Commr ssion on

Human Rights illustrates that States and international organizations have
accepted that these activities are conparable to governnental authorities and
that “[t]he international community is still negotiating with the warring

factions, who ironically serve as the interlocutors of the Somali people with
the outside world”. °

5.6 Counsel notes that the State party does not wi sh to contest

adm ssibility on the basis of the non-exhaustion of donestic remedies,

but neverthel ess wi shes to enphasize that the author’s comrunication of

17 Novenber 1998 was submitted in good faith, all domestic renedi es avail abl e
to the author having been exhausted. The subsequent application by the author
for special |eave to appeal, which is currently pending before the Full Bench
of the High Court of Australia, does not provide a basis for injunctive relief
to prevent the expul sion of the author. Further, follow ng an intervention by
Ammesty International in the author’'s case, the Mnister for Immgration and
Mul ticultural Affairs stated that “[a]s an unlawful non-citizen who had
exhausted all |egal avenues to remain in Australia, nmy Department was required
under law to renove [the author] as soon as reasonably practicable”.

5.7 As to the merits of the comunication, the author nust establish grounds
that go beyond nmere “theory or suspicion” ° that he will be in danger of being
tortured. As the primary object of the Convention is to provi de safeguards
against torture, it is submtted that the author is not required to prove al

of his clainms ' and that a “benefit of the doubt” principle nay be appli ed.
There is sufficient evidence that the author faces personal risk of being
subjected to torture upon his return owing to his nmenbership of the Shika

clan and his belonging to a particular famly.



CAT/ C/ 22/ D/ 120/ 1998
page 11

5.8 Counsel contests the State party’s argunent that the author had in fact
been able to live in Somalia since the outbreak of the war in “relative
safety” and submits an affidavit fromthe author stating that, as an el der of
the Shikal clan, his father had been prosecuted by the Hawi ye clan, especially
since he had categorically refused to provide noney and manpower for the war.
Even before the outbreak of the war there had been attenpts on the author’s
father’s life by the Hawiye clan. The famly was told by the Hawi ye that they
woul d suffer the consequences of their refusal to provide support to the clan
once the Hawi ye cane into power in Mgadi shu. The author states that he was
staying at a friend s house when the violence broke out in Decenmber 1990 and
he learnt that his father had been killed during an attack by the Haw ye cl an
Only hours after his father’s death, the Hawi ye planted and detonated a bonb
under the famly home, killing one of the author’s brothers. The author’s

nmot her, other brothers and his sisters had already fled the house.

5.9 The author also states that, together with the remaining fam |y nenbers,
he escaped to the town of Medina, where he stayed during 1991. The Haw ye
clan attacked Medina on a nunber of occasions and killed Shikal nenmbers in
brutal and degradi ng ways. The author states that hot oil was poured over
their heads, scalding their bodies. Sonetines, when they received warnings
about Hawi ye raids, the famly would flee Medina for short periods of tine.
On one occasion, upon returning after such a flight, the author |earnt that
the Hawiye mlitia had searched the town with a |ist of nanes of people they
were | ooking for, including the author and his famly. After one year of
constant fear the family fled to Afgoi. On the day of the flight, the Haw ye
attacked again and the author’s sister was raped for the second tine by

a nmenber of the mlitia. |n Decenber 1992, the author heard that the

United Nations was sending troops to Sormalia and that the famly would be
protected if they returned to Mbgadi shu. However, the author and his famly
only returned as far as Medina, since they heard that the situation in

Mogadi shu had in fact not changed.

5.10 After another year in Medina, the famly once again fled to Afgoi and
fromthere to Ugunji, where they stayed for two years in relative peace before
the Hawiye arrived in the area and enslaved the nenbers of mnority clans and
peasants |living there, including the author. The indigenous villagers also
had pal e skin, therefore the mlitia never questioned the author and his

fam |y about their background. However, when the fam|ly learnt that Haw ye

el ders were coming to the village they once again fled, know ng that they
woul d be recognized. 1In the course of the follow ng nonths the author went
back and forth between Medina and Afgoi. Finally, the fam |y managed to | eave
the country by truck to Kenya.

5.11 In addition to the grounds previously mentioned, the risk to the author
is increased by the national and international publicity which his particul ar
case has received. For exanple, Amesty International has issued an Urgent
Action in the name of the author; Reuters news agency, the BBC Sonali Service
and ot her international nedia have reported on the suspension of the author’s
expul sion followi ng the request of the Comrittee; the independent expert of

t he Conmi ssion on Human Rights on the situation of human rights in Somalia has
appeal ed in the author’s case and nmade reference to it both in her report to
the Comm ssion on Human Rights and in oral statenents, indicating that “[a]
case currently pending in Australia concerning a forced return to Mgadi shu of



CAT/ C/ 22/ D/ 120/ 1998
page 12

a Somali national is particularly alarmng, due to the precedent it wll
create in returning individuals to areas undergoing active conflict.” 12

5.12 Counsel also subnmits that the danger of torture faced by the author is
further aggravated owing to the manner in which the State party intends to
carry out his return. According to the return plan, the author is to be
delivered into the custody of private security “escorts” in order to be flown
to Nairobi via Johannesburg and then continue unescorted from Nairobi to
Mogadi shu. Counsel submits that if the author were to arrive unescorted in
North Mogadi shu, at an airport which tends to be used only by humanitarian
relief agencies, warlords and smuggl ers and which is controlled by one of the
clans hostile to the Shikal, he would be immediately identifiable as an

out sider and would be at increased risk of torture. |In this context counse
refers to witten interventions from vari ous non-governnental sources stating
that a Somali arriving in Mgadi shu without escort or help to get through the
so-cal led “authorities” would in itself give rise to scrutiny.

5.13 Wth reference to the State party’s comments regarding the author’s
credibility, counsel underlines that throughout the author’s application for
refugee status, the credibility of the author or his clains have never been an
i ssue. RRT accepted the author’'s case as clainmed and clearly found the
applicant a credible wtness.

5.14 Counsel underlines that there is evidence of a consistent pattern of
gross, flagrant or mass violations of human rights in Somalia, although the

| ack of security has seriously conprom sed the ability of human rights
monitors to document conprehensively individual cases of human rights abuses,
including torture. The absence of case studies concerning torture of persons
with simlar “risk characteristics” as the author cannot therefore lead to the
concl usion that such abuses do not occur, in accordance with reports from
inter alia the independent expert of the Comm ssion on Human Rights on the
situation of human rights in Somalia, UNHCR, the Ofice for the Coordination
of Humanitarian Affairs of the United Nations and Ammesty International

Counsel further underlines that the author is a menber of a mnority clan and
hence is recogni zed by all sources as belonging to a group at particular risk
of becomi ng the victimof violations of human rights. The State party’s

i ndi cati on of the existence of an agreenent between the Shi kal and Haw ye
clans affording sone sort of protection to the Shikal is categorically refuted
by counsel on the basis of information provided by reliable sources, and is
consi dered as unreliable and inpossible to corroborate.

5.15 Finally, counsel draws the attention of the author to the fact that

al t hough Somalia acceded to the Convention on 24 January 1990, it has not

yet recogni zed the conpetence of the Committee to receive and consi der
conmuni cati ons fromor on behal f of individuals under article 22. If returned
to Sonmlia, the author would no | onger have the possibility of applying to the
Committee for protection

| ssues and proceedi ngs before the Comrmittee

6.1 The Committee notes the information fromthe State party that the return
of the author has been suspended, in accordance with the Commttee’s request
under rule 108, paragraph 9 of its rules of procedure.
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6.2 Bef ore considering any clainms contained in a conmunication, the
Committee agai nst Torture nust decide whether or not it is adm ssible under
article 22 of the Convention. 1In this respect the Conmittee has ascertained,
as it is required to do under article 22, paragraph 5 (a) of the Convention
that the same matter has not been and is not being exam ned under another
procedure of international investigation or settlement. The Conmittee al so
notes that the exhaustion of domestic renedies is not contested by the State
party. It further notes the State party’s view that the conmunication shoul d
be declared inadm ssible ratione materiae on the basis that the Convention is
not applicable to the facts alleged, since the acts the author will allegedly
face if he is returned to Somalia do not fall within the definition of
“torture” set out in article 1 of the Convention. The Committee, however, is
of the opinion that the State party’ s argument raises a sustantive issue which
shoul d be dealt with at the merits and not the admissibility stage. Since the
Committee sees no further obstacles to admissibility, it declares the

comuni cati on adm ssi bl e.

6.3 Both the author and the State party have provi ded observations on the
merits of the comunication. The Conmittee will therefore proceed to exam ne
those nerits.

6.4 The Conmittee nust decide whether the forced return of the author to
Sormalia woul d violate the State party’s obligation, under article 3,

paragraph 1 of the Convention, not to expel or return (refouler) an individua
to another State where there are substantial grounds for believing that he
woul d be in danger of being subjected to torture. |In order to reach its
conclusion the Conmttee nust take into account all relevant considerations,

i ncluding the existence in the State concerned of a consistent pattern of
gross, flagrant or mass violations of human rights. The aim however, is to
det ermi ne whether the individual concerned would personally risk torture in
the country to which he or she would return. It follows that the existence of
a consistent pattern of gross, flagrant or mass violations of human rights in
a country does not as such constitute sufficient grounds for determ ning

whet her the particul ar person woul d be in danger of being subjected to torture
upon his return to that country; additional grounds must be adduced to show
that the individual concerned would be personally at risk. Simlarly, the
absence of a consistent pattern of gross violations of human rights does not
mean that a person cannot be considered to be in danger of being subjected to
torture in his or her specific circunmstances.

6.5 The Committee does not share the State party’ s view that the Convention
is not applicable in the present case since, according to the State party,

the acts of torture the author fears he woul d be subjected to in Somalia would
not fall within the definition of torture set out in article 1 (i.e. pain or
suffering inflicted by or at the instigation of or with the consent or

acqui escence of a public official or other person acting in an officia
capacity, in this instance for discrimnatory purposes). The Conmittee notes
that for a nunber of years Somalia has been w thout a central governnent, that
the international conmunity negotiates with the warring factions and that sonme
of the factions operating in Mgadi shu have set up quasi-governnmenta
institutions and are negoti ating the establishment of a comon adm ni stration
It follows then that, de facto, those factions exercise certain prerogatives
that are conmparable to those normally exercised by legitimte governnments.
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Accordingly, the menbers of those factions can fall, for the purposes of the
application of the Convention, within the phrase “public officials or other
persons acting in an official capacity” contained in article 1

6.6 The State party does not dispute the fact that gross, flagrant or nass
vi ol ati ons of human rights have been commtted in Somalia. Furthernore, the

i ndependent expert on the situation of human rights in Somalia, appointed by

t he Comm ssion on Human Ri ghts, described in her |atest report ' the severity
of those violations, the situation of chaos prevailing in the country, the

i mportance of clan identity and the vulnerability of small, unarmed clans such
as the Shikal, the clan to which the author bel ongs.

6.7 The Conmittee further notes, on the basis of the information before it,
that the area of Mdgadi shu where the Shikal mainly reside, and where the
author is likely to reside if he ever reaches Mpgadi shu, is under the
effective control of the Hawi ye clan, which has established quasi-governnenta
institutions and provides a nunber of public services. Furthernore, reliable
sources enphasize that there is no public or informal agreement of protection
bet ween the Hawi ye and the Shikal clans and that the Shikal remain at the
mercy of the arned factions.

6.8 In addition to the above, the Conmittee considers that two factors
support the author’s case that he is particularly vul nerable to the kind of
acts referred to in article 1 of the Convention. First, the State party has
not denied the veracity of the author’s clains that his famly was
particularly targeted in the past by the Hawiye clan, as a result of which his
father and brother were executed, his sister raped and the rest of the famly
was forced to flee and constantly nove from one part of the country to another
in order to hide. Second, his case has received wi de publicity and,

therefore, if returned to Somalia the author could be accused of damagi ng

the reputation of the Haw ye.

6.9 In the light of the above the Conmittee considers that substantia
grounds exist for believing that the author would be in danger of being
subjected to torture if returned to Somali a.

7. Accordingly, the Committee is of the viewthat, in the prevailing

ci rcunstances, the State party has an obligation, in accordance with article 3
of the Convention, to refrain fromforcibly returning the author to Somalia or
to any other country where he runs a risk of being expelled or returned to
Somal i a.

8. Pursuant to rule 111, paragraph 5, of its rules of procedure, the
Conmittee would wish to receive, within 90 days, information on any rel evant
measures taken by the State party in accordance with the Conmttee s present
Vi ews.

[Done in English, French, Russian and Spanish, the English being the origina
version. ]
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