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Annex
DECI SI ON BY THE COMM TTEE AGAI NST TORTURE UNDER ARTI CLE 22 OF THE
CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUMAN OR DEGRADI NG
TREATMENT OR PUNI SHVENT - TWENTI ETH SESSI ON

Comuni cation No. 47/1996

Subnmitted by: V. V. (nane wi thhel d)
(represented by counsel)

Al l eged victim The aut hor

State Party: Canada

Dat e of conmmuni cati on: 15 March 1996

The Committee against Torture, established under article 17 of the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment

Meeting on 19 May 1998,
Adopts the follow ng

Deci sion on adnissibility

1. The author of the conmunication is V.V., a Sri Lankan citizen of Tam|
origin currently residing in Canada, where he has applied for refugee status
and is at risk of expulsion. He alleges that his expul sion would constitute a
violation of article 3 of the Convention against Torture and O her Cruel,

I nhuman or Degradi ng Treatment or Puni shnent.

The facts as submitted by the author

2.1 The author states that in July 1983 he was living with his father
brother and sister at Vauvniya and that, after a series of intercommunity
riots, he was forced to seek refuge in a canp, where he renai ned for

three nonths. In 1990 the village was bonbed and his father |ost an eye. 1In
August 1990, nenbers of the LTTE (Liberation Tigers of Tam | Eelam stole his
father's van and used it to attack a bank. The author was then arrested by
the mlitary and taken to the mlitary canp at Vauvniya, where he was

i nterrogated, beaten and tortured. The author states that he was struck with
nail -studded pl anks, held close to a flame, kicked with netal-toed boots and
threatened with the “barbed wire treatnment”. After 25 days he managed to

bri be soneone and return to his father's home. Also in August 1990, Tami |
fighters came to his famly's home and denanded noney, which the famly paid.
The soldiers returned for nore noney in Decenber 1990 and again in March 1991

2.2 I n August 1991, the author opened a business together with an associate
whose sister was the m nister of education and whose brother was a police
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i nspector. The author says that this caused him probl enms because “it was

t hought that [he] supported the CGovernnent”. In 1992, his associate's
brother-in-l1aw and brother were killed by the LTTE. The author then deci ded
to nmove to Col ombo. He adds that, because of the riots and viol ence taking
pl ace at the tine, he had to close his business.

2.3 In Col onbo, both the LTTE and the EPDP (Eel am People's Denpcratic Party)
demanded protection noney fromhim The author did not feel safe and deci ded
to pay someone to help himleave the country.

2.4 The author arrived in Canada on 17 Novenber 1992 fromthe United States
of America and applied for refugee status the same day. On 16 July 1993, the
I mm gration and Refugee Board rejected his application on the ground that

his story was inconsistent and that he had provided no evidence to justify
his fears of persecution. On 10 March 1994, the author's request for |eave
to appeal the Board' s decision was rejected by the Federal Court. On

29 Novenber 1995 the application he had submitted on the basis of a subsequent
ri sk eval uation procedure was rejected. The official responsible

for the evaluation found, inter alia, that the author had not been harassed by
t he police when he had infornmed themthat he was living in Col onbo, that the
greatest risk of inprisonment was run by young Tam | s whereas the author

was 46, and that UNHCR had standardi zed its approach and was no | onger
requesting that, as a precautionary neasure, rejected Tam | asylum seekers
only be sent back to Sri Lanka if they had famly or friends in Col onbo.

2.5 In January 1996, the author applied for a residence permt on
humani tarian grounds; the inmm gration authorities rejected the request. The
aut hor states that he has exhausted all donestic renedies.

The conpl ai nt

3.1 The author states that he fears for his life if he returns to his
country. He argues that, in view of the extensive mlitary operations being
conducted by the Governnent in his region of origin, it is inpossible for him
to return there, and that in Colonbo all Tam |s are | ooked on with suspicion
because of the suicide bonmbings. According to the author, numerous Tam | s
have been arrested foll owi ng these bombi ngs and sone have been tortured. The
author also states that his fam |y has been subjected to violence in

Sri Lanka. He points out that he has already been arrested once and tortured
and submits a nedical certificate dated 20 March 1996 indicating that he has a
lunp on his forehead, a scar froman old burn on his left forearmand a scar
on his right Ieg.

3.2 The author asks the Conmittee to request Canada not to send himback to
Sri Lanka. He argues that there is a consistent pattern of gross, flagrant or
mass vi ol ations of human rights in Sri Lanka.

3.3 Finally, the author states that he is fully integrated into Canadi an
society, that several nenbers of his famly reside in Canada, that he has
found a job and that his enployer is supportive of his attenmpts to remain in
Canada.
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State party's observations on the adm ssibility of the communi cation

4, On 4 Decenber 1996, the Conmittee, through its Special Rapporteur, sent
the communication to the State party for conments and requested it not to
expel the author while his communicati on was under consideration by the

Conmi ttee.

5.1 In a reply dated 25 March 1997, the State party chall enges the
adm ssibility of the comunication

5.2 The State party notes that the author left his country

on 30 Cctober 1992 and arrived in Canada on or about 15 Novenber 1992. He
clai med refugee status the sanme day. On 20 July 1993, the conpetent court,
the Refugee Determ nation Division of the Inmgration and Refugee Board,
rejected the author's claimfor lack of credibility. The Federal Court of
Canada denied his request for leave to apply for judicial review of the

Ref ugee Division's decision

5.3 An official of the Mnistry of Citizenship and I mri gration eval uated
whet her the author's expul sion woul d expose himpersonally to torture or
cruel, inhuman or degrading treatnent. The author did not ask the Federa
Court to review the decision. The author also invoked paragraph 114 (2) of
the I'mm gration Act and asked to be exenpted on humanitarian grounds fromthe
provisions of the Inmmigration Act and to be allowed to apply for permanent
residence in Canada. On 8 and 30 January 1996, on inspection of the file, it
was concl uded that the author had not established humanitarian grounds for
exenption fromthe provisions of the Imrgration Act. The author did not ask
the Federal Court to review those decisions. On 2 April 1996, he was expelled
to the United States.

5.4 The State party points out that the Commttee's comunicati on was sent
to it on 4 Decenmber 1996, several nonths after the author's expul sion

5.5 On 3 July 1996 the author returned to Canada fromthe United States and
again filed a claimto refugee status. The new cl ai m began a conpletely new
process identical to the one followed for the first claim Thus, a

condi tional residence prohibition was issued agai nst the author on 3 July 1996
and his claimwas referred to the Refugee Determ nation Division for
consideration on the merits. The expulsion order will not be carried out

unl ess and until the Refugee Division hands down a negative decision on the
claimto refugee status.

5.6 The author's communication is aimed at preventing himfrom bei ng sent
back to Sri Lanka in accordance with the expul sion order handed down agai nst
hi m on 28 Decenber 1992, which became enforceable on 29 Novenber 1995. The
aut hor was expelled from Canada on 2 April 1996. H's comunication is
therefore conpletely unwarranted and shoul d be decl ared i nadm ssi bl e.

5.7 In addition, a new situation was created by the author's second claimto
refugee status; this situation is totally different fromthe one which gave
rise to the comunication, and is not covered in the comrunication
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5.8 Agai nst the possibility that, despite the fact that the grounds for it
no |l onger exist, the Conmittee wi shes to study the process followed for the
author's first claimto refugee status and the decisions taken at that tine,
the State party nmaintains that the author failed to exhaust donestic renedies
in connection with at |east three decisions readied under the Immgration Act,
nanely the decision that no risk was involved in his return and the findings
that there were no humanitarian grounds for exenption fromthe Inmgration
Act .

5.9 The purpose of article 3 of the Convention against Torture is not to
prohibit all expulsions, returns or extraditions but rather to prohibit
expul sion, return or extradition to a country where there are substantia
grounds for believing that the person m ght be subjected to torture.

5.10 1In the case at hand, the facts have denpnstrated the conmunication's
lack of merit: contrary to the fear he alleges in his comrunication, the
aut hor was not sent back to Sri Lanka, but to the United States, the country
from which he had entered Canada

5.11 The State party maintains that even if the Committee concludes that it
is able to consider the situation subsequent to the author's expulsion to the
United States, the conmunication should still be considered inadm ssible
because the author has not established a mninum of support for his

conmuni cation. He is currently at no risk of expulsion from Canada as his
claimto refugee status is pending before the appropriate court.

5.12 In addition, the country to which he would be sent if expelled has not
yet been determned. As indicated by his 2 April 1996 expul sion and

consi stent with the agreenent with the American authorities, if expelled the
aut hor woul d nost probably be sent to the United States since he entered
Canada fromthat country.

5.13 The Committee against Torture has nade it quite clear that an author
nmust establish, at the very least prima facie at the adm ssibility stage, that
he is personally at risk of being tortured. Recent evidence does not support
the statenents to the effect that the Tami|ls are in danger in Col onbo.
According to a UNHCR document dated 9 Septenber 1996, torture and other formns
of ill-treatnment are not practised by the police and authorities in Col onbo.

5.14 The Canadi an Government nmintains that the author of the conmunication
has not established prima facie either that he risks being returned to

Sri Lanka or that he would be personally at risk of being tortured if he were
returned there.

5.15 The consideration of the second claimto refugee status is stil

pendi ng. Shoul d the decision on that claimbe negative, the author could ask
to be included in the category of “asylum seekers without recognized refugee
status”, as a person at risk of being tortured or subjected to i nhuman or
degrading treatnment in the country to which he would return
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5.16 The author can al so repeat his request under paragraph 114 (2) of the

I mmigration Act to be exenpted, on humanitarian grounds, fromthe provisions
of the Act and to be allowed to file an application for pernmanent residence in
Canada.

5.17 Should the decision on the claimto refugee status be negative, a
request could be nade for |leave to apply to the Federal Court for judicia
review. The sane is true of the decision concerning the “asylum seekers
wi t hout recogni zed refugee status” category and the decision concerning
exenption fromthe provisions of the Act on humanitarian grounds.

Comments by the author

6.1 In a letter dated 15 May 1997, the author states that he has been a
victimof torture, as confirnmed in the report of a Canadi an doctor bel ongi ng
to RIVO (Réseau d'intervention auprés des personnes ayant subi la violence
organi sée (Intervention network for victinms of organized violence)), which has
been subnmitted to the Conmittee

6.2 A treaty between Canada and the United States for nmonitoring asylum
seekers and imm grants, which will probably be signed this year, will end the
possibility of being sent back to the United States after being refused asyl um
in Canada. Persons claimng asylumin Canada whose applications have been
rejected will no longer be entitled to travel to the United States to file
their clainms and vice versa. The two countries will exchange information and
bl ock access to their territory by claimnts who have been rejected by the

ot her partner to this agreenent.

6.3 The second claimhas virtually no chance of succeeding, as the usua
practice is for the Inmgration Board's decision to be based al nost entirely
on the first negative decision and the stenographic notes of the first

testi nony.

6.4 Regarding the State party's assertion that the claimant has a remedy
avail able for the risk of return before he is expelled a second tinme, it
shoul d be noted that only 3 per cent of the applications filed under this
procedure are currently being accepted.

6.5 Concerni ng exhaustion of donestic renedies, the author appeal ed the
rejection of his claimby filing an application for review with Federal Court;
the application was rejected. The so-called “risk of return” procedure was

t hen begun. The application was, however, rejected, on the ground that the
aut hor coul d take refuge in Col onbo. That was a sensel ess argument, since

Col onbo had been the target of terrorist attacks for over a year

6.6 At that point ordinary renedi es had been concluded. The author again
applied to the Mnistry of Inmgration for a residence permt on humanitarian
grounds, which is a special and costly renmedy. He received a negative

deci sion within 24 hours, which casts sone doubt on the fairness of the
procedure.
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6.7 The imm gration officials told counsel that she could make
representations to an adjudicator prior to the author's expulsion. On the day
of the hearing, however, counsel |earned that the author had been expelled

two days earlier.

6.8 In the author's opinion, his application to the Comrittee concerns his
past, present and future situation as long as the risk of being sent back to
Sri Lanka persists. He has therefore asked the Committee to suspend

consi deration of his case pending the decision on his new application for
asyl um

| ssues and proceedi ngs before the Committee

7.1 Bef ore considering any of the allegations in a comunication, the
Commi ttee agai nst Torture nust deci de whether or not the communication is
adm ssi bl e under article 22 of the Convention

7.2 In contrast to the State party's opinion, the Comrittee is of the view
that the author's conmunication al so concerns the second claimto refugee
status, for its purpose is identical to that of the first claim

7.3 Article 22, paragraph 5 (b), of the Convention provides that the
Committee shall not consider any comunication unless it has ascertained that
all avail able donmestic renedi es have been exhausted; this shall not be the
rule if it is established that the application of renedies has been or would
be unreasonably prol onged or would be unlikely to bring the alleged victim
effective relief. |In the present case the author has clainmed refugee status,
but the Refugee Division of the Inm gration and Refugee Board has not yet
taken a decision on his case. The author has not said that this delay in the
decision is unreasonable. Oher renedies will still be avail abl e when the
deci si on has been handed down. |In these circunstances the Commttee finds
that the conditions laid down in article 22, paragraph 5 (b), of the
Convention have not been net.

8. Accordingly, the Conmittee against Torture decides:

(a) That the comunication as it stands is inadni ssible;

(b) That pursuant to rule 109 of its rules of procedure, this decision
may be reviewed by the Conmittee upon a witten request containing docunentary
evidence to the effect that the reasons for inadmssibility are no | onger

val i d;

(c) That this decision shall be communicated to the author and to the
State party.

[Done in English, French, Russian and Spanish, the French text being the
original version.]



