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Point 13 of the Committee's concluding observations

1. By Organization Act 1/2009, of 3 November, the Ombudsman was designated
national mechanism for the prevention of torture (national preventive mechanism), in
compliance with the undertaking made by Spain on ratification of the Optional Protocol to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, and as provided in measure 4 of Spain's Human Rights Plan, whereby “a
national mechanism for the prevention of torture shall be established as provided in the
Optiona Protocol to the Convention against Torture”.

2. One of the judtifications for designating the Ombudsman as national preventive
mechanism was the Ombudsman’s mandate, dating from 1983, to formulate
recommendations to the Government, the channels of communication between the Office
and the authorities, and the ease with which the authorities have usually responded to the
Ombudsman’s recommendations. Designating the Ombudsman as national preventive
mechanism meant that the mechanism would inherit the Ombudsman’s legacy of a culture
of recommendations, which in turn meant the Government and other authorities would have
to continue to act accordingly, i.e., accept or reject those recommendations in duly reasoned
fashion, in a spirit of cooperation and receptiveness to the points made by the
Ombudsmarn/national preventive mechanism. The Ombudsman will be supported by the
ombudsmen of the autonomous communities, who are required under Organization Act
3/81 to coordinate their work with that of the Ombudsman, while the Ombudsman may in
turn seek their cooperation.

3. In order to enable the Ombudsman to discharge this new task, a new sole fina
provision has been added to Organization Act 3/1981, of 6 April, on the Office of the
Ombudsman, whereby:

1 The Ombudsman shall act as national mechanism for the prevention of
torture, in accordance with the Congtitution, the present Act and the Optional
Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.

2. An Advisory Board is established to provide technical and legal cooperation
in the exercise of the functions of the national preventive mechanism, to be chaired
by a deputy to whom the Ombudsman shall delegate the functions established in this
provision. The structure, composition and operation of the Board shal be
established by regulation.

4, Work on the appointment and start-up of the Advisory Board provided for in the Act
is nearing completion. Membership will be based on nominations by NGOs and other
representative organizations speciaizing in combating torture.

5. It should be noted that the Ombudsman, continuing the practices established in more
than 25 years of ingtitutional development, has stepped up inspections of places of
deprivation of liberty. Since Organization Act 1/2009 of 3 November entered into force, the
Office of the Ombudsman has continued with its visits to places of deprivation of liberty
(seelist in annex). The first of its annual reports will provide detailed accounts of the visits
carried out and the relevant recommendations, proposals and comments under article 19 of
the Optional Protocol.
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Point 15 of the Committee's concluding observations

(@  Police custody

6. Regarding the duration of police custody, article 520, paragraph (b) (1), of the
Criminal Procedure Act dtipulates that persons detained for terrorist offences must,
generally speaking, be brought before the competent judge within 72 hours of arrest.
However, it provides for a possible extension of that time limit by a further 48 hours,
provided that such extension is requested within the first 48 hours of detention and is
authorized by the judge within the following 24 hours by a reasoned decision.

7. Such exceptional extension of the period of detention is based on article 55,
paragraph 2, of the Constitution, which must in al cases be interpreted in accordance with
article 17, paragraph 2, of the Constitution and article 520, paragraph 1, of the Criminal
Procedure Act in the sense that the additional periods are “maxima’ and detention must in
any case cease once “the time strictly required in order to carry out the necessary
investigations aimed at establishing the facts” is past.

8. The 2003 amendments to the Criminal Procedure Act strengthened the safeguards
protecting the rights of detainees by better defining the requirement that the duration of
police custody should not exceed the time strictly necessary to achieve its purposes and by
establishing a clear maximum of five days.

9. No legal reform tending towards a reduction of those periodsis currently envisaged.

(b)  Pretrial (provisional) detention

10. From the outset it must be made clear that the length of pretria or provisional
detention in Spain is not determined with reference to the length of the sentence.

11. The Spanish Constitutional Court has placed tight restrictions on provisional
detention from its earliest rulings, on the basis of the requirements of the international
human rights conventions and in particular article 9 of the International Covenant on Civil
and Political Rights.

12.  The fundamental right to personal freedom is considered “pre-eminent” in the
Spanish Constitution. The Constitutional Court has therefore placed special emphasis on
the need for specific requirements to be met for provisional detention to be lawful.

1 There must be reasonable indications that the person in question has
committed an offence;
2. The purpose of provisional detention must be one of the following, in
accordance with the law:
1 To prevent the accused from evading justice;
2. To prevent the accused from concealing, altering or destroying
evidence;
3. To prevent the accused from committing further offences. Provisional

detention can of course not be ordered on the general grounds that the
accused might commit an offence of some kind: it must be shown that there
isaspecific risk of reoffending.

3. There must be no other, less coercive measure that might achieve the same
ends;
4, There must be a recent court ruling, following a hearing of the accused in the

presence of counsel, demonstrating that all the above requirements have been met.
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13.  All these requirements must be met not only in ordering, but also in maintaining,
provisional detention. Provisiona detention can legitimately be maintained only if one of
the purposes for which it was originally ordered still applies. The courts should be prepared
at any moment to check that the requirements are met and should release the prisoner as
soon as thisis no longer the case, either proprio motu or at the request of defence counsel.

14.  Thus provisional detention should only last strictly as long as needed to achieve the
stated purposes, regardiess of the length of the possible sentence. The duration of detention
is directly related to the attainment of the legitimate aims of an exceptional measure, and
never to the length of the sentence.

15. The Constitutional Court has explicitly stated that provisional detention may not
constitute punishment for an offence that has not been legally proved. The length of the
sentence that the alleged offence might carry operates only as an upper limit for provisional
detention.

16.  Organization Act 13/2003 of 24 October 2003, amending the Crimina Procedure
Act in respect of provisional detention, brought the provisional detention regime into line
with Constitutional Court case law.

17.  The Spanish legislator has been guided by two essentia principles. exceptionality
and proportionality. The exceptionality of provisiona detention is an indication that, in the
Spanish lega system, the general rule must be the freedom of the accused and deprivation
of liberty the exception.

18.  These requirements must be met in ordering and maintaining provisional detention
since, under article 504 of the Criminal Procedure Act, provisional detention may not last
indefinitely but only so long as the constitutionally legitimate aims in a specific case
pertain.

19.  Relevance of the length of sentence carried by the alleged offence.

20.  Thelength of the sentence applicable to the alleged offence effectively acts as a dual
constraint. In the first place, even where the cited risks exist, provisiona detention will
never be imposed unless warranted by the seriousness of the offence. Provisional detention
is ruled out if the maximum sentence for the aleged offence does not exceed 2 years
imprisonment, save in exceptional cases provided for in law.

21. The second limitation is that provisional detention may not exceed 1 year if the
maximum sentence is less than 3 years' imprisonment, or 2 years if the maximum sentence
is more than 3 years' imprisonment. Exceptionally, a six-month extension may be granted
in the first case and a two-year extension in the second. Where a trial court conviction is
appeded, then provisiona detention may be extended, pending final judgement, to a
maximum of half the sentence effectively imposed.

22. In fact provisiona detention lasts as long as is strictly necessary to meet the
purposes for which it was imposed. At any moment, either proprio motu or at the request of
a party, the court must be prepared to check that the circumstances that warranted such an
exceptional measure still pertain. If the accused is unjustifiably kept in provisional
detention, they may appeal to a higher court and in the last resort apply for amparo to the
Constitutional Court.

Applicablelaw

23.  Article 502 [Provisional detention: imposition]

1 Provisional detention may be ordered by the investigating judge, the judge
responsible for preliminary enquiries or the criminal trial judge or court.
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2. Provisional detention may be ordered only when objectively necessary in
accordance with the following articles and where there is no other measure, less
restrictive of the right to freedom, that will achieve the same ends as provisional
detention.

3. In ordering provisiona detention, the judge or court shall weigh its possible
impact on the accused, taking account of their personal circumstances and the facts
of the case, and the length of the possible penalty.

4, Provisional detention shall in no case be ordered where the enquiries have
given reasonable grounds for supposing that the act in question do not constitute an
offence or that there was some justification for those acts.

Amended by article 1 RCL 20032547 of Organization Act 13/2003, of 24
October (RCL 2003\2547).

24.  Article 503 [Conditions for provisional detention]

1 Provisional detention may be ordered only when all the following conditions
are met:
1 Thereis evidence of the existence of one or more acts qualifying as an

offence carrying a maximum sentence of 2 or more years imprisonment, or a
shorter term where the accused has a criminal record which has not been and
is not likely to be expunged and which arises from a conviction for a
premeditated offence.

Where there are severa charges, the specia sentencing rules shall
apply, in accordance with the Criminal Code, book I, title 111, chapter II,
section 2.

2. There are sufficient grounds to believe that the person who will be the
subject of the detention order is the person criminally responsible for the
offence.

3. Provisional detention is intended to achieve one or more of the
following purposes:

(@  To guarantee the accused’s appearance at the trial when it is
reasonabl e to assume that thereis arisk of them absconding;

In determining whether such a risk exists, account shall be taken of
the nature of the act, the length of the possible sentence, the family,
employment and financial situation of the accused, and whether a tria is
imminent, particularly in situations subject to the fast-track procedure under
book 1V, title 11, of this Act;

Provisional detention of the accused may be ordered on these grounds
where the record shows that at least two summons and arrest warrants have
been issued against the accused by a court within the past two years. In such
cases the limit in respect of penalties provided for in paragraph 1 shall not

apply;
(b) To prevent the concealment, alteration or destruction of
evidence relevant to the trial, provided a specific risk is established,;

Provisional detention may not be ordered on these grounds when such
risk is claimed solely with reference to the exercise of the right to a defence
or the accused’ s failure to cooperate with the investigation;
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25.

In determining whether such risk exists, account shall be taken of the
accused’s access to the evidence, whether on their own account or through
third parties, and their ability to influence other accused, witnesses, experts or
other persons;

(c)  To prevent the accused from violating the victim’s legal rights,
particularly where the victim is one of those referred to in article 173,
paragraph 2, of the Criminal Code. In such cases the limit set in subparagraph
1 by reference to the sentence shall not apply.

2. Provisional detention may aso be ordered where the conditions in
subparagraphs 1 and 2 of the preceding paragraph are met, in order to prevent the
accused from committing other offences.

In determining whether such a risk exists, account shall be taken of the
circumstances of the act and the seriousness of the offences that might be
committed.

Provisional detention may be ordered on these grounds only when the alleged
offenceis premeditated.

However, the limit provided for in subparagraph 1 of the preceding paragraph
shall not apply where it can be reasonably inferred from the accused’s record and
other information and facts submitted by the judicia police or arising from the
proceedings that the accused either was acting in collusion with another person or
persons deliberately in order to commit criminal offences, or is a habitual offender.

Amended by article 1 RCL 20032547 of Organization Act 13/2003, of 24
October (RCL 2003\2547).

Paragraph 1 (3) (c) amended by final disposition 1 (1) (d) RCL 2003\2744 of
Organization Act 15/2003, of 25 November (RCL 2003\2744). Note final
disposition 5, whereby this amendment shall enter into force on the day after
publication, i.e., 27 November 2003.

Article 504 [Duration of provisional detention]

1 Provisional detention shall last as long as is necessary to attain any of the
purposes set forth in the preceding article and provided the grounds on which it was
originally ordered still apply.

2. Where provisiona detention is ordered under paragraph 1 (3), (a) or (c), or
paragraph 2, of the preceding article, it may not exceed one year if the offence
carries a sentence of 3 years imprisonment or less, or 2 years if the offence carriesa
sentence of more than 3 years. However, where circumstances make it likely that the
case cannot be tried within that time, the judge or the court may, under article 505,
order a single extension of up to 2 years if the offence carries a sentence of more
than 3 years' imprisonment, or up to 6 months if the offence carries a sentence of 3
years imprisonment or |ess.

Where the accused is convicted and appeals the sentence, then provisional
detention may be extended to a maximum of half the sentence effectively imposed.

3. Where provisional detention is ordered under paragraph 1 (3) (b) of the
preceding article, it may not exceed six months' duration.

However, in cases where incommunicado detention or secrecy of proceedings
has been ordered, if such order is lifted before the end of the period established in
the preceding paragraph, the judge or court shall be required to justify the
maintenance of provisional detention.
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4, Release on completion of the maximum term of provisional detention shall
not prevent provisional detention being ordered should the accused fail without good
reason to comply with a summons from the judge or the court.

5. In calculating the periods established in this article, account shall be taken of
any time spent by the accused in detention or provisional detention on the same
grounds.

Such caculation shall not, however, include time spent in delays not
attributable to the administration of justice.

6. Where the term of provisiona detention is more than two-thirds of the
maximum, the trial judge or court and the public prosecutor shall notify the
administrative division and the chief prosecutor of the court, respectively, so that
appropriate steps can be taken to expedite the proceedings. To that end, proceedings
in such cases shall take priority over all others.

Amended by article 1 RCL 20032547 of Organization Act 13/2003, of 24
October (RCL 2003\2547).

Paragraph 2 (1) amended by final disposition 1 (1) (€) RCL 2003\2744 of
Organization Act 15/2003, of 25 November (RCL 2003\2744). Note final
disposition 5, whereby this amendment shall enter into force on the day after
publication, i.e., 27 November 2003.

Paragraph 6 inserted by final disposition 1 (1) (f) RCL 2003\2744 of
Organization Act 15/2003, of 25 November (RCL 2003\2744). Note final
disposition 5, whereby this amendment shall enter into force on the day after
publication, i.e., 27 November 2003.

26.  Article 505 [Hearing following detainee’ s appearance before the court]

1 Where the detainee has been brought before the investigating judge or the
court trying the case, the judge or court, unless they have ordered conditional release
without bail, shall convene a hearing in which the prosecutor or plaintiffs may argue
for the accused to be placed in provisional detention or released on bail.

In proceedings regulated under book IV, title 111, of this Act, such hearings
shall be conducted in accordance with article 798, except where a hearing has
already been held.

2. The hearing provided for in the preceding paragraph shall be held as soon as
possible within 72 hours of the detainee’ s appearance before the court; the accused
shall be summoned to attend and shall do so in the presence of counsel — whether
of their choice or appointed by the court — the public prosecutor and other parties
present. Such a hearing shall also be held to seek and order, where appropriate,
provisional detention for an accused not in custody or their conditional release on
bail.

3. At the hearing, where the public prosecutor or a plaintiff requests that the
accused should be placed in provisional detention or released on bail, the parties
concerned may present claims and submit any evidence that can be examined
immediately or within 72 hours, in accordance with the preceding paragraph.

4, The judge or court shall determine the applicability or otherwise of
provisional detention or bail. Where no such request is made by any of the parties,
the judge or court is obliged to order the immediate release of an accused being held
in custody.
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27.

28.

29.

5. Where the hearing cannot be held for any reason, the judge or court may
order provisiona detention, provided the conditions under article 503 are met, or
conditional release on bail.

The judge or court shall nevertheless convene another hearing in the next 72
hours and take whatever measures may be required as a result of the failure to hold
thefirst hearing.

6. Where the detainee is brought before a court that is not the court that is trying
or is to try the case, and they cannot be brought before the latter in 72 hours, the
former shall proceed in accordance with the provisions of the preceding paragraphs.
However, once the judge or court trying the case has received the preliminary
proceedings, they shall hear the accused, in the presence of counsel, as soon as
possible and shall rule as appropriate.

Amended by article 1 RCL 20032547 of Organization Act 13/2003, of 24
October (RCL 2003\2547).

Article 506 [Provisional detention order]

1 Rulings on the persona situation of the accused shall be issued as court
orders. An order imposing or extending provisiona detention shall set forth the
grounds for the necessity and appropriateness of such a measure in terms of the
purposes for which it is ordered.

2. Where secrecy of proceedings has been ordered, the provisional detention
order shall include details of the case that must then be omitted, for reasons of
confidentiality, from the copy to be issued. In no case shall the order issued omit a
summary of the alleged offence and which purpose or purposes under article 503
detention is intended to achieve. When the secrecy order is lifted, the full text of the
detention order shall immediately be transmitted to the accused.

3. Orders relating to the personal situation of the accused shall be notified to
any persons directly affected or harmed by the offence and whose safety might be
affected by the ruling.

Amended by article 1 RCL 20032547 of Organization Act 13/2003, of 24
October (RCL 2003\2547).

Article 507 [Remedies against rulings on the personal situation of the accused]

1 Rulings ordering, extending or denying provisional detention or ordering the
release of the accused may be challenged by an appeal under article 766 which shall
be expedited as a matter of priority. Appeals against a provisional detention order
shall be decided within 30 days at most.

2. Where the full text of a detention order has not been issued to the accused
under paragraph 2 of the preceding article, the accused may appea against the
complete order when thisis transmitted, in accordance with the preceding paragraph.

Amended by article 1 RCL 2003\2547 of Organization Act 13/2003, of 24
October (RCL 2003\2547).

Article 508 [Alternatives to provisional detention]

1 On grounds of illness, where imprisonment would entail serious risk to the
accused’s health, the judge or court may order provisional detention to be served in
the accused's residence, subject to any necessary security measures. The judge or
court may authorize the accused to leave their residence for as long as necessary for
treatment of their condition, subject to the necessary security measures.
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2. In cases where the accused is undergoing drug or alcohol rehabilitation
treatment and imprisonment might interfere with the aims of that treatment,
provisional detention may be replaced by admission to an official or duly accredited
centre in order to continue treatment, provided that the events giving rise to the
procedure took place before treatment started. In such cases the accused may not
|eave the centre without authorization from the judge or court ordering the measure.

Amended by final disposition 1 (1) (g) RCL 2003\2744 of Organization Act
15/2003, of 25 November (RCL 2003\2744). Note final disposition 5, whereby this
amendment shall enter into force on the day after publication, i.e., 27 November
2003.

Point 16 of the Committee's concluding observations

(@ Guaranteesof therightsof foreign detainees

30. In criminal matters, foreigners in detention in Spain have the same rights and
guarantees as Spanish citizens, including the right to free legal aid where they do not have
sufficient means. Moreover, article 520 of the Criminal Procedure Act establishes two
specia guarantees for foreign detainees: the right to inform their consulate of their arrest
and the place where they are being held, and the right to receive the services of an
interpreter free of charge to trandate any information the detainee wishes concerning their
rights and any questions they may have in that regard, as well as any relevant explanations
of court procedure in their case (there are standard leaflets giving information on rights in
various languages), in order to improve response and expeditiousness at the various stages
of proceedings.

(b)  Legality of expulsion procedures

31.  Under the Aliens Act, “aliens present in Spain and without adequate financial means
shall be entitled to free legal aid, subject to the provisions of the legislation on such aid, in
administrative or judicial proceedings that may entail denial of entry to, or their return or
expulsion from, Spanish territory, as well asin all asylum proceedings. They shall aso be
entitled to assistance by an interpreter if they do not understand or speak the official
language used.”

32. In addition, State Secretariat for Security Instruction No. 12/2007 provides that
police stations should have available information leaflets on rights, in the most commonly-
spoken languages, and that interpreters shall be available as required under aienslaw.

33.  Asto expulsion of foreign nationals from Spanish territory, this measure is intended
as a punishment for certain serious or very serious offences as specified in the Aliens Act;
consequently it can be applied only through a special, individual administrative procedure,
which rules out collective expulsions.

34. Decisions on expulsion, like all punitive sentences, are subject to appeal through
administrative and judicial channels; appellants are entitled to free legal aid in submitting
their appeals.

35.  Spanish law also provides that expulsion or return may not violate the fundamental
rights of foreigners under the Universal Declaration of Human Rights and the international
agreements and treaties on the matter that are in forcein Spain.

36. Expulsion and return procedures are carried out in accordance with the principle of
non-refoulement, which basically — though not exclusively — means no expulsion to
countries where the foreign person would be at risk of their life, physical integrity or
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freedom, in accordance with the European Convention on Human Rights (art. 3) and the
Convention against Torture (art. 3).

(© Right to cite humanitarian reasonsin asylum proceedings and compatibility of
the new Asylum Act with the Covenant

37. The purpose of the new Asylum Act (Act No. 12/2009, of 30 October), which
regulates the right to asylum and subsidiary protection, is to incorporate European Union
law on the matter, as adopted under the so-called phase 1 of the common European asylum
system (CEAS) and consequently compatible with the Covenant, into domestic law.

38. Act No. 12/2009 provides a right to cite humanitarian reasons in seeking
international protection, insofar as, under article 46, paragraph 3, residence in Spain may be
granted for humanitarian reasons other than those set forth in the subsidiary protection
statute to anyone applying for international protection under the provisions of applicable
aiens and immigration law.

39. In addition, article 37 of Act No. 12/2009, on the effects of decisions denying
international protection, provides that such decisions shall determine, as appropriate, return,
refoulement, expulsion or compulsory exit from Spanish territory, or transfer to the State
responsible for consideration of the application, except where the conditions for remaining
in Spain are met or stay or residence in Spain is authorized on humanitarian grounds.

40. That isto say, in examining and evaluating applications for international protection,
humanitarian grounds are also admitted where no grounds can be found to grant asylum
under the 1951 Convention relating to the Status of Refugees, or subsidiary protection
under Act No. 12/2009, and stay or residence may be granted on those grounds, albeit in the
framework of aliens law.
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