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npHJioaceHHe

PEinEHKE KOMKTETA HPOTHB HblTOK B COOTBETCTBHH CO CTATBEll 22 
KOHBEHU,KK nPOTMB nbITOK K flPYniX JKECTOKHX, EECHEJIOBEHHMX KJIH 

ynnxcAioiHHX soctokhctbo bh^ob obpaihehm k hakasahim* 
- flEBXTHAJJIJATAH CECCKH -

OTHOCHTCJIbHO 

cooSmeHHH Na 42/1996

IIpeHCTaBJieHO: P.K. (4>aMHJina cnaTa) 
(npeflCTaBjien a^BOKaTOM)

rpcvnapcTBQ - ynacTHUK: Kanaka

Hara coofimeHnx: 22 4>espajM 1996 ro^a

Komht6t npoTHB nbiTOK, ynpexneHHim b cootbctctbuh co cTaTbeii 17 KoHBenunH npoTHB 
nbITOK h jipyrnx xcctokhx, 6ecHejioBeHHbix hjih yHMxaionjHX aoctohhctbo bhaob o6pam,eHHa h 
HaxasaHMa,

co6paBiiMCb 2 0 Hox6ps 1997 ro.ua,

npnHMMaeT cnenyiomee pemeHHe:

OrpaHKHeHim Ha pacnpocTpaneHHe chb™ no peineHHio Komhtctb npoTHB nbiTOK.
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PemeHne o nprieMAeMOCTH

1. Abtopom coo6in,eHna ABAneTca r-H PnnapA Koaao, rpaxAaHHH JIn6epnn, npHHaAAexaniHH 
k aTHHHecKOH rpynne Kpan, poahbihhhca 3 0 hoaSpa 1967 rofla h npoxHBaiomHH b nacToamee 
BpeMA b KanaAe. Oh yTBepxAaer, hto b cnynae ero BO3BpameHHA b JIn6epnio oh CTaneT 
xepTBon HapynieHHH Kananon craTbH 3 KoHBeHAHH hpothb hmtok . Ero npeACTaBAAeT aABOKaT.

(PaKTi.1, npeACTaBAeHHbie bbtopom

2.1 Abtop 3aABAAeT, hto ero AWb BocnHTbiBaBHiHH ero nocAe CMepm OTija c AByxAeTHero 
BO3pacra, aKTHBHO 3aHHMaACA nojiHTHHecKoii AearejibHOCTbio h abaaaca hjichom OSbeAHHeHHoro 
ABHxeHHA 3a ocBo6oxneHHe JInSepHH (YJIJIHMO) . B 1985 roAy npeACTaBHTCAH HapoAHOCTH 
Kpan, noAAepxaBimie oahoto H3 noAHTHnecKnx KaHAHAaTOB, Shah o^BHHeHbi b MomeHHHHecTBe, 
AonymeHHOM b xoac npoBeAeHHA Bbi6opoB. Jpin npoTHBOAeHCTBHA HapoAHOCTH Kpan n b otbct 
Ha npeAnojiaraeMoe MonieHHHHecTBO b 1987 roAy 6biAa C03Aana APyraa noAHranecKaA napTHA - 
HauHOHaAbHbiii narpHOTHHecKHii cJjpoht JIh6cphh (HIKWI) .

2.2 Abtop yTBepxAaer, hto b 1990 roAy ero rsuh 6ma y6m HAenaMH (bochhoto 
4>opMHpoBaHHA) HIKPJI. KpoMe toto, ohh apecTOBaAH aboiopoahoto 6para aBTopa. IIocAe 
3THX co6bithh aBTop npnHAA penieHHe yKpbiTbca b npeACTaBHTeAbCTBe KpacHoro Kpecra. 3a 
nAaTy aBTopy homotah nepeSpaTbCA b Cbeppa-JIeoHe; oh nepecex rpaHnny BMecre c hatbio 
ApyrHMH AHiraMH. B Cbeppa-JIeoHe aBTop yxpbiACA b oTAeAeHHH YJIJIHMO.

2.3 OAHaxAbi hohbio coAAaTbi HHOJI ycrpoMAH o6aaBy na hachob YJIJIHMO, h aBTop 6exaA 
b HapaHAb, HcnoAb3OBaB aaa 3Toro cboh AHSepHiicxHH nacnopT. B KapanAe y aBTopa 6mah 
yxpaAeHbi 6 ar ax n AOKyMeHTM.

2.4 BAaAeAen, AOMa, b kotopom aBTop noceAHAca, noMor eMy 6exaTb b KanaAy, KyAa oh 
npuSbiA 8 cjjeBpann 1993 roAa. 26 4>eBpanA 1994 roAa aBTop xchhaca Ha rpaxAaHKe 
KanaAbi, a 19 anpeAA 1995 roAa y hhx poahaca peSeHOK. •

2.5 Cpaay xe no npnSbiTnn b KaHaAy aBTop o6paTHAca c npocbSoii o npeAocraBAeHHH 
noAHTHHecKoro y6exnma. 20 anpeaa 1994 roAa xoAaTaiiCTBO aBTopa 6biao OTKAOHeHO 
KanaACKon komhcchch no AenaM 6exeHireB. Abtop o6paTHAca b OeAepaAbHbM cyA KanaAbi c 
xoAaTaiicTBOM paapeniHTb eMy o6xaAOBaTb penieHne Komhcchh. CyA OTKaaaA eMy b otoh 
npocb6e. 15 AeKafipa 1995 roAa 6biao OTKAOHeHO aaaBAeHHe aBTopa, noAaHHoe b 
COOTB6TCTBHH C npOACAypOH OIjeHKn pHCKOB nOCAe paCCMOTpeHHA CTO XOAaTaiiCTBa. ABTOpy 
6biao npeAAOxeno noKHHyTb crpany ao 22 4>eBpaAA 1996 roAa.

2.6 K3 coo6in,eHHA Taxxe caeAyeT, hto xena aBTopa ABAaeTca ero nopymiTeAeM b paMKax 
npoijeAypBi o4>opMAeHHA MMMHrpaiinn b KaHaAy. 2 0 AeKa6pa 1995 roAa HMMnrpauHOHHbie 
BAacTH oTKaaaAH aBTopy b yAOBneTBopeHHH XOAaTaiiCTBa 06 oTcponxe ero BbicbiAKH H3 CTpanbi ao 
3aBepnieHHA HanaTOH k TOMy BpeMeHH npouenypbi o4>opMAeHHH HMMHrpaiiHH. Abtop 
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yTBepaqxaeT, hto KaHancKHe BJiacTH He xotht BepHTb b B,o6pocoBecTHbiH xapaKTep ero 6paxa. 
COTpyflHMKH HMMHrpaUHOHHOil CJiyacGbl HeH3MCHHO OTKa3BIBaiOT ero JKCHe B BO3MOJKHOCTH 
BOKa3aTb fleHCTBHTeJIbHOCTb HX SpaKa.

CojepxaHHe xajio6bi

3.1 Abtop yTBepxflaeT, hto b cjiynae BO3BpameHiui b JIn6epnio oh Tax ace, KaK h ero jwvi, 
SyfleT y6HT. B noflTBepxaeHHe cbohx 3aaBJieHnfi o rpySbix napymeHHax. npaB HejioBeKa b 
JIn6epHH, rue HMeeT mccto BoopyxceHHoe hpothboctohkhc necKOJibKHX rpynnHpoBOK, aBTop 
hphbohht pan BbmepxeK H3 flOKJiana opraHH3aHHH " MexBynapouHaa aMHHCTHa" h ftOKJianoB o 
nojioaceHHH b o6jiac™ npaB HejioBeKa b paajiHHHbix crpanax 3a 1994 rou.

3.2 Abtop yTBepjKjjaeT, hto b cjiynae ero B03Bpam,eHHa b JlnSepHio oh CTaneT >xepTBon 
HapynreHHH Kana^on CTaTbH 3 KoHBeHU,HH npoTHB hmtok. Oh npH3biBaeT KoMmeT o6paTHTbca 
k Kaname c npocb6oii He BbicbuiaTb ero bo Tex nop, noKa ero coo6meHHe HaxoflHTca na 
paccMOTpeHHH KOMHTeTa.

3aMenaHHH rocvHapcTBa-vnacTHHKa

4. 19 MapTa 1996 rofla Komhtct nepe3 CBoero CneHnajibHoro BOKBaBHHKa npenpoBOBHJi
coo6m,eHne rocyBapcTBy-ynacTHHKy bum npeBCTaBJieHHa 3aMenaHHH h npocHB rocyBapcTBo- 
ynacTHHK He BbicbuiaTb aBTopa bo Tex nop, noxa cooSmenne HaxoflHTca Ha paccMOTpeHHH 
KoMHTCTa; 3TO 6bnio CBejiano.

5.1 B npeacTaBjieHHH ot 9 ceHTafipa 1996 rofla TocyaapcTBo-yHacTHHK ocnapnBaeT 
npneMJieMOCTb cooSnjeHHa. Oho OTMenaeT, hto aBTop He Hcnepnaji HMeionjHxca BHyTpeHHHX 
cpejjcTB npaBOBOH 3aw,HTbi so npeflCTaBjieHHa CBoero cooSiBeHHa b Komht6t npoTHB nbiTOK. 
Kpowe toto, ero coo6njeHne He cooTBeTCTByeT MHHHMajibno Heo6xoB,HMbiM TpeSoBaHHHM, 
CoSjUOBCHHe KOTOpbIX HO3BOJIHJIO 6bl CHHTBTb 6TO COBMCCTHMblM C HOJIOXeHHMMH CTaTbH 22 
KoHBeHUHH npoTHB nbiTOK n Bpyrnx xcctokhx, GecHenoBeHHbix hjih yHHJKaionjHx boctohhctbo 
bhbob o6pameHiui h HaKaaanna.

5.2 rocyaapcTBO-yHacTHHK noacnaeT, hto b Tenenwe Bcero nponecca o^opMJieHna HMMnrpan;HH 
b Kanafly aBTop no cymecTBy HacTansaji na Tex ace yTBepxflennax, KOTopbie SbuiH iim 
npHBeweHbi b oSocHOBanne ero cooBihchhh, npeflCTaBjieHHoro b Komhtct npoTHB hbitok. Oh 
yTBepjKjjaji, hto ero jwvi HBJiajica hjichom YJIJiriMO h 6mji y6nT npencTaBHTejiaMH HIKIJI, 
npoTHBOBencTByioiHeH BOopyxenHOH rpynnnpoBKH, b cb»3h c ero nojiHTHHecKoii BemejibHocTbio. 
B CHJiy ero TecHbix cBaaeii c jwien, KaK yrBepxBaeT aBTop, b cnynae ro BO3BpameHna b 
JlH6epHio ero JKH3Hb hjih fieaonacHOCTb GyuyT non yrpoaoH, h b hbcthocth oh onacaeTca SbiTb 
noBBepTHyTHM nxiTKaM.
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5.3 rocyAapcTBO-ynacTHHK oTMenaeT, hto npoBeAennoe KanaACKHMH BJiacTHMH paccneAOBaHHe 
bbihbhuo Ba^HBie npoGenbi, Kacaiomneca cymecTBeHHtix h onpeAejiaioiAHX acneKTOB yTBepiKAeHHH 
aBTopa. Oh He cMor o6ocHOBaTb, hto oh HBJiaeTca BbixoAneM H3 JIh6bphh h ero BO3BpameHHe 
b 3Ty cTpaHy npeACTaBJiaeT peajibnyio yrpoay hjim ero >kh3hh h SesonacHoc™. 
HenocjieflOBaTejibHOCTB ero noKaaaHHH cepteaHo noApbiBaeT hx aoctobcphoctb n coneTaeTCH c 
OTcyrcTBHeM 06'beKTHBHbix AOKaaareiibCTB b oSocnoBaHHe ero yTBepxcAeHHH.

5.4 Iio MHeHHK) rocyjjapcTBa-yMacTHHKa, aBTop, KpoMe Toro, HMeJI B03M0XH0CTb HCHOJIb3OBaTb 
HeCKOJIbKO BHyTpeHHHX CpeACTB npaBOBOH 3amHTBI B nopMAKe oSxcajIOBaHHM BMBOAOB KanaACKHX 
BJiacTeii. 3th cpeACTBa, ecjiu 6bi oh hmm BocnojibsoBajica, hosbojihjih 6m eMy, nacKOJibKO oto 
B03M0XH0, noKaaaTb, hto HenocjieAOBaTejibHOCTb ero noKasaHHH sBJiaeTca jinuib bhahmoh h hto 
jiorHKa ero yTBepiKAeHHH, npoHrHopHpoBaHHaa tbmh, kto npHHHMan peinenne no MaTepnanaM 
ero Aena, AenaeT hx Bnojine AocTOBepnbiMH. HanpoTHB, oh He HacTaHBaji na AanbHeHmeM 
paccMOTpeHHH ero xoAaTaHCTBa 0 paspemeHHH o6xajiOBaTb nepBonanajibHoe penieHHe h cyAeSnoM 
KOHTpojie co CTopoHbi cPeAepajibHoro cyAa h He oSpaTHJica b (teAepajibHbiH cyA c xoAaTaHCTBOM 
0 paapenieHHH oSacajioBaTb ABa APyrnx pememm KanaACKnx BJiacTeii h cooTBeTCTByiomeM 
cyAe6noM KOHTpojie. Oh o^paTHjica TamKe c xoAaTancTBOM 0 hphhhthh mhhhctpom 
cneAnaJibHoro pemeHHM na ocHOBaHHH ryMaHHTapHbix coo6paxeHHH.

5.5 Ecjih 6bi aBTop o6paTnjica c hoao6hmmh anejinanHMMH, to y Hero 6bnia 6bi bosmoxhoctb 
b paayMHbie cpoKH nojioxcnrejibHo peniHTb cboh Bonpoc. Ilpn stom y Hero SbiJia 6bi nonnaa 
B03M0XH0CTb HcnpaBHTb h 06'bscHHTb npo6ejibi b MaTepnajiax ero A^Jia ao abtm HcnojineHHa 
HaaHaneHHOH b othohichhh ero Mepbi bmcbijikh, h sth aneAAHHHH hosbojihjih 6bi b KonenHOM 
HTore CAenaTb Tax, hto6bi eMy 6bina npeAOCTaBjiena bosmomchoctb nocejiHTbca b KaHaAe.

5.6 rocyAapcTBO-ynacTHHK yTBepxAaeT, hto HeHcnojib3OBaHHe t-hom Kojijio bosmoikhocth am 
oSxajioBaHna BbineceHHbix pemeHHH ao oSpameiiHS b Komhtbt nporaB hbitok oananaeT, hto 
ero cooSmeHHe npoTHBopenHT ycnoBHio, npeAycMOTpeHHOMy b noAnyHKTe b) nyHKTa 5 
CTaTbH 22 KOHBCHAHH HpOTHB HblTOK H APy™X JKCCTOKHX, SeCHCJIOBeHHblX HJIH yHHHCaiOmHX 
AOCTOHHCTBO BHAOB o6paineHHB H HaKa3aHHH. rocyAapCTBO-ynaCTHHK npOCHT KoMHTeT npH3HaTb 
cooSmenne HenpHeMJieMbiM.

KoMMeHTapHH aABoxaTa

6.1 B cBoeM oTBeTe ot 20 cJjeBpajia 1997 roAa aABOKaT KBajiH^HHHpyeT KaK yMO3pHTejiMibie 
3aMenaHHa rocyAapcTBa-ynacTHHKa, comacHO KOTopbiM aBTop, ecjin 6bi oh oSpaTHJica c 
BbimeynoMXHyTbiMH aneJuimjHHMH, HMeji 6bi bosmoxhoctb noxaaaTb, hto npaBHTejibCTBOM 6buio 
npHHBTO HeBepHoe penieHHe h eMy yAanocb 6bi BblHrpaTb abjio .
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6.2 AflBOKaT BtipaxaeT yaHBaenne b cbb3h co ccnaxaMH rocyaapcTBa-ynacTHHxa Ha to, hto 
aBTop "He ncnepnaa Bcex cpeacTB npaBOBoii 3aiHHTbi", b to BpeMa xax to xe caMoe 
npaBHTeabCTBO Bbi3Bajio ero b MecTHyio HMMurpayHOHKyio cayxBy, rae eMy Bbiao npeanoxeno 
HOarOTOBHTbCa K OTbe3^y. IIpH 3TOM COTpyflHHK HMMHrpaHHOHHOH CayxBbl HOATBepflHJI aBTOpy, 
hto oh aoaxeH cofipaTbca h ByaeT Bbicaan b JlnBepnio. C yneTOM toto, hto bth cjiobb Bbuin 
npoH3HeceHbi coTpyaHHXOM HMMHrpaHHOHHOH cnyxBbi, KOTopbiH OTBenaeT 3a Bbicbiaxy, y aBTopa 
He 6bia0 HHXaXHX COMHCHHH B HeH36eXHOCTH CFO aenOpTaHHH B JlHBepHK), XOTOpaa aoaXHa 
6bDia 6brrb ocymecTBJieHa b TenenHe necxoabKHX jjHeH nocjie stoto nepBoro Bbi3OBa. KpoMe 
toto, ecan 6m aBTop He ofipaTHaca c xaaoBon b Komhtbt nporaB hbitok, to Bbian 6bi 
npHHaTbi cooTBeTCTByjomne Mepbi h aBTop 6bia 6bi yxe aenopTHpoBan b JlnBepnio 6e3 
aaabHenninx aaaepxex. Y noaaTeaa xaaoBn hot hhxbxhx comhchhh - h neHCTBHa Kanaan b 
3tom OTHomeHHH npeacTaBaaioTca Boaee hcm yBeanTeabnbiMH - b tom, hto BeaoMCTBO, 
3aHHMaK>meeca BonpocaMH Bbicbiaxn, 6nao totobo ero aenopTnpoBaTb.

6.3 AaBoxaT yTBepxaaeT, hto y npaBmeabCTBa Kanaan HMeancb Bee B03M0xnne h 
Boo6pa3HMbie cpeacTBa "caMOMy HcnpaBHTb" neBbinoaneHHe cbohx MexayHapoannx oBaaareabCTB, 
ho hto ero neaoBpocoBecTnocTb h nojiHoe nexeaaHHe paafinpaTbca c MaTepnaaaMH aeaa aBTopa 
CBHfleTeabCTByioT o HeroTOBHocTH npaBHTeabCTBa oxaaaTb eMy noMom,b. B btoh cbh3h aaBoxaT 
HanoMHHaeT, hto aBTop cnanaaa ncnepnaa Bee cpeacTBa npaBOBoii aanjHTn ana noayneHHa 
CTaTyca Bexenna h hto no 3TOMy Bonpocy 6biao npHHaTo OTpHHaTeabHoe pemenne. Bonee 
toto, npaBHTejibCTBo Kanaan caMO npH3naao, hto mhothm noaaBniHM anennanHH annaM, 
HaXOHHBIHHMCa B T3KOH xe CHTyaHHH, HTO H aBTOp, H aBJiaBHIHMCa BblXOflHaMH H3 TOH ace 
CTpanbi, cTaTyc Bexenna Bbui npeaocTaBneH.

6.4 OTHOcHTejibHo xoaaTaiicTBa o paspemeHHH ofixanoBanHa h cyaeBnoM KOHTpoae co ctopohm 
<I>eaepaabHoro cyaa aaBOKaT noacnaeT, hto o6pam,eHMe b <I>eaepaabHbiH cya c xoaaTancTBOM 06 
ofixaaoBaHHH b cyaefinoM nopaaxe OTHK>ai> He aBaaeTca rapaHTnen ycnexa, nocKoabKy k 
paccMOTpeHHio npHHHMaeTca BecbMa HesHannTeabHaa aoaa noaoBiibix xoaaTaiicTB. Boaee toto, 
aaxe ecan TeopeTHHecKH noaaTeab xoaaTaiicTBa aoaxen annib noxasaTb, hto HMeioTca "Bnoane 
aocTaTOHHbie ocHOBaHHa aa» ero HCKa" (fairly arguable case) , paapemeHHH Ha 
ofixaaoBaHHe toto nan hhoto aeaa b aneaaanHOHHOM nopaaxe Bbiaaerca Bee MeHbuie h 
Menbine. B npHHHnne ana noaaBaaiomero BoabniHHCTBa SexenneB, b tom nncae h aBTopa, 
noaofiHoe cpeacTBo npaBOBoii aamHTbi cTanoBHTca npaxTHnecxn nepeaabHbiM.

6.5 C yneTOM Toro, hto aBTop cooBmeHHa xenaT, eMy ■ Bbiao pexoMenaoBano noaaTb 
xoaaTancTBO o nopyHHTeabCTBe, npHBeaa b xanecTBe npHHHHbi 6pax, hto BBHay ero CHTyauHH 
HMeao nexoTopne mancbi na ycnex„ ho b yaoBaeTBopeHHH stoto xoaaTaiicTBa eMy Bbiao 
OTKasano.

6.6 OTHocHTeabHo HH^opManHH rocyaapcTBa-ynacTHHxa, coraacHO xotopoh aBTop mot 
"ofixaaoBaTb pemeHHe b aneaaannoHHOM nopaaxe b <X>eaepaabHOM cyae", aaBOxaT yTBepxaaeT, 
hto na npaxraxe noaoBnoe cpeacTBo npaBOBoii 3aniHTbi oTcyTCTByeT, orpaHHHeHO cpoxoM



CAT/C/19/D/42/1996
page 7

HCKOBOH ftaBHOCTH HJIH COBepiIieHHO HCOtjl^eKTHBHO H HCpeaJIbHO, HOCKOJIbKy HM HCB03M02CH0 
BOcnonb3OBaTbca, pemeHHe no anejuiaijHH 3bbhcht ot annHoro ycMOTpenna cyabH h b jho(5om 
caynae coBepmenno He npenaTCTByeT npaBHTeabCTBy Kanaan ocymecTBaaTb aenopTaunio aBTopa.

6.7 KaK OTMenaeT aflBOKaT, npaBHTeabCTBy Kanaan npeKpacno H3BecTHO, hto noaoSHbie 
npoijeaypn na npaKTHKe npaKTHHecKH HHKoraa He npHMenaioTca h hto b jik>6om caynae ohh ho 
npensTCTByiOT npaBHTeabCTBy Kanaan ocymecTBaaTb pemeHHe o BbictiJiKe.

OScyxaenne b Komht6tc

7.1 UpeiKae new paccMaTpHBaTb aioSoe saaBaenHe, coflepacameeca b tom hbh hhom 
coo6m;eHHH, Komhtct nporaB nbiTOK aonjKen npHHaTb pemenne no Bonpocy o tom, aBJiaeTca 
jih oho npneMjieMHM b cootbctctbhh co CTaTbeii 22 KonBenaHH.

7.2 IlyHKT 5 b) CTaTbH 22 KoHBennHH raacHT, hto Komhtct He aoaxen paccMaTpHBaTb hh 
oano coo6m;eHHe no Tex nop, noKa He yaocTOBepHTca b tom, hto Bee HMeiom,Heca BnyTpennHe 
Mepbi npaBOBOH 3am;HTM 6nan HcnepnaHbi; oto  He aeiicTByeT b tom cnynae, ecan 
ycTaHOBneHO, hto npHMeneHHe BHyrpennHX Mep npaBOBOH aauiHTn dbiao nan mojkct 6biTb 
neonpasaanHO saTanyro hjih Bpaa ah oKaaceT o^eKTHBHyio noMom;b. B naHHOM cnynae, no 
npH3HaHHK> aBTopa, oh He o6pam;ajica c xonaTaiicTBOM o cy,ne6H0M KOHTpojie co ctopohbi 
t^eflepajibHoro cyua h He nonaBaii xonaTaiicTBa o npHHaTHH mhhhctpom cnennajibHoro pemenna 
na ocHOBaHHH ryMaHHTapnbix coo6paa<enHH. JJasce xoth aBTop yTBepaqjaji, hto oth cpencTBa 
npaBOBOH 3am,HTbi nepeajibHbi, oh He npencTaBHJi ^OKaaaTejibCTB Toro, hto ohh Bpaa jih 
npHBenyr k bocthjechhio KaKHX-nnSo peayjibTaTOB. Komhtct OTMenaeT, hto ycjioBHa, 
npeflycMOTpeKHbie b nyHKTe 5 b) CTaTbH 22 Kohbchhhh, hc BbinojineHbi.

npaBH.no

8 . IIooTOMy Komhtct nocTaHOBJiaeT:

a) CHHTaTb cooSmenne HenpHCMJieMbiM;

b) npenpoBOBHTb HacToam,ee pemeHiie aBTopy coo6m,CHHa h rocyBapcTBy-ynacTHHKy.

[CoBepmeno na anrJiHHCKOM, HcnancxoM, pyccxoM h 4>paHijy3CK0M asbixax, npHHCM a3MK 
opHrHHajia - 4>paHiiy3CKnH. ]




