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ANNEX
Views of the Human Rights Committee under article 5,
paragraph 4, of the Optional Protocol to the
International Covenant on Gvil and Political R ghts
- Fifty-eighth session -
concer ni ng
Communi cation No. 550/1993 * **
Submitted by : Robert Faurisson
Victim: The aut hor
State party : France
Date of communication : 2 January 1993 (initial subm ssion)
Date of decision on admssibility : 19 July 1995

The Hunan Rights Committee , established under article 28 of the
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 8 Novenber 1996

Havi ng concluded its consideration of communi cati on No. 550/1993
subnmitted to the Human R ghts Commttee by M. Robert Faurisson under the
Optional Protocol to the International Covenant on Gvil and Political Rights,

Havi ng taken into account all witten information nade available to it
by the author of the communication and the State party,

Adopts the foll ow ng

Views under article 5, paragraph 4, of the ptional Protoco

1. The aut hor of the communication, dated 2 January 1993, is

Robert Faurisson, born in the United Kingdomin 1929 and with dua
French/British citizenship, currently residing in Vichy, France. He clains
to be a victimof violations of his human rights by France. The author does
not invoke specific provisions of the Covenant.

* Pursuant to rule 85 of the Conmittee's rules of procedure,
Comm ttee nenbers Christine Chanet and Thonmas Buergenthal did not participate
in the consideration of the case. A statenent made by M. Buergenthal is
appended to the present docunent.

* The text of five individual opinions, signed by seven Committee
menbers, is appended to the present docunent.
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The facts as subnitted by the author

2.1 The author was a professor of literature at the Sorbonne University in
Paris until 1973 and at the University of Lyon until 1991, when he was renoved
fromhis chair. Aware of the historical significance of the Hol ocaust, he has

sought proof of the methods of killings, in particular by gas asphyxiation
Wil e he does not contest the use of gas for purposes of disinfection, he
doubts the existence of gas chanbers for exterm nati on purposes (" chanbres a

gaz homicides ") at Auschwitz and in other Nazi concentration canps.

2.2 The author submits that his opinions have been rejected i n nunerous
acadenmic journals and ridiculed in the daily press, notably in France;
nonet hel ess, he continues to question the existence of extermnation gas
chanbers. As a result of public discussion of his opinions and the pol em cs
acconpanyi ng these debates, he states that, since 1978, he has becone the
target of death threats and that on eight occasions he has been physically
assaulted. On one occasion in 1989, he clains to have suffered serious
injuries, including a broken jaw, for which he was hospitalized. He contends
that al though these attacks were brought to the attention of the conpetent
judicial authorities, they were not seriously investigated and none of those
responsi ble for the assaults has been arrested or prosecuted. On

23 Novenber 1992, the Court of Appeal of Romfollowed the request of the
prosecutor of the Tribunal de Grande Instance of Cusset and decreed the
closure of the proceedings ( ordonnance de non-lieu ) which the authorities had
initiated agai nst X

2.3 On 13 July 1990, the French | egislature passed the so-called "Gyssot
Act”, which anmends the | aw on the Freedom of the Press of 1881 by adding an
article 24 bis; the latter nakes it an offence to contest the existence of the
category of crimes against hunanity as defined in the London Charter of

8 August 1945, on the basis of which Nazi |eaders were tried and convicted by
the International MIlitary Tribunal at Nurenberg in 1945-1946. The author
subnits that, in essence, the "Gayssot Act” pronotes the Nurenberg trial and
judgrent to the status of dogma, by inposing crimnal sanctions on those who
dare to challenge its findings and prem ses. M. Faurisson contends that he
has anpl e reason to believe that the records of the Nurenberg trial can indeed
be chal |l enged and that the evidence used agai nst Nazi |eaders is open to
question, as is, according to him the evidence about the nunber of victins
exterm nated at Auschwitz

2.4 In substantiation of the claimthat the Nurenberg records cannot be
taken as infallible, he cites, by way of exanple, the indictnent which charged
the Germans with the Katyn nassacre, and refers to the introduction by the
Sovi et prosecutor of docunments purporting to show that the Germans had kill ed
the Polish prisoners of war at Katyn (Nuremberg docunment USSR-054). The
Sovi et authorship of this crine, he points out, is now established beyond
doubt. The author further notes that, anong the nenbers of the Soviet Katyn
(Lyssenko) Commi ssion, which had adduced proof of the purported Gernan
responsibility for the Katyn massacre, were Professors Burdenko and N col as,
who al so testified that the Germans had used gas chanmbers at Auschwitz for the
exterm nation of four mllion persons (Docunment USSR-006). Subsequently, he
asserts, the estinmated nunber of victinms at Auschwitz has been revised
downward to approxinmately one mllion.
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2.5 Shortly after the enactnment of the "Gayssot Act”, M. Faurisson was

i nterviewed by the French nonthly magazi ne Le Choc du Mdis , which published
the interviewin its Nunber 32 issue of Septenber 1990. Besides expressing

his concern that the new | aw constituted a threat to freedom of research and
freedom of expression, the author reiterated his personal conviction that

there were no homicidal gas chanbers for the exterm nation of Jews in Naz
concentration canps. Following the publication of this interview eleven

associ ations of French resistance fighters and of deportees to Gernan
concentration canps filed a private crimnal action against M. Faurisson and
Patrice Boi zeau, the editor of the magazine Le Choc du Mbis . By judgnent of
18 April 1991, the 17th Chanbre Correctionnelle du Tribunal de G ande Instance

de Paris convicted Messrs. Faurisson and Boi zeau of having committed the crinme
of "contestation de crines contre |'hunmanité " and inposed on themfines and
costs anounting to FF 326, 832.

2.6 The convi cti on was based, inter alia, on the follow ng Faurisson
st at ement s:

" No one will have nme adnmit that two plus two nake five, that the
earth is flat, or that the Nurenberg Tribunal was infallible. | have
excel l ent reasons not to believe in this policy of exterm nation of Jews
or in the magi c gas chanber ..."

"I would wish to see that 100 per cent of all French citizens realize

that the nyth of the gas chanbers is a dishonest fabrication (' est une
gredinerie '), endorsed by the victorious powers of Nurenberg in 1945-46
and officialized on 14 July 1990 by the current French Government, wth

the approval of the 'court historians'".

2.7 The author and M. Boi zeau appeal ed their conviction to the Court of
Appeal of Paris (El eventh Chanber). On 9 Decenber 1992, the H eventh Chanber,
under the Presidency of Ms. Francoise Sinon, upheld the conviction and fined
Messrs. Faurisson and Boi zeau a total of FF 374,045.50. This sum i ncl uded
conpensation for inmaterial danmage to the eleven plaintiff associations. The
Court of Appeal did, inter alia, examine the facts in the light of articles 6
and 10 of the European Convention of Human R ghts and Fundanental Freedons and
concl uded that the court of first instance had evaluated themcorrectly. The
author adds that, in addition to this penalty, he incurred considerabl e
addi ti onal expenses, including attorney's fees for his defence and
hospi tal i zation costs as a result of injuries sustained when he was assaul ted
by nenbers of Bétar and Tagar on the first day of the trial.

2.8 The aut hor observes that the "Gayssot Act™ has cone under attack even in
the French National Assenbly. Thus, in June 1991, M. Jacques Toubon, a
menber of Parliament for the Rassenbl enent pour |a République (RPR and
currently the French Mnister of Justice, called for the abrogation of the

Act. M. Faurisson also refers to the criticismof the Gayssot Act by

Ms. Sinone Veil, herself an Auschwitz survivor, and by one of the |eading

| egal representatives of a Jew sh association. In this context, the author
associ ates hinself with a suggestion put forward by M. Philippe Costa,

anot her French citizen tried under article 24 bis and acquitted by the Court

of Appeal of Paris on 18 February 1993, to the effect that the Gayssot Act be
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repl aced by legislation specifically protecting all those who m ght become
victins of incitement to racial hatred and in particular to anti-semtism
Wi t hout obstructing historical research and di scussion.

2.9 M. Faurisson acknow edges that it would still be open to himto appea
to the Court of Cassation; he clains, however, that he does not have the

FF 20, 000 of | awyers' fees which such an appeal would require, and that in any
event, given the climate in which the trial at first instance and the appea
took place, a further appeal to the Court of Cassation would be futile. He
assunes that even if the Court of Cassation were to quash the judgnents of the
| oner instances, it would undoubtedly order a re-trial, which would produce
the same results as the initial trial in 1991

The conpl ai nt

3.1 The aut hor contends that the "Gayssot Act™ curtails his right to freedom
of expression and academ c freedomin general, and considers that the |aw
targets himpersonally ("l ex Faurissonia®). He conplains that the
incrimnated provision constitutes unacceptabl e censorship, obstructing and
penal i zi ng hi storical research

3.2 In respect of the judicial proceedings, M. Faurisson questions, in
particular, the inpartiality of the Court of Appeal (E eventh Chanber). Thus,
he contends that the President of the Chanber turned her face away from him

t hroughout his testinmony and did not allow himto read any docunent in court,
not even excerpts fromthe Nurenberg verdict, which he submts was of

i mportance for his defence

3.3 The author states that, on the basis of separate private crim nal
actions filed by different organizations, both he and M. Boi zeau are bei ng
prosecuted for the sane interview of Septenber 1990 in two other judicia

i nstances which, at the tinme of subm ssion of the comunication, were
schedul ed to be heard in June 1993. This he considers to be a clear violation
of the principle pe bis in idem.

3.4 Finally, the author submts that he continues to be subjected to threats
and physi cal aggressions to such an extent that his life is in danger. Thus,
he clains to have been assaulted by French citizens on 22 May 1993 in

St ockhol m and again on 30 May 1993 in Paris.

State party's submi ssion on the question of admi ssibility and author's
comment s t hereon

4.1 In its subm ssion under rule 91, the State party provides a
chronol ogi cal overview of the facts of the case and expl ains the ratio legis
of the law of 13 July 1990. In this latter context, it observes that the |aw

in question fills a gap in the panoply of crimnal sanctions, by crimnalizing
the acts of those who question the genocide of the Jews and the existence of
gas chanbers. In the latter context, it adds that the so-called "revisionist”
t heses had previously escaped any crimnal qualification, in that they could
not be subsumed under the prohibition of (racial) discrimnation, of
incitement to racial hatred, or glorification of war crines or crines agai nst
hunmani ty.
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4.2 The State party further observes that in order to avoid nmaking it an
offence to nanifest an opinion (" délit d opinion "), the |legislature chose to
determ ne precisely the material elenent of the offence, by crimnalizing only
the negation (" contestation "), by one of the means enunerated in article 23 of
the law on the Freedom of the Press of 1881, of one or several of the crines
agai nst hunanity in the sense of article 6 of the Statute of the International
Mlitary Tribunal. The role of the judge seized of allegations of facts that

m ght be subsumed under the newlawis not to intervene in an academ c or an
hi storical debate, but to ascertain whether the contested publications of

words negate the exi stence of crines agai nst hunanity recogni zed by
international judicial instances. The State party points out that the | aw of
13 July 1990 was noted with appreciation by the Commttee on the Eimnation

of Racial Discrimnation in March 1994,

4.3 The State party submits that the communication is inadm ssible on the
basi s of non-exhaustion of donmestic renedies in so far as the all eged
violation of M. Faurisson's freedom of expression is concerned, as he did not
appeal his case to the Court of Cassation. It recalls the Coomittee's
jurisprudence that nere doubts about the effectiveness of available renedies
do not absolve an author fromavailing hinself of them Furthernore, it
contends that there is no basis for the author's doubt that recourse to the
Court of Cassation could not provide himw th judicial redress.

4.4 In this context, the State party notes that while the Court of Cassation
i ndeed does not exam ne facts and evidence in a case, it does ascertain
whet her the |aw was applied correctly to the facts, and can determ ne that
there was a violation of the law, of which the Covenant is an integral part
(art, 55 of the French Constitution of 4 June 1958). Article 55 stipul ates
that international treaties take precedence over domestic |aws, and according
to a judgrment of the Court of Cassation of 24 May 1975, donestic laws contrary
to an international treaty shall not be applied, even if the internal |aw was
adopted after the conclusion of the treaty. Thus, the author renained free to
i nvoke the Covenant before the Court of Cassation, as the Covenant takes
precedence over the law of 13 July 1990.

4.5 As to the costs of an appeal to the Court of Cassation, the State party
notes that pursuant to articles 584 and 585 of the Code of Cimnal Procedure,
it is not mandatory for a convicted person to be represented by counsel before
the Court of Cassation. Furthernore, it observes that |egal aid would be
avail able to the author, upon sufficiently notivated request, in accordance
with the provisions of Law 91-647 of 10 July 1991 (especially para. 10
thereof). The author did not file any such request, and in the absence of

i nformati on about his financial resources, the State party contends that

not hi ng woul d al l ow the concl usion that an application for legal aid, had it
been filed, woul d not have been granted.

4.6 Concerning the alleged violation of article 14, paragraph 7, the State
party underlines that the principle of " ne bis inidem" is firmy anchored in
French | aw, which has been confirned by the Court of Cassation in nunerous
judgrents (see in particular article 6 of the Code of Orimnal Procedure).
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4.7 Thus, if new conplaints and crimnal actions agai nst the author were
entertained by the courts, for facts already judged by the Court of Appeal of

Paris on 9 Decenber 1992, then, the State party affirns, the prosecutor and

the court would have to invoke, ex officio, the principle of " npon bis in idem"
and t hereby annul the new proceedi ngs.

4.8 The State party dismsses the author's allegation that he was a target
of other crimnal procedures based on the same facts as manifestly abusive, in
the sense that the sole existence of the judgnment of 9 Decenber 1992 is
sufficient to preclude further prosecution. |In any event, the State party
argues that M. Faurisson failed to produce any proof of such prosecution.

5.1 In his comments on the State party's subm ssion, the author argues that
the editor-in-chief of the magazine Le Choc, which published the disputed
interview in Septenber 1990, did appeal to the Court of Cassation; on

20 Decenber 1994, the Oimnal Chanber of the Court of Cassation dismssed the
appeal . The author was inforned of this decision by registered letter of

21 February 1995 fromthe Registry of the Court of Appeal of Paris.

5.2 M. Faurisson reiterates that assistance of |egal counsel in proceedings
before the Court of Cassation is, if not necessarily required by |aw,

i ndi spensable in practice: if the Court may only determ ne whether the | aw was
applied correctly to the facts of a case, the accused nust have specialized

| egal knowl edge hinself so as to follow the hearing. On the question of |ega
aid, the author sinply notes that such aid is generally not granted to
individuals with the salary of a university professor, even if this salary is,
in his own situation, severely reduced by an aval anche of fines, punitive
damages and ot her |egal fees.

5.3 The aut hor observes that he invokes less a violation of the right to
freedom of expression, which does admt of some restrictions, but of his right
to freedom of opinion and to doubt, as well as freedom of academ c research

The latter, he contends, nmay not, by its very nature, be subjected to
l[imtations. However, the Law of 13 July 1990, unlike conparable |egislation
in Germany, Belgium Switzerland or Austria, does linmt the freedomto doubt
and to carry out historical research in strict terms. Thus, it elevates to

the rank of infallible dogna the proceedings and the verdict of the
International MIlitary Tribunal sitting at Nurenberg. The author notes that

the proceedings of the Tribunal, its way of collecting and eval uati ng

evi dence, and the personalities of the judges thensel ves have been subjected

to trenchant criticismover the years, to such an extent that one coul d cal

the proceedings a " mascarade " (... " la sinistre et déshonorante nmascarade
judiciaire de Nurenberg ").

5.4 The aut hor di sm sses as absurd and illogical the ratio legis adduced by
the State party, in that it even prohibits historians from proving, rather
than negating, the existence of the Shoah or the nmass exterm nation of Jews in
the gas chanbers. He contends that in the way it was drafted and is applied,

the | aw endorses the orthodox Jew sh version of the history of the Second

VWrld War once and for all

5.5 As to the alleged violation of article 14, paragraph 7, the
author reaffirms that one and the sane interview published in one and the
sane publication resulted in three (distinct) proceedings before the
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XMIlth Oimnal Chanber of the Tribunal de Grande Instance of Paris. These
cases were registered under the follow ng registry codes: (1) P. 90 302
0325/0; (2) P. 90 302 0324/1; and (3) P. 90 271 0780/1. On 10 April 1992, the
Tri bunal deci ded to suspend the proceedi ngs in as mich as the author was
concerned for the last two cases, pending a decision on the author's appea
agai nst the judgnent in the first case. The proceedi ngs renai ned suspended
after the judgnent of the Court of Appeal, until the dismssal of the appea
filed by the journal Le Choc du Mis by the Court of Cassation on

20 Decenber 1994. Since then, the procedure in the last two cases has
resumed, and hearings took place on 27 January and 19 May 1995. Anot her
heari ng was schedul ed for 17 Cctober 1995.

The Committee's adm ssibility decision

6.1 During its fifty-fourth session, the Commttee considered the
admssibility of the communication. It noted that, at the tinme of the

subm ssion of the communication on 2 January 1993, the aut hor had not appeal ed
the judgment of the Court of Appeal of Paris (E eventh Chanber) of

9 Decenber 1992 to the Court of Cassation. The author argued that he did not
have the neans to secure | egal representation for that purpose and that such
an appeal would, at any rate, be futile. As to the first argument, the
Commttee noted that it was open to the author to seek legal aid, which he did
not. As to the latter argunment the Conmttee referred to its constant
jurisprudence that nere doubts about the effectiveness of a remedy do not
absol ve an author fromresorting toit. At the tinme of subm ssion, therefore
t he communi cation did not neet the requirement of exhaustion of domestic
remedies set out in article 5, paragraph 2 (b), of the Qotional Protocol. In
the meantine, however, the author's co-accused, the Editor-in-Chief of the
magazi ne Le Choc, which published the disputed interviewin Septenber 1990,
had appeal ed to the Court of Cassation, which, on 20 Decenber 1994, disnissed
the appeal. The judgnent delivered by the Crimnal Chanber of the Court of
Cassation reveals that the court concluded that the | aw was applied correctly
to the facts, that the |aw was constitutional and that its application was not
i nconsistent with the French Republic's obligations under international human
rights treaties, with specific reference to the provisions of article 10 of

t he European Convention on Human Rights, which provisions protect the right to
freedom of opi nion and expression in terns which are simlar to the terns used
inarticle 19 of the Internati onal Covenant on Gvil and Political R ghts for
the same purpose. In the circunstances, the Committee held that it woul d not
be reasonable to require the author to have recourse to the Court of Cassation
on the same matter. That renedy could no | onger be seen as an effective
renmedy within the nmeaning of article 5, paragraph 2 (b), of the Optional
Protocol, i.e. a renmedy that would provide the author with a reasonabl e
prospect of judicial redress. The comrunication, therefore, no | onger
suffered fromthe initial bar of non-exhaustion of donestic renedies, in so
far as it appeared to raise issues under article 19 of the Covenant.

6.2 The Commttee considered that the author had sufficiently substanti ated,
for purposes of admssibility, his conplaint about alleged violations of his
right to freedom of expression, opinion and of academ c research. These

al | egations shoul d, accordingly, be considered on their merits.

6.3 On the other hand, the Committee found that the author had failed, for
purposes of admissibility, to substantiate his claimthat his right not to be
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tried twice for the same offence had been violated. The facts of the case did
not reveal that he had invoked that right in the proceedings that were pendi ng
against him The Conmttee noted the State party's subm ssion that the
prosecutor and the court woul d be obliged to apply the principle of

"non bis inidem" if invoked and to annul the new proceedings if they rel ated
to the same facts as those judged by the Court of Appeal of Paris on

9 Decenber 1992. The author, therefore, had no claimin this respect under
article 2 of the Optional Protocol.

6.4 Simlarly, the Coomittee found that the author had failed, for purposes
of admssibility, to substantiate his clains related to the alleged partiality
of judges on the El eventh Chanber of the Court of Appeal of Paris and the

al | eged reluctance of the judicial authorities to investigate aggressions to
whi ch he clains to have been subjected. 1In this respect, also, the author had
no claimunder article 2 of the Qptional Protocol.

6.5 O 19 July 1995, therefore, the Human R ghts Commttee decl ared the
communi cation admi ssible in as nmuch as it appeared to raise issues under
article 19 of the Covenant.

State party's observations on the nerits and author's comments thereon

7.1 In its subm ssion under article 4, paragraph 2, of the Qoptiona
Protocol, the State party considers that the author's clai mshould be

di smssed as inconpatible ratione nateriae wth the provisions of the
Covenant, and subsidiarily as nmanifestly ill-founded.

7.2 The State party once again explains the |egislative history of the

"Gayssot Act". It notes, in this context, that anti-racismlegislation

adopt ed by France during the 1980s was considered insufficient to prosecute

and punish, inter alia, the trivialization of Nazi crinmes coonmtted during the
Second Wrld War. The Law adopted on 13 July 1990 responded to the

preoccupations of the French |egislator vis-a-vis the devel opnent, for severa
years, of "revisionism, nostly through individuals who justified their

witings by their (perceived) status as historians, and who chal |l enged the

exi stence of the Shoah. To the Governnent, these revisionist theses

constitute "a subtle formof contenmporary anti-semtisnt (".. constituent une

forme subtile de |'antisénitisne contenporain ") which, prior to 13 July 1990,
coul d not be prosecuted under any of the existing provisions of French
crimnal |egislation.

7.3 The legislator thus sought to fill a legal vacuum while attenpting to
define the new provisions against revisionismin as precise a manner as
possible. The fornmer Mnister of Justice, M. Arpaillange, had aptly

summari zed the position of the then Government by stating that it was

i npossible not to devote oneself fully to the fight against raci sm adding
that racismdid not constitute an opi nion but an aggression, and that every
tinme racismwas allowed to express itself publicly, the public order was

i medi ately and severely threatened. It was exactly because M. Faurisson
expressed his anti-semtismthrough the publication of his revisionist theses
in journals and nmagazi nes and thereby tarni shed the nenory of the victins of
Nazi sm that he was convicted in application of the Law of 13 July 1990.
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7.4 The State party recalls that article 5, paragraph 1, of the Covenant
allows a State party to deny any group or individual any right to engage in
activities ainmed at the destruction of any of the rights and freedons

recogni zed in the Covenant; sinmlar wording is found in article 17 of the

Eur opean Convention on Human R ghts and Fundanental Freedons. The State party
refers to a case exanmi ned by the European Conmm ssion of Human R ghts 1/ which
inits opinion presents nmany simlarities with the present case and whose
ratio decidendi could be used for the determnation of M. Faurisson's case.
In this case, the European Conm ssion observed that article 17 of the European
Convention concerned essentially those rights which would enabl e t hose

i nvoki ng themto exercise activities which effectively aimat the destruction
of the rights recognized by the Convention ("... vise essentiellenent |es
droits qui pernettraient, si on les invoquait, d essayer d' en tirer le droit
de se livrer effectivenent a des activités visant a la destruction des droits

ou libertés reconnus dans la GConvention "). It held that the authors, who were
prosecuted for possession of panphlets whose content incited to racial hatred

and who had invoked their right to freedom of expression, could not invoke
article 10 of the European Convention (the equivalent of article 19 of the
Covenant), as they were claimng this right in order to exercise activities
contrary to the letter and the spirit of the Convention

7.5 Appl yi ng these argunents to the case of M. Faurisson, the State party
notes that the tenor of the interviewwth the author which was published in

Le Choc (in Septenber 1990) was correctly qualified by the Court of Appeal of
Paris as falling under the scope of application of article 24 bis of the Law
of 29 July 1881, as nodified by the Law of 13 July 1990. By challenging the
reality of the exterm nation of Jews during the Second Wrld War, the author
incites his readers to anti-senitic behaviour ("... conduit ses lecteurs sur
la voie de conportenents antisénites ") contrary to the Covenant and ot her
international conventions ratified by France.

7.6 To the State party, the author's judgnent on the ratio legis of the Law
of 13 July 1990, as contained in his submssion of 14 June 1995 to the
Commttee, i.e. that the | aw casts in concrete the orthodox Jew sh version of
the history of the Second Wrld War, clearly reveals the denarche adopted by
the author: under the guise of historical research, he seeks to accuse the
Jewi sh peopl e of having falsified and distorted the facts of the Second Wrld
War and thereby having created the nyth of the extermnation of the Jews.

That M. Faurisson designated a former Chief Rabbi ( G and rabbin ) as the
author of the law of 13 July 1990, whereas the lawis of parlianmentary origin
is another illustration of the author's nmethods to fuel anti-senitic

pr opaganda.

7.7 On the basis of the above, the State party concludes that the author's
"activities", within the neaning of article 5 of the Covenant, clearly contain
el ements of racial discrimnation, which is prohibited under the Covenant and
other international human rights instrunments. The State party invokes
article 26 and in particular article 20, paragraph 2, of the Covenant, which
stipulates that "any advocacy of national, racial or religious hatred that
constitutes incitenment to discrimnation, hostility or violence shall be
prohibited by law'. Furthernore, the State party recalls that it is a party
to the International Convention on the Elimnation of AIl Forns of Racia
Discrimnation; under article 4 of this Convention, States parties "shal

decl are an of fence puni shable by |aw all dissem nati on of ideas based on
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raci al superiority or hatred' ( para. 4 (a)). The Committee on the

Eli mnation of Racial Discrimnation specifically welconed the adoption of the
Law of 13 July 1990 during the exam nation of the periodic report of France in
1994. In the light of the above, the State party concludes that it nerely
conplied with its international obligations by making the (public) denial of
crimes against hunanity a crimnal offence.

7.8 The State party further recalls the decision of the Human R ghts
Commttee in case No. 104/1981, 2/ where the Committee had held that "the
opi nions which M. T. seeks to dissem nate through the tel ephone system
clearly constitute the advocacy of racial or religious hatred which Canada has
an obligation under article 20 (2) of the Covenant to prohibit"”, and that the
claimof the author based on article 19 was inadm ssible as inconpatible with
the provisions of the Covenant. This reasoning, the State party submts
shoul d be applied to the case of M. Faurisson.

7.9 On a subsidiary basis, the State party contends that the author's claim
under article 19 is nanifestly without nmerits. It notes that the right to
freedom of expression laid dow in article 19 of the Covenant is not w thout
l[imts (cf. art. 19, para. 3), and that French legislation regulating the
exercise of this right is perfectly consonant with the principles laid down in
article 19; this has been confirnmed by a decision of the French Constitutiona
Court of 10 and 11 Qctober 1984, 3/ In the instant case, the limtations on
M. Faurisson's right to freedomof expression flow fromthe Law of

13 July 1990.

7.10 The State party enphasizes that the text of the Law of 13 July 1990
reveal s that the offence of which the author was convicted is defined in
precise terns and i s based on objective criteria, so as to avoid the creation
of a category of offences |linked merely to expression of opinions

("délit d opinion "). The conmttal of the offence necessitates (a) the denia
of crines against humanity, as defined and recogni zed internationally, and

(b) that these crinmes agai nst hunanity have been adjudi cated by judicia
instances. In other words, the Law of 13 July 1990 does not punish the
expression of an opinion, but the denial of a historical reality universally
recogni zed. The adoption of the provision was necessary in the State party's
opi nion, not only to protect the rights and the reputation of others, but also
to protect public order and norals.

7.11 In this context, the State party recalls once nore the virulent terns in
whi ch the author, in his subm ssion of 14 June 1995 to the Committee, had
criticized the judgnment of the International Tribunal of Nurenberg, dism ssing
it as a sinister and dishonouring judicial sham("... la sinistre et
déshonor ant e nascarade judiciaire de Nurenberg "). In so doing, he not only
chall enged the validity of the judgnment of the Nurenberg Tribunal, but also
unlawful | y attacked the reputation and the nenory of the victins of Nazism

7.12 In support of its argunments, the State party refers to decisions of the
Eur opean Conm ssion of Human R ghts addressing the interpretati on of

article 10 of the European Convention (the equivalent of para. 19 of the
Covenant). In a case decided on 16 July 1982, 4/ which concerned the
prohi bition, by judicial decision, of display and sal e of brochures arguing
that the assassination of mllions of Jews during the Second Wrld War was a
Zionist fabrication, the Conmission held that "it was neither arbitrary nor
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unreasonabl e to consi der the panphlets displayed by the applicant as a

def amatory attack agai nst the Jewi sh community and agai nst each i ndivi dua
menber of this comunity. By describing the historical fact of the
assassination of mllions of Jews, a fact which was even admtted by the
applicant hinself, as a lie and zionist swindle, the panphlets in question not
only gave a distorted picture of the relevant historical facts but al so

contained an attack on the reputation of all those ... described as liars and
swindlers ...". The Commi ssion further justified the restrictions on the
applicant's freedomof expression, arguing that the "restriction was ... not

only covered by a legitinmate purpose recogni zed by the Convention (namely the
protection of the reputation of others), but could al so be considered as
necessary in a denocratic society. Such a society rests on the principles of
tol erance and broad- m ndedness which the panphlets in question clearly failed
to observe. The protection of these principles nay be especially indicated
vis-a-vis groups which have historically suffered fromdiscrimnation ..."

7.13 The State party notes that identical considerations transpire fromthe
judgrent of the Court of Appeal of Paris of 9 Decenber 1992, which confirmed

the conviction of M. Faurisson, by reference, inter alia, to article 10 of
t he European Convention and to the International Convention on the Elimnation
of All Forms of Racial Discrimnation. It concludes that the author's

conviction was fully justified, not only by the necessity of securing respect
for the judgnent of the International Mlitary Tribunal at Nurenberg, and
through it the nenory of the survivors and the descendants of the victins of
Nazi sm but al so by the necessity of maintai ning social cohesion and public
order.

8.1 In his coments, the author asserts that the State party's observations
are based on a m sunderstanding: he concedes that the freedons of opinion and
of expression indeed have sone linits, but that he invokes | ess these
freedons than the freedomto doubt and the freedom of research which, to his
mnd, do not permt any restrictions. The latter freedons are violated by the
Law of 13 July 1990 which elevates to the |l evel of only and unchal | engeabl e
truth what a group of individuals, judges of an international mlitary
tribunal, had decreed in advance as being authentic. M. Faurisson notes that
t he Spani sh and United Ki ngdom Governnents have recently recogni zed t hat
anti-revisionist |legislation of the French nodel is a step backward both for
the law and for history.

8.2 The author reiterates that the desire to fight anti-semtism cannot
justify any limtations on the freedomof research on a subject which is of
obvi ous interest to Jew sh organi zations: the author qualifies as
"exorbitant” the "privilege of censorship” fromwhich the representatives of
the Jewi sh community in France benefit. He observes that no other subject he
is anare of has ever become a virtual taboo for research, follow ng a request
by another political or religious community. To him no |aw should be al |l owed
to prohibit the publication of studies on any subject, under the pretext that
there is nothing to research on it.

8.3 M. Faurisson asserts that the State party has failed to provide the
slightest elenent of proof that his own witings and theses constitute a
"subtle formof contenporary anti-semtisni (see para. 7.2 above) or incite
the public to anti-semtic behaviour (see para. 7.5 above). He accuses

the State party of hybris in dismssing his research and witings as
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"pseudo-scientific" (" prétendunent scientifique "), and adds that he does not
deny anything but nmerely challenges what the State party refers to as a
"universally recogni zed reality" (" une réalité universellenent reconnue ").
The aut hor further observes that the revisionist school has, over the past two
decades, been able to dismss as doubtful or wong so many el enents of the
"universally recognized reality" that the inpugned | aw becones all the nore

unj ustifiable.

8.4 The author denies that there is any valid |egislation which woul d
prevent himfromchall enging the verdict and the judgment of the Internationa
Tribunal at Nurenberg. He challenges the State party's argunent that the
basi s for such prohibition precisely is the Law of 13 July 1990 as pure
tautology and petitio principis . He further notes that even French
jurisdictions have admtted that the procedures before and decisions of the
Internati onal Tribunal could justifiably be criticized. 5/

8.5 The aut hor observes that on the occasion of a recent revisionist affair
(case of Roger Garaudy), the vast najority of French intellectuals as well as
representatives of the French League for Human Ri ghts have publicly voiced
their opposition to the mai ntenance of the Law of 13 July 1990.

8.6 As to the violations of his right to freedomof expression and opi ni on
the author notes that this freedomrenains severely limted: thus, heis
denied the right of reply in the major nedia, and judicial procedures in his
case are tending to become cl osed proceedings ("... nes proces tendent a
devenir des procés & huis-clos "). Precisely because of the applicability of
the Law of 13 July 1990, it has becone an offence to provide col um space to
the author or to report the nature of his defence argunments during his trials.
M. Faurisson notes that he sued the newspaper Li bération for having refused
to grant hima right of reply; he was convicted in first instance and on

appeal and ordered to pay a fine to the newspaper's director. M. Faurisson
concludes that he is, in his ow country, "buried alive".

8.7 M. Faurisson argues that it would be wong to exam ne his case and his
situation purely in the light of |egal concepts. He suggests that his case
shoul d be exanmined in a larger context: by way of exanple, he invokes the
case of Galileo, whose discoveries were true, and any |aw, which would have
enabl ed his conviction, would have been by its very nature wong or absurd.
M. Faurisson contends that the Law of 13 July 1990 was hastily drafted and
put together by three individuals and that the draft |aw did not pass nuster
in the National Assenbly when introduced in early May 1990. He subnits that
it was only after the profanation of the Jew sh cenetery at Carpentras

(Vaucl use) on 10 May 1990 and the al |l eged "shamel ess expl oitati on”
("exploitation nauséabonde ") of this event by the then Mnister of the
Interior, P. Joxe, and the President of the National Assenbly, L. Fabius, that
the | aw passed. |If adopted under such circunstances, the author concludes, it
cannot but follow that it nust one day di sappear, just as the "nyth" of the
gas chanbers at Auschwitz

8.8 In a further subm ssion dated 3 July 1996 the State party explains the
pur poses pursued by the Act of 13 July 1990. It points out that the
introduction of the Act was in fact intended to serve the struggl e agai nst
anti-semtism In this context the State party refers to a statenent nade
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by the then Mnister of Justice, M. Arpaillange, before the Senate
characterizing the denial of the existence of the Hol ocaust as the
cont enporary expression of racismand anti-semtism

8.9 In his comments of 11 July 1996 made on the State party's subm ssion the
author reiterates his earlier argunents; inter alia he again challenges the
"accepted” version of the exterm nation of the Jews, because of its |ack of
evidence. In this context he refers for exanple to the fact that a decree
ordering the extermnation has never been found, and it has never been proven
how it was technically possible to kill so many peopl e by gas-asphyxi ati on.

He further recalls that visitors to Auschwi tz have been made to believe that
the gas chanber they see there is authentic, whereas the authorities know that
it is areconstruction, built on a different spot than the original is said to
have been. He concludes that as a historian, interested in the facts, he is
not willing to accept the traditional version of events and has no choi ce but
to contest it.

Exam nation of the nerits

9.1 The Human R ghts Committee has considered the present conmunication in
the light of all the infornation nade available to it by the parties, as it is
required to do under article 5, paragraph 1, of the Qptional Protocol

9.2 The Commttee takes note of public debates in France, including negative
comrents made by French parlianentarians on the Gayssot Act, as well as of
argunments put forward in other, mainly European, countries which support and
oppose the introduction of simlar |egislations.

9.3 Al though it does not contest that the application of the terns of the
Gayssot Act, which, in their effect, make it a crimnal offence to challenge
the conclusions and the verdict of the International MIlitary Tribunal at
Nurenberg, may |ead, under different conditions than the facts of the instant
case, to decisions or measures inconpatible with the Covenant, the Commttee
is not called upon to criticize in the abstract |aws enacted by States
parties. The task of the Conmittee under the Optional Protocol is to
ascertain whether the conditions of the restrictions inposed on the right to
freedom of expression are net in the communi cations which are brought before
it.

9.4 Any restriction on the right to freedomof expression nust cumul atively
nmeet the followi ng conditions: it must be provided by law, it nust address
one of the ains set out in paragraph 3 (a) and (b) of article 19, and nust be
necessary to achieve a legitinmate purpose.

9.5 The restriction on the author's freedom of expression was i ndeed
provided by lawi.e. the Act of 13 July 1990. It is the constant

jurisprudence of the Conmttee that the restrictive lawitself nust be in
conpliance with the provisions of the Covenant. In this regard the Commttee
concl udes, on the basis of the reading of the judgnent of the 17th Chanbre
correctionnelle du Tribunal de grande instance de Paris that the finding of
the author's guilt was based on his follow ng two statenments: "... | have
excel l ent reasons not to believe in the policy of extermnation of Jews or in
the nmagi c gas chanbers ... | wish to see that 100 per cent of the French
citizens realize that the nyth of the gas chanbers is a di shonest
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fabrication". H's conviction therefore did not encroach upon his right

to hold and express an opinion in general, rather the court convicted

M. Faurisson for having violated the rights and reputation of others. For
these reasons the Conmttee is satisfied that the Gayssot Act, as read,
interpreted and applied to the author's case by the French courts, is in
conpliance with the provisions of the Covenant.

9.6 To assess whether the restrictions placed on the author's freedom of
expression by his crimnal conviction were applied for the purposes provided
for by the Covenant, the Conmttee begins by noting, as it did in its General
Comrent 10 that the rights for the protection of which restrictions on the
freedom of expression are permtted by article 19, paragraph 3, nay relate to
the interests of other persons or to those of the community as a whole . Since
the statements nade by the author, read in their full context, were of a
nature as to raise or strengthen anti-semtic feelings, the restriction served
the respect of the Jewish conmunity to live free fromfear of an atnmosphere of
anti-senmtism The Commttee therefore concludes that the restriction of the
author's freedom of expression was perm ssible under article 19,

paragraph 3 (a), of the Covenant.

9.7 Lastly the Committee needs to consider whether the restriction of the
author's freedom of expression was necessary. The Conmttee noted the State
party's argument contending that the introduction of the Gayssot Act was
intended to serve the struggle against racismand anti-semtism It also
noted the statenment of a nenber of the French Governnent, the then Mnister of
Justice, which characterized the denial of the existence of the Hol ocaust as
the principal vehicle for anti-semtism In the absence in the nateria
before it of any argunent undernmining the validity of the State party's
position as to the necessity of the restriction, the Commttee is satisfied
that the restriction of M. Faurisson's freedom of expression was necessary
within the neaning of article 19, paragraph 3, of the Covenant.

10. The Human R ghts Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts as found by the Commttee do not reveal a
violation by France of article 19, paragraph 3, of the Covenant.

[ Adopted in English, French and Spani sh, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Conmttee's annual report to the General Assenbly.]

A Statenent by M. Thonmas Buer gent hal

As a survivor of the concentration canps of Auschwi tz and Sachsenhausen
whose father, maternal grandparents and many other famly nenbers were killed
in the Nazi Hol ocaust, | have no choice but to recuse nyself from
participating in the decision of this case.

Thomas Buer gent hal [si gned]
[Oiginal: English]
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B. | ndi vi dual opi ni on by N suke Ando (concurring)

Wiile | do not oppose the adoption of the Views by the Human Rights
Conmittee in the present case, | would |like to express ny concern about the
danger that the French legislation in question, the Gayssot Act, nmight entail
As | understand it, the Act crimnalises the negation ("contestation" in
French), by one of the neans enunerated in article 23 of the Law on the
Freedom of the Press of 1881, of one or several of the crines against humanity
in the sense of article 6 of the Statute of the International Mlitary
Tribunal of Nurenberg (see para. 4.2). In ny viewthe term"negation"
("contestation"), if loosely interpreted, could conprise various forns of
expression of opinions and thus has a possibility of threatening or
encroaching the right to freedom of expression, which constitutes an
i ndi spensabl e prerequisite for the proper functioning of a denmocratic society.
In order to elimnate this possibility it would probably be better to repl ace
the Act with a specific legislation prohibiting well-defined acts of
anti-senmtismor with a provision of the crimnal code protecting the rights
or reputations of others in general

N suke Ando [signed]
[Oiginal: English]

C | ndi vi dual opinion by Eizabeth Evatt and David Kretzmer,
co-signed by Eckart Klein (concurring)

1. Wil e we concur in the view of the Commttee that in the particul ar
circunstances of this case the right to freedom of expression of the author
was not violated, given the inportance of the issues involved we have deci ded
to append our separate, concurring, opinion.

2. Any restriction on the right to freedom of expression nust cumul atively
nmeet the followi ng conditions: it must be provided by law, it nust address
one of the ains set out in paragraph 3 (a) and (b) of article 19, and it nust
be necessary to achieve that aim In this case we are concerned with the
restriction on the author's freedom of expression arising fromhis conviction
for his statenents in the interview published in Le Choc du Miis . As this
convi ction was based on the prohibition laid down in the Gayssot Act, it was
indeed a restriction provided by law. The nain issue is whether the
restriction has been shown by the State party to be necessary, in terns of
article 19, paragraph 3 (a), for respect of the rights or reputations of

ot hers.

3. The State party has argued that the author's conviction was justified
"by the necessity of securing respect for the judgnment of the Internationa
MIlitary Tribunal at Nuremburg, and through it the nmenmory of the survivors and
t he descendants of the victins of Nazism"™ Wile we entertain no doubt

what soever that the author's statenents are highly offensive both to Hol ocaust
survivors and to descendants of Hol ocaust victins (as well as to many others),
t he question under the Covenant is whether a restriction on freedom of
expression in order to achieve this purpose may be regarded as a restriction
necessary for the respect of the rights of others.

4, Every individual has the right to be free not only fromdiscrimnation
on grounds of race, religion and national origins, but also fromincitenent to
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such discrimnation. This is stated expressly in article 7 of the Universa
Decl aration of Human Rights. It is inplicit in the obligation placed on
States parties under article 20, paragraph 2, of the Covenant to prohibit by

| aw any advocacy of national, racial or religious hatred that constitutes
incitement to discrimnation, hostility or violence. The crime for which the
aut hor was convi cted under the Gayssot Act does not expressly include the

el ement of incitenment, nor do the statenents which served as the basis for the
conviction fall clearly within the boundaries of incitenent, which the State
party was bound to prohibit, in accordance with article 20, paragraph 2
However, there may be circunstances in which the right of a person to be free
fromincitenment to discrimnation on grounds of race, religion or national
origins cannot be fully protected by a narrow, explicit |aw on incitenent that
falls precisely within the boundaries of article 20, paragraph 2. This is the
case where, in a particular social and historical context, statenents that do
not nmeet the strict legal criteria of incitenent can be shown to constitute
part of a pattern of incitenent against a given racial, religious or national
group, or where those interested in spreading hostility and hatred adopt

sophi sticated forns of speech that are not puni shable under the | aw agai nst
racial inciterment, even though their effect may be as pernicious as explicit
incitenent, if not nore so.

5. In the discussion in the French Senate on the Gayssot Act the then

M ni ster of Justice, M. Arpaillange, explained that the said | aw, which,
inter alia, prohibits denial of the Hol ocaust, was needed si nce Hol ocaust
denial is a contenporary expression of racismand anti-semtism Furthernore
the influence of the author's statenments on racial or religious hatred was
considered by the Paris Court of Appeal, which held that by virtue of the fact
that such statenents propagate ideas tending to revive Nazi doctrine and the
policy of racial discrimnation, they tend to disrupt the harnoni ous

coexi stence of different groups in France.

6. The notion that in the conditions of present-day France, Hol ocaust
denial nay constitute a formof incitement to anti-senitismcannot be
dismssed. This is a consequence not of the mere challenge to well-docunented
hi storical facts, established both by historians of different persuasions and
backgrounds as wel |l as by international and donestic tribunals, but of the
context, in which it is inplied, under the guise of inpartial academc
research, that the victins of Nazismwere guilty of dishonest fabrication

that the story of their victimzationis a nyth and that the gas chanbers in
whi ch so many peopl e were nurdered are "magic".

7. The Committee correctly points out, as it did in its General Comrent 10,
that the right for the protection of which restrictions on freedom of
expression are pernitted by article 19, paragraph 3, nay relate to the
interests of a community as a whole. This is especially the case in which the
right protected is the right to be free fromracial, national or religious
incitement. The French courts exam ned the statements nade by the aut hor and
canme to the conclusion that his statements were of a nature as to raise or
strengthen anti-semtic tendencies. It appears therefore that the restriction
on the author's freedom of expression served to protect the right of the
Jewi sh coomunity in France to live free fromfear of incitenent to
anti-senmtism This leads us to the conclusion that the State party has shown
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that the aimof the restrictions on the author's freedom of expression was to
respect the right of others, nentioned in article 19, paragraph 3. The nore
difficult question is whether inposing liability for such statenents was
necessary in order to protect that right.

8. The power given to States parties under article 19, paragraph 3, to

pl ace restrictions on freedom of expression, nust not be interpreted as

i cense to prohibit unpopul ar speech, or speech which sone sections of the
popul ation find offensive. Mich offensive speech may be regarded as speech
that inpinges on one of the values nentioned in article 19, paragraph 3 (a) or
(b) (the rights or reputations of others, national security, ordre public,
public health or norals). The Covenant therefore stipulates that the purpose
of protecting one of those values is not, of itself, sufficient reason to
restrict expression. The restriction nust be necessary to protect the given
value. This requirenent of necessity inplies an el ement of proportionality.
The scope of the restriction inposed on freedom of expression nust be
proportional to the value which the restriction serves to protect. It nust
not exceed that needed to protect that value. As the Conmttee stated inits
General Comment 10, the restriction nust not put the very right itself in

j eopar dy.

9. The Gayssot Act is phrased in the w dest | anguage and woul d seemto
prohi bit publication of bona fide research connected with matters deci ded by
the Nurenmburg Tribunal. Even if the purpose of this prohibition is to protect
the right to be free fromincitenent to anti-semtism the restrictions

i mposed do not neet the proportionality test. They do not link liability to
the intent of the author, nor to the tendency of the publication to incite to
anti-semtism Furthernore, the legitinmate object of the law could certainly
have been achieved by a less drastic provision that would not inply that the
State party had attenpted to turn historical truths and experiences into

| egi sl ati ve dognma that may not be chal l enged, no matter what the object behind

that challenge, nor its |likely consequences. |In the present case we are not
concerned, however, with the Gayssot Act, in abstracto , but only with the
restriction placed on the freedomof expression of the author by his

conviction for his statements in the interviewin Le Choc du Miis . Does this

restriction nmeet the proportionality test?

10. The French courts exam ned the author's statenents in great detail.
Their decisions, and the interviewitself, refute the author's argunent that
he is only driven by his interest in historical research. 1In the interview

the author denmanded that historians "particularly Jew sh historians" ("les
historiens, en particulier juifs") who agree that sone of the findings of the
Nurenburg Tribunal were m staken be prosecuted. The author referred to the
"magi ¢ gas chanber" ("la magi que chanbre a gaz") and to "the nyth of the gas
chanbers" ("l e nythe des chanbres a gaz"), that was a "dirty trick" ("une
gredinerie") endorsed by the victors in Nurenburg. The author has, in these
statenents, singled out Jewi sh historians over others, and has clearly inplied
that the Jews, the victins of the Nazis, concocted the story of gas chanbers
for their own purposes. Wile there is every reason to naintain protection of
bona fide historical research against restriction, even when it chall enges
accepted historical truths and by so doing offends people, anti-semtic

all egations of the sort nmade by the author, which violate the rights of others
in the way described, do not have the same claimto protection against
restriction. The restrictions placed on the author did not curb the core of
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his right to freedomof expression, nor did they in any way affect his freedom
of research; they were intimately linked to the value they were neant to
protect - the right to be free fromincitenent to racismor anti-semtism
protecting that value could not have been achieved in the circunstances by
less drastic means. It is for these reasons that we joined the Committee in
concluding that, in the specific circunstances of the case, the restrictions
on the author's freedom of expression nmet the proportionality test and were
necessary in order to protect the rights of others.

El i zabeth Evatt [signed]
Davi d Kretzner [signed]
Eckart Kl ein [signed]
[Oiginal: English]

D. [ ndi vi dual opinion by Cecilia Medina Quiroga (concurring)

1. I concur with the Conmittee's opinion in this case and wi sh to associate
nyself with the individual opinion formulated by Ms. Evatt and M. Kretzmer as
bei ng the one that nost clearly expresses ny own thoughts

2. I would like to add that a determning factor for ny position is the
fact that, although the wording of the Gayssot Act mght, in application
constitute a clear violation of article 19 of the Covenant, the French court
which tried M. Faurisson interpreted and applied that Act in the light of the
provi sions of the Covenant, thereby adapting the Act to France's internationa
obligations with regard to freedom of expression

Cecilia Medi na Quiroga [signed]
[Oiginal: Spanish]

E. | ndi vi dual opi nion by Raj sooner Lallah (concurring)

1. | have reservations on the approach adopted by the Commttee in arriving
at its conclusions. | also reach the sane conclusions for different reasons.
2. It is perhaps necessary to identify, in the first place, what

restrictions or prohibitions a State party may legitinately inpose, by law, on
the right to freedom of expression or opinion, whether under article 19,
paragraph 3, or 20, paragraph 2, of the Covenant; and, secondly, where the
non- observance of such restrictions or prohibitions is crimnalized by |aw,
what are the elenents of the offence that the law nust, in its fornul ation
provide for so that an individual may know what these el enents are and so that
he may be able to defend hinself, in respect of those elenents, by virtue of
the fundamental right to a fair trial by a Court conferred upon hi munder
article 14 of the Covenant.

3. The Comm ttee, and indeed ny col |l eagues Evatt and Kretzmer whose
separate opinion | have had the advantage of reading, have properly anal yzed
the purposes for which restrictions nmay legitimately be inposed under

article 19, paragraph 3, of the Covenant. They have al so properly underlined
the requirenent that the restrictions nust be necessary to achi eve those
purposes. | need not add anything further on this particul ar aspect of the
matter.
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4. In so far as restrictions or prohibitions in pursuance of article 20,
paragraph 2, are concerned, the el ement of necessity is nerged with the very
nature of the expression which may legitimately be prohibited by law, that is
to say, the expression nust anmobunt to advocacy of national, racial or
religious hatred that constitutes incitenment to discrimnation, hostility or
vi ol ence.

5. The second question as to what the | aw nust provide for, inits
formulation, is a nore difficult one. | would see no great difficulty in the
formul ation of a | aw which prohibits, in the very terns of article 20,
paragraph 2, the advocacy of national, racial or religious hatred that
constitutes incitenment to discrimnation, hostility or violence. The
fornul ati on becones nore problematic for the purposes of article 19,
paragraph 3. Because, here, it is not, as is the case under article 20
paragraph 2, the particular expression that nay be restricted but rather the
adverse effect that the expression nust necessarily have on the specified
objects or interests which paragraphs (a) and (b) are designed to protect. It
is the prejudice to these objects or interests which becones the materia

el ement of the restriction or prohibition and, consequently, of the offence.

6. As ny col | eagues Evatt and Kretzmer have noted, the Gayssot Act is
fornulated in the wi dest terns and woul d seemto prohibit publication of

bona fide research connected with principles and matters deci ded by the
Nurenberg Tribunal. It creates an absolute liability in respect of which no
def ence appears to be possible. It does not link liability either to the
intent of the author nor to the prejudice that it causes to respect for the
rights or reputati ons of others as required under article 19, paragraph 3 (a),
or to the protection of national security or of public order or of public
health or nmorals as required under article 19, paragraph 3 (b).

7. What is significant in the Gayssot Act is that it appears to
crimnalize, in substance, any challenge to the conclusions and the verdict of
the Nurenmberg Tribunal. Inits effects, the Act crimnalizes the bare denia

of historical facts. The assunption, in the provisions of the Act, that the
denial is necessarily anti-semtic or incites anti-senmtismis a Parlianmentary
or legislative judgment and is not a matter left to adjudication or judgnent
by the Courts. For this reason, the Act would appear, in principle, to put in
jeopardy the right of any person accused of a breach of the Act to be tried by
an i ndependent Court.

8. I am consci ous, however, that the Act nust not be read in abstracto

inits application to the author In this regard, the next question to be
exam ned i s whether any deficiencies in the Act, inits application to the
author, were or were not renedied by the Courts.

9. It woul d appear, as al so noted by ny col | eagues Evatt and Kretzmer that
the author's statements on racial or religious hatred were considered by the
French Courts. Those Courts cane to the conclusion that the statenents
propagat ed ideas tending to revive Nazi doctrine and the policy of racia
discrimnation. The statenments were al so found to have been of such a nature
as to raise or strengthen anti-semtic tendencies. It is beyond doubt that,
on the basis of the findings of the French Courts, the statenents of the

aut hor anounted to the advocacy of racial or religious hatred constituting
incitement, at the very least, to hostility and discrimnation towards people

but
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of the Jewi sh faith which France was entitled under article 20, paragraph 2,
of the Covenant to proscribe. 1In this regard, in considering this aspect of
the matter and reachi ng the concl usi ons which they did, the French Courts
woul d appear to have, quite properly, arrogated back to thensel ves the power
to decide a question which the Legislature had purported to decide by a

| egi sl ati ve judgenent.

10. What ever deficiencies, therefore, which the Act contained were, in the
case of the author, remedied by the Courts. Wen considering a conmunication
under the Qptional Protocol what nust be considered is the action of the State
as such, irrespective of whether the State had acted through its legislative
armor its judicial armor through both.

11. | conclude, therefore, that the creation of the offence provided for in
the Gayssot Act, as it has been applied by the Courts to the author's case,
falls nore appropriately, in ny view, within the powers of France under
article 20, paragraph 2, of the Covenant. The result is that there has, for
this reason, been no violation by France under the Covenant.

12. | amaware that the communi cation of the author was decl ared adm ssibl e
only with regard to article 19. | note, however, that no particular article
was specified by the author when subnmitting his communication. And, in the
course of the exchange of observations by both the author and the State party,
the substance of matters relevant to article 20, paragraph 2, were al so nooted
or brought in issue. | would see no substantive or procedural difficulty in

i nvoking article 20, paragraph 2.

13. Recourse to restrictions that are, in principle, permssible under
article 19, paragraph 3, bristles with difficulties, tending to destroy the
very existence of the right sought to be restricted. The right to freedom of
opi nion and expression is a nost valuable right and nay turn out to be too
fragile for survival in the face of the too frequently professed necessity for
its restriction in the wi de range of areas envi saged under paragraphs (a)

and (b) of article 19, paragraph 3.

Raj soorrer Lal | ah [si gned]
[Oiginal: English]

F. | ndi vi dual opi nion by Prafullachandra Bhagwat i (concurring)

The facts giving rise to this conmmuni cation have been set out in detai
inthe majority opinion of the Commttee and it would be an idle exercise for
me to reiterate the sane over again. | wll, instead, proceed straight away
to deal with the question of |aw raised by the author of the commrunication.
The question is whether the conviction of the author under the Gayssot Act was
violative of article 19, paragraph 2, of the International Covenant on QG vil
and Political R ghts.

Article 19, paragraph 2, declares that everyone shall have the right to
freedom of expression which includes freedomto inpart infornation and ideas
of all kinds through any nedia, but restrictions can be inposed on this
freedomunder article 19, paragraph 3, provided such restrictions curul atively
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neet the follow ng conditions: (1) they nmust be provided for by law, (2) they
nust address one of the ains enunerated in paragraph 3 (a) and 3 (b) of
article 19 and (3) they nust be necessary to achieve a legitinate purpose,
this last requirenent introducing the principle of proportionality.

The Gayssot Act was passed by the French Legislature on 13 July 1990
armendi ng the law on the Freedomof the Press by adding an article 24 bis which
made it an offence to contest the existence of the category of crines agai nst
hunmanity as defined in the London Charter of 8 August 1945 on the basis of
whi ch Nazi |eaders were tried and convicted by the International Mlitary
Tribunal at Nurenberg in 1945-46. The Gayssot Act thus provided restriction
on freedom of expression by naking it an offence to speak or wite denying the
exi stence of the Hol ocaust or of gas asphyxiation of Jews in gas chanbers by
Nazis. The author was convicted for breach of the provisions of the Gayssot
Act and it was therefore breach of this restriction on which the finding of
guilt recorded agai nst himwas based. The offending statements nade by the
aut hor on which his conviction was based were the foll ow ng

" No one will have nme adnmit that two plus two nake five, that the
earth is flat or that the Nurenberg trial was infallible. | have
excel l ent reasons not to believe in this policy of exterm nation of Jews
or in the magi c gas chanber "

"l would wish to see that 100 per cent of all French citizens realize
that the nyth of the gas chanbers is a dishonest fabrication ('est une
gredinerie'), endorsed by the victorious powers of Nurenberg in 1945-46
and officialized on 14 July 1990 by the current French Government with
the approval of the Court historians.”

These statenents were clearly in breach of the restriction inposed by the
Gayssot Act and were therefore plainly covered by the prohibition under the
Gayssot Act. But the question is whether the restriction inposed by the
Gayssot Act which formed the basis of the conviction of the author, satisfied
the other two elenents in article 19, paragraph 3, in order to pass the test
of permissible restriction

The second elenent in article 19, paragraph 3, requires that the
restriction inposed by the Gayssot Act nust address one of the ainms enunerated
in paragraph 3 (a) and (b) of article 19. It nust be necessary (a) for
respect of the rights or reputations of others or (b) for the protection of
national security or of public order (ordre public) or of public health or
norals. It would be difficult to bring the restriction under paragraph 3 (b)
because it cannot be said to be necessary for any of the purposes set out in
paragraph 3 (b). The only question to which it is necessary to address
oneself is whether the restriction can be said to be necessary for respect of
the rights and reputati ons of others so as to be justifiable under
paragraph 3 (a).

Now if a law were nmerely to prohibit any criticismof the functioning of
the International Mlitary Tribunal at Nurenberg or any denial of a historica
event sinpliciter, on pain of penalty, such | aw woul d not be justifiable under
paragraph 3 (a) of article 19 and it would clearly be inconsistent under
article 19, paragraph 2. But, it is clear fromthe subm ssions nmade by the
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State party and particularly, the subm ssion made on 3 July 1996 that the

obj ect and purpose of inposing restriction under the Gayssot Act on freedom of
expression was to prohibit or prevent insidious expression of anti-semtism
According to the State party:

"the denial of the Hol ocaust by authors who qualify thensel ves as
revi sionists could only be qualified as an expression of racismand the
principal vehicle of anti-senmtism”

"the denial of the genocide of the Jews during Wrld War Two fuels
debates of a profoundly anti-semtic character, since it accuses the
Jews of having fabricated thenselves the nyth of their extermnation."

Thus, according to the State party, the necessary consequence of denia
of extermnation of Jews by asphyxiation in the gas chanber was fuelling of
anti-senmitic sentinent by the clearest suggestion that the nyth of the gas
chanber was a di shonest fabrication by the Jews and it was in fact so
articulated by the author in his offending statenent.

It is therefore clear that the restriction on freedom of expression
i mposed by the Gayssot Act was intended to protect the Jew sh comunity

agai nst hostility, antagonismand ill-wll which woul d be generated agai nst
them by statenents inputing di shonest fabrication of the nyth of gas chanber
and extermnation of Jews by asphyxiation in the gas chanber. It nay be

noted, as observed by the Conmittee in its General Comment 10, that the rights
for the protection of which restrictions on the freedomof expression are
permtted by article 19, paragraph 3 (a), nmay relate to the interests of other
persons or to those of the commnity as a whole . Since the statenment nade by
the author, read in the context of its necessary consequence, was cal cul ated
or was at |east of such a nature as to raise or strengthen anti-semtic
feelings and create or pronote hatred, hostility or contenpt against the
Jewi sh coomunity as di shonest fabricators of lies, the restriction inposed on
such statenment by the Gayssot Act was intended to serve the purpose of respect
for the right and interest of the Jewi sh community to live free fromfear of
an at nosphere of anti-semtism hostility or contenpt. The second el ement
required for the applicability of article 19, paragraph 3, was therefore

sati sfied.

That takes nme to a consideration of the question whether the third
el ement could be said to have been satisfied in the present case. Was the
restriction on the author's freedom of expression inposed under the Gayssot
Act necessary for respect of the rights and interests of the Jewi sh community?
The answer mnust obviously be in the affirmative. If the restriction on
freedom of expression in the manner provided under the Gayssot Act had not
been inposed and statenents denyi ng the Hol ocaust and the exterm nation of
Jews by asphyxiation in the gas chanber had not been nmade penal, the author
and other revisionists |ike himcould have gone on naking statenents simlar
to the one which invited the conviction of the author and the necessary
consequence and fall-out of such statenments woul d have been, in the context
of the situation prevailing in Europe, pronotion and strengtheni ng of
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anti-semtic feelings, as enphatically pointed out by the State party inits
submi ssions. Therefore, the inposition of restriction by the Gayssot Act was
necessary for securing respect for the rights and interests of the Jew sh
community to live in society with full hurman dignity and free from an

at nosphere of anti-semtism

It is therefore clear that the restriction on freedom of expression
i nposed by the Gayssot Act satisfied all the three elenents required for the
applicability of article 19, paragraph 3, and was not inconsistent with
article 19, paragraph 2, and consequently, the conviction of the author under
the Gayssot Act was not violative of his freedom of expression guaranteed
under article 19, paragraph 2. | have reached this conclusion under the
greatest reluctance because | firmy believe that in a free denocratic
society, freedomof speech and expression is one of the nost prized freedons
whi ch nmust be defended and upheld at any cost and this should be particularly
so in the land of Voltaire. It is indeed unfortunate that in the world of
t oday, when sci ence and technol ogy have advanced the frontiers of know edge
and mankind is beginning to realize that human happi ness can be realized only
t hrough i nt er-dependence and cooperation, the threshold of tol erance should be
going down. It is high tinme nan should realize his spiritual dinension and
repl ace bitterness and hatred by | ove and conpassion, tol erance and
forgi veness

I have witten this separate opinion because, though | agree with the
maj ority conclusion of no violation, the process of reasoning through which I
have reached this conclusion is alittle different fromthe one which has
found favour with the majority.

Praf ul | achandra Bhagwati [signed]
[Oiginal: English]

Not es

1/ Cases Nos. 8348/ 78 and 8406/ 78 ( d.inmmerveen and Hagenbeek v.
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decl ared inadmssible 6 April 1983, para. 8 (b).

3/ No. 84-181 D.C. of 10 and 11 Cctober 1984, Rec. p. 78

4/ Case No. 9235/81 ( X v. Federal Republic of Germany ), declared
i nadm ssible 16 July 1982.
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