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respect of communi cation No. 240/1987. The text of the Views is
appended to the present docunent.

[ Annex]

*/ Made public by decision of the Human R ghts Comm ttee.

DEC240. 43
ANNEX

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on dvil and Political R ghts
- Forty-third session -

concer ni ng

Communi cati on No. 240/ 1987

Submtted by : Wllard Collins
(represented by counsel)

Aleged victim: The aut hor

State party : Janai ca

Date of communication : 25 August 1987

(initial subm ssion)

Date of the decision on admssibility : 2 Novenber 1988

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 1 Novenber 1991,

Havi ng consi der ed comuni cation No. 240/1987, submtted to
the Coomttee by Wllard Collins under the Qotional Protocol to
the International Covenant on Gvil and Political R ghts,

Havi ng taken into account all witten infornation nade
avail able to it by the author of the communication and by the
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State party,

Adopts its Views under article 5, paragraph 4, of the
Optional Protocol. **/

**/  An individual opinion submtted by Ms. Christine Chanet
and Messrs. K Herndl, Fr. Aguilar Wbina and B. Wnnergren is
appended.

The facts as presented by the author

1. The author of the communication dated 25 August 1987 is
Wllard Collins, a Jamaican citizen currently awaiting execution
at St. Catherine District Prison, Jamaica. He clains to be the
victimof a violation by Jamaica of articles 7, 10, and 14,
paragraphs 1, 2, and 3(e), of the International Covenant on QG vil
and Political Rghts. He is represented by counsel.

2.1 The author is an ex-corporal in the Jamai can police force.
He was arrested on 16 June 1981 in connection with the nurder, on
23 Novenber 1980, of one Rudol ph Johnson in the parish of St.

Cat herine, Jamai ca. The prosecution contended that the author
shot the victimw th his service weapon because he owed hima
substantial anmount of noney, and that he had procured the

assi stance of a taxi driver, one CE, to drive himand the
victimto the scene of the crime and to assist with the di sposal
of the body.

2.2 Initially, CE had been arrested on 28 Novenber 1980 and
detai ned in connection with the nmurder. Sone nonths later, he
was rel eased upon direction of the investigating officer, one
Detective Sergeant R G, who had taken charge of the police
investigations on his own initiative, in the author's opinion
because he was CE 's brother-in-law and the father of a girl
born to CE's sister. CE |ater becane the prosecution's
principal witness and only purported eye-witness to the crine.

2.3 The author was initially brought before the Portl and
Magi strates Court in connection with his application for bail and
for directions as to the nost appropriate venue for the
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prelimnary hearing. The Magistrate granted the author's
application for a transfer of the venue of the prelimnary
hearing, as the author was well known in the Portland area and it
was doubtful whether he would receive a fair trial there. Mre
particularly, the author was well known to the business

associ ates of the Magistrate hinself, and the author was known to
have bad business relations with those associates. During the
hearing of the application, the Magistrate all egedly said,
apparently only as an aside, that if he were to try the author he
woul d ensure that a capital sentence be pronounced.

2.4 M. Qllins' prelimnary hearing took place in Spanish Town,
parish of St. Catherine, on 15 Cctober 1981; he was ordered to
stand trial for nmurder. Detective G, then stationed in a
different parish (Kingston), neverthel ess remained i n charge of
the police investigations.

2.5 The author's trial began in the St. Catherine Grcuit Court,
Spani sh Town, on 7 January 1982; he was represented by F.P.

QC, and junior counsel, AW In spite of the prosecution's
contention that the author shot M. Johnson wi thout provocation,
no plausible notive for the killing could be advanced. The
inference to be drawn fromthe prosecution's case was that M.
Col lins had sought to buy a car froma third party via the
victim and that he shot M. Johnson to avoi d payi ng the bal ance
of the anmount owed for the car. Throughout the proceedi ngs, the
author maintained that CE hinself had coomtted the crine, and
that he used the author's service weapon after renoving it from
the author's apartnent. M. Collins further asserts that he
never thought of not honouring his debt towards the deceased and
mai ntai ns that the bal ance was pai d pursuant to an agreenent

whi ch he had arranged for his bank manager to prepare. The bank
manager, D. A, confirned this version during the first trial

2.6 During the trial in January 1982, several w tnesses,

i ncluding nmenbers of the author's famly, testified on the
author's behalf, confirmng that he was at home when the victim
was believed to have been shot. Five of the twelve days of the
trial were devoted to testinony of defence w tnesses. At the
conclusion of the trial, the jury was unable to return a verdict.
The author was ordered to be retried and renmanded i n cust ody.

2.7 The re-trial began in the Hone Grcuit Court, Kingston, on
24 Cctober 1983. M. Collins was represented by HC, QC The
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aut hor submts that Detective G continued to mani pul ate the
judicial process as well as the jurors. Justice G, who had
heard previ ous applications on behalf of the author in the

Portl and Magi strates Court, was assigned to hear the re-trial;
the aut hor imredi ately conplained to counsel that the judge was
bi ased against him in the light of the statenent referred to in
paragraph 2.3 above. H C told himthat nothing could be done
about this.

2.8 The author notes that on 26 Cctober 1983, two w tnesses who
were present in court and ready to testify on his behal f, M.
BH and Ms. Bl.H, saw three nmenbers of the jury board a police
car driven by Detective G Bl.H followed the car to a quiet

| ane, where she found G and his assistant talking to the jury
menbers, indicating that he depended on them and aski ng t hem not
tolet himdown. A simlar scene was wi tnessed by Bl.H on the
foll owi ng day, upon which she inforned counsel, in the author's
presence, of the attenpted jury tanpering w tnessed by her. H C
promsed to notify the judge but failed to do so. He was

rem nded of the matter on 28 Cctober 1983, the final day of the
trial, when he allegedly told M. Collins that it was too late to
act .

2.9 Finally, the author indicates that one other witness who
woul d have been able to provide credible testinony to the effect
that CE was the nurderer and had in fact used the author's
servi ce weapon for the killing, was prepared to give evi dence on
his behal f during the second trial. This witness hinself states
that he was available to give evidence during the first trial,
but was prevented fromdoing so by Detective G and C E., who
threatened to kill himand his famly if he were to testify in
court. As aresult, this witness noved to a renote part of

Jamai ca. Wen he returned to Spani sh Town, he was assaulted by a
group of individuals which included CE |n the circunstances,
the witness did not attend the re-trial.

2.10 On 28 Cctober 1983, the author was found guilty as charged
and sentenced to death. He states that his re-trial only |asted
five days because none of the w tnesses who were called to give
evidence on his behalf during the first trial were called to do
so at the re-trial. He blanes this on the actions of his
counsel, HC, and of Detective G In this context, he notes
that his counsel nentioned to himthat he did not wish the trial
to proceed beyond Friday 28 Cctober, as he had ot her professional
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obligations to attend to in another part of the country at the
begi nning of the follow ng week. The author further notes that
the jury was sent out to consider its verdict |ate on a Friday
afternoon, thereby putting undue pressure on it to return an
early deci sion.

2.11 The author appealed to the Court of Appeal of Jamaica, which
di smssed the appeal on 11 February 1986. He notes that he has
encountered nmany problens in obtaining a copy of the witten
judgnent of the Court of Appeal. As to the possibility of a
petition for special |eave to appeal to the Judicial Commttee of
the Privy Council, he notes that as |eading counsel in London has
opined that there is no nerit in such a petition, this renedy
provi des no prospective avenue of redress.

2.12 As to the conditions of his detention, the author indicates
that he has suffered ill-treatnent on death row on severa
occasions. On 28 May 1990, the author was anong a nunber of
prisoners searched by approximately 60 prison warders, who not
only injured the author but also forced himto undress in the
presence of other innmates, warders, soldiers and policenen,
contrary to Section 192, paragraph 3, of the Jamai can Prisons Act
1947. Wen the author sought to invoke his rights under this
provi sion, he was subjected to severe beatings by three warders,
one of whomhit himseveral tines with a heavy riot club. H's
counsel conpl ained of the treatnent to the authorities and the
Par | iamentary Orbudsman; no foll owup on the conpl aint has been
notified to the author or to his counsel, although the author has
served notice of his desire to see the behaviour of the warders
sanctioned. On several subsequent occasions, in particular on 10
Sept enber 1990 when he conpl ai ned to a warder who had been
interfering wth his nail and sonetines withholding it

al toget her, the author was physically assaulted; as a result, he
was injured on his hand, which required nedical attention and
several stitches to nend his injury.

The conpl ai nt

3.1 The author contends that the conduct of his re-trial in
Qctober 1983 violated article 14, paragraphs 1, 2, and 3(e), of
the Covenant. |In particular, he submts that the judge was

bi ased against him as nanifested by his previous statenent nade
in the Portland Magi strates Court. In the author's opinion, the
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appoi ntment of the judge violated his rights to equality before
the court, to a fair hearing by an inpartial tribunal, and to be
presuned i nnocent until found guilty according to law. In this
context, he explains that it is a general rule of crimna
procedure in Janaica that the judge presiding over a trial should
not have any prior involvenent in the case, and no prior

i nvol venent with the defendant, unless such prior involvenent is
notified to all the parties and no objections are raised. It is
further explained that the rationale for the general rule is that
the presentation of the evidence at prelimnary hearings in
crimnal cases is not subject to the sane strict rules of

evi dence governing a trial, and that it is, accordingly,
considered wong for a trial judge to have heard evi dence in
those circunstances at an earlier stage of the proceedings. No
such procedure was followed in the author's case.

3.2 As tothe claimof jury tanpering by Detective G, the

aut hor explains that although such allegations are rare in
capital cases, they are not unheard of in Jamaica. In his case,
Detective G took charge of a police investigation in a nmatter in
whi ch he was personal ly involved through his famly links with
C E, whomthe author suspected of having killed M. Johnson.
The author clains that G's tanpering with jury menbers,
including the foreman of the jury, during the re-trial, as well
as his intimdation of a key defence w tness who m ght otherw se
have testified on his behalf, constitute a serious violation of
his rights under article 14, paragraphs 1 and 2.

3.3 The author affirns that the conduct of his defence by HC
during the second trial, inits effect, deprived himof a fair
trial and violated his right, under article 14, paragraph 3(e),
to have w tnesses testify on his behal f under the same conditions
as the witnesses against him Thus, counsel did not call several
W t nesses who were present in court throughout the re-trial and
ready to testify on his behalf, including BH and Bl.H; nor did
he arrange for the author's bank manager to testify at the
re-trial, although he had given evidence at the first trial.

3.4 It is further submtted that the non-availability of the
author's alibi evidence during the re-trial was particularly
crucial, inthe light of the weakness of the prosecution's case
whi ch was based on the evidence of a witness who had initially
been detained in connection with the nurder and who, at the time
of his testinony, had just served a prison termof eighteen
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months for the theft of three cars. These circunstances are said
to corroborate the author's claimof a violation of article 14,
paragraphs 1 and 3(e): the absence of defence evidence violated a
fundamental prerequisite of a fair trial, and HC 's failure to
ensure that defence evidence be put before the court is said to
constitute a gross violation of the author's rights.

3.5 The author submts that the beatings he was subjected to on
death rowin May and Septenber 1990, as well as the interference
with his correspondence, constitute violations of his rights under
articles 7 and 10, paragraph 1, of the Covenant. He adds that
Detective G is nowin charge of crinme prevention in the parish of
St. Catherine, where the prison is |ocated, and expresses fear
that G may use his position for further attacks on his integrity.

3.6 Finally, the author's detention in the death row section of
St. Catherine District Prison since 28 Qctober 1983 is said to
constitute a separate violation of article 7, as the severe nental
stress suffered by the author due to the continued uncertainty
about his situation is not a function of legal but prinmarily
political considerations.

3.7 As to the requirenent of exhaustion of domestic renedies,
counsel recalls the Commttee' s established jurisprudence that
renmedi es nmust not only be avail abl e but also effective, and that
the State party has an obligation to provide sone evi dence that
there woul d be a reasonabl e prospect that domestic renedi es would
be effective. He submts that neither a petition for special

| eave to appeal to the Judicial Commttee of the Privy Council nor
a constitutional notion in the Suprene (Constitutional) Court of
Jamai ca woul d provi de effective renedies.

3.8 Inthis context, it is submtted that the case cannot be
brought within the anbit of Section 110, paragraphs 1 and 2, of

t he Jamai can Constitution governing the nodalities under which the
Court of Appeal may grant |eave to appeal to the Judicia

Commttee of the Privy Council. Firstly, at no stage in the
judicial proceedings did a question as to the interpretation of
the Jamai can Constitution arise, as required by Section 110,
paragraph 1(c). Secondly, the general criteria for granting | eave
to the Privy Council in Section 110, paragraph 2(a) (a question of
great general or public inportance or otherw se such that it ought
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to be submtted to the Privy Council) were not net in the case.

3.9 As to the power of the Judicial Conmttee, under Section 110,
paragraph 3, of the Constitution, to grant special |eave to appea
froma decision of the Court of Appeal, counsel affirns that any
application for special |eave requires the submssion of a | egal
opi nion from Leadi ng Counsel, to the effect that there is nmerit in
seeking leave. |In the author's case, Leading Counsel, the

Presi dent of the Bar Council (United Kingdom, has advised that

t he substantive issues involved do not fall wthin the narrow
jurisdiction of the Judicial Coonmttee. Leading Counsel considers
that al though there were weaknesses in the evi dence agai nst the
author during his re-trial, as well as in the handling of the

def ence case, the likelihood of the Judicial Commttee to grant
special |eave to appeal in respect of those matters woul d be
renot e.

3.10 To petition the Judicial Coomttee in the current

ci rcunst ances woul d i nvol ve discarding highly qualified | ega
advi ce that such an avenue woul d be inappropriate; counsel
submts that since the author has diligently considered the
possibility of petitioning the Judicial Commttee, he should not
now be penalized for accepting the advice of Leadi ng Counsel.
Finally, it is submtted that recourse to the Judicial Commttee
in instances in which an applicationis likely to fail woul d

i nvol ve the subm ssion of a | arge nunber of unmeritorious
petitions to the Judicial Conmttee, w th danmagi ng consequences
for the judicial procedure before that body. Such a consequence,
it is submtted, cannot have been the purpose of the rule laid
down in article 5 of the Qoptional Protocol.

3.11 Counsel further asserts that a constitutional notion in the
Suprene (Constitutional) Court does not provide the author with
an effective donestic renmedy. |In this context, he advances three
argunments: firstly, Section 25 of the Jamai can Constitution,

whi ch provides for the "enforcenent” of the individual rights
guar ant eed under Chapter Three of the Constitution, including the
right to a fair trial, would not provide an appropriate renedy in
the circunstances of the case, as "enforcenment” within the
nmeani ng of Section 25 woul d invol ve ordering a second re-tri al
which, nore than ten years after the nmurder of M. Johnson, is an
i npractical proposition. Secondly, it is submtted that the
proviso to Section 25, paragraph 2, nanely that the Suprene Court
shall not exercise its powers if it is satisfied that adequate
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nmeans of redress for the contravention alleged are, or have been,
avail able to the applicant, applies to the author's case.
Finally, a constitutional renedy is not "avail able" to the

aut hor, because the State party does not grant legal aid for the
purpose of filing constitutional notions in the Suprene Court,
and | awers in Janmaica are generally unwilling to argue such
nmotions on a pro bono basis.

The State party's observations

4. The State party, by subm ssion of 20 July 1988, contends that
t he comuni cation is inadm ssi bl e on the grounds of

non- exhausti on of donestic renedies, since the author retains the
right, under Section 110 of the Jamai can Constitution, to
petition the Judicial Conmttee of the Privy Council for special

| eave to appeal. It adds that it issued the witten judgnment of
the Court of Appeal of Janamica on 17 March 1986 and that it was
avail able to the author and to his counsel; legal aid would be

available to the author to petition the Judicial Conmttee
pursuant to Section 3, paragraph 1, of the Poor Prisoners'
Def ence Act.

The Coomittee's adm ssibility considerations and deci sion

5.1 During its 34th session, the Conmttee considered the
admssibility of the communication. Wth regard to the

requi renent of exhaustion of donestic renedies, it found that, in
the circunstances, a petition for special |eave to appeal to the
Judicial Conmttee of the Privy Council did not constitute an
avai | abl e and effective renedy within the neaning of the Qoptional
Protocol. Furthernore, it enphasi zed that unreasonably prol onged
del ays had been encountered in obtaining the witten judgnent of
the Court of Appeal of Janaica, the subm ssion of which to the
Judicial Conmttee was a prerequisite for an application for

| eave to appeal to be entertained. In M. Collins' case, it was
undi sputed that he had not received the witten judgnent of the
Court of Appeal approxinately two years after the di smssal of
hi s appeal .

5.2 On 2 Novenber 1988, accordingly, the Human R ghts Commttee
decl ared the conmuni cati on adm ssi bl e.
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The State party's objections to the admssibility deci sion and

the Coomttee's requests for further clarifications

6.1 By two submssions of 25 May 1989 and 22 February 1990, the
State party rejects the Coomttee's findings of admssibility and
chal | enges the reasoning described in paragraph 5.1 above. In
particular, it submts that the fact that the power of the
Judicial Coonmttee of the Privy Council to grant special |eave to
appeal pursuant to Section 110, paragraph 3, of the Constitution,
is discretionary, does not relieve M. Collins fromhis
obligation to pursue this renedy. It contends that

"[a] renmedy is no |l ess a renedy because there is, inherent
in structure, a prelimnary stage which nust be undergone
before the renedy itself becones properly applicable. In
the instant case, an application to the Privy Council for
special | eave [to appeal] from decisions of the Court of
Appeal is considered in a judicial hearing and a
determnation thereon is made on grounds which are whol |y
judicial and reasonable. The Privy Council refuses to grant
| eave to appeal if it considers that there is no nmerit in
the appeal. Therefore, where special |eave was refused, the
applicant cannot say [that] he has no renedy...."

6.2 The State party criticizes the Commttee' s interpretation of
article 5 paragraph 2(b), of the Qotional Protocol, according to
whi ch a domestic remedy nust be both avail able and effective as
"a gloss on the relevant provisions of the Qotional Protocol”: in
the instant case, the effectiveness of the renedy nust in any
event be denonstrated by the power of the Judicial Commttee to
entertain an appeal .

6.3 The State party affirns that even if the Judicial Commttee
were to dismss the author's petition for special |eave to
appeal , the comuni cation woul d renain i nadm ssi bl e on the ground
of non-exhaustion of domestic renedies, since M. Collins woul d
retain the right to apply for constitutional redress in the
Suprene (Constitutional) Court, alleging a violation of his right
toafair trial, protected by Section 20 of the Constitution.

6.4 Considering that further infornation about the
constitutional remedy which the State party clains remai ns open
to M. Collins would assist it in the consideration of the
communi cation, the Commttee adopted an interlocutory decision
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during its 37th session, on 2 Novenber 1989. Init, the State
party was requested to clarify whether the Suprene
(Constitutional) Court had had the opportunity to determ ne,
pursuant to section 25, paragraph 2, of the Jamai can
Constitution, whether an appeal to the Court of Appeal and the
Judicial Coonmttee of the Privy Council constituted "adequate
nmeans of redress" for individuals who claimthat their right to a
fair trial, as guaranteed by section 20, paragraph 1, of the
Constitution, had been violated. Should the answer be in the
affirmative, the State party was asked to al so clarify whether
the Suprene (Constitutional) Court had declined to exercise its
powers under section 25, paragraph 2, in respect of such
applications, on the ground that adequate neans of redress were
already provided for in law By submssion of 22 February 1990,
the State party replied that the Supreme (Constitutional) Court
had not had the opportunity to consider the issue. It reiterated
its request of 25 May 1989 that the decision on admssibility be
revised, citing rule 93, paragraph 4, of the Coonmttee's rul es of
pr ocedur e.

6.5 In June 1991, author's counsel infornmed the Conmttee that
the Suprene (Constitutional) Court had rendered its judgment in
the cases of Earl Pratt and |Ivan Morgan, on whose behal f
constitutional notions had been filed earlier in 1991. ' In the
[ight of this judgment and in order better to appreciate whether
recourse to the Suprene (Constitutional) Court was a remedy which
the author had to exhaust for purposes of the otional Protocol,
the Commttee adopted a second interlocutory decision during its
42nd session, on 24 July 1991. |In this decision, the State party
was requested to provide detailed information on the availability
of legal aid or free legal representation for the purpose of
constitutional notions, as well as exanples of such cases in
which legal aid mght have been granted or free | egal
representati on mght have been procured by applicants. The State
party did not forward this information within the deadline set by
the Coomttee, that is, 26 Septenber 1991. By subm ssion of 10
Qct ober 1991 concerning another case, the State party replied
that no provision for legal aid in respect of constitutional

1 Oh 6 April 1989, the Human R ghts Commttee had adopted
its Views under article 5, paragraph 4, of the Qotional Protocol
in respect of these cases: see CCPR/ (J35/D 210/1986 and
225/ 1987.
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moti ons exi sts under Jamaican | aw, and that the Covenant does not
oblige the State party to provide legal aid for this purpose.

6.6 In both of the above interlocutory decisions, as well as by
note verbal e dated 18 April 1990 addressed to it by the
Commttee's Secretariat, the State party was requested to al so
provide infornation and observations in respect of the substance
of the author's allegations. In its interlocutory decision of 24
July 1991, the Coomttee added that should no comments be
forthcomng fromthe State party on the nerits of the author's
allegations, it mght decide to give due consideration to these
al | egati ons.

6.7 In spite of the Conmttee's repeated requests and rem nders,
the State party did not provide detailed information and
observations in respect of the substance of the author's
allegations. 1In this respect, it nerely observed, by subm ssion
of 4 Septenber 1990, that the facts as submtted by M. Collins
seek to raise issues of facts and evidence in the case which the
Comm ttee has no conpetence to eval uate, adducing in support of
its contention a decision adopted by the Human R ghts Comm ttee

i n Novenber 1989. 2

Post -adm ssibility proceedi ngs and exam nation of nerits

7.1 In the light of the above, the Conmttee decides to proceed
with its consideration of the communication. The Commttee has
taken note of the State party's position, fornulated after the
decision on admssibility, and takes the opportunity to expand
upon its admssibility findings.

7.2 The Commttee has considered the State party's argunent that
the fact that the power of the Judicial Conmttee of the Privy
Council to grant |eave to appeal, pursuant to Section 110,
paragraph 3, of the Jamaican Constitution, is limted, does not
absol ve an applicant fromavailing hinself of this renedy.

7.3 The Commttee appreciates that the discretionary el enent in
the Judicial Commttee's power to grant special |eave to appeal
pursuant to Section 110, paragraph 3, does not in itself relieve

2 See Communi cation No. 369/1989 ( GS. v. Jamaica),
deci sion of 8 Novenber 1989, paragraph 3. 2.
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the aut hor of a communication under the Qptional Protocol of his
obligation to pursue this renedy. However, for the reasons set
out below, the Commttee believes that the present case does not
fall within the conpetence of the Judicial Commttee, as al so
cont ended by | eadi ng counsel in the case.

7.4 In determning whether to grant |eave to appeal to the
Judicial Coonmttee, the Court of Appeal of Janmai ca nust generally
ascertain, under Section 110, paragraphs 1(c) and 2(a) of the
Janai can Constitution, whether the proceedings involve a question
as to the interpretation of the Janaican Constitution or a
question of great general or public inportance or otherw se such

that it should be submtted to the Privy Council. Pursuant to
the powers conferred upon it by Section 110, paragraph 3, the
Judicial Conmmttee applies simlar considerations. |In granting

special |eave to appeal, the Judicial Commttee is concerned with
matters of public interest arising out of the interpretati on of

| egal issues in a case, such as the rul es governing
identification procedures. There is no precedent to support the
conclusion that the Judicial Commttee woul d consider issues of
alleged irregularities in the admnistration of justice, or that
it would consider itself conpetent to enquire into the conduct of
a crimnal case. Such matters, however, are central to the

aut hor's conpl ai nt, which does not otherw se raise | egal issues
of general or public interest. In this context, the Coomttee
notes that the evaluation of evidence and the sunm ng up of

rel evant | egal issues by the judge was neither arbitrary nor
amounted to a denial of justice, and that the judgnent of the
Court of Appeal clearly addressed the grounds of appeal.

7.5 In the particular circunstances of the case, therefore, the
Commttee finds that a petition for |eave to appeal to the
Judicial Commttee of the Privy Council would have no prospect of
success; accordingly, it does not constitute an effective remedy
wi thin the nmeaning of the ptional Protocol

7.6 Simlar considerations apply to the author's possibility of
obt ai ning the redress sought by applying for constitutional
redress in the Suprene (Constitutional) Court. A renedy is not
"avai |l abl e" within the nmeaning of the Qoptional Protocol where, as
in the instant case, no legal aid is nade avail able in respect of
constitutional notions, and no lawer is willing to represent the
author for this purpose on a pro bono basis. The Conmttee
further reiterates that in capital punishnment cases, |egal aid
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shoul d not only be nade available; it should al so enabl e counsel
to prepare his client's defence in circunstances that can ensure
justice. 3

7.7 For the reasons set out above, the Commttee finds that a
petition for special |eave to appeal to the Judicial Commttee of
the Privy Council and a constitutional notion in the Suprene
(Constitutional) Court are not renedi es that the author woul d
have to exhaust for purposes of the ptional Protocol. It
therefore concludes that there is no reason to reverse its
decision on admssibility of 2 Novenber 1988.

8.1 Wth respect to the alleged violations of the Covenant, four
i ssues are before the Commttee: (a) whether the conduct of the
author's re-trial by a judge with a previous involvenent in the
case violated the author's rights under article 14, paragraphs 1
and 2, of the Covenant; (b) whether the alleged tanpering wth
nmenbers of the jury by the investigating officer, and the all eged
intimdation of witnesses by the sane officer, violated the

af orenenti oned provisions; (c) whether the failure of author's
counsel in the re-trial to call wtnesses on his behal f viol ated
article 14, paragraph 3(e); and (d) whether the author's all eged
ill-treatment on death row anounts to violations of articles 7
and 10.

8.2 Concerning the substance of M. Collins' allegations, the
Commttee regrets that several requests for clarifications

not w t hst andi ng (requests which were reiterated in two
interlocutory decisions adopted after the decision on
admssibility of 2 Novenber 1988), the State party has confined
itself to the observation that the facts relied upon by the

aut hor seek to raise issues of facts and evidence that the
Commttee is not conpetent to evaluate. The Commttee cannot but
interpret this as the State party's refusal to co-operate under
article 4, paragraph 2, of the Optional Protocol. Article 4,
paragraph 2, of the ptional Protocol enjoins a State party to
investigate in good faith all the allegations of violations of
the Covenant nmade against it and its judicial authorities, and to
nmake available to the Commttee all the information at its

3 See Views in Communication No. 250/1987 ( Carlton Reid

v. Jamaica ), decision of 20 July 1990, paragraph 13.
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di sposal. The summary di smssal of the author's allegations, as
in the present case, does not neet the requirenments of article 4,
paragraph 2. In the circunstances, due wei ght nust be given to
the author's allegations, to the extent that they have been

credi bly substanti at ed.

8.3 The Coomttee does not accept the State party's contention
that the communi cation nmerely seeks to raise issues of facts and
evi dence which the Commttee does not have the conpetence to
evaluate. It is the Commttee's established jurisprudence that
it isinprinciple for the appellate courts of States parties to
the Covenant to evaluate facts and evidence in a particul ar case
or to review specific instructions to the jury by the judge,
unless it can be ascertained that the instructions to the jury
were clearly arbitrary or anmounted to a denial of justice, or
that the judge clearly violated his obligation of inpartiality
(see Views on Communi cation No. 253/1987 - Paul Kelly v. Janmaica ,
decision of 8 April 1991, paragraph 5.13). 1In the present case,
the Conmttee has been requested to examne nmatters in this
|atter category. After careful consideration of the materia
before it, the Commttee cannot conclude that the renark
attributed to Justice G in the coomttal proceedings before the
Portland Magi strates Court resulted in a denial of justice for

M. Collins during his re-trial in the Home Grcuit Court of
Kingston. The author has not even alleged in which respect the
instructions given by the judge to the jury were either arbitrary
or reflected partiality. The Commttee further notes that the
verdict of the jury necessarily entailed a nmandatory death
sentence, by which the judge was bound. Secondly, the Commttee
notes that, although the author states that he apprised his
counsel of the judge's alleged bias towards him counsel opined
that it was preferable to let the trial proceed. Nor was the
matter rai sed on appeal, although the author's case was at al
times in the hands of a professional adviser. Even if the remark
was i ndeed nmade, in the absence of clear evidence of professional
negl i gence on the part of counsel, it is not for the Commttee to
question the latter's professional judgnment. 1In the

ci rcunstances, the Conmttee finds no violation of article 14,
paragraphs 1 and 2.

8.4 Smlar considerations apply to the alleged attenpts at jury
tanpering by the investigating officer in the case. In a trial

by jury, the necessity to evaluate facts and evi dence

i ndependently and inpartially also applies to the jury; it is
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inmportant that all the jurors be placed in a position in which
they nay assess the facts and the evidence in an objective
manner, so as to be able to return a just verdict. On the other
hand, the Commttee observes that where alleged inproprieties in
t he behaviour of jurors or attenpts at jury tanpering cone to the
know edge of either of the parties, these alleged inproprieties
shoul d have been chal | enged before the court. |In the present
case, the author clains that his counsel was inforned, on 27

Qct ober 1983, that Detective G, the investigating officer, had
sought to influence nenbers of the jury. GCounsel neither
conveyed this information to the judge nor sought to chall enge
the jurors allegedly influenced by Detective G; in the
Commttee's opinion, if it had been thought that the conplaint
was tenable, it woul d have been raised before the courts.
Accordingly, the Coomttee cannot conclude that M. Collins'
rights under article 14, paragraphs 1 and 2, were violated by the
State party in this respect.

8.5 As to the author's claimof a violation of article 14,
paragraph 3(e), the Commttee notes that at |east two w tnesses
who woul d have been willing to testify on the author's behal f
were present in the courtroomduring the re-trial

Not wi t hst andi ng the author's repeated requests, they were not
called. As author's counsel had been privately retained, his
decision not to call these w tnesses cannot, however, be
attributed to the State party. In the view of the Coommttee,
counsel's failure to call defence witnesses did not violate the
author's right under article 14, paragraph 3(e).

8.6 As tothe author's allegations of ill-treatnment on death
row, the Commttee observes that the State party has not
addressed this claim in spite of the Commttee's request that it
do so. It further notes that the author brought his grievances
to the attention of the prison authorities, including the
Superintendent of St. Catherine D strict Prison, and to the
Par|iamentary QOrbudsnman, and swore affidavits in this context.
Apart fromthe re-location of sone prison warders involved in the
ill-treatment of the author on 28 May 1990, however, the

Comm ttee has not been notified whether the investigations into
the author's allegation have been concl uded sone ei ght een nont hs
after the event, or whether, indeed, they are proceeding. In the
ci rcunst ances, the author shoul d be deenmed to have conplied with
the requirenent of exhaustion of donmestic renedies, pursuant to
article 5 paragraph 2(b), of the Qotional Protocol. Wth
respect to the substance of the allegation and in the absence of
any information to the contrary fromthe State party, the
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Commttee finds the allegations substantiated and consi ders t hat
the treatnent of M. Collins on 28 May 1990 and on 10 Septenber
1990 reveals a violation of article 10, paragraph 1

8.7 As tothe author's claimunder article 7, the Commttee
observes that it equally has not been refuted by the State party.
The cl ai m havi ng been sufficiently substantiated, the Conmttee
concl udes that the beatings M. Collins was subjected to by three
prison warders on 28 May 1990, as well as the injuries he
sustained as a result of another assault on 10 Septenber 1990,
constitute cruel, inhuman and degrading treatnment within the
meani ng of article 7 of the Covenant.

9. The Human R ghts Conmttee, acting under article 5,
paragraph 4, of the ptional Protocol to the Internationa
Covenant on Gvil and Political Rghts, is of the viewthat the
facts before it disclose a violation of articles 7 and 10,
paragraph 1, of the Covenant.

10. Two consequences follow fromthe findings of a violation by
the Coomttee. The first is that the violation of article 7 of

t he Covenant shoul d cease, and the author should be treated in
accordance with the requirenents of article 10, paragraph 1. In
this regard the State party should pronptly notify the Conmttee
as to the steps it is taking to termnate the nmaltreatnment and to
secure the integrity of the author's person. The State party
shoul d al so take steps to ensure that simlar violations do not
occur in the future. The second consequence is that the author
shoul d receive an appropriate renmedy for the violations he has
suf f er ed.

11. The Coomttee would wish to receive information, within
three nonths of the transmttal to it of this decision, on any
rel evant nmeasures taken by the State party in respect of the
Comittee' s Views.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



[CRRA NAL: FRENCH| CCPR/ J 43/ D 240/ 1987
Engl i sh
Annex
Page 17

| ndi vi dual opinion of Ms. Christine Chanet and Messrs. Kurt
Her ndl
Franci sco José Aguilar Wbina and Bertil V¥nnergren pursuant to

rule 94, paragraph 3, of the Coormittee's rules of procedure,
concerning the Commttee's Views on
Communi cation No. 240/1987 - Wllard Collins v. Janai ca.

"De notre point de vue, quels que soient |e contenu et
| "inpact des remarques attribuées au Juge G au cours de |la
procédure, le fait qu'il avait participé a |'instance devant |e
Magi strates Court de Portland en 1981 [ui donnait une
connai ssance de |'affaire préal able au jugenment. Et cette
connai ssance portait nécessairenent sur |es charges pesant contre
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| "auteur ainsi que sur |'appréciation de celles-ci et de sa
personne, puisque |'audience devant | e Magistrates Court visait a
la mse en accusation et au renvoi. C est pourquoi, selon notre
opi nion, sa désignation pour présider au deuxiéme proces de

| "auteur devant |e Home Grcuit Court de Kingston en octobre 1983
était inconpatible avec |'exigence d inpartialité au sens de
|"article 14, paragraphe 1, du Pacte.

Il appartient & |'Etat partie d' édicter et de faire
appliquer les inconpatibilités entre les différentes fonctions
judiciaires, afin gqu un nagi strat ayant partici pé a une phase de
| a procédure concernant |'évaluation pertinente bien que
prélimnaire des charges pesant sur une personne, ne puisse a
aucun titre participer au jugenent de cette personne sur |e fond.

Faute de quoi, il y a violation de |"article 14, paragraphe
1. Tel est notre avis au cas d' espece.”

Ch. Chanet

K Herndl

Fr. Aguilar Wbina
B. Vénner gren



