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respect of communi cation No. 205/1986. The text of the Views is
appended to the present docunent.

[ Annex]
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ANNEX

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on dvil and Political R ghts
- Forty-third session -

concer ni ng

Communi cati on No. 205/ 1986

Submtted by : G and Chi ef Donal d
Marshal |, G and Captain
Al exander Denny and
Advi ser Sinon Marshall,
as officers of the Gand
Counci| of the M kmaq
tribal society
(assi sted by counsel)

Alleged victins : The aut hors and the
M kmaq

tribal society
State party : Canada
Date of communi cation : 30 January 1986

(initial subm ssion)

Date of the decision on admssibility : 25 July 1990

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 4 Novenber 1991,

Havi ng _consi der ed conmuni cation No. 205/1986, submtted to
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the Coomttee by the late G and Chief Donald Marshall, G and
Capt ai n Al exander Denny and Advi ser Sinon Marshall, as officers
of the G and Council of the Mknaqg tribal society (assisted by
counsel ) under the ptional Protocol to the International
Covenant on Gvil and Political R ghts,

Having taken into account all witten informati on nade
available to it by the authors of the communication and by the
State party,

Adopts the foll ow ng:

Views under article 5. paragraph 4, of the Ootional Protocol

The aut hors :

1. The authors of the comrunication (initial letter of 30
January 1986 and subsequent correspondence) are G and Chief

Donal d Marshall, G and Captain Al exander Denny and Advi ser S non
Marshal |, the officers of the Gand Council of the Mknaq tri bal
society in Canada. They submt the comunication both as
individual ly affected alleged victins and as trustees for the
welfare and the rights of the Mknaq people as a whole. Gand
Chi ef Donal d Marshal |l passed away in August 1991. The

communi cation is, however, naintained by the other authors, who
continue to be responsible for the conduct of the affairs of the
M kmag Grand Council. They are represented by counsel .

The backaground :

2.1 The authors state that the Mknags are a peopl e who have
lived in Mkmakik, their traditional territories in North
Anerica, since tine imenorial and that they, as a free and

i ndependent nation, concluded treaties with the French and
British colonial authorities, which guaranteed their separate
national identity and rights of hunting, fishing and tradi ng

t hroughout Nova Scotia. It is further stated that for nore than
100 years Mkmaq territorial and political rights have been in
dispute with the Governnment of Canada, which clained absol ute
soverei gnty over Mkmakik by virtue of its independence fromthe
United Kingdomin 1867. It is clainmed, however, that the

M kmags' right of self-determnation has never been surrendered
and that their |and, M knakik, mnmust be considered as a non-self-
governing territory within the meaning of the Charter of the
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Uni ted Nati ons.

2.2 By Constitution Act, 1982, the Governnent of Canada
"recogni zed and affirned" the "existing aboriginal and treaty
rights of the aboriginal peoples of Canada" (art. 35(1)),
conprising the Indian, Inuit and Metis peopl es of Canada (art.
35(2)). Wth aviewto further identifying and clarifying these
rights, the Constitution Act envisaged a process whi ch woul d
include a constitutional conference to be convened by the Prine
M ni ster of Canada and attended by the first mnisters of the
provinces and invited "representatives of the aboriginal peoples
of Canada". The Covernnent of Canada and the provincia
governnments commtted thenselves to the principle that

di scussions woul d take place at such a conference before any
constitutional amendnents woul d be nade and included in the
Constitution of Canada in respect of nmatters that directly affect
t he aborigi nal peoples, including the identification and the
definition of the rights of those peoples (articles 35(1) and
37(1) and (2)). In fact, several such conferences were convened
by the Prime Mnister of Canada in the follow ng years, to which
he invited representatives of four national associations to
represent the interest of approximately 600 aborigi nal groups.
These national associations were: the Assenbly of First Nations
(invited to represent primarily non-status Indians), the Metis
National Council (invited to represent the Métis) and the Inuit
Commttee on National Issues (invited to represent the Inuit).
As a general rule, constitutional conferences in Canada are
attended only by elected | eaders of the federal and provincial
governnents. The conferences on aboriginal matters constituted
an exception to that rule. They focused on the matter of
abori gi nal sel f-government and whether and in what form a
general aboriginal right to self-government shoul d be entrenched
in the Constitution of Canada. The conferences were

i nconcl usive. No consensus was reached on any proposal and no
constitutional amendments have as a result been placed before the
federal and provincial |legislatures for debate and vote.

2.3 Wile the State party indicated (on 20 February 1991) t hat
no further constitutional conferences on aboriginal nmatters were
schedul ed, the authors point out (in comments dated 1 June 1991)
that the State party's Mnister of Constitutional Affairs
announced, during the | ast week of May 1991, that a fresh round
of constitutional deliberations, to which a "panel” of up to 10
aboriginal |eaders would be invited, would take place |ater that
year (1991).
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The conpl ai nt

3.1 The authors sought, unsuccessfully, to be invited to attend
the constitutional conferences as representatives of the M kmaq
peopl e. The refusal of the State party to permt specific
representation for the Mknmags at the constitutional conferences
is the basis of the conplaint.

3.2 Initially, the authors clainmed that the refusal to grant a
seat at the constitutional conferences to representatives of the
M kmaqg tribal society denied themthe right of self-
determnation, in violation of article 1 of the Internati onal
Covenant on Gvil and Political R ghts. They subsequently
revised that claimand argued that the refusal also infringed
their right to take part in the conduct of public affairs, in
violation of article 25(a) of the Covenant.

The State party's observations and aut hors' comments

4.1 The State party argues that the restrictions on
participation in the constitutional conferences were not
unreasonabl e, and that the conferences were not conducted in a
way that was contrary to the right to participate in "the conduct
of public affairs”. In particular, the State party argues that
"the right of citizens to participate in 'the conduct of public
affairs' does not ... require direct input into the duties and
responsibilities of a governnent properly elected. Rather, this
right is fulfilled ... when 'freely chosen representatives'
conduct and nake decisions on the affairs with which they are
entrusted by the constitution.” The State party submts that the
ci rcunstances of the instant case "do not fall wthin the scope
of activities which individuals are entitled to undertake by
virtue of article 25 of the Covenant. This article could not
possibly required that all citizens of a country be invited to a
constitutional conference."

4.2 The authors contend, inter alia, that the restrictions were
unreasonabl e and that their interests were not properly
represented at the constitutional conferences. First, they

stress that they could not choose which of the "nationa

associ ations" would represent them and, furthernore, that they
did not confer on the Assenbly of First Nations (AFN) any right

to represent them Secondly, when the Mknags were not all owed
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direct representation, they attenpted, w thout success, to
influence the AFN I n particular, they refer to a 1987 hearing
conducted jointly by the AFN and several Canadi an Gover nnent
departnents, at which Mkmaq | eaders submtted a package of
constitutional proposals and protested "in the strongest terns
any di scussion of Mknmaqg treaties at the constitutiona
conferences in the absence of direct Mkmaq representation". The
AFN, however, did not submt any of the Mknaq position papers to
the constitutional conferences nor incorporated themin its own
posi tions.

| ssues and proceedi ngs before the Conmittee

5.1 The communi cation was decl ared adm ssible on 25 July 1990,
inso far as it may raise issues under article 25(a) of the
Covenant. The Commttee had earlier determned, in respect of
anot her comuni cation, that a claimof an alleged violation of
article 1 of the Covenant cannot be brought under the Qoti onal
Protocol . !

5.2 Article 25 of the Covenant stipul ates that:

"every citizen shall have the right and the opportunity,
w thout any of the distinctions nentioned in article 2 and
w t hout unreasonabl e restrictions:

(a) to take part in the conduct of public affairs, directly
or through freely chosen representatives;

(b) to vote and to be elected in genuine periodic
el ections...;

(c) to have access, on general terns of equality, to public
service...."

At issue in the present case is whether the constitutiona
conferences constituted a "conduct of public affairs"” and if so,
whet her the authors, or any other representatives chosen for that
purpose by the Mkmaq tribal society, had the right, by virtue of
article 25(a), to attend the conferences.

L See Views of the Commttee in communication No.

167/ 1984 ( Lubi con Lake Band v. Canada ), adopted on 26 March 1990,
par agr aph 32. 1.
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5.3 The State party has informed the Coomttee that, as a
general rule, constitutional conferences in Canada are attended
only by the elected | eaders of the federal and 10 provinci al
governnments. In the light of the conposition, nature and scope
of activities of constitutional conferences in Canada, as

expl ained by the State party, the Conmttee cannot but concl ude
that they do indeed constitute a conduct of public affairs. The
fact that an exception was nmade, by inviting representatives of
aboriginal peoples in addition to elected representatives to take
part in the deliberations of the constitutional conferences on
aboriginal natters, cannot change this concl usion.

5.4 It remains to be determned what is the scope of the right
of every citizen, w thout unreasonable restrictions, to take part
in the conduct of public affairs, directly or through freely
chosen representatives. Surely, it cannot be the neani ng of
article 25(a) of the Covenant that every citizen nay determne
either to take part directly in the conduct of public affairs or
to leave it to freely chosen representatives. It is for the

| egal and constitutional systemof the State party to provide for
the nodalities of such participation.

5.5 It nust be beyond dispute that the conduct of public affairs
in adenocratic State is the task of representatives of the
peopl e, elected for that purpose, and public officials appointed
in accordance with the law. Invariably, the conduct of public
affairs affects the interest of |arge segnments of the popul ation
or even the population as a whole, while in other instances it
affects nore directly the interest of nore specific groups of
society. A though prior consultations, such as public hearings
or consultations with the nost interested groups may often be
envi saged by | aw or have evol ved as public policy in the conduct
of public affairs, article 25(a) of the Covenant cannot be
understood as neaning that any directly affected group, |arge or
smal |, has the unconditional right to choose the nodalities of
participation in the conduct of public affairs. That, in fact,
woul d be an extrapol ation of the right to direct participation by
the citizens, far beyond the scope of article 25(a).

6. Notwi t hstanding the right of every citizen to take part in
the conduct of public affairs wi thout discrimnation and w thout
unreasonabl e restrictions, the Commttee concludes that, in the
specific circunstances of the present case, the failure of the
State party to invite representatives of the Mknmaq triba
society to the constitutional conferences on aboriginal natters,
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whi ch constituted conduct of public affairs, did not infringe
that right of the authors or other nmenbers of the Mkmaq triba
society. Moreover, in the viewof the Commttee, the
participation and representati on at these conferences have not
been subjected to unreasonable restrictions. Accordingly, the
Commttee is of the viewthat the comunicati on does not disclose
a violation of article 25 or any other provisions of the
Covenant .

[Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



