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The neeting was called to order at 10.00 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Third periodic report of Switzerland (CAT/ C/ 34/ Add. 6; HRI/ CORE/ 1/ Add. 29)

1. At the invitation of the Chairnman, M. Miller, M. Schirmann,
Ms. von Barnekow Meyer, M. Arnold, M. Voeffray and M. \Wal pen (Switzerl and)

took places at the Conmittee table.

2. M. MILER (Switzerland), said that his country had spared no efforts to
i mprove its human rights policy in general and the protection afforded to
persons deprived of liberty in particular. Since the consideration by the
Committee of its second periodic report (CAT/C/17/Add.12) in 1994, it had
acceded to the Second Optional Protocol to the International Covenant on Civi
and Political Rights, aimng at the abolition of the death penalty, which had,
in fact, been renoved fromthe Crimnal Code in 1942 and fromthe Mlitary
Crimnal Code in 1992. In Novenber 1994, it had al so adhered to the

I nternational Convention on the Elimnation of Al Forns of Racial

Di scrimnation and the Swi ss peopl e had subsequently approved, by referendum
the nodification of crimnal |egislation that the Convention required. In
1997, the Convention on the Elimnation of Al Forns of Discrimnation agai nst
Wonen had al so entered into force in Switzerl and.

3. Hi s Government had conplied with its commtnments, nmade in the second
periodic report, to follow up requests fromthe International Tribunals for
the arrest and transfer of wanted persons by having carried out five such
arrests and made one such transfer

4, Recal ling his delegation's active role in drafting the Convention

agai nst Torture and Ot her Cruel, |Inhuman or Degradi ng Treatnent or Puni shnent
and in the adoption of the European Convention for the Prevention of Torture
and I nhuman or Degrading Treatnment or Punishnent, he remarked that it was

anxi ous to see the speedy adoption of the draft optional protocol, of which it
had been a sponsor, which was designed to establish a nechanismfor the
prevention of torture by a systemof visits to places of detention

Addi ti onal evidence of Switzerland' s efforts to conbat torture was to be found
in the support given by its federal and cantonal authorities to a centre,
established at Bern, where treatnent for torture victins and war trauma
sufferers was provided by the Swiss Red Cross.

5. A del egation fromthe European Committee for the Prevention of Torture
and | nhuman or Degradi ng Treatnent or Puni shment (CPT) had expressed genera
satisfaction following its second visit to Switzerland in February 1996 and
had noted an inprovenent in the material conditions of detention. Although it
had found no indications of torture, it had reported cases of ill-treatnent by
the police and had voiced sone criticismregarding the arrest of suspects,
pre-trial detention and the conditions in which detainees were transported by
train. On the last of those points, new neasures were bei ng adopted,

i ncluding the issue of new guidelines to railway staff. The CPT report
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remar ked that the adoption by all cantons of the steps taken by the Genevan
authorities to prevent ill-treatnment would be highly desirable and that the
cooperation received fromthe cantons had nuch inproved.

6. Some i ssues had been raised, however, which coincided with various
concerns expressed by the Conmttee following its consideration of
Switzerland' s second periodic report, nanely, the right of any person held in
custody or pre-trial detention to receive early counsel, consult a physician
of his choice and alert a close relative or friend to his arrest fromthe very
outset. In that connection, an expert comm ssion, of which he, hinself, was a
menber, would shortly be conpiling its report on the possibility of the ful

or partial unification of crimnal procedure, which, given Switzerland' s
federalist structure, was currently nore or |less the preserve of the cantons.
Accused persons were, however, usually permtted to exercise their right to
notify their arrest to close relatives, particularly since a grow ng nunber of
cantonal codes of crimnal procedure currently provided that such persons nust
be advised of that right, as did the prelinmnary draft of the code of federa
crimnal procedure. The expert conm ssion was also moving in the sane

di rection.

7. It was also nmoving further in the direction of early counsel, as were
recent cantonal regulations, a prinme exanple being the Bern Code of Crim nal
Procedure. In the light of the relative Conventions and the Comrittee's
recommendati ons, however, the issue still persisted and would be included in
the expert commi ssion's discussion of the rights of the defence during

cust ody.

8. The CPT had al so confirmed that Switzerland unconditionally recognized
the right of access to a physician by a person under arrest, which was al so
stipulated in a recent draft amendment to the CGeneva Code of Crim nal

Pr ocedure.

9. Concerning the Conmittee's earlier fears that Switzerland' s asyl um

| egislation pernmitted the return (refoul ement) and extradition of
asyl um seekers to States where they faced a genuine risk of torture, he said
that, in accordance with the draft revision of the entire Federal Act on
Asylum currently being debated, Switzerland woul d afford “provisiona
protection” to “persons to be protected”, also referred to as “refugees from
vi ol ence”, who did not fall under the provisions of the Convention relating to
the Status of Refugees or those of the existing Federal Act on Asylum As

t hi ngs stood, however, the overall situation in an asylum seeker's country of
origin was considered only at the stage of expul sion, and although the Federa
O fice for Refugees could authorize a “provisional adm ssion”, the ensuing
procedures were unjustifiably long and conplicated. Such procedures would be
much shortened, however, if the new draft were adopted and the risk of
asyl um seekers being sent back to States where they m ght face torture and
ill-treatment would also be reduced. |In addition, the situation of those
admtted tenporarily would inprove due to provisions regarding the possibility
of family reunification.

10. Concerning respect for the dignity of asylum seekers and their
protecti on agai nst any deprivation of liberty, he said the Federal Court had
recently found that current |egislation on the asylum procedure at airports
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fell short of the requirenents of the European Convention on Human Ri ghts.
Urgent amendnments were consequently being nade to the rel evant ordi nances to
ensure that asylum seekers could not be held in the airport transit zone for

| onger than 15 days and that appeals could be nade agai nst a provisiona
refusal of entry and detention in that zone. |In addition, anyone finally
refused entry woul d have 10 days during which to pursue the matter at a Swi ss
representative office abroad.

11. As for the question of deprivation of liberty, he recalled that the
detention of an alien with a view to his expul sion was consistent with the
practical needs of Switzerland and other countries and was explicitly
stipulated in the European Convention on Human Rights as a legitimte reason
for such deprivation. Mreover, his delegation did not think that it was
excluded by article 9 of the International Covenant on Civil and Politica

Ri ghts.

12. Lastly, he wished to refer to the 15 individual conmunications,
submitted to the Conmittee in connection with Switzerland, which alleged that
the Swiss authorities would be in violation of article 3 of the Convention if
they returned the asylum seekers in question to their countries of origin
Three of those asylum seekers had been adnitted in response to the Cormittee's
view that they faced a genuine risk of torture or ill-treatnment if returned,
while a further three had been adnitted on reconsideration of their cases.
Despite the ensuing difficulties, his country's authorities had raised no
objection to the eight requests for suspension nmade by the Conmittee.

13. In view of the many thousands of asylum applications received by the

Swi ss authorities every year, it was essential that they should be infornmed of
the Conmttee's precise reasons for setting aside or accepting their
assessnment of the situation and of the genuine risks faced by an asyl um seeker
were he returned to his country of origin. |In that respect, his Governnent
mai nt ai ned the concerns expressed in paragraphs 49-52 of its report.

14. The CHAI RMAN, speaking as the Country Rapporteur for Switzerland,
commended the representative of Switzerland on his detailed and informative
statenent, which had answered many of the questions that he, hinself, had

i ntended to ask. Having referred to the background information contained in
par agraphs 1-4 of the third periodic report, he asked whether the Federa
Court had determined the criteria for establishing the threshold of

puni shability referred to in paragraph 8, and if not, how a decision was
reached in each instance as to whether or not that threshold had been crossed.
He al so asked for exanples of the illegal nenaces referred to in paragraph 9,
as well as for details of two of the petitions mentioned in paragraph 13,
namely the one which had been ami cably settled and the one which remained
pendi ng.

15. In connection with paragraph 31, he w shed to know whether the so-called
judges of the Federal Comm ssion on Appeals in Asylum Matters were, in fact,
prof essi onal judges or civil servants.
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16. Wth respect to article 4, he asked what penalties were prescribed by
the provision to penalize racial discrimnation referred to in paragraph 57 of
the report. On article 6, he said that the Conmttee wel coned the decision to
enforce warrants of arrest issued by the International Tribunals on the

former Yugoslavia and Rwanda and to transfer persons being prosecuted.

17. Wth respect to article 10, he asked whether the training referred to in
paragraph 72 also applied to doctors. Lastly, paragraph 79 referred to

pol i cemen convicted of ill-treatment. He would |ike to know whether the
of ficers in question had been dism ssed follow ng their conviction or whether
they were still serving in the police forces.

18. Ms. [LIOPOULOS- STRANGAS (Alternate Country Rapporteur) said she hoped
that the draft law referred to by the representative of Switzerland woul d be
adopted, since Swiss legislation currently made no distinction between the
granting of asylum and obligation of non-refoul ement where there was a ri sk of
the returnee being tortured. The Governnment's reasoning seened to be
conducted solely fromthe standpoint of the right of asylum and the status of
ref ugees.

19. Thus, paragraph 23 of the report stated that any decision to expel a
person whose request for asylum had been rejected was consi dered fromthe
poi nt of view of admi ssibility, enforceability and feasibility; while

par agraph 24 stated that an asylum seeker would be sent back to his State of
origin or nationality or to another State only if he or she could be returned
wi t hout violating any of Switzerland s obligations under international |aw.
The authorities took account of the |egislation on asylum and the status of
refugees, but there was no | egislation concerning non-return in cases where
there was a risk of torture.

20. The Committee was aware of the State party's concern that article 3

m ght be inmproperly invoked, and wel coned the fact that recomendati ons, even
t hose concerni ng dubi ous cases, had al ways been respected by the Sw ss
authorities. However, article 19 did not confer on States parties the right
when presenting their reports, to criticize specific decisions taken by the
Conmittee.

21. In any case, the Conmittee had no mandate to deci de whether nationa
authorities' assessnents of the facts were erroneous or |acking in judgenent
or were tainted with irregularity. Its nmandate was to protect a person in
danger of being subjected to torture in another State from expul sion, return
or extradition. The declaratory nature of its decisions should also be
stressed: the State party was not obliged to change its decisions on the
granting of asylumin the light of the Commttee's coments; it was, however,
obliged to seek solutions enabling it to conply with article 3 of the
Conventi on.

22. In that connection, paragraph 48 of the report described article 3 of
t he European Convention on Human Rights as the counterpart to article 3 of the
United Nations Convention against Torture. However, there was a great
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di fference between the two. The forner did not expressly prohibit a return
It was true, however, that the Strasbourg case | aw had soneti mes been

i nfluenced by article 3 of the Convention, which established a binding
obligation in that regard.

23. In the light of reports received from non-governnental organizations
(NGCs), she asked whether there was any truth in the allegation that

electrical flex was used to beat persons interrogated. Had the Departnent of
Justice and Police Affairs investigated the case of a detainee found to have
suffered a haematoma of the liver and abdonmen following his interrogation in
the Canton of Valais? What sentences had been inposed on the convicted police
officers referred to in paragraph 79, and had they been suspended fromtheir
duties?

24, She had al so just received sone docunents alleging that, in a nunmber of
cases, persons to be expelled had been sedated. Were doctors' skills used
agai nst the patients' consent in order to facilitate their deportation?

25. As for the right of detainees to have access to a | awer and a doctor
and to informtheir relatives and others of their detention, the case of

Cl enment Nwankwo showed that there was a vast disparity between theory and
practice in that regard, especially where foreigners were concerned. She
asked that a full account be given of that case.

26. M. BURNS said that, as a national of a federal country, he was aware of
sonme of the admi nistrative problens encountered by a federal authority in
conmitting itself to international obligations requiring the cooperation of
and expenditure of resources by other branches of constitutional authority
over which it had no actual control. That problemunderlay some of the issues
he wished to raise. He continued to share the concern of the Human Ri ghts
Committee, which, in its concluding observations on Switzerland at its
fifty-eighth session (CCPR/ C/58/C/SW/3), had referred to:

“ the nunerous allegations of ill-treatnent in the course of
arrests or police custody, particularly in respect of foreign nationals
or Swiss citizens of foreign origin and, in conjunction with them
reports on the authorities' failure to follow up conplaints of
ill-treatnment by the police and the di sproportionate nature, if not
absence, of penalties. In this connection, the Commttee notes with
concern that in the various cantons independent machinery for recording
and followi ng up conplaints of ill-treatnment by the police does not seem
to exist and that, on the contrary, conplaints nust in the first
i nstance be addressed to the superior adm nistrative authority.
Furthernore, it regrets that in various cantons detainees nmay be held
i ncommuni cado for periods ranging from8 to 30 days, or even for
indefinite periods in sonme cases. It also regrets the non-existence in
nmost cantons of |egal guarantees, such as the possibility for a detainee
to contact a |lawer imediately after his arrest and to be exam ned by
an i ndependent doctor at the commencenent of police custody and before
he appears before the exanm ning magi strate. The Committee al so notes
that it seens very difficult in practice for nbpst persons who have been
arrested to informtheir famly or friends as soon as they are
arrested.”
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Later on in its conclusions, that Committee had noted that the earli est
nonent at which a judicial review of the detention decision could be made was
after 96 hours.

27. He asked the del egation whether it agreed with those conclusions and if
so, what had been done to inprove the situation. |If the delegation did not so
agree, he would like to know where it considered the conclusions were at

fault. In particular, he would like a full explanation of the circunstances
of the striking case of C enent Nwankwo, currently before the Geneva courts.

28. The Swi ss authorities were to be conplinented on the steps they had
taken to cooperate with the International Tribunals on the forner Yugoslavia
and Rwanda, as detailed in paragraphs 60 to 62 of the report. However, he
would like clarification of the sentence “In one case, the Tribunal has
request ed del egation of the crimnal proceedings under way in Swtzerl and”
(para. 62). 1t was unclear to himwhether that nmeant that the Tribunal had
agreed to give up its primacy of jurisdiction, and was permtting Switzerl and
to prosecute, or that it had asserted its prinmacy of jurisdiction

29. Par agraph 79 referred to 27 conplaints filed in the Canton of Ceneva
agai nst police officers for wilful violence, 25 of which had been shelved or
found to be groundl ess. What was the precise nmeaning of the word “shel ved”?
Lastly, what was the formal relationship between the Prosecutor and the
police? Wre they enployed by the same departnent, and was the Prosecutor

i ndependent in the sense that judges were?

30. M. SORENSEN said he noted that 7 of the report's 18 pages dealt with
article 3 of the Convention. It was extremely difficult to ascertain what
proportion of asylum seekers had been tortured. Investigations in Denmark
over a three-year period, which had reveal ed that 51 per cent of
asyl um seekers' children had one or nore parent who had been tortured, gave
sonme indication of the magnitude of the problem

31. The question arose why the Swiss authorities and the Committee sonmetines
di sagreed about the interpretation of the various findings. Article 10 dealt,
not just with information on the prohibition of torture, but also with
education thereon, requiring it to be included in the training of prison
police, |aw enforcenent and nedi cal personnel. Education should include
training in how to deal with the special behaviour of torture survivors.
Countries that were generous in their provision of such training were seldom
cited in comunications under article 22.

32. In Denmark, all police recruits received half a day's training on the
prohi bition of torture; border police regularly received half a day's specia
training in dealing with torture survivors; as did the special police officia
responsi ble for foreigners in each of the country's 76 police districts.

Staff of the Refugee Boards regularly attended sem nars on the subject. The
obj ective of ensuring “as conprehensive and detail ed an exam nation as
possi bl e of applications for asyluni (para. 48) could be achieved only if

t hose invol ved had acquired the necessary skills. If Switzerland failed to
provi de such training, technical assistance could be made avail able by the
United Nations and the Council of Europe.
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33. Par agraph 54 of the report expressed concern at the consequences of the
Committee's “al nost routine requests” for decisions to be stayed. Those
requests were, however, inevitable, given that the Commttee net only twice a
year and that time was of the essence in such matters.

34. He wel coned the remarks in paragraph 72 concerning the training of

pri son personnel, but noted that there seened to be little nmention of the
training of police officers. Doctors, too, needed training in the prohibition
of torture and ethical codes, as mlitary, prison, police and forensic

doctors - the so-called “doctors at risk” - sometinmes played a part in
performng torture. The Geneva Forensic Institute offered ideal facilities
for the provision of such training.

35. Wth respect to article 14, he had been pleased to hear the del egation's
remarks regarding the Bern Centre. Switzerland was also to be conplinented on
its contribution to the United Nations Voluntary Fund for Victims of Torture,
a contribution that it m ght consider increasing.

36. M. PIKIS, referring to the core docunent on Switzerl and

(HRI'/ CORE/ 1/ Add. 29), asked about the role of the exam ning magistrate
menti oned i n paragraph 45. He would like sone clarification of the
magi strate's task, described in the text as being: “to identify the
i ngredi ents of the offence”

37. Wth respect to paragraph 52 on the renedies avail able to persons whose
fundanmental rights had been viol ated, he asked for an explanation of the
“public | aw renedy” and whether it was supplenentary or correlated to other
avai | abl e renedi es.

38. He was also interested in knowing the nature of the crimna

i ndemmi fi cati on proceedings (para. 55) and their relationship to crimna
proceedi ngs. He wondered how Switzerland dealt with allegations of violations
of human rights and acts anounting to i nhuman or degradi ng treatnment such as
those made by Amesty International. WAs there a governnent departnent which
dealt with then? Were such allegations of concern to the Swi ss Governnent,
and was it committed to addressing them publicly?

39. He asked the del egation to comment on the principal conplaints nmade by
Amesty International in Cctober 1997 and the previous reports that had conme
to the attention of the Committee, including those of January and June 1997.

40. Wth regard to the institutional framework of Switzerland, he asked
whet her there was a uniform procedure for addressing concerns and
recommendati ons by bodi es such as the Conmittee against Torture and the Human
Ri ghts Committee.

41. M. REGM said that the Comrittee appreciated all the positive steps
that had been taken by the Governnent of Switzerland to prevent acts of

torture. In spite of the information provided in paragraphs 1 to 32 of the
initial report concerning the inplementation of articles 1 to 4 of the
Convention, the Comrittee still thought that the offence of torture should be

explicitly defined and incorporated into donestic |aw as a puni shabl e of fence.
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42. In connection with paragraph 61 of the third periodic report, he asked
for the nanes and nationalities of the four persons arrested, particularly

t hose who were still being held, and would |like to know the status of the

| egal proceedings related to their cases.

43. The Committee wel coned the legislative and adnministrative nmeasures
adopted by Switzerland, to conply with article 7 of the Convention, but it had
some concern with regard to the 1997 Amesty International report asserting
the comm ssion of nunerous atrocities, especially against foreign nationals,
during arrest and in police custody. Unsatisfactory investigations of
conplaints of ill-treatnment and failure to impose appropriate penalties were
anong the major defects cited by those allegations.

44, He quoted fromthe concludi ng observati ons of the Human Ri ghts Conmittee
regardi ng the harnonization of all cantonal crimnal codes of procedure in
Switzerl and, especially those provisions affecting fundanmental guarantees for
det ai nees. Wdespread police ill-treatnent, which clearly infringed sone of
the rights enshrined in the Convention agai nst Torture, had been supported in
the past by the findings of the European Conmittee for the Prevention of
Torture and I nhuman and Degradi ng Treatment or Punishment (CPT). DMore
recently, there had been reports that certain groups of foreigners held on
drug-rel ated of fences had been subjected to physical and psychol ogi cal abuse.

45. The failure of the Swiss authorities to allow detai nees access to | ega
and nedical attention during investigations flewin the face of the CPT
recommendations and the spirit and letter of the Convention against Torture.

46. The suppl enentary information presented in paragraphs 63 et seq. of the
third periodic report, concerning amendnents to and the adoption of

| egislation to inprove crimnal procedure, was encouraging. Simlarly, the
Conmittee wel coned the introduction of training programes for prison
personnel and other officials and, in the case of the canton of Geneva, the

i ncreased scrutiny in the screening of applicants for jobs as prison warders
and policenen. He asked what was the conpetent authority to supervise the

i nvestigation of acts of torture.

47. Wth reference to paragraphs 79, it appeared that the existing situation
hi ndered the right of individuals to conplain to the authorities and thus
damaged the State party's conpliance with the provisions of articles 12 and 13
of the Convention. In that connection, he would |ike to know how many victins
of torture had been conpensated since the subm ssion of the second periodic
report, and what was the nmaxi num conpensati on payable to such victins.

48. In conclusion, he congratul ated the Government of Switzerland on the
hi gh standards it had set in the sphere of the pronotion and protection of
human rights and the progress it had achieved in that regard.

49. M. GONZALEZ POBLETE said that the relationship between articles 1 and 4
of the Convention and the Iink between the offence of torture and fact that
the perpetrator was a public official were of great inportance. The

conmi ssion of heinous acts by public enpl oyees, whose raison d' étre was to
serve and protect ordinary citizens, was an integral part of the definition of
torture. He was therefore curious to know whether Swiss crimnal |aw punished
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agents of the State who were guilty of comritting torture and assault | eading
to serious injuries or death, to the sane extent as it punished private
persons comm tting simlar offences.

50. M. YAKOVLEV said he was well aware of the fact that it was easier to
establish legal institutions, standards, rules of procedure etc. than to
transformthe nentality and behavi our of people, especially if they were based
on racial prejudice. He seened to recall that the Geneva Chief of Police had
proposed the establishnment of a Police Ethics Conm ssioner and wondered

whet her the idea was still under consideration and what the chances were that
the ethical standards of the police would be nore firnmly observed, controlled
and i nfl uenced.

51. M. ZUPANII[] said that he wished to el aborate on M. Regmi's conments
regardi ng paragraphs 7 to 12 of the report, particularly the nmeaning of bodily
harm according to the Swiss Crimnal Code. The definition of torture in
article 1 of the Convention was a delictum proprium the entire Convention
bei ng geared towards the responsibility of public officials. It was therefore
within the spirit of the Convention to consider torture as a qualified or
aggravated offence. He was not convinced by the assertion that the offences
listed in paragraphs 7 to 12 of the report were tantanount to torture. The
purpose of extracting a confession or other information was al so an inportant
elenment in the definition of torture.

52. The Convention specifically excluded justification through the doctrine
of the “lesser evil” and, since every State party was expected to incorporate
the Convention into its crimnal code, the question arose as to whether the
justification fromthe general part of the code would apply to the particular
of fences cited in paragraphs 7 to 12 of the report. He would thus like to
know what the situation in Switzerland was with regard to the incrimnation of
attenpted torture and of conplicity or other fornms of participation in acts of
torture.

53. Wth respect to article 15 of the Convention, he said that information
obtained as a direct or indirect result of torture could not be used as

evi dence in any proceedings. The origins of torture lay in inquisitoria
self-incrimnation. The Swiss crimnal procedure systens seenmed to belong to
a sem -inquisitorial tradition, the basic features of which were the so-called
Ofizialprinzip and Instruktionsnmaxine (principles of judicial investigation).

54. Most acts of torture were comritted by police officers, but they were
implicitly condoned by the |l egal systemif the resultant evidence was used by
the courts. Unless the direct or indirect products of torture were excluded
fromthe subsequent crimnal proceedings, a crinmnal case was effectively
decided in the police station. Were there was a jury, the nmenbers were privy
only to the information filtered through the | aw of evidence, but problens
arose where an exam ni ng nmagi strate had access to evi dence obtained at the
police station. He w shed to know, therefore, whether exam ning magistrates
in the Swiss systens of crimnal procedure were infornmed of such evidence or
whet her they launched the entire evidentiary process de novo. Wat were the
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i mplications of the exclusionary rule in the trial court? Where a judge had
direct or indirect know edge of evidence given under duress, was he nerely
precluded fromciting it in his judgenent? He pointed out, in that
connection, that article 15 required that the judge be effectively precluded
fromlearning of the evidence in the first place.

55. The CHAIRMAN invited the del egation of Switzerland to reply at the
begi nning of the next neeting to the questions asked by the menbers of the
Conmi ttee.

56. The del egation of Switzerland w t hdrew.

The public part of the neeting rose at noon.




