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The neeting was called to order at 10.10 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Initial report of Nam bia (CAT/ C 28/ Add. 2)

1. At the invitation of the Chairman, M. Nujonma, M. Tjiviku, M. Mkando
and M. Nakwat unbah (Nami bia) took places at the Committee table.

2. The CHAI RMAN wel coned the Nam bi an del egation and invited it to
introduce the initial report contained in docunent CAT/ C/ 28/ Add. 2.

3. M. NUJOMA (Nam bia) recalled that, under the apartheid regine,

t housands of Nam bi ans had been tortured, ill-treated and inprisoned by

menbers of the South African defence forces and police. After independence on
21 March 1990, the Covernnent, in accordance with its policy of nationa
reconciliation, had continued to enploy nbost of those forces. To redress the
harm caused during the colonial period, the framers of the Nam bi an
Constitution had included in article 8, entitled “Respect for human dignity”,
paragraph 2 (b) which provided that “No person shall be subjected to torture
or to cruel, inhuman or degrading treatnment or punishment”. The Bill of

Ri ghts, as provided for in article 3 of the Constitution, could be invoked in
court, and under article 24 (3) human dignity and protection fromtorture
constituted fundanental human rights from which no derogation was permtted in
any circunstances.

4, Since torture was prohibited by the Constitution, the Convention agai nst
Torture and Gt her Cruel, Inhuman or Degradi ng Treatnent or Puni shment had not
been incorporated into national legislation. It was, however, possible to

i nvoke the Convention in any court of law. The international agreements to
whi ch Nam bia was a party were binding on Nam bia and sel f-executing. At
present there was no specific case before the courts involving the
applicability of treaties and other international agreenents binding on

Nam bia. In any event, the Mnistry of Justice, with the technical assistance
services of the United Nations Centre for Human Rights, was drafting various
statutes that would incorporate human rights instrunents into Nam bian

| egi sl ation.

5. Turning to information on the inplenentation of each of the articles of
t he Convention, he rem nded nenbers that torture was prohibited not by |aws
but by the Constitution itself. However, in order to reinforce the

prohi biti on against torture and i nhuman treatnment, the Supreme Court had, in a

| andmark case (Ex parte Attorney-Ceneral, Namibia: In re corporal punishnent
by organs of the State), declared corporal punishnment inposed and inflicted by
or on the authority of a State organ to be illegal

6. Where article 2 was concerned, any instance of torture was considered as

a crimnal or civil wong and the victimcould bring civil proceedings. For
exanpl e, a woman who had been accused of theft by her enployer and kept in
chains for three weeks w thout food had been awarded conpensation. The
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| aw enf or cenent agencies were subject to very strict supervision in matters
relating to torture. The Nam bian police had issued adm nistrative directives
aimed at preventing torture fromoccurring within its ranks.

7. Wth regard to article 3 of the Convention, the Nam bian Parlianment had
passed a new Extradition Act, according to which no person would be extradited
to the requesting State if there was any |ikelihood that he or she m ght be
tortured or sentenced to death on return and no person could be extradited or
expelled in the absence of a decision by an immigration tribunal. The

i ndi vidual was entitled to | egal representation during both the court hearing
and an appeal to the High Court. Turning to article 4 of the Convention, he
said that all acts of torture or cruel, inhuman or degrading treatnent or

puni shment were considered to be common-| aw of fences. |In connection with
article 5 there was no specific |legislation making it necessary for Nam bia
to establish its jurisdiction in cases of torture commtted or attenpted
aboard a ship or aircraft registered in Nam bia. As to the inplenentation of
article 6, if it became necessary to proceed agai nst a person alleged to be a
torturer, the relevant provisions of the Extradition Act would be invoked. No
such case had arisen

8. Wth regard to the inplementation of article 7 of the Convention, if a
person alleged to have conmtted any offence referred to in article 4 was
found in Nam bia and cl ai ned by another country, the matter woul d be dealt
with according to Nam bian extradition law. If the person was a national of
Nam bi a and had cormitted the alleged offence in a requesting State, he or she
woul d be tried under Nam bian criminal law. 1In connection with article 8, it
shoul d be noted that article 3 of the Extradition Act divided requesting
States into three categories: States which had extradition treaties with
Nam bi a; States which were menbers of the Commobnweal th Scheme for the
Rendi ti on of Fugitive O fenders and had designated Nami bia as a State enjoying
reciprocity; and States whose requests were left to the discretion of the
Presi dent because there was no extradition agreenent between them and Nam bi a
and they were not nenbers of the Cormmobnwealth. As to article 9 of the
Convention, there was no | egislation on nutual judicial assistance, nor had
Nam bi a entered into any such schene with any other country in connection with
the offences covered by the Convention

9. In connection with the inplenmentation of article 10 of the Convention
he said the materials used in the training of personnel of |aw enforcenent
agencies were ainmed at bringing the prohibition against torture to the
trainees' attention. As to article 11, there was a systemin place for
receiving and dealing with conplaints frominmates in prisons or police

| ock-ups. Wth regard to article 12, torture perpetrated by a State agency,
such as the police departnment, was treated as an of fence agai nst both
departnmental rules and crininal |aw

10. Referring to article 13 of the Convention, he said that anyone who
claimed to have been subjected to torture was entitled to | odge a conpl ai nt
with the police. [If a conplainant or witness maintained that his rights had

been violated during the inquiry, he could | odge a conplaint with the

Prosecut or-General, who deci ded whether or not to initiate proceedings. Wth
regard to article 14, torture was considered to be a serious offence liable to
a penalty if proved; but it was also a civil offence for which the victim
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could initiate civil proceedings and apply for conpensation for the civi
injury caused. As to article 15, under the conmon-law systemin force in
Nam bi a, a statenment nade by an individual against his will could not be used
as evi dence except possibly against the person suspected of having extracted

t he statenent under duress. As far as article 16 was concerned, the
comon-law rules relating to crinmnal offences and the article of the
Constitution prohibiting torture usually made it possible to charge, prosecute
and puni sh persons responsible for cruel, inhuman or degrading treatnment or
puni shment. The Legal Assistance Centre had said that it had no know edge of
any cases of torture or ill-treatnment by nmenbers of the Nam bi an defence
forces and that it had determ ned that torture and ill-treatnent by nenbers of
t he Nam bi an police had considerably dimnished since independence, although
there continued to be a few reports of such acts. Generally speaking, torture
was obviously not a systematic practice in Nam bia; any further cases of
ill-treatnment would be duly punished.

11. M. ZUPANCI C (Country Rapporteur) expressed appreciation for Nam bia's
initial report and noted that Nam bia was a party to the Internationa
Covenant on Civil and Political R ghts, the African Charter on Human and
Peopl es’ Rights, and the Convention on the Rights of the Child. According to
article 144 of the Nam bian Constitution, general rules of public

i nternational |law and international agreenments binding on Nam bia forned part
of the | aw of Nam bia, which, however, did not inply that international |aw
t ook precedence over Nam bian |aw, the Constitution contained no article
guaranteei ng the application of self-executing treaties and ot her

i nternational agreements when they were inconsistent with national |aw
Neverthel ess, since the Constitution explicitly prohibited torture, that

om ssion did not pose any problens for the Conmttee.

12. The Nam bi an authorities were to be conplinmented on credible reports by
various NGOs to the effect that the Government generally respected the
fundanmental rights of its citizens and that the nunber of abuses by menbers of
the police and defence forces had been decreasing since independence.

Probl ems appeared to be continuing, however, especially in the north of the
country. Perhaps the del egati on would enlighten the Conmttee as to the
extent and nature of those problens. The Conmittee would al so appreciate

i nformati on on the great nunber of persons detained by SWAPO who remai ned
unaccounted for. Did the Nam bian authorities intend to prosecute those
responsi bl e for the di sappearances, sone of whom continued to hold inmportant
of fices? The provisions contained in article 8 (2) (b) of the Constitution
whi ch proscribed torture, and in article 12 (1) (f), which excluded al

evi dence derived fromforced self-incrimnation, were admttedly to be
conmended, but there were doubts as to whether the Nam bian courts foll owed
that rule of crim nal procedure, which had constitutional status. There were
reports of at |least two cases in which suspects (Leopold “Pondo” Sal atiel and
Emmanuel Shi kongo) had been tortured in order to force themto testify: he
woul d i ke the delegation to provide precise information on those cases and

i ndi cate whether those responsible for the ill-treatnent had been prosecuted.

13. He woul d also like clarification of two sentences in the report;
paragraph 3 stated that the constitutional proscription of torture formed part
of the “justiciable Bill of Rights”, while paragraph 4 stated that that

provi sion was “wholly justiciable”. Yet the report also stated that the
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Convention had not been incorporated into the Nam bian | egal order but that it
was possible to invoke it in a court of |aw because international agreenents
bi ndi ng on Nanmi bia were self-executing. In that connection it would be
interesting to know whether there had been any cases where the Convention had
been invoked in a court of law and, if so, what the court's decision had been
How di d the Nam bian authorities imgine that the Convention would be

sel f-executi ng when nost of its provisions required the parlianment to enact
aws? On what basis could prosecution for an act of torture be initiated when
all that existed was the comon-|aw notion of torture and when the term
habitually used in police reports was “assault in order to cause grievous
bodily harm? It should be pointed out that torture as defined in article 1
of the Convention was a specific offence: an offence commtted by a public
official with a specific intent (to obtain a confession, to inflict severe
pain or suffering, etc.). Article 1 also required that the crine of torture
shoul d be nmade an exception to the general crimnal |aw s doctrines pertaining
to justification and obedience to a superior officer, and that it should be
made subject to the general rules on conplicity, nmeaning that a public
official should be crimnally liable if he know ngly acqui esced in the abuse,
even if the act of torture had actually been perpetrated by a person who was
not a public official. Any attenpted torture was puni shabl e i ndependently of
the general rules on attenpt; evidence obtained by torture nmust be decl ared

i nadm ssi bl e and, in accordance with article 12 of the Convention, the State
party must ensure that its conpetent authorities proceeded to a pronpt an
impartial investigation wherever there was reasonable ground to believe that
an act of torture had been committed. 1In the light of the definition of
torture in article 1, in subsequent reports the Nam bi an Government shoul d
gi ve the precise nunber of cases in which torture had been prosecuted and
provi de i nformati on on the puni shment neted out. Perhaps the del egation
coul d describe the general elenments of the crinme of torture deriving from
common |aw. Had there been any | egal cases concerning torture other than

The State v. M chael Mtroos, mentioned in the report? Had reports on
internal investigations against certain policenmen been published? And how did
the Nam bian authorities plan to prevent ill-treatnment in police stations?

14. NGOs reported that in sone cases pre-trial detention could last up to
one year. Yet according to Nanmibian law, trials nust take place within a
reasonabl e tine or the accused nmust be released. Wat was the actua
situation?

15. Traditional |eaders apparently had the right to inprison persons even
for mnor offences, outside the official judicial system He wondered whet her
that was common practice. Mre generally, Nanmi bia had a special judicia
branch, the so-called traditional courts. Carification would al so be wel cone
on the conpetence of those courts and on proceedi ngs before them He would
particularly |like to know whether the traditional judges were acquainted with
the provisions of international law relating to the prohibition of torture.

16. Suspects nust be brought before a nmagistrate within 48 hours of their
arrest, which was | audable. He would |like to know whet her suspects had

i medi ate access to a |l awyer, since the prohibition of incomunicado custodia
detention had proved to be one of the best preventive nmeasures agai nst
torture.
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17. In connection with article 3 of the Convention, he referred to reports
that illegal inmmgrants had been denied the right to apply for refugee status.

He woul d |ike to know whet her procedures were in place to verify whether
refugees were in danger of being subjected to torture if sent back to their
countries of origin. Details on the procedure for obtaining refugee status
woul d al so be wel cone.

18. The report stated that the Mnister of Justice had requested technica
assistance fromthe Centre for Human Rights in drafting |egislation that would
i ncorporate certain international human rights instruments in the nationa

| egal order. MWhich instrunents were they and was the Conventi on agai nst
Torture anong thenf

19. He asked whether training ainmed at preventing torture was provi ded only
for the police or whether it was also given to nmenbers of the arnmed forces and
Prison Service, |aw enforcenment personnel and nedical officers. He also
wonder ed about the inpartiality of the disciplinary proceedi ngs agai nst police
of ficers charged with assault or inhuman treatnent.

20. He would |li ke to know whether the Extradition Bill had been passed by
Parliament. Information on the extradition procedure woul d be useful
especially as torture was not specifically defined by a |law and the

hi erarchi cal rel ationship between decisions of the High Court and the Mnistry
of Justice was not very clear. Could the Mnister of Justice annul a decision
of the High Court, for exanple?

21. The treatment of detai nees was governed by the 1959 Prisons Act, as
amended in 1981. He would like to know whether a new prisons | aw was bei ng
prepared. As the provisions on capital and corporal punishment had not been
repeal ed, it would be useful to have information on how the rel evant

| egi slation was inplenented in practice. He would also Iike to know whet her
in addition to internal investigations by the Prison Service, there was an

i ndependent body consisting of persons of integrity to inspect the situation
in prisons and a sinilar body to inspect the situation in police cells. He
asked whether the Ofice of the Orbudsnan was provided with the resources
necessary to performits functions as prescribed by the Constitution

22. Referring to the right of victins of acts of torture to obtain danmages,
he said that article 14 of the Convention stipulated that the dependants of
the victimof an act of torture were also entitled to conpensation. 1In the

Iight of paragraph 40 of the report, he wondered whether that was actually the
case in Nanmi bi a.

23. He cited several reports by credi ble NGO of individuals who had

all egedly been tortured - in particular by the “Etopola” nethod, whereby a
wire was tied around the victinm s head just above the eyes and gradually
tightened with a pair of pliers - or who had generally been subjected to
ill-treatnment. The individuals involved were: WIhelmna Anesho,

Karol i na Ashi pal a and Johannes Angul a, Erastus Shi kodhi, Shaun and

Vi ctor Beech, Evelina Nakadi va Jonat han, Petrus Nangol o Nanpal a,

Aurelia Kaisetesi, Raynond Ndal a and Annette Sylvie Makosso. The Committee
woul d i ke to know whether inquiries had been conducted and, if so, what their
status was.
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24. M. CAMARA (Alternate Country Rapporteur) expressed appreciation for the
frank di al ogue that had begun between Nam bia and the Comrittee agai nst
Torture. After a heroic struggle, Nam bia had achi eved i ndependence

on 21 March 1990. It was remarkable that the last State in Africa to achieve
i ndependence was a party to nearly all the international human rights

i nstruments.

25. Par agraphs 4 and 6 of Namibia' s report stated that the Convention

agai nst Torture was sel f-executing. He asked what penalties were |laid down
for acts of torture. Also with regard to paragraph 6, he would |i ke to know
whet her the bodi es responsi ble for prosecution were independent vis-a-vis the
political authorities and, therefore, the torturers thensel ves.

26. In connection with paragraph 7 of the report, which stated that

di sci plinary proceedi ngs were dependent on crimnal proceedings, he referred
to the principle of the separation and i ndependence of disciplinary and
crimnal proceedings, as the bases for the two were different. Some
clarification on that point would be welcone. Paragraph 16 of the report
stated that the sentencing of a person convicted of torture was left to the
Court's discretion, which called for sonme explanation. He also wondered about
t he apparent distinction between junior menbers of the Prison Service, who
were |liable to both crimnal penalties and disciplinary sanctions, and

hi gher-ranking staff, who were liable only to disciplinary sanctions.

27. There had been two encouragi ng devel opnments: the establishment of the
Legal Assistance Centre, which seened to play a very useful role and about
whi ch he would like nmore information, and the considerable efforts made to
puni sh of fences by police and army personnel. Gven Nanibia's [imted
resources, however, the results were not commensurate with those efforts.
What was perhaps needed was to strengthen legislation in order to bring it
into line with the objective situation

28. M. REGM, referring to the conditions which had existed in Nam bia

bef ore i ndependence, wel coned the denocratization neasures taken. Nam bia had
adopted a denocratic constitution which prohibited torture and enphasi zed
respect for human dignity. A nunber of |aws needed to be enacted, however, in
order to give full effect to the Convention

29. He woul d like details on a nunber of points, including the maxi mum

l ength of pre-trial detention, and the right of an arrested person to consult
a lawer and a doctor, to informhis relatives of his arrest and to be

i nfornmed of the reasons for his arrest. Detailed information on inconmmunicado
detention and, nore generally, on conditions in Nam bian prisons would al so be
wel come.

30. Wth regard to article 14 of the Convention, he asked what was the

maxi mum comnpensati on payable to torture victinms and whether there was any
provision for the rehabilitation of victims. Existing provisions on avail able
civil and crimnal proceedings (report, paras. 40 and 41) did not appear to be
adequat e.

31. He expressed regret at the incidents, reported by credi ble NGOs, which
had al |l egedly taken place in border areas in 1995 and 1996 and the
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di sappearance of individuals detained by SWAPO prior to independence. The
situation still appeared to be unsatisfactory since the nunber of reported
cases of torture during arrest and detention remained high. He would
appreciate a detail ed explanation of the situation by the Nam bi an Government.

32. M. PIKIS, referring to the inplenentation of article 2 of the
Convention, asked whether there were specific provisions in the Cvil Code
relating to the offence of torture, since any instance of torture was
considered as an act for which crimnal or civil proceedings could be
instituted. He would also Iike to know the nandate of the Legal Assistance
Centre, how its nmenbers were designated and how long it would be continuing
its work.

33. In order to have a good understandi ng of how the offence of torture was
puni shed, it would be useful to know whether Nam bian | aw was based on English
comon | aw or on customary |law, and what penalties were |laid down for the
category of offences that included acts of torture. Wth regard to the

i mpl enentation of article 11 of the Convention, the report indicated that
there was no i ndependent agency for investigating conplaints of torture or
monitoring conditions of detention in prisons. Was there a register of
conplaints filed and proceedings instituted? 1If, as the Legal Assistance
Centre had stated (report, para. 28), procedures in respect of persons in
police cells were both inadequate and not fully applied, how did the Nam bi an
authorities intend to renedy the probl enf

34. The Committee would al so appreciate receiving a copy of the results of
the investigations that had proved the allegations in paragraph 35 (iii) of
the report (Convention, art. 12) to be false. Referring to paragraphs 35 (iv)
and 36 (i), he asked whether the prisons contained solitary confinement cells,
how | ong detai nees could be placed in solitary confinement and whet her they
had the right to remain silent when questioned.

35. Ceneral ly speaking, the report painted a rather negative picture of the
situation: convicted defendants were given very |light sentences, many
culprits were not prosecuted and civil proceedings were still the main neans

of obtaining conpensation. He asked how the Nanmi bian authorities had reacted
to reports by NGGs of nunmerous cases of torture and the many conpl ai nts of
ill-treatnment | odged. He would suggest that an appropriate infrastructure for
guar anteei ng the protection of human rights nati onwi de should be established
as a matter of priority.

36. M . SORENSEN commended the Nani bi an Governnent for its significant
acconplishnments in the furtherance of human rights. As a physician, he was
particularly interested in the inplenentation of articles 10 and 14 of the
Convention. Since the training of nmedical personnel, in particular doctors
working in police stations, prisons and arny barracks, was crucial to the
prevention of torture, he asked whether the Nami bian authorities were planning
to organi ze such training. He stressed the inportance of nedica
rehabilitation for torture victinms in specialized centres, which Nam bia could
establish with assistance fromsimlar institutions in other countries.
Finally, he nmentioned the United Nations Voluntary Fund for Victins of Torture
and said that even a token contribution was al ways considered to be a sign of
interest and respect for the cause of torture victinmns.
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37. Ms. |LIOPOULOS- STRANGAS commended the Nami bian authorities for the
great efforts they had made over the past few years. She asked whet her the
hi erarchy of national legislation and international instruments was set forth
in the Constitution. |If it was not, could the Convention be directly invoked
in the courts? And were judges bound to apply it automatically?

38. M. BURNS endorsed the remarks made by the precedi ng speakers. He asked
whet her there was a penal code in Nam bia, whether a customary-|aw system
still existed and how of fences were broadly classified. He requested
additional information on the powers of the Orbudsman and asked who was
responsi ble for the editorial comments in the report, such as the reference,
in paragraph 36 (ii), to the “derisory” nature of a fine inposed on a police

i nspector found guilty of assault.

39. The CHAIRMAN invited the Nam bian delegation to reply to the Cormittee's
questions at its follow ng neeting.

40. M. NUJOMA (Nam bia) stressed that not all the allegations of torture
and ill-treatment referred to were credi ble, since sone originated from
political opposition groups whose sole objective was to discredit the
Government. His delegation would do its best to reply to nmenbers' questions.

41. The Nam bi an del egation wi t hdrew.

The public part of the neeting rose at 11.50 a.m




