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The neeting was called to order at 10.35 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 4) (continued)

Initial report of the Republic of Korea (CAT/C 32/ Add. 1)

1. At the invitation of the Chairman, M. HWMNG M. CHO M. YWH
M. KWN, M. LIM M. PARK, M. SHIN M. NOH M, KANG and M. KIM (Republic

of Korea) took places at the Conmittee table.

2. M. HWANG (Republic of Korea) said that his country's accession to the
Convention agai nst Torture and other Cruel, |nhuman or Degradi ng Treatnent or
Puni shmrent in January 1995 reflected its commitment to the strengthening of
donestic human rights protection and to international efforts to pronote the
cause of universal human rights. Dialogue with the Committee against Torture
provi ded an opportunity to place Korea's past human rights record under

obj ective scrutiny, a process that would help Korea to better fulfil its

obl i gations under the Convention. Al relevant agencies had participated in
the preparation of the country report as the Governnent had sought to present
a complete picture of the institutional franework relating to the prevention
of torture in Korea. Korea's |legal systemwas based on the principle of lex
scripta and the report had pl aced enphasis on explaining the | egal and
institutional aspects of the State's systenic approach to the prevention of
torture, rather than on specific practices.

3. The first constitutional principle providing the | egal basis for hunan
rights protection in the Republic of Korea was the strict prohibition of al
fornms of torture. Article 10 of the Constitution provided guarantees for
human dignity and the right to pursue happi ness, and inposed on the State the
duty to safeguard the human rights of individuals. Article 37, paragraph 2,

of the Constitution protected freedons and rights even when restrictions were
i nposed by | aw for reasons of national security, the naintenance of |aw and
order or public welfare. Protection against torture was further guaranteed by
article 12, paragraph 2, of the Constitution. The second constitutiona
principle was that the provisions of the Convention should be applied directly
in Korea as they had the sanme status as donestic |aw.

4. The Republic of Korea had nmaintained its reservations to articles 21

and 22 because it was concerned about the possibility of those provisions
being mi sused to the detrinent of the dignity of the State. Those concerns
had persisted in view of the current situation on the Korean peninsul ar, which
bore vestiges of its cold war | egacy. Despite those reservations, there were
no obstacles preventing victins of torture from seeking redress from

i nternational organizations. Korea's ratification of the Optional Protocol to
the International Covenant on Cvil and Political R ghts allowed torture
victins to file complaints with the Human Rights Committee. Hi s Covernment
therefore believed that reservations to the above-nentioned articles did not
represent a derogation fromthe basic principles enbodied in the Convention
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5. Institutional safeguards against torture and other cruel treatnent could
be grouped into three broad categories, nanely, preventive mnmechani sns,

remedi al procedures and international cooperation, all of which conformed to
standards and requirenments under the Convention

6. There had been a nunber of devel oprments since the subm ssion of Korea's
initial report. Those devel opnents included refornms to the Crinminal Code and
of the Penal Procedure Code, effective from1l July 1996 and 1 January 1997
respectively. The anended Crininal Code ainmed at inproving the treatnent of
prisoners with a focus on their correctional education rather than puni shnent.
To that end, probation systens and comunity service orders for adult
crimnals had been introduced. Under the new Penal Procedure Code, nore
stringent conditions were required for the arrest of suspects and there was a
tendency towards the investigation of suspects w thout detention. The rights
of the prosecutor and defence had al so been strengthened by new provi sions.

7. H s Governnent was al so planning to subnmit to the National Assenbly a
further anmendnment to the Criminal Code providing for the application of
donestic laws to crines comritted by foreigners in a foreign State whenever
those crines were puni shable under the treaties or other internationa
agreenments to which the Republic of Korea was a party. Wth the introduction
of that “universality clause”, Korea would have jurisdiction over all persons
conmmitting crinmes of torture under the ternms of the Convention, regardl ess of
their nationality or of the place where the acts of torture had taken place.
The proposed establishnent of a National Human Ri ghts Conmmi ssion and the
operation of the Korean Legal Aid Corporation, which offered free legal aid to
di sadvant aged groups and inhabitants of rural areas, were further beneficia
advances.

8. In conclusion, he reiterated the Republic of Korea's irreversible
conmitment to denocratic values. Mich progress has been nade in harnoni zi ng
Korea's judicial and | egislative systenms with international standards in the
field of human rights since the inauguration of civilian governnent in
February 1993. There was, however, significantly nore to be acconplished.
Under the watchful eye of the National Assenbly, the nedia and active NGOs,
Korea had become an open and pluralistic society.

9. M. ZUPANCI C (Country Rapporteur) thanked the del egation for the
exhaustive report it had filed in fulfilnment of article 19 of the Convention
agai nst Torture, and said that the granting of amesty and the restoration of
rights to over 44,000 citizens imediately follow ng the inauguration of the
civilian Governnent were |audable. True transition to full denocratic and
civilian rule would inevitably take a long timne.

10. Anmong the positive aspects of changes in the Republic of Korea was the
fact that since the late 1980s the authorities had adopted neasures to prevent
i nstances of torture. A large nunber of police officers had been prosecuted
and tried for torture, political prisoners had earlier access to | awers than
previously, and in some cases the courts had ruled that confessions obtained
under duress were inadm ssible as evidence at trial

11. Several concerns had been raised by NG reports of abuses. The Nationa
Security Law contai ned vaguel y defined provisions which had been used
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arbitrarily for inprisonment. In 1995 alone, nore than 200 peopl e, including
political activists and intellectuals, had been arrested under article 7 of
the National Security Law. |In that Law the Governnent of North Korea had been
defined as an “anti-State” organi zation and persons who synpathized with that
Covernment were liable to up to seven years' inprisonment. Many such
prisoners were prisoners of conscience, punished for the non-violent exercise
of their fundamental human rights. A nunber of prisoners of conscience and
political prisoners clained to have been tortured for the purpose of
extracting a confession which was later used in court. Although article 12
paragraphs 2 and 7, of the Constitution of the Republic of Korea unequivocally
prohi bited the use of evidence obtained by such neans, the courts' failure to
apply the law strictly in the past had encouraged a cul ture wherein confession
was regarded as the best evidence. The Republic of Korea was currently bound
by article 15 of the Convention, which provided that statenents nmade as a
result of torture could not be invoked as evidence.

12. A further discrepancy existed between the provisions of article 125 of
the Crimnal Code and reality. |In practice, there were few prosecutions of
persons responsible for torture. Suspects had been held for interrogation for
peri ods of up to 30 days before they had been charged, but although the
Constitutional Court had found detention under those circunstances for a
50-day period to be an apparent violation of human rights, it had neverthel ess
ruled that the period had been constitutional on condition that it only
applied to suspects held under articles 3, 4, 5 6, 8 and 9 of the Nationa
Security Law. That ruling had had no effect on political prosecutions.

13. The three agencies responsible for the interrogation of suspects, the
Nati onal Police Administration, the Agency for National Security and Pl anning,
and the MIlitary Security Conmand, had all been accused of resorting to the
use of pressure for the purpose of obtaining confessions. Political prisoners
held in custody in 1994 and 1995 had reported that the nost frequently used
nmet hods of torture during interrogation had been sleep deprivation, threats
and intimdation.

14. Acts of torture should be characterized as offences under the crimna

| aw of States parties, but Korean legislation did not have specific provisions
dealing directly with torture as defined in article 1 of the Convention
According to paragraph 106 of the report, the Crinminal Code rmade a distinction
bet ween an act of violence and an act of cruelty. Even if the Convention was
i ncorporated into the donmestic law of a State party, it could not be used for
pur poses of prosecution in crimnal matters. Criminal responsibility could
not derive directly fromthe definition of torture contained in article 1 of

t he Convention because there was no sanction attached. The Conmittee usually
asked for the definition of torture to be reflected in domestic |egislation so
that it could know how many specific incidences of torture there had been. He
t herefore asked why the crine of torture was not specifically covered by

Kor ean domestic | aw.

15. He al so wi shed to know whether attorneys were allowed to be present
during the interrogation of suspects, and whether the right of suspects and
det ai nees to counsel could be restricted at the discretion of the
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i nvestigative organs under the Penal Procedure Code. What |egal consequences
would follow froma court's conclusion that an act of torture had been
permtted during detention?

16. In connection with paragraph 85 of the report, he asked whet her public
and mlitary prosecutors were obliged to nake a witten report of their
regul ar inspection of places of detention and, if so, who considered the
report.

17. He al so wi shed to know under what conditions was it possible for an
individual to initiate a quasi-indictnment procedure (para. 88 (a)). The Pena
Procedure Code provided for that procedure in relation to “principal crimes”.
Did an act of inflicting mental suffering by a public official on an

i ndi vi dual count as a “principal crine”?

18. When, for exanple, an individual |odged a constitutional conplaint

agai nst a non-indi ctnent decision by the public prosecutor concerning an act
of torture, could the Constitutional Court order the public prosecutor to

|l odge an indictnent? Did the National Security Law include a provision that
the essential aspect of freedomor rights should not be violated in
exceptional circunstances? Had there been any reports of cases of torture of
suspects charged with violating that Law since the inauguration of the current
Gover nnent ?

19. In connection with paragraph 101 of the report, he asked whether in
cases involving expul sion, return or extradition, the Korean authorities had
to use the “substantial grounds for believing” test of article 3 of the
Convention, or whether there were different tests in the Extradition Act and
the Imm gration Control Act, which spoke of hunmanitarian reasons in general

20. In connection with paragraph 110 (b) of the report, he asked for a nore
specific explanation as to how an attenpt to commit torture becane puni shabl e
under crimnal |aw.

21. For what reasons could the public prosecutor reject a demand for an

i nvestigation or prosecution procedure upon an information by an individua
all eging that he had been the victimof torture? Could the public prosecutor
reject the denmand without a prelimnary inquiry into the facts subnmtted by

t he i ndi vi dual ?

22. In connection with paragraph 138 of the report, he asked whether the
principle of discretionary indictment applied also to crimnal acts of
torture.

23. Were investigations into allegations of torture carried out by the

i nvestigative organs within three nonths of the date on which the suit was

filed, as required under article 257 of the Penal Procedure Code? What was
the statute of limtations on the crime of torture under article 125 of the
Crimnal Code in the Republic of Korea? Wre there any instances in which

crimnal prosecution had been rendered i npossible due to the expiry of the

statute of limtations in suits filed for the crinme of torture?
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24, Had the rules and instructions dealing directly or indirectly with
fundanental rights (especially the interrogation rules in “National Security
Law cases”) been reviewed since the Republic of Korea had acceded to the
Convention? It was surprising that a suspect mght be held for interrogation
for 30 days or even 50 days without charge, when all were aware that torture
was nost likely to occur in those circunstances.

25. When di sciplinary action was taken agai nst prisoners what was the size
of the cell in which they were held? Had there been any instances of
prisoners being placed in “dark cells”?

26. Was education for the prevention of torture included in the training of
nmedi cal personnel ? Wat kind of education did prison doctors receive
concerning activities to prevent torture?

27. In connection with paragraphs 182 to 186 of the report, he asked whet her
the public prosecutor acted ex officio in cases where an individual alleged
the act of torture (i.e. without relying upon the victims officia
conplaint)? NGOs had stated that the prosecution investigated only fornma
conplaints by torture victims. |f that was so, it would constitute a | ack of
pronpt and inpartial exami nation of an alleged act of torture, as called for
by article 12 of the Convention. Moreover, it was also reported that
prosecution authorities were apparently unwilling to investigate reports of
torture and ill-treatment. He would appreciate a response to those

al | egati ons.

28. In cases where a crimnal investigation established that a public
of ficial had been guilty of an act of torture, was the judge enpowered to
award damages to the victimof the crinme (para. 200 (a))?

29. There seened to be an inconpatibility between article 15 of the
Convention and paragraph 205 of the report, but that was perhaps due to a
m sunder st andi ng on his part.

30. Lastly, he asked what nedical redress neasures were inplemented by the
Governnent of the Republic of Korea for torture victins suffering fromthe
after-effects of torture, especially nmental illness?

31. M. REGM (Alternate Country Rapporteur) thanked the del egation of the
Republic of Korea for an informative initial report subnitted on tinme and in
accordance with the Committee's general guidelines. However, the report
shoul d have been acconpani ed by copies of the Constitution and the principa
legislative texts referred to in the report. He therefore requested the

del egation to submt those docunents.

32. Al t hough the present Governnent of the Republic of Korea was paving the
way towards denocracy, the rule of |aw and an i ndependent Judiciary, nost of
the Iaws of the previous authoritarian regine, under which human rights had
been violated and victinms often tortured, were still in operation. The
Conmittee therefore hoped that the Governnent woul d take the necessary steps
to bring the legal systeminto line with the Convention
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33. Al though article 1 of the Convention contained an explicit definition of
torture, he had been unable to find a simlar definition in the report. It

was of paranount inportance to include in donestic |aw a definition of
torture, together with provision for appropriate punishnment for offenders and
adequat e conpensation for victins.

34. As stated in paragraph 11 of the report, article 37, paragraph 2, of the
Constitution of the Republic of Korea provided that the freedons and rights of
citizens mght be restricted by |Iaw only when necessary for national security,
t he mai ntenance of |aw and order or public welfare. However, those provisions
ran counter to article 2, paragraph 2, of the Convention

35. He had | earned fromreliable sources that the Korean | egal system

all owed solitary confinement and pernmitted prisoners to be detained for

30 days under ordinary circunstances and 50 days under the National Security
Law. The probability of detainees being tortured during such an extended
peri od of detention was high. Mreover, he had been infornmed that the “dark
cells” in which prisoners were kept were 2.48 square netres in area. Lack of
space and unhygi eni ¢ conditions predi sposed the prisoners to many ill nesses.
He therefore requested the CGovernment of the Republic of Korea to amend the
relevant laws to bring theminto conformity with article 2 of the Convention
He hoped that that could be done by the tinme the second periodic report was
submi tted.

36. Par agraph 105 of the report stated that the Criminal Code of the
Republic of Korea did not have a specific provision which dealt directly with
torture. However, in accordance with article 4 of the Convention, States
parties were expected to ensure that all acts of torture were offences under
their crimnal law. It was therefore inportant expressly to declare torture
an of fence under crimnal |aw and nmake such of fences puni shabl e by appropriate
penal ti es.

37. The Conmittee was pleased to note that the Government was fulfilling the
provisions of article 9 of the Convention concerning nutual judicia

assistance and that it had relevant treaties with Australia, Canada, France
and the United States. That was hi ghly commendabl e.

38. In connection with article 10 of the Convention, he observed that
details were given in paragraphs 158 to 165 of the report concerning the
education of the public, whereas article 10 of the Convention referred nore
specifically to the need for each State party to ensure that education and

i nformati on regarding the prohibition against torture were fully included in
the training of, inter alia, |aw enforcenent personnel, civil or mlitary,
nedi cal personnel and public officials. He therefore requested the Governnent
to arrange for the compul sory training of all such personnel and to provide
information in particular on the training of nmedical staff regarding the

prohi bition agai nst torture.

39. Par agraphs 173 to 180 of the report, referring to article 11 of the
Convention, should have given details of the systematic review of
interrogation rules and arrangenents for the custody and treatnment of persons
subjected to any form of arrest, detention or inprisonnent with a viewto
preventing cases of torture. He therefore requested additional information
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concerning the paranount rights of defence; the right of detainees to be told
t he exact reason for their being held in custody, to consult a |lawer, to see
a doctor of their own choice and to informtheir next of kin of their

wher eabout s.

40. He wi shed to know whet her there was a provision for incomunicado
detention in the Korean |legal systemand, if so, for how |l ong and under what
condi tions.

41. He asked how t he provisions of article 12, which required a pronpt and
impartial investigation wherever there was reasonable ground to believe that
an act of torture had been conmmitted in any territory under the jurisdiction
of the State party, could be nmet when the Korean | egal system allowed 30 days
of detention under ordinary jurisdiction and 50 days under the Nationa
Security Law.

42. The Speci al Rapporteur on freedom of expression had found that all the
human rights treaty bodi es were reconmendi ng the repeal of the Korean Nationa
Security Law and the consideration of other provisions consistent with the
Uni versal Declaration of Human Rights and the International Covenant on G vi
and Political Rights. In his own view, the Governnment of the Republic of
Korea would do well to repeal that Law, since nost acts of torture were
commtted during pre-trial detention and in police custody. Wen the
conplaints of victinms of torture had to be heard by the police authorities

t hensel ves, the system m ght be biased and conpl ainants intimdated. He asked
who was the conmpetent final authority on the di spensation of pronpt and
inmpartial redress for torture victins.

43. Wth respect to article 14, he asked what was the naxi num conpensati on
payable to a victimand whether there was any provision for the rehabilitation
of torture victins.

44, Since all were agreed that the death penalty was a cruel, inhuman and
degradi ng puni shrent he requested the Governnent of the Republic of Korea to
abolish it.

45, He had been informed by nany NGOs, including Amesty International and

t he Korean Human Ri ghts Network, of the nunerous victinms of torture, including
a professor of history, Park Chung Hee, arrested under the National Security
Law and subjected to physical and nental torture, deprived of sleep, beaten
and threatened, a pregnant woman, Koh Ae Soon, who had been deni ed nedi ca

care in prison, and Yu Chong Sik, arrested in March 1975 and sentenced to life
i mprisonnment under the National Security Law. There were nmany other nanes on
the list sent to him all of whom had been charged and convicted under the
Nati onal Security Law. He requested the delegation to ook into those cases
and give further details to the Conmmittee.

46. M. SORENSEN said he was pleased that the Governnent of the Republic of
Korea had been naking efforts to informthe popul ati on about the contents of
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t he Convention (para. 159 of the report). However, education and training
were al so needed, and he asked how such training was conduct ed.

47. In its discussion of article 10 of the Convention, the report of the
Republ i ¢ of Korea had not nentioned doctors at all, yet they had a key role to
play in defending human rights and eradicating torture. They were the ones
who saw persons who had been ill-treated; they could al so produce statistics
and informthe authorities, and give advice about the health of detainees and
prisoners. He called for the introduction of a preventive nedica

exam nation, which should be carried out as soon as a person arrived in
prison. Not only would it protect the prisoner, but it would also be val uabl e
to prison staff, who then could not be blaned if it was established that the
prisoner already showed signs of ill-treatnment upon arrival. It night also be
wort h consi dering whether to allow doctors to conduct a quick medica

exam nation in police stations every norning. That would al so serve as a
preventi ve nmeasure.

48. The Manual for Police Affairs, to which reference was nmade in

paragraph 169 (d) of the report, although inportant, failed to include four
basi ¢ safeguards: the right to informnext-of-kin of an arrest; the right to
have access to a lawer; the right to see a neutral doctor; and the right to
be inforned of one’s rights.

49, He woul d also like to know how i nformati on on conbating torture had been
included in the curriculumfor nedical students. How were forensic experts
and psychiatrists kept informed of the issue? Was it possible for doctors at
risk, i.e. in police stations, prisons and nmilitary facilities, to insist on
respecting ethical rules even if that ran counter to the w shes of the
authorities? Wre they protected in such cases?

50. Concerning article 14 of the Convention, did the Republic of Korea have
a rehabilitation centre for torture victins and, if not, would it consider
openi ng and supporting one?

51. M. GONZALEZ POBLETE asked who was meant, in paragraph 6 of the report,
by the statenent that governnent pardons had freed nost inmates “with the
exception of those who could not be tolerated under the newy established

i beral denocratic systenf. Furthernore, did the amesty include officials of
the authoritarian regi ne who had been involved in violations of human rights?

52. Wth regard to paragraph 21 of the report, he did not see how the
speci al situation between the Republic of Korea and North Korea had anything
to do with recognizing the right of citizens to subnit communications to the
Commi ttee.

53. In connection with paragraph 33, he asked whether acts of torture were
regarded as specifically mlitary offences, in which case they would fal

under the jurisdiction of the mlitary courts, or whether they were considered
to be ordinary offences, in which case they would be judged by the ordinary
courts. He also sought further information on the powers of the nilitary
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courts. How were nilitary prosecutors and judges appoi nted and by whon? And
how was it ensured that they could investigate and deliver decisions
i ndependent | y?

54, Ms. | LIOPOULOS- STRANGAS said that she had difficulty understanding the
reservation expressed by the Republic of Korea concerning articles 21 and 22
of the Convention to the effect that they might be detrinmental to the dignity
and credibility of the nation. How could the right to submit a communication
to the Conmittee affect the dignity of the Republic of Korea? As to

article 21, she noted that North Korea had not even signed the Convention and
that consequently there was no danger of its submitting a communication to the
Conmittee in which it claimed that the Republic of Korea was not fulfilling
its obligations under the Convention

55. Turni ng to paragraph 32, she sought clarification on how the judges of
the Constitutional Court were appointed and how the i ndependence of the three
j udges nomi nated by the Chief Justice was ensured. Also, how was the Chief
Justice appointed? |If that person was appointed by the President, how was his
i ndependence guar ant eed?

56. Par agraph 102 (c) stated that foreigners could not be repatriated in
certain cases for hunmanitarian reasons. She pointed out that it was an
obligation under the Convention, and not just a decision on hunmanitarian
grounds, to refrain fromrepatriating foreigners in cases in which there were
substantial grounds for believing that they were in danger of being subjected
to torture in their country of origin. Donestic |egislation nust take that
into consideration.

57. She would also like to I earn nore about the status of the Convention in
the donestic | egal systemof the Republic of Korea. When a |aw was passed
that was at variance with the Convention, which took precedence?

58. M. YAKOVLEV said that given the recent wel come adoption of a new Pena
Procedure Code, there no | onger seened to be any need for the Nationa

Security Law. By nmaking it a crinme to fail to report know edge of any
violation of its provisions, the National Security Law was in breach of the
Crimnal Code and the Penal Procedure Code, which only punished the aiding and
abetting of a crine.

59. M. BURNS agreed. He was surprised to find that it was a crine to fai
to informthe authorities: that was reniniscent of certain |egislation under
aut horitarian regines.

60. He would Iike to know what the statute of limtations stipulated in
respect of crimes of torture. Did it prevent the State from prosecuting acts
of torture committed under the nilitary regine? Ws that the reason why there
had been no prosecution of such acts? Al so, what was the civil linmtation
period? If it was too short, it might be ineffective, because it would then
be difficult for torture victins to apply for conpensation
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61. He sought information on the death penalty, which was still in effect in
the Republic of Korea. Wat crinmes were subject to the death penalty? Was
the death penalty applied in public or in private, and what nethod was used?
What was the nature of possible appeals? Could the del egation provide data on
t he nunber of persons executed over the past three years and for which crinmes?
Di d executive clenmency exist, and how often had it been exercised?

62. The CHAI RMAN asked whet her the Republic of Korea contributed to the
United Nations Voluntary Fund for Victinms of Torture. |[If not, he hoped that
it would consider doing so.

The public part of the neeting rose at 12.20 p.m




