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Subject matter: Denial of access of mother to her child

Substantive issues: arbitrary interference with family, protection of the family, protection of
the child as aminor, fair trial, undue delay

Procedural issues: failure to substantiate claim.
Articles of the Covenant: 14, paragraph 1, 17, 23 and 24
Article of the Optional Protocol: 2

On 20 March 2007, the Human Rights Committee adopted the annexed text as the
Committee’'s Views, under article 5, paragraph 4, of the Optional Protocol in respect of
communication No. 1052/2002.

[ANNEX]
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ANNEX

Views of the Human Rights Committee under article 5, paragraph 4, of
the Optional Protocol to the International Covenant on Civil and Political rights

Eighty-ninth session
concerning

Communication No. 1052/2002**

Submitted by: Ms. Natalya Tcholatch (not represented)
Alleged victims. The author and her daughter, Julia Tcholatch
State party: Canada

Date of communication: 3 February 1998 (initial submission)

The Human Rights Commiittee, established under article 28 of the International Covenant on
Civil and Political Rights,

Meeting on 20 March 2007

Having concluded its consideration of communication No. 1052/2002, submitted to the Human
Rights Committee by Ms. Natalya Tcholatch under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of the
communication, and the State party,

Adopts the following:

Views under article 5, paragraph 4, of the Optional Protocol

1.  Theauthor of thecommunication is NatalyaTcholatch, aCanadian citizen of Ukrainian origin,
born on 28 July 1960. She aso submits the communication on behalf of her daughter, Julia
Tcholatch, born in Canada on 20 February 1993, who was removed from her care on 2 August 1997
and later adopted. Although the author did not initially make any specific claimsunder the Covenant,
shelater claimed that they were the victims of violations by Canada of articles 1, 2, 3,5(2), 7, 9(1,
3and5),10(1and 2 a), 13,14 (1,2, 3d and e, and 4), 16, 17, 18 (4), 23, 24, 25 (c) and 26, of the

** The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Maurice
Gléle Ahanhanzo, Mr. Yuji Iwasawa, Mr. Edwin Johnson, Mr. Ahmed Tawfik Khalil,
Mr. Rajsoomer Lallah, Ms. Zonke Zanele Mgjodina, Ms. lulia Antoanella Motoc, Mr. Michael
O'Flaherty, Ms. Elisabeth Palm, Mr. José L uis Pérez Sanchez-Cerro, Mr. Rafael Rivas Posada and
Sir Nigel Rodley.

! The Covenant and the Optional Protocol entered into force for Canada on 19 August 1976.
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International Covenant on Civil and Political Rights (the Covenant). She is not represented by
counssl.

The facts as submitted by the author

2.1 The author was born in the Ukraine and obtained a qualification in the medical field there.
She migrated to Canada in 1989 and became a Canadian citizen in 1994. After the birth of her
daughter on 20 February 1993, she raised her child as a single parent, while pursuing University
studiesin order to obtain aprofessional Canadian qualification. The child’ sbiological father did not
have any contact with her.

2.2 Duringthenight of 1to 2 August 1997, the author called the policeto report asexual abuse of
her four-year old daughter. The author also slapped her daughter, to prevent her from visiting the
neighbours, resulting in ared mark on her face?. According to the author, this only happened once,
in aspecial circumstance where she was concerned for her daughter’ s well-being. According to a
police report, the author stopped amotorist to “give away” her daughter and said that she no longer
wanted her daughter and that Canada could take care of her. However this has been consistently
denied by the author, according to whom the child was standing on the sidewalk waiting for the
author who wastalking to the police, and according to whom she never abandoned her daughter. The
policetook her child to the Police Station and placed her in the care of the Children’ s Aid Society of
Metropolitan Toronto which in turn entrusted her to afoster home. Despite the author’ s report that
her daughter had been sexually assaulted, no investigation was allegedly made and the child was not
examined by a doctor.

2.3 A few dayslater (5 August), the author was arrested and charged with assault (for what she
believed to be an exercise of parental authority) of her daughter®. In an affidavit of 6 August, the
author explained the circumstances of theincident and stated that she believed that she was capable
of caring for her daughter, and that she would be pleased to have the Children’ s Aid Society attend
her home to follow her parenting style. However, on 7 August, the Scarborough Provincial Court
placed the child in temporary (three months) care of the Catholic Children’ s Aid Society of Toronto
(CCAYS), with supervised access. According to the author, thisorder did not provide the authority to
place her child permanently in afoster home, nor to release her child for adoption. She claims that
until the child protection trial and the judgment of 26 June 2000%, no custody order was issued in
favour of the CCAS and it was not established that the child needed protection, aswould have been
required by national legidation, i.e. the Rules of Civil Practice, the Family Court Rules and the
Family and Services Act, for the further apprehension of her daughter from 1997 to 2000. Although
the girl initially disclosed that her mother had hit her, she repeatedly expressed the wish to return
home and reacted negatively when separated from her mother at the end of visits. All visits were
strictly supervised and the mother and daughter were allowed no privacy.

2 According to the police, the girl had bruises on her face and arms.

% The author confessed the assault and was convicted of assault on 24 April 1998 and received a
conditional sentence of 90 days imprisonment.

4 The author refersto thetrial which led to the 26 June 2000 judgement of Justice B.E. Payne of the
Ontario Court of Justice, on the application of the Children’ s Aid Society of Toronto for an order for
crown wardship without access of the child.
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2.4 On 1 December 1997°, on her daughter’s request, the author took her home. As aresult, she
was convicted of child abduction and sentenced to one month imprisonment. In prison, she was
severely beaten by an inmate and thereafter placed in segregation without medical attention for 10
days. On 24 December 1997, shewasrel eased on bail, with the condition that before she could have
any access to her daughter, she undergo an assessment as approved by the CCAS, and that any
access to her daughter be under the immediate and direct supervision of the CCAS. Telephone
contact between mother and daughter was terminated following an angry exchange between the
author and the foster mother.

25 In March 1998, the author was assessed, on the CCAS' request, by Dr. K., an attending
psychiatrist at the Clarke Institute of Psychiatry, for atotal of 4 hours. The Committee has not been
provided with a copy of the 14-page report that he produced. However, it transpires from the
judgement of 26 June 2000° that the doctor, who based his assessment on two interviews and second
hand information from other psychiatrists, found the author to suffer from adelusional disorder and
erotomanic, persecutory, and somatic delusions. According to the judge, the doctor aso observed
that because her mental illnesswas proceeding untreated, her ability to carefor her daughter wasin
guestion.

2.6 On 29 September 1998, Dr. K. replied to a letter from the author’s counsel, and clarified a
number of issues, among which was the fact that he was not able to detect the author’ s erotomanic
delusionsin histime spent with her, but rather that the notes from the University of Toronto Health
Services Clinic suggested that her treatment there flowed from her erotomanic delusional material.
He aso indicated in his conclusions that if she did experience erotomanic delusions, they did not
appear to have had an impact on her ability to care for her daughter’.

2.7 On12May 1998, the author was assessed by Dr. G. from the Toronto Hospital. In describing
the author, heindicated that “there do not appear to be any manic or overt psychotic symptoms”, that
“there was no formal thought disorder” and that “her thought content revealed mostly ideas of
persecution which appeared to be overvalued, but not of delusional proportions’. He considered that
“itislikely that this patient suffers from a paranoid personality disorder, although it is difficult to
say at thispoint asaresult of only oneinterview”, but concluded that she did not need medication.

2.8 On2Jduly 1998, aDr. G., the author’ sfamily physician since May 1995, indicated in aletter
that he did not feel that he knew the patient well and that she was difficult to describe, but that she
did not appear to suffer from any major psychiatric illness and had not been on any medications.

29 In aletter of 6 July 1998, Dr. T., Consultant Paediatrician who had seen the child in
consultation intermittently since August 1993, indicated that he had no reason or evidenceto suggest
that the author was an unfit mother.

® According to the author, the temporary order of 7 August 1997, granting temporary care to the
CCAS with supervised access, had expired at this time, and was neither varied nor extended by
another order.

® See below.

"Thisinformation was also made available to the judge.
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2.10 Asaresultof Dr. K.’ sreport which outlined amedical condition, and despite other specialists

acknowledgment that she was in good health and did not need medication, the CCAS refused to
reinstate access. In June 1998, theinitial application of the CCASfor an order of 3 monthswardship
was amended to seek an order of crown wardship with no access, to allow the child to be adopted. In
July, August and November 1998, the author’ s motionsto reinstate access were denied by no-access
orders.

2.11 Inan adoptability assessment of 28 September 1998, an Adoption Social Worker of the CCAS
considered that “since her admission into care, Julia’'s social skills have greatly improved”.
However, shefound that “ Julia appearsto have asignificant attachment to her mother” and “ she has
stated that she wants to live with her”. “Julia, in a discussion with this worker indicated that she
wanted to be with her mother, although she still has some ambivalence about her.” She stated that
she loved her mother although she had been beaten by her. “Despite this, she was not able to
consider the possibility of living with another family at thistime.” The social worker concluded that
it would be helpful to have the child psychologically assessed and specifically explore the
attachment issues before making a decision about her adoptability.

2.12 On 12 December 1998, Dr. P., the child's psychologist, wrote areport on the possible effect
that crown wardship without access might have on the child. The psychologist indicated that the
child, who at that time had not seen her mother for one year, was at risk of developing attachment
disorder. She further stated that:

“Julia misses her mother, says she wants to see her, she is confused by her mother’s

absence. (...) Julia is a child in limbo. (...) The impression | got from both
conversations with Julia' s foster mother and from Julia’s presentation is that she is
clinging to the memory of her mother, that sheis confused, and does not know what she
should and can feel about her mother. Sheis at risk of depression. (...) Julia needs to
come to some resolution in relation to her mother. (...) It could be helpful for Juliato
have contact with her mother so that such a resolution can be achieved. (...) The
recommendation istherefore that supervised visitswith [the author] arereinstated. That
Juliais given achance to know her mother. (...) Should it be considered that the visits
are detrimental to Julia, they should be stopped and the reasons for the termination
explained to her.”

2.13 In order to regain the care and control of her child or visiting rights, the author turned to
variouslawyersand eventually proceeded in person to pursue numerous motions and appealsto the
courts during the years 1997 to 2000. In the result on 11 January 1999, on the CCAS' request, the
Ontario Court of Justice, relying on Dr. K.'s report, found the author to be under a “mental
disability” and ordered that she not be allowed to pursue any further court proceedingsin person. In
the circumstances the Public Guardian and Trustee Office (PGT) was assigned as the author’s
liti gation guardian®. She claimsthat the PGT did not act on her behalf and tried to mislead her. The
Court also ordered that the trial scheduled for February 1999 be postponed, as the PGT was not
ready to proceed to trial.

8 nanaffidavit of 17 May 2000, alawyer from the PGT indicated that the author had “demonstrated
that shewas capabl e of instructing and keeping legal counsel” in support of amotion for the PGT to
be removed as legal representative for the author.
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2.14 InJune 1999, asaresult of an order issued on 17 May 1999, accessto her child wasreinstated
by consent on certain terms and conditions, among which:

“1.  [The author] shall have supervised access to the child in the sole and absolute
discretion of the CCAS.

2. Accessshall be once every three weeks for aperiod of not more than 90 minutes.

4.  [Theauthor] shall remainin thevisitation room at the CCAS office with the child
at all times during the visits, fully supervised by CCAS employees. There will be a
CCAS employee in the room at all times as well as a CCAS employee behind an
observation mirror.

10. [The author] shall not question Julia regarding where she lives, her telephone
number or where she attends school.

13. Inthe event [the author] fails to abide by any of these terms and conditions the
access visits shall be terminated immediately and the CCAS shall have the right to
determine if future visits shall take place.”

2.15 Accesswasremoved again by the CCASin August 1999 although the visitshad gonewell and
theauthor fully complied with all access conditionsat each visit. On the author’ smotion to reinstate
access, the access order was varied on 21 December 1999, in the best interests of the child. In
December 1999, the child started living with new foster parents, who expressed the wish to adopt
her.

2.16 On 8 December 1999, the author filed an application for judicial review of the entire child
protection processin the Superior Court of Justice. The CCASinitiated acounter-application under
Section 140 of the Courts of Justice Act, banning the author from continuing any proceedings she
had commenced in any court, and preventing her from initiating any subsequent proceedings. On 8
March 2000, the Superior Court of Justice prohibited her frominstituting further proceedingsin any
court, and ordered that all proceedings previoudly instituted in any court be discontinued. The
Court’ s reasoning was that the author had initiated numerous motions, appeals and applications,
sabotaging the timetable of the trial regarding the protection of the child, and thereby seriously
compromising the child’ s welfare.

2.17 On 26 June 2000, in the main trial on the child protection case, the Ontario Court of Justice
made an order for crown wardship without accessfor the purpose of adoption. The Court considered
that “the evidence in this matter is overwhel ming to permit the Court to find that the child isin need
of protection and that thereis overwhelming evidence to demonstrate that this child’ s best interests
can only be served by an order for crown wardship without access.” The Court further “firmly
believed” that the author wasa* seriously ill person”, and that if the child wereto beleft in her care,
she would suffer not only physical harm but irreparable emotional damage. The Court based this
findingon Dr. K."s1998 medical report, Dr. G.”sindication that “it islikely that this patient suffers
from aparanoid personality disorder” and another doctor’ s statement of 12 May 1998 that “Whilel
have no direct confirmatory evidence of her suffering from adelusional disorder, | would feel that
the material presented by Dr. K. and presumably to the Courts, would likely have stood up and
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would continue to do so”. None of these specialists came to Court to testify.

2.18 The child was not heard during the trial. However, it transpires from the judgement that
through her lawyer, “the position was taken on behalf of the child that she wished to remain with her
present foster parents although she still indicated awish to visit with her mother”. During thetrial,
the child’ spsychologist stated that Juliawas strongly attached to her mother, that she needed contact
with her, and that she would suffer if deprivation of al access continued.

2.19 With regard to the author’ s condition and her conduct, the Court further noted that:

“It is difficult to determine where [the author’s] illness ends and her malicious
behaviour begins as they are intertwined. The apprehension of this child took placein
the early hours of the morning on August 2™, 1997 and from then until this matter
proceeded to trial in May and June of 2000, therewere endlesslegal proceedingsrelated
to this apprehension which delayed the hearing of theinitial problem and [the author],
with the assistance of seven or eight lawyers, ran off in al directions attacking everyone
with motions and appeal sfrom decisionsuntil finally thisyear an order wasmadeinthe
Superior Court, directing that [the author] was a vexatious litigant and she was not
permitted to institute any new legal proceedings without prior leave of the Court.”

Finally, it considered that continued accesswould only perpetuate the state of limbo the child found
herself in, and that there were no special circumstances demonstrated which would justify the
continuation of accessin these circumstances. On 10 October 2000, the author’ s attempted appeal of
26 July 2000 was dismissed, on procedural grounds.

2.20 InNovember 2000, the author asked the CCA Sfor therelease of information related to Julia’' s
placement for adoption. The CCAS replied that “the Society has no obligation to advise you as to
whether your daughter has been placed for adoption”.

2.21 It transpires from an affidavit of 22 June 2001 sworn by the child’s foster mother, that the
author attempted to be in contact with her daughter on several occasions. She called their homein
February, August and October 2000 and went to her school twice, in May and June 2001. According
to the foster mother, the girl had run away from the author and sought the assistance of ateacher.
Juliatold her foster mother that the author had approached her, but that “ she knew not to speak to
her”, and that she “continued to be afraid of her mother”. An “Acknowledgement of Adoption
Placement” of 9 August 2001 signed by thefoster parentsindicatestheir intention to adopt the child.

2.22 Theauthor made further motions and appeal swhich were all rejected on procedural grounds.
Finally, on 13 September 2001, the Supreme Court of Canada dismissed an application for leaveto
appeal and amotion for stay of adoption filed by the author. Her applicationsto the Ontario Human
Rights Commission, the Ministry of Community and Social Services, and to “many other
authorities” were fruitless.

The complaint

3.1 Whiletheauthor did not initially invoke violations of specific provisionsof the Covenant, she
subseguently, in comments on the State party’ s observations, invoked violations of articles 1; 2; 3; 5,
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paragraph 2; 7; 9, paragraphs 1, 3and 5; 10, paragraphs 1 and 2(a); 13; 14, paragraphs 1, 2, 3 (d) and
(e) and 4; 16; 17; 18, paragraph 4; 23; 24; 25(c); and 26 of the Covenant. The Committee, upon
analysis of the complaint, considers that it raises the following issues under the Covenant.

3.2 Theauthor claims, on her own behalf, violations of article 14, in relation to her convictions
and imprisonment for the assault and abduction of her daughter, and of article 9 and article 10, in
relation to her treatment while serving her sentence.

3.3 Theauthor claims, on her daughter’s and her own behalf, that her daughter was “abducted”
and requests that she be returned to her custody or granted access. She claims that her family was
“illegally destroyed” as her daughter was apprehended and kept by the CCAS without alegitimate
custody order. Her access to her daughter was unlawfully and arbitrarily terminated by the CCAS
without any explanations and in spite of a court order guaranteeing access. Her daughter stayed in
the temporary care of the CCAS well beyond the maximum statutory one-year limit®. No effortsto
return the child to the author, or seek a less restrictive solution, were made in the course of the
proceedings. These claims raise issues under article 17, article 23 and article 24.

3.4 The author denounces on her daughter’s and her own behalf the delaysin considering their
case, in particular adelay of amost three years between the commencement of the child protection
proceedings in August 1997 and the trial in June 2000, thus raising issues under article 14,

paragraph 1.

3.5 The author claims that the hearing of the child protection case was unfair. She claims that
during the trial which resulted in the judgment of 26 June 2000, the court did not call the main
witnesses nor acknowledge the numerous contradictionsin the witnesses' statements. Further, the
psychiatric assessment on which the Court based its finding was carried out two years before the
trial and included hearsay information which was not evaluated in court. The judge based his
decision on asingle outdated report, prepared by the psychiatrist onthe CCAS' request, and paid for
by the CCAS. Thispsychiatrist did not testify during the proceedings. These claimsalso raiseissues
under article 14, paragraph 1, of the Covenant.

3.6 The author contends on her daughter’s behalf that the court decisions in the case were not
taken inthe child’ sbest interest, and that the unfair and prolonged nature of the proceedings caused
her mental suffering, thus raising issues under Article 7.

3.7 Theauthor does not further substantiate her claimsunder articles 1, 2, 3, 5, 13, 16, 18, 25 and
26 of the Covenant.

State party’s submission on the admissibility and merits of the communication

41 On 15 May 2002, the State party commented on the admissibility and merits of the
communication. It notes that in her communication, the author describes her experiences with

® Child and Family Services Act, Section 70.(1) (...) “the  court shall not make an order for

society wardship under this Part that resultsin achild being a society ward for a period exceeding,
(@ 12months, if thechildislessthan 6 years of age on the day the court makes an order for
society wardship”.
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variouslegal and social institutions of the State party, and contends that the communication should
be declared inadmissible for non-substantiation, as the author’s allegations are formulated in an
imprecise manner, without specifying which provisions of the Covenant allegedly were violated.
The State party arguesthat in thelight of thisdeficiency, it cannot provide aresponseto theauthor’s
complaint.

4.2 TheState party refersto the Committee' sdecisionin the caseof J.J.C. v. Canada'® wherethe
Committee concluded that the author’s complaint was not sufficiently substantiated due to the
“sweeping nature” of the alegations made against the Canadian Court system, and found the
communication inadmissible. It submits that the present communication suffers from the same
inadequacies as those in that particular communication, and that it should likewise be found
inadmissible.

4.3 The State party argues that the author’s allegations reveal no specific violations of any
Covenant provisions, and that the communication is without merits.

4.4 The State party reserved the right to make submissions with respect to the admissibility and
merits of the communication if further information was received.

Author’s comments

5.1 On 21 September 2003, the author commented on the State party’ s submissions, arguing that
her soleintention isto gain the possibility to see her only child. All her efforts and court applications
were aimed at reinstating contact with her daughter, who was separated from her against their will.

5.2 Inreply tothe State party’ s contention that her communication reveal s no specific violations
of Covenant provisions, the author lists the provisions she considers to have been violated by the
State party (see paragraph 1. above). Shereiteratesher claim that her daughter wasillegally removed
from her custody, as the interim supervision order of 7 August 1997 expired after three months.
When she decided to take her daughter home after the expiry of that order, she was immediately
arrested and imprisoned for two monthswithout trial. She contends that the subsequent terminations

of accessto her daughter were arbitrarily decided by the CCAS, despite a court order granting her
access'™.

5.3 Theauthor reiteratesthat her daughter wanted to have contact with her, which wasignored by
thejudge, and refersto the adoptability assessment and the psychol ogist’ srecommendation that the
author should have access to her child.

5.4 Finaly theauthor claimsthat her daughter suffered severe anxiety and depression symptoms,
asaresult of her separation from her. Unnecessarily severe measures towards the family caused an
irreversible psychological traumato the child, and put her at risk of developmental disorders. For the
author, this constituted cruel and unusual punishment of her child.

1% Communication No. 367/1989, J.J.C. v. Canada, inadmissibility decision of 5 November 1991.
1 Theauthor refersto the order of 7 August 1997 giving her access and the termination of accesson
1 December 1997 further to the abduction, as well as the order of 17 May 1999 reinstating access
and the CCAS' unilateral decision to terminate access in August 1999.
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5.5 Ontheissueof standing of the author to represent her daughter, the author has confirmed that
shewishesto bring the complaint also on behalf of her daughter. On 19 August 2006, sheinformed
the Committee that her daughter has been adopted, and that she has no more contact with her. Asa
result of the incidents of 2001 in which she attempted to enter into contact with her, shewastaken to
court by her daughter’ sfoster/adoptive parents and arrested. She also indicates that she has not been
provided any information as to the date of adoption.

5.6 On 31 October 2006, the author indicated that her attempts to contact her daughter were
prevented by the present caregivers, and that she has not been able to obtain an authorisation from
her daughter to act on her behalf in the proceedings before the Committee. Consequently she took
the matter to court, in which the proceedings are still pending. On 22 February 2007, she confirmed
that a court hearing initially scheduled for December 2006 had been postponed to 9 March 2007.

Absence of further comments from the State party

6.  On 10 December 2003, the author’ scomments were transmitted to the State party, which did
not provide any further comments.

Issues and proceedings before the Committee
Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights Committee
must, in accordance with rule 93 of its rules of procedure, decide whether or not it is admissible
under the Optional Protocol to the Covenant.

7.2 The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement for purposes of article 5, paragraph 2 (a), of
the Optional Protocol. It notes that the State party has not contested the admissibility of the
communication on grounds of non-exhaustion of domestic remedies, and that the author’s
application for leave to appeal to the Supreme Court was denied on 13 September 2001. It thus
considers that the author has exhausted domestic remedies.

7.3 The Committee has noted the State party’s contention that the communication should be
declared inadmissible for non-substantiation because the author’ s all egationswere formulated in an
imprecise and sweeping manner, without referring to the Covenant. It observes, however, that in
responseto State party’ scomments, the author, who is unrepresented, made an effort to organise her
claimsand referred to different articles of the Covenant, although in abroad manner. The State party
has not commented on these claims, although it has been given the opportunity to do so. The
Committee concludes that the author’ s claims are not inadmissible on this ground.

7.4 With respect to the author’ s standing to represent her daughter in relation to her claims under
article 7, article 14, article 17, article 23 and article 24, the Committee notes that the author’s
daughter is now fourteen years old and has been adopted. It further notes that the author has not
provided an authorisation from her daughter to act on her behalf. It recalls, however, that a non-
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custodial parent has sufficient standing to represent hisor her children before the Committee™. The
bond existing between a mother and her child and the allegations in the case should be considered
sufficient to justify representation of the author’s daughter by her mother. In addition, the
Committee also notes that the author has repeatedly but unsuccessfully sought to obtain
authorization from her daughter to act on her behalf (see paragraph 5.6 above). In the circumstances,
the Committee is not precluded from examining the claims made on behalf of the child by her
mother.

7.5 The Committee understands the author’s claims under article 9, article 10 and article 14,
paragraph 2, as relating to her convictions for assault of her daughter and for child abduction, and
the imprisonment related thereto. It notes that she has not provided any evidence supporting these
claims, nor any description of facts sufficiently substantiated for purposes of admissibility, and
accordingly finds them inadmissible under article 2 of the Optiona Protocol.

7.6 The Committee considers that the author’s claim that her daughter was a victim of mental
suffering in violation of article 7 is not sufficiently substantiated for purposes of admissibility, and
finds this claim inadmissible under article 2 of the Optional Protocol.

7.7 The Committee considers that the remaining claims raise issues under the Covenant and are
sufficiently substantiated, for purposes of admissibility, and declaresthe communication admissible
with respect to the claims under article 14, paragraph 1; article 17; article 23; and article 24 of the
Covenant.

Consideration of the merits

8.1 TheHuman Rights Committee has considered the present communication inthelight of al the
information made availableto it by the parties, asprovided in article 5, paragraph 1, of the Optional
Protocol.

8.2 Astothealleged violation of article 17, the Committee recal s that the term “family” must be
understood broadly, and that it refers not solely to the family home during marriage or cohabitation,
but also to the relations in general between parents and a child*®. Where there are biological ties,
thereisastrong presumption that a“family” existsand only in exceptional circumstanceswill such
relationship not be protected by article 17. The Committee notes that the author and her daughter
lived together until the child wasfour years old and she was placed in institutional custody and that
the author was in contact with the child until August 1999. In these circumstances, the Committee
cannot but find that at the time when the authoritiesintervened, the author and her daughter formed a
family within the meaning of article 17 of the Covenant.

8.3 Inrespect of the author’ s claim that she unlawfully lost custody of and accessto her child and
that her family was destroyed, the Committee observes that the removal of a child from the care of
his or her parent(s) constitutes interference in the parents’ and the child’s family. The issue thus

12 See Communication No. 417/1990, Santacana v. Spain, Views adopted on 15 July 1994, para.
6.1.

13 See Communication N0.201/1985, Hendriks v. The Netherlands, Views adopted on 27 July 1988,
paragraph 10.3, and Communication N0.417/1990, Santacana v. Spain, Views adopted on 15 July
1994, paragraph 10.2.
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arises whether or not such interference was arbitrary or unlawful and contrary to article 17. The
Committee considers that in cases of child custody and access, the relevant criteria for assessing
whether or not the specific interference with family life can be objectively justified must be
considered, on the one hand, in light of the effective right of a parent and a child to maintain
personal relations and regular contact with each other, and on the other hand, in the light of the best
interests of the child™.

8.4 The Committee notes that the authorities' initial removal of her daughter from the author’s
care, on 2 August 1997, confirmed by ajudicia order of 7 August placing her under the care of the
CCAS, wasbased on their belief, later confirmed by the author’ s conviction, that she had assaulted
her child. The Committee notes that although the order was temporary (three months), it only
granted the author accessto her daughter under extremely harsh circumstances. It considersthat the
initial three-month placement of the author’ sdaughter in the care of the CCA Swas disproportionate.

8.5 In relation to the author’s claims regarding the period commencing after the expiry of the
three-month period covered by the interim order of 7 August 1997 up to thetrial in May 2000, the
Committee notesthat the CCAS kept the child inits care. According to the order of 7 August 1997,
the author was to have access to her daughter, although under very strict conditions. Following the
author’s “abduction” of her daughter onl December 1997 and her conviction in April 1998, the
author was denied access. She did not regain access until June 1999, also under very harsh
conditions, asaresult of an order of 17 May 1999 reinstating access. For instance, the author and her
daughter were allowed to meet only inthe CCAS' premises, every third week for 90 minutes. The
visits were fully supervised by CCAS employees. The author was not allowed to telephone her
daughter. The CCAS again terminated access on itsown initiative, while the order for access of 17
May 1999 was still in force. In the conditions for access appended to that order, it was stated that
the author should have supervised access to the child in the sole and absolute discretion of the
CCAS. The access issue was not assessed by a judge until 21 December 1999 when the judge
decided not to reinstate the author’ s access to her daughter. Since then, the author’ s access has not
been reinstated.

8.6 The Committee observes that the child repeatedly expressed the wish to go home, that she
cried at the end of visits and that her psychologist recommended that access be reinstated. [t
considersthat the conditions of access, which also excluded tel ephone contact, werevery severevis-
a-vis afour-year old child and her mother. The fact that the author and the foster mother had an
argument on the phone is not sufficient to justify the definitive termination of that contact between
the author and her daughter. The Committee findsthat the CCAS' exercise of its power unilaterally
to terminate access in December 1997 and August 1999, without a judge having reassessed the
situation or the author having been given the opportunity to present a defence constituted arbitrary
interference with the author and her daughter’s family, in violation of article 17 of the Covenant.

8.7 Withrespect to the alleged violation of article 23, the Committee recallsitsjurisprudence that
the national courts are generally competent to evaluate the circumstances of individual cases.
However, the law should establish certain criteria so as to enable the courts to apply the full
provisions of article 23 of the Covenant. “ It seems essential, except in exceptional circumstances,
that these criteria should include the maintenance of personal relationsand direct and regular contact

14 See Communication N0.946/2000, L.P. v. Czech Republic, Views adopted on 25 July 2002,
para.7.3.
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between the child and parents.” > In the absence of such special circumstances, the Committee
recallsthat it cannot be deemed to bein the best interest of achild to eliminate altogether aparent’ s
access to him or her'®.

8.8 Inthe present case, the judge, during the child protection trial of 2000, considered that “there
were no special circumstances demonstrated which would justify the continuation of accessin these
circumstances’, instead of examining the issue whether there were exceptional circumstances
justifying terminating access, thereby reversing the perspective under which such issues should be
considered. Given the need to ensure family bonds, it is essential that any proceedings which have
an impact on the family unit deal with the question of whether the family bonds should be broken,
keeping in mind the best interests of the child and of the parents. The Committee does not consider
that the slapping incident, the author’ s lack of cooperation with the CCA S and the contested fact of
her mental disability constituted exceptional circumstances which would justify total severance of
contact between the author and her child. It finds that the process by which the State party’ s legal
system reached a conclusion to completely deny the author access to her daughter, without
considering aless intrusive and less restrictive option, amounted to afailure to protect the family
unit, in violation of article 23 of the Covenant. In addition, thesefactsresultin aviolation of article
24 with respect to the author’ s daughter, who was entitled to additional protection asaminor.

8.9  With respect to the claim of undue delay under article 14, paragraph 1, the Committeerecalls
its jurisprudence that the right to afair trial guaranteed by this provision includes the expeditious
rendering of justice, without undue delay'’, and that the very nature of custody proceedings or
proceedings concerning access of a divorced parent to his or her children requires that the issues
complained of be adjudicated expeditiously*®. The Committee considersthat thisjurisprudence also
appliesto child protection proceedings, which relate to the removal of parental authority and access
of aparent to hisor her child. In examining thisissue, the Committee must take into consideration
the age of the child in question and the consequences that delayed proceedings may have on the
child’ s well-being and the outcome of the court case.

8.10 Inthe present case, the child was four years old at the time of apprehension in August 1997,
and seven years old at the time of the child protection trial in June 2000. As a consequence of the
delayed proceedings, the child's psychologist warned that she was at risk of depression and of
developing attachment disorder'® and that she found herself in a“state of limbo"?°, as she did not
know where she belonged. Moreover, thejudge partly based hisfinding on thefact that the child had

1> Communication N0.201/1985, Hendriks v. The Netherlands, Views adopted on 27 July 1988,
paragraph 10.4.

16 Communication N0.514/1992, Fei v. Colombia, Views adopted on 4 April 1995, paragraph 8.10.
7 See Communication N0.203/1986, Mufioz Hermoza v. Peru, Views adopted on 4 November 1988,
paragraph 11.3; and Communication N0.263/1987, Gonzalez del Rio v. Peru, Views adopted on 28
October 1992, paragraph 5.2.

'8 In a different context, see Communication N0.514/1992, Fei v. Colombia, Views adopted on 4
April 1995, paragraph 8.4; and Communication No. 417/1990, Santacana v. Spain, Views adopted
on 15 July 1994, paragraph 6.2.

9p_ psychological report of 12 December 1998.

20 p_psychological report of 12 December 1998, 25 October 1999 and testimony at trial.
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formed very strong bonds with her foster parents, who wanted to adopt her, and that she wished to
remain with them. The Committee notesthat the child initially wanted to return to her mother’ scare,
and that her wish only changed over time.

8.11 It further transpires from the file that the author changed lawyers various times and filed
numerous court motions, which delayed the proceedings. She was also found to be a vexatious
litigant who, by her numerous motions and appeals, was sabotaging the timetable of the trial.
However, these were all motions aimed at reinstating access of the author to her child. The
Committee considersthat bringing amotion for access should not have as anecessary consequence
the delaying of the main trial. In addition, the delay cannot be attributable only to the author. The
Committee for example notesthat it was on the CCAS' request that the PGT was appointed as the
author’ s representative and that a consequence of this appointment was the postponement of the
trial. The Committee findsthat in view of the young age of the child, the delay of nearly threeyears
between the placement of the childin CCAS' care and thetrial on the child protection application,
which cannot solely be imputed to the author, was undue and in violation of the author’s and her
daughter’ s rights to an expeditious trial, as guaranteed by article 14, paragraph 1.

8.12 Astothe claimsof unfair hearing under article 14, paragraph 1, the Committee observes that
the judge based his finding on what he believed to be the “serious illness of the mother”. This
conclusion was based on the two-year old assessment of Dr. K. that the author suffered “from a
delusional disorder” and “erotomanic, persecutory and somatic delusions’, and other psychiatric
reports. It transpiresfrom the judgement that the judge selectively and incorrectly used thesereports.
In particular, he appears to have misinterpreted Dr. K.'s assessment (see paragraphs 2.5 and 2.6
above) that if she did experience erotomanic delusions, they did not appear to have had animpact on
her ability to care for her daughter. Further, the judge omitted Dr. G.’s opinion that there was no
formal thought disorder, and that her ideas of persecution were not of delusional proportions. The
judge did not hear Dr. K., who had been summoned to court by the author but failed to appear, nor
did he solicit the testimony any of the other doctors who had assessed the author.

8.13 Ittranspiresfrom thefilethat thejudge decided the question of removal on one singleincident
of assault and contested facts, which took placethreeyearsearlier. In addition, thereisno indication
that the judge considered hearing the child, or that the child was involved at any point in the
proceedings. While her wishes were expressed by her lawyer at trial, indicating that “ she wished to
remain with her present foster parents although she still indicated awish to visit with her mother”,
the judge found that “ continued access would only keep this state of limbo which Dr. P. believesis
very damaging for the child and there should be closure and the child should be permitted to get on
with the new opportunity which she has for a decent life.” The Committee notes however that the
child’ s psychologist considered that the child wasin a state of limbo because she was“ confused by
her mother’ sabsence”. Further, thejudge pointed out that “it issignificant to note that the child that
we are dealing with now is not the same one that was apprehended in that these proceedings have
taken nearly three years and we are now dealing with aseven year old child who has now expressed
the desire not to return home”. While the Committee has taken note that the judge did examine the
child’s wishes and ordered crown wardship without access in the best interests of the child, the
Committee cannot share the Court’ s assessment that the termination of all contact between mother
and child could serve the child's best interest in this case. In view of the above, the Committee
considersthat the author and her daughter did not have afair hearing in the child protection trial, in
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violation of article 14, paragraph 1.

9.  TheHuman Rights Committee, acting under article 5, paragraph 4, of the Optional Protocol,
findsthat the facts beforeit disclose aviolation of article 14, paragraph 1; article 17 read alone and
in conjunction with article 2; article 23; and article 24 of the International Covenant on Civil and
Political Rights.

10. In accordance with article 2, paragraph 3 (@), of the Covenant, the State party is under an
obligation to provide the author and her daughter with an effective remedy, including regul ar access
of the author to her daughter and appropriate compensation for the author. In addition, the State
party should take stepsto prevent further occurrences of such violations in the future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party has
recogni sed the competence of the Committee to determine whether there has been aviolation of the
Covenant or not, and that, pursuant to article 2 of the Covenant, the State party has undertaken to
ensureto all individualswithin itsterritory or subject to itsjurisdiction the rights recognised in the
Covenant and to provide an effective and enforceable remedy in case a violation has been
established, the Committee wishesto receive from the State party, within 90 days, information about
the measures taken to give effect to the Committee’ s views.

[Adopted in English, French and Spanish, the English text being the original version. Subsequently
to be issued also in Arabic, Chinese and Russian as part of the Committee's annual report to the
General Assembly.]



