NATIONS CCPR

: Distr.
Interlngtlonal covenant GENERAL
on civil and
.. . CCPR/ C/ SR. 1604
political rights 7 November 1997
ENGL| SH

Oiginal: FRENCH

HUMAN RI GHTS COVM TTEE
Si xti eth session
SUMMARY RECORD OF THE 1604t h MEETI NG

Hel d at the Palais des Nations, Geneva,
on Thursday, 24 July 1997, at 3 p.m

Chai rman: Ms. CHANET

CONTENTS

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (conti nued)

Third periodic report of India (continued)

This record is subject to correction.

Corrections should be submitted in one of the working | anguages. They
shoul d be set forth in a nmenorandum and al so incorporated in a copy of the
record. They should be sent within one week of the date of this docunent to
the Oficial Records Editing Section, roomE. 4108, Palais des Nations, Geneva.

Any corrections to the records of the public nmeetings of the Commttee
at this session will be consolidated in a single corrigendum to be issued
shortly after the end of the session.

GE. 97- 17558 (E)



CCPR/ C/ SR. 1604
page 2

The neeting was called to order at 3.05 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (conti nued)

Third periodic report of India (CCPR C/76/Add. 6 and CCPR/ C/ 59/ Q | NI/ 3)
(conti nued)

1. Ms. MEDINA QU ROGA said she wished to associate herself with the
questions raised by M. Kretzmer. She welconed the Indian Governnent's
intention to ratify the Convention against Torture and OQther Forms of Cruel

I nhuman or Degrading Treatnment, followi ng a reconmendati on made in 1994, and
she was pl eased by the progress reported with regard to the advancenent of
wonen. However, it seened to her that nmany issues had been considered for too
long and with little to show in the way of results.

2. She focused on the inplenentation of article 3 of the Covenant (the
equal right of nmen and women to the enjoynment of all civil and politica
rights) and noted that the principle of equality was enshrined in the |Indian
Constitution. She thought that the problemwas the result either of a |ack
of legislation to inplement the principles set forth in the Constitution

or a failure to inplement those | aws when they existed, or the courts
interpretation of the constitutional provision in question. For exanple,

it was clear that, according to Indian jurisprudence, the articles of the
Penal Code which concerned adultery had been considered valid because

they protected wonen's nodesty, while the provisions of section 488
(renunbered 135) of the Code of Crimnal Procedure had been ruled valid
because they required husbands to support their w ves, though not the reverse.
Those provisions portrayed wonen, as defencel ess creatures, whose nodesty had
to be protected, unlike nmen, which seened odd fromthe point of view of the
Constitution (arts. 14 and 15).

3. It was true that the Constitution stated that not every differentiation
constituted discrimnation and there was abundant jurisprudence to denonstrate
that distinctions had to be reasonable and objective. However, according to
the 1986 Immoral Traffic Prevention Anendnent Act, wonen caught in the act of
prostitution had to prove that they were not prostitutes, and that distinction
in treatment had been considered reasonable, despite the fact that it denied
the benefit of presunption of innocence to one category of persons.

4, Turning to the question of the personal |aws, she noted that according
to paragraph 34 of the report (CCPR/ C/ 76/ Add.6), article 13 of the
Constitution provided that any |aw becanme void if it was inconsistent with the
rights enshrined in the Constitution. She wondered whether that principle was
al ways inplenmented in practice, since paragraph 45 stated that the courts had
“urged the Governnment to enact a uniformcivil code so that the inequalities
suffered by certain wonen under the personal |aws are removed”. The

| egislation in question concerned marital property; upon a man's death, his

wi dow had a right to a portion of his property but had no claimto the

remai nder. A husband's responsibility to support his wife could be term nated
if she di sobeyed himor refused to have sexual relations with him (Mislim ]l aw)
or if she was unchaste or failed to observe the tenets of the Hindu religion
(Hi ndu | aw) .
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5. She asked why the personal |laws were still in force if they

di scri m nated agai nst wonen and why they did not fall under article 13 of the
Constitution. She also wondered why the Indian Government did not accede to

t he demands of Christians who were calling for changes in the personal |aws
governing their community. The explanation given by the del egation, which she
could not accept, was that that would lead to a conflict between two sets of
rights. In her opinion freedomof religion and the rights of mnorities could
not be used as a justification for restricting individual rights.

6. The report made no nention of the problemcreated by the traffic in
wonen and girls and by prostitution, as if the authorities were unaware of it.
Furthernore, the National Human Ri ghts Commi ssion had mentioned in its annua
report that two Indian States had clainmed that no cases of child prostitution
had been reported. She asked the Indian delegation to explain whether the
Imoral Traffic Prevention Act had been successfully invoked agai nst
traffickers, particularly those who dealt in the prostitution of wonmen. Since
prostitutes were targeted and puni shed under that Act, she wondered whet her
such cases had been included in the statistics submtted by the Indian

del egati on and whether the courts took attenuating circunmstances into account
in dealing with those wonen, who were usually forced into prostitution

Lastly, she asked whether India planned to decrinminalize prostitution, at

| east for women.

7. Wth regard to rape, she wanted to know why a husband who was separated
fromhis wife would be subject to only one third of the penalty inposed on any
other rapist. Did that nmean that his forner wife still in some sense bel onged
to hin? 1In view of practices such as dowy-related debt, the i mol ati on of

wi dows (sati) and the prostitution of children for religious reasons, it was
to be wondered whet her the structure of Indian society did not constitute a
real incitenent to crinme. 1In view of the way wonen were treated, it was
hardly surprising that they were raped while in police custody or taken

host age by people | ooking for the nen who used them that infanticide was
practi sed against girls and even that fenale fetuses were aborted. |In her
opinion, the only way to end that situation would be to change the actua
structure of society, since any genui ne inprovenent depended on considering
human rights as a whole. In her opinion, the main effort should focus on
education. Although the enrolnment rate anong girls had increased, so had the
drop-out rate, a fact which the report did not nention

8. Lord COVILLE said he had noted that the Indian del egati on had
acknow edged that the country's enornous problenms were far from sol ved and had
shown its willingness to help the Commttee gain an idea of the real situation

in India. That was particularly inportant since the report concentrated on
the laws and institutions, which were excellent, but said |little about the
actual situation.

9. Li ke Ms. Medina Quiroga, he had noted that the Governnents of two major
I ndian States had denied that child prostitution existed, even though the
Nat i onal Human Ri ghts Commi ssion had specifically conmented on that practice.
He al so wanted to nention the case of two commi ssions of judicial inquiry

whi ch had been established in the State of Manipur in order to investigate
atrocities and nmurders committed by the security forces. As far as he knew,

t hose comm ssions had not yet produced results. However, the Attorney-Cenera
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had personally cone before the Conmittee to informit that his Governnent
woul d not tolerate any violation of the right to life by the security forces
and had spoken of the political and econom c neasures taken by the Indian
authorities in an attenpt to put an end to years of conflict. Personally, he
t hought that the Government could solve the problem of abuse of authority by
the security forces only by establishing the proper rule of |aw

10. The fact that, as early as 1991 and 1992, comm ssions of inquiry had
been established to no avail in the States of Andhra Pradesh and Raj ast han
where violent unrest had resulted in numerous deaths, made it all the nore

i mportant to ensure the primacy of law. In those cases, the victinms had been
unt ouchabl es rebel ling against the very difficulties and problens of which the
I ndi an del egati on had spoken. It was understandabl e that those people had no
confidence in the protection supposedly provided for them by an agency such

as the National Conmi ssion for Schedul ed Castes and Tribes, since over

11, 000 cases of atrocities conmtted agai nst untouchabl es had been reported

in 1992 and as nany as 62,000 in 1994. That enornous increase was perhaps a
sign of a grow ng awareness of avail able renedies, particularly that offered
by the National Human Ri ghts Conm ssion. However, the statistics published in
the report of that Commi ssion showed that only a very small percentage of the
cases submitted to it had actually been investigated and resolved. That m ght
be due to the fact that the Comm ssion had only recently been established but,
in any case, the Indian del egation should provide further informtion
regarding the renedi es available to the National Human Ri ghts Comm ssi on and
regardi ng ways in which the Governnent mi ght give the public confidence in
that nmechanism Lastly, he asked why the 1952 Conmi ssions of Inquiry Act had
been amended in 1986, authorizing the Governnent not to subnmit the concl usions
of those commissions to Parlianment. The transparency clainmed by the Indian
authorities inplied an effort to establish the truth.

11. M. KLEIN said that consideration of India's periodic report was
particularly difficult because of the country's size, its large popul ation
(nearly 900 mIlion people), the poverty in which many of those people were
living and their underdevel opnent, not only fromthe econonic point of view
but also with regard to education. Despite the Governnent's efforts, I|ndian
society was not sufficiently aware of the need to create a climte favourable
to human rights. Wile all those factors clearly affected the situation with
regard to human rights they did not excuse the violation of those rights.

12. He shared the concerns raised by other nmenbers of the Conmittee and
wi shed to focus on two issues. The first was the State's responsibility to
provi de protection, which it was not fulfilling entirely. For exanple, the

report covered articles 16 and 26 of the Covenant in a single paragraph
(para. 96), in just a fewlines, whereas it was common know edge that the
caste problem of which, noreover, the del egati on had spoken, was one of the
nmost di sturbing aspects of Indian society and the primary cause of

di scrimnation and exploitation in India. The report nmerely cited article 15
of the Constitution, which prohibited discrimnation on the grounds of
religion, race, gender, caste or place of birth. However, it was not enough
for a State's legislation to conformto the Covenant; that |egislation should
not remain a dead letter, and it was the State's duty to ensure that the
rights set forth in the Covenant were respected. There was no reason for the
State to transfer that obligation to particular sectors of society. India had
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not yet demponstrated that it had adequately fulfilled its duty to provide
protection against violation of the rights set forth in the Covenant wthin
the very structure of Indian society.

13. Anot her exanple was child | abour, which was dealt with in paragraphs 119
to 122 of the report. |In that regard, he wished to associate hinself with the
gquestions raised by M. Ando. According to the non-governnmental organization
(NGO, Human Ri ghts Watch, there were no less than 115 million worKking
children in India out of a total population of 900 million. Working children
were robbed of their chil dhood and youth, which was unacceptable. It was true
that the Indian del egati on had spoken of econom ¢ necessity, but that was not
enough. He asked what concrete neasures had been taken to conbat that
phenonmenon and wondered how such ghastly practices as the deliberate blinding
of children could ever be accounted for

14. He was al so concerned at the behaviour of State officials, in other
words, those for whose behaviour the State was directly responsi ble. The
Committee had received alarmng information. According to Amesty
International, torture was routinely practised in all 25 States of India; that
organi zati on had nenti oned the nanmes of over 400 individuals who had died
while in custody at police stations, in their cells or in hospitals to which
they had been taken after being ill-treated. That information concerned the
period covered by India's third periodic report and reveal ed a situation which
coul d not be expl ained by econom ¢ probl ens al one.

15. Consi deration of the whol e body of |egislation governing the police and
armed forces showed that it could only lead to abuses by nenbers of the police
and arnmed forces and create a climate in which instinctive behavi our becane
uncontrol lable; the result was brutality and violence, including rape, with
the intention of inflicting humliation, particularly on wonen. That

| egi sl ati on, which was nentioned in paragraph 51 of the report, included the
Arnmed Forces (Special Powers) Act, the National Security (Amendnment) Act, the
Terrorist and Disruptive Practices (Prevention) Act (TADA) and the act
governing public safety in Jammu and Kashmr.

16. For exanpl e, under the National Security (Amendnent) Act, a person could
be held in pre-trial detention for 12 nonths; what becane of the principle of
proportionality in that Act? The Special Powers Act authorized the arrest

wi t hout a warrant of anyone who had committed an of fence covered by that Act
or who nmight reasonably be assuned to have comritted, or to have been on the
poi nt of committing, such an offence. That Act also authorized unlimted use
of firearns. According to the explanations which had been given, there were
regul ati ons governing the use of weapons; he would like to know whet her those
regul ati ons had the rank of |aw and whether they called for penalties in cases
of infraction. He asked whether there were special regulations governing the
use of weapons agai nst crowds, since such use could have terrible
consequences. Human bei ngs were very easily tenpted to use whatever power
they were given and he thought the Indian authorities gave individuals too
much power wi thout adequate safeguards. He asked the delegation to reply on

t hat point.

17. Ms. EVATT said that while the Indian del egation had provided a great
deal of interesting information, there were still major gaps in the
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Conmittee's understanding of the situation and that certain problens were,

per haps, nore serious than was suggested by the del egation's statenents.
Furthernore, the existing |legislation, some but not all of which was
excel l ent, was not being fully inplenmented; in that regard, the probl em noted
during the Committee's consideration of the previous report in 1991 remai ned.

18. The Committee had been infornmed that the Arned Forces (Special Powers)
Act was being chall enged before the Supreme Court with the support of the
Nati onal Human Ri ghts Conmi ssion. She asked who had initiated that procedure,
what provisions of the | aw were being chall enged, when the appeal would be
consi dered and when the Suprene Court would take a decision. She realized
that the Terrorist and Disruptive Practices (Prevention) Act (TADA) had

| apsed, but other laws, particularly the Armed Forces (Special Powers) Act,
were still being inplemented in the so-called “di sturbed areas”. She did not
qui te understand what areas were affected in particular, and for how | ong,
since it seened that special powers were permanently in force in certain
States, including Punjab, Jammu and Kashnmir, Tam | Nadu and Mani pur

19. She requested information on the status of the bill to amend the Code of
Crimnal Procedure so as to nake a judicial inquiry mandatory in cases of
deat h, di sappearance or rape in police custody. It was clear fromthe

avail able information that there were far fewer investigations of torture
cases than there were conplaints and reported incidents. Respect for the
right tolife made it essential for any death in custody to be fully

i nvesti gated by an independent body. She asked whether any action had been
taken on the proposal to establish a central prison register for individuals
who were arrested and detai ned under the special |egislation

20. Cases of persons being raped while in police custody were not

i nfrequent, and she asked what special |egislative or other neasures were
bei ng taken to conbat that practice and whether approval for prosecution of
those responsible was readily obtained. It would be useful to have separate
statistics on rapes in police custody since the data provided by the Nationa
Human Ri ghts Conmi ssion did not distinguish between those and ot her instances
of rape.

21. In the list of issues (CCPR/59/Q IND/3), the Commttee had asked whet her
there had been any neasurable progress with regard to the situation of the
schedul ed castes and tribes. The statistics nmentioned by the del egation did

i ndeed show progress, but that process was very slow. The statistics on
literacy and educati on nade no distinction between the rates applicable to nen
and wonren. It was her inpression that the literacy rate among wonmen was very
low. In her opinion, the insufficient progress observed in the areas of
education, standard of living and participation in public affairs was a direct
consequence of the problens faced by the nost vul nerabl e groups of Indian

soci ety, including discrimnation, gender inequality and bonded and child

| abour.

22. She agreed with Ms. Medina Quiroga' s statenments concerning the persona
aws. The del egation had stated that the Governnent did not interfere in
those | aws unl ess specifically requested to do so by a mnority community.
However, for years the Christians in India had been requesting changes in

di scrimnatory provisions in the | aw governing the grounds for applying for
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divorce, and a bill ained at restoring equality in that regard had been in

exi stence since 1994. \What was the status of that bill? Paragraph 73 of the
report stated that, according to State Governnents, a total of 256,000 bonded
| abourers had been identified and freed. However, according to a report
prepared at the Suprene Court's request, there were 1 mllion bonded | abourers
in the State of Tam | Nadu al one. Most of those |abourers were children

bel onging to the schedul ed castes and tribes; furthernore, there were few
prosecutions and virtually no convictions in such cases. The vigilance
commttees nentioned in the report (para. 72) were non-existent,

non-functional, ineffective or corrupt.
23. Debt bondage was in fundanental contradiction with the spirit of the
I ndi an Constitution. It mght be asked whether, in the case of a problem of

that type, it was sufficient to | eave the States the responsibility for taking
appropriate neasures, since the results had thus far been unsatisfactory. She
asked whet her the Indian Governnent had considered setting up a specialized
nati onal agency which m ght be capable of dealing with that problemnore
effectively. Child | abour was also a matter of great concern. The statistics
provi ded by NGOs were alarming: mnmillions of children were reportedly

recei ving no educati on whatever since they were obliged to work in order to
earn a nere pittance. The National Human Rights Conmittee had noted in its
report that it was highly unlikely that the goal of elimnating child |abour
or even the hazardous occupations which affected 2 mllion children, would be
achi eved.

24. The entire question of children's right to education was therefore at

i ssue, and she wondered what action was being taken on the National Human

Ri ghts Commi ssion's recommendati ons and the Supreme Court deci sions concerning
free and conpul sory education for all children until the age of 14. The
Nat i onal Human Ri ghts Commi ssion had criticised gaps in the child | abour

| egi sl ation (prohibition and regul ation), and she wondered whet her t hat

| egi sl ati on had been amended and how hazardous work was defined. Was it true
that some conpani es which enpl oyed children at hazardous jobs were

St at e- subsi di zed? She asked whether the Governnent, in order to neasure the
preci se extent of the child | abour problem had taken steps to ensure

compul sory registration of births. Lastly, she said that child prostitution
was particularly disturbing and asked what India was doing to help young girls
who were sold into houses of prostitution, many of whom contracted Al DS

(acqui red i nmunodefi ci ency syndrone) and were the victins of negligence and

vi ol ence. Returning themto their hones did not constitute adequate
assi st ance.

25. M. YALDEN said he agreed with the Conmittee nenber who had stressed
that there was no lack of legislation or institutions in India and that they
were well described in the report, but that it was nevertheless difficult to
gain an idea of the real situation and, in particular, of the actual effect of
that |egislation and those institutions. The probity of the National Human
Ri ghts Commi ssion was certainly not in doubt, but it was unfortunate that
conplaints concerning the mlitary - which, noreover, had to be understood in
a very broad sense since the termcovered all types of paranmlitary

organi zations - lay outside its jurisdiction. Furthernore, the regulation
whi ch i nposed a one-year linmt for consideration of a conplaint I[imted the
Conmi ssion's room for manoeuvre, although it could easily be dispensed from
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conpliance with that restriction. It was inpressive that 4,000 conpl aints per
nonth were being received, but he wondered whet her the Conm ssion had enough
staff and whether the Governnment planned to increase it.

26. He thanked the delegation for the information it had provi ded concerning
the schedul ed castes and tribes (CCPR/ C/ 76/ Add. 6, para. 16); however, that
information did not sufficiently clarify the responsibilities of the Nationa
Conmi ssion for Schedul ed Castes and Tri bes. The Committee needed nore

i nformati on concerning neasures which India could take, on had in fact taken
to combat clear discrinmnation agai nst those castes and tribes, which
continued to be subjected to nunmerous atrocities. The statistics on the
nunber of civil service officials who bel onged to the schedul ed castes and
tribes did not show what percentage of them occupied high-I|evel posts.

Al t hough the literacy rate anong the schedul ed castes and tribes was ri sing,
it remained very low - only half that of the rest of the population - and he
wonder ed whether there were plans to take additional neasures to inprove that
situation.

27. He said he would not return to the question of bonded | abour, although
he agreed with the other Commttee nenbers that it was an extrenely serious
problem Wth regard to the situation of wonen, he requested nore detail ed

i nformati on on the actual functioning of the National Conm ssion for Wnen and
on the nunber of posts occupied by wonen in public departnents. The question
of the personal |aws al so renmained disturbing, and since it had been stated
that a study of 39 | aws had been undertaken with a view to identifying

di scrimnatory provisions, he asked which | aws those were and what measures
wer e pl anned.

28. Lastly, the nost disturbing problemin India was that of child | abour
and the National Human Ri ghts Conmission's position on that issue was very
clear. Wrk had a direct and serious inpact on the | evel of children's
education, and the Comm ssion had stated that, despite constitutiona

provi sions instituting conpul sory education until the age of 14, there had
been no real progress in that regard, and that the current nunber of
illiterate persons in India was currently greater than the entire popul ation
at the tinme of independence. That showed how inportant it was to know what
speci fic steps the Governnment planned to take in order to elimnate child

| abour, to ensure that children received an education and, by the year 2000,
to elimnate the enploynent of children in hazardous occupati ons.

29. M. POCAR said that India" s third periodic report, which had been
submtted three years | ate, showed encouragi ng progress in several areas. He
woul d focus on inplenentation of the anti-terrorist |legislation. During the
Committee's consideration of the previous report, it had pointed out that
several provisions of the Armed Forces (Special Powers) Act, the Nationa
Security (Amendnment) Act and the Terrorist and Di sruptive Practices
(Prevention) Act (TADA) were inconpatible with articles 6, 9 and 14 of the
Covenant .

30. The fact that the Terrorist and Disruptive Practices (Prevention) Act
(TADA) had expired (para. 51 of the report) and that the Arnmed Forces (Specia
Powers) Act was being anended showed that neasures had been taken. However,
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not hi ng had been said about the National Security (Amendnent) Act, which was
of general scope and remai ned contrary to the Covenant, particularly with
regard to its authorization of pre-trial detention

31. A five-day period for inform ng detainees of the grounds for their
detention and a three-week period for bringing thembefore the Advisory Board
were inconpatible with article 9, paragraphs 2 and 3, of the Covenant.
Furthernore, it was highly unlikely that the Advisory Board could be
considered as “a judge or other officer authorized by |law to exercise judicia
power” within the neaning of article 9 of the Covenant. Those Boards had
seven weeks in which to decide on the legality or arbitrariness of placenent
in pre-trial detention. He asked what criteria were used in determn ning

whet her or not a pre-trial detention order was arbitrary, since it appeared
that the Advisory Boards were authorized only to ensure that the grounds given
by the authority which had ordered the detention - in other words, the

rel evant branch of the Executive - were lawful. The Advisory Board was not
aut horized to consider the basic question of whether those grounds were
sufficient to justify arrest, a fact which gave the Executive excessively
broad di scretionary powers and consequently provided an opportunity for
arbitrariness. Furthernore, pre-trial detention orders could not be appeal ed
agai nst and even where it was established that the order had been arbitrary,
the victimcould not claimconpensation. Pre-trial detention could be

aut hori zed under article 4 of the Covenant in time of public enmergency which
threatened the life of the nation, and it was disturbing that in India it was
aut hori zed under an Act with general application. He hoped that the

del egati on would be able to provide further information on the matter

32. M. SCHEIN N said he shared the concerns raised by other nmenbers of the
Committee with regard to the use of firearnms, extrajudicial execution

di sappearance and torture. He welconed the Indian del egation's statenent that
t he Government intended to sign the Convention against Torture and O her

Cruel , I nhuman or Degradi ng Treatnent or Puni shnent and asked whether it

pl anned to do so soon. Did the Indian Governnment intend to recognize the
conpetence of the conmttees envisioned in the Convention against Torture and
the Optional Protocol to the Covenant to receive conplaints fromindividual s?
Wth regard to the nonitoring procedures established by the United Nations, he
asked why the Special Rapporteur on questions relating to torture had not been
permtted to visit India. He was also concerned by the actions of

param |itary groups, which commtted nunmerous atrocities, and asked to what
extent the State was responsible for those operations.

33. Wth regard to viol ence agai nst wonen, he had listened with interest to
the statistics on prosecutions for foeticide and infanticide but had been
unable to gain an idea of the real extent of the problemw th respect to
femal e foetuses and infants. The National Human Ri ghts Conmm ssi on had

provi ded denographic statistics on the proportion of nmen and wonen in the
popul ati on, which showed that, between 1901 and 1991, there had been a clear
reversal of proportions and that nmales were currently in the majority. It
woul d be useful to have the npbst recent statistics in order to determne

whet her the situation had worsened or inproved somewhat since the prosecution
of infanticide. Lastly, with regard to the system of castes and tribes, which
was a basic source of inequality, he requested fuller information on the
functioning of the National Comm ssion for Schedul ed Castes and Tribes and, in
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particul ar, asked whet her Parlianment had al ready considered the report of that
Commi ssi on and whether the funds set aside for activities to benefit the
castes and tribes were regularly used for that purpose.

34. M. PRADO VALLEJO said he shared the concerns expressed by the other
menbers of the Conmittee. He noted that the Government of the Republic of
India had entered reservations to articles 9, 15, 12, 19 (3), 21 and 22 of the
Covenant and asked if it planned to withdraw them The Committee had had
occasi on to enphasize in its General Comment 24 that it was not possible to
make a reservation inconpatible with the object and purpose of the treaty.

The reservations entered by the Governnent of India were precisely of that
nature and shoul d be w t hdrawn.

35. He was al so concerned at the excessive use of force by the police, which
had over-extensive powers, considering that it was authorized to shoot to kil
during disturbances. United Nations regulations in that regard stipul ated
that firearns should be used only as a last resort, and it was inportant for
the Indian police forces to be famliar with those regulations. The Committee
had been informed that cases involving the di sappearance or death of

i ndi viduals held in police custody were not investigated; he very much hoped
that that was not so. Furthernore, article 4 of the Covenant, which dealt
with the proclamation of states of energency, was not respected in |India.

36. Lastly, he asked for an assurance that a genuine effort was bei ng nmade
to elimnate the continuing discrimnation agai nst nenbers of the schedul ed
castes and tri bes.

37. Ms. GAITAN DE POVBO said that the report of India (CCPR C/ 76/ Add. 6)
reflected a multi-ethnic, nulticultural and conplex society which, |ike many
ot hers, was facing devel opnent problens. However, those problens could not
excuse a disregard for civil and political rights. On the other hand, she
realized that the coexistence of various underprivileged mnorities, castes
and tribes posed a threat not only to denpcratic institutions, but also to the
nati onal unity of India.

38. Wth regard to the oral presentation by the Indian del egation, she

wel comed the current denocratic policy of decentralization but wondered how
much autonony the local authorities had. What specific neasures had been
taken to ensure that the schedul ed castes and tribes had access to politica
deci si on-maki ng bodi es on an equal footing? Those issues had a direct inpact
on the effective inplenentation of articles 2, 18, 19, 24, 25, 26 and 27 of

t he Covenant.

39. It was her understanding that the National Comm ssion for Mnorities and
t he Nati onal Commi ssion for Schedul ed Castes and Tribes had only consultative
status, which was disturbing. O course, they submitted reports to
Parliament, but she wondered how the handling of conplaints of human rights

vi ol ati ons was nonitored and whether, in such cases, the reconmendations of
the two Comm ssions were binding. It appeared that allegations of human
rights violations were not necessarily investigated. She also wondered to
what extent the National Human Ri ghts Conmi ssion was independent, particularly
with regard to the exercise of its right to visit prisons and other places of
detention. That question was all the nore inportant since, according to NGOs,
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torture and i nhuman or degrading treatment continued to be practised on a
regul ar basis, using abom nable techniques. She asked the Indian del egation
to provide details on all those matters.

40. Wth regard to the international human rights bodies, she wel coned the
fact that the Indian Governnent had allowed the United Nations

Hi gh Commi ssioner for Human Rights to visit the country and had issued a
simlar invitation to the Special Rapporteur on the question of religious

i ntol erance. However, |like M. Scheinin, she wondered why the Specia
Rapporteur on the question of torture had not been permitted to visit India.

41. Lastly, she shared the concern expressed by other nenbers of the
Committee with regard to compul sory child | abour, which was both
guantitatively and qualitatively extensive. Children were the richest
heritage of any society, and such a situation was clearly opposed to the
devel opnent ideals of Indian society.

42. M. BUERGENTHAL said that since he had received his copy of the report
(CCPR/ C/ 76/ Add. 6) only very late, he would restrict his questions to a few
issues. Firstly, did the National Human Ri ghts Conmi ssion have access to
mlitary bases and prisons? That question was particularly inportant since
di sappeared persons were often held in such establishnments in States whose

| egi sl ation granted special powers to the arnmy. [If not the Comm ssion, who
di d have access to thenf? Like other nmenbers of the Commttee, he wondered
whet her the Indian authorities planned to authorize the Conm ssion to handl e
cases concerning the mlitary.

43. On reading the 1995/1996 annual report of the National Human Ri ghts
Commi ssion, he had noted that in its previous report, the Comm ssion had
expressed concern regarding conditions in prisons and detention centres in
Jammu and Kashmir. Subsequent activity by the International Commttee of the
Red Cross (ICRC) in that State had reportedly allayed much of the Commi ssion's
concern. Did that mean that the Indian authorities had del egated to the I CRC
a task for which they thensel ves were responsi bl e and which they were
enmpowered to handle far nore effectively than any outside agency?

44, Ceneral ly speaking, he admired India's progress in the field of human
rights; however, in the interests of transparency and in view of the nunerous
NGO reports of human rights violations, he would like to ask a few questions.
For exanpl e, Human Rights Watch had stated that India renmai ned one of the nost
dangerous places in the world for human rights activists. According to that
organi zation, two such activists had recently been killed, and there had
apparently been no investigation into their death.

45. According to Amesty International, the fact that the Arnmed Forces
(Speci al Powers) Act had been in force in the State of Manipur for 40 years
showed that the authorities condoned extrajudicial execution. The Specia
Rapporteur on extrajudicial, sunmmary or arbitrary executions had recently
stated that respect for the right to life in Janmu and Kashmr remai ned a
source of concern and had invited the Indian Governnent to take neasures to
ensure that the security forces and paramlitary groups acted in accordance
with international |aw, human rights standards and international humanitarian
law. Furthernore, it appeared that a challenge to the constitutionality of
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the Arnmed Forces (Special Powers) Act had been pending before the Suprene
Court since 1992. He asked why the Court had not yet taken a decision on the
matter.

46. M. LALLAH said that the third periodic report of India
(CCPR/ C/ 76/ Add. 6) was far better than the previous one (CCPR/ C/ 37/ Add. 13),

whi ch had essentially listed the | egal and constitutional provisions
favourable to the protection of human rights, w thout any nmention of the
factors and difficulties affecting the inplenentation of the Covenant. The
current report was much nore detailed and had been usefully suppl enmented by
the Indi an del egation. Nevertheless, the Cormittee mght be justified in
thinking that its consideration of the previous reports of India
(CCPR/ C/ 10/ Add. 8 and CCPR/ ¢/ 37/ Add. 13) had produced sone effect, since the
TADA, which had been heavily criticized by the Conmttee, had been allowed to
| apse and several commissions related to human rights had been established,
whi ch was encouragi ng. However, a nunber of sources of concern remained. In
particul ar, the Arnmed Forces (Special Powers) Act authorized mlitary
authorities to take neasures, which in fact derogated fromthe rights referred
to in the Covenant. O course, that instrunent did authorize certain
derogations, but only within strict limts, as set out in article 4 thereof.

47. General |y speaking, his prinmary concern was the situation with regard to
the rights set forth in articles 1, 4 and 25 of the Covenant. Wile it was
true that the Indian authorities were faced with uprisings and secessi oni st
movement s, sone of which mght receive support from outside the country, that
abnormal situation had continued for such a long tine that the Governnent
shoul d ask whether the solution should not be a political rather than a
mlitary one. |In that regard, he noted that the National Human Ri ghts

Commi ssi on had recommended that hunman rights violations should cease or, at

| east, should be avoided as far as possible in areas of unrest or terrorism
and had encouraged the security forces to cooperate with the civilian
authorities in those regions. The Commi ssion had al so enphasi zed the need to
seek solutions through the adoption of appropriate political measures, which
were the best way of renoving the causes of violence in those areas.
CGenerally speaking, it had recommended an essentially political approach to
the problens of regions exposed to terrorismand arnmed insurrection. He had
i nformati on which indicated that a nunmber of people in the north-east of the
country did not consider thenselves to be Indians, and the fact that the
Conmi ssion's reports often nentioned “North-Eastern States” w thout nam ng

t hem doubt | ess aggravated that sense of difference. It was particularly
important to take political nmeasures in areas of simering unrest,

particul arly anmong the young people, in order to offer them sufficient space
and thereby avert attenpts to break up the Union

48. He asked whet her judicial proceedings were acconmpani ed by all the human
ri ghts guarantees and whether the principle of the presunption of innocence
was fully respected.

49. Li ke other nenbers of the Committee, he wondered whether the federa
policy of non-interference in the personal |aws of certain conmunities was
conpatible with the obligation under the Covenant to ensure equality between
men and women. He gave as an exanple his own country, Muritius, which also
had a multicultural society and where, fromtine to tine, novenments demanded
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the inmpl ementation of certain personal |aws. Moreover, the example of India
had been cited as a nodel in the Mauritian Suprene Court. The Court had
consi dered that example carefully but had decided that the Indian authorities
policy was probably a consequence of the existence of very ancient traditions
in that country.

50. Lastly, he noted from paragraph 115 of the report (CCPR/ C/ 76/ Add. 6) that
there had been a nunber of inprovements in the dowy system The question of
dowy-rel ated debt had greatly concerned the Conmittee during its exam nation
of the previous periodic reports, and the provisions which had subsequently
been adopted were therefore wel come. However, it would be useful to see their
effect in practice.

51. The CHAIRMAN invited the Indian delegation to reply to the additiona
guestions raised orally by nenbers of the Committee under part | of the |ist
of issues (CCPR/C/59/Q IND/3) and said she took it that the del egati on would
like a few mnutes in which to organize its replies.

The neeting was suspended at 5 p.m and resuned at 5.20 p.m

52. M. DESAI (India), replying to questions asked by menbers of the
Committee under part | of the list of issues (CCPR/ C/59/Q IND3), said that
the 1958 Armed Forces (Special Powers) Act and the National Security
(Amendnent) Act were in no way contrary to the provisions of the Covenant and
were inplenmented in accordance with the provisions of the Indian Constitution,
which called for a separation of powers between the Federal Covernnent and the
seven States of the Union in |legislative and executive matters. Thus, they
did not constitute energency legislation. According to the Constitution, al
matters associated with the mai ntenance of public order were the exclusive
province of the States, and the Union's arned forces could intervene in the
affairs of a State only at the latter's request or under exceptiona
circunstances. Normally, the individual State police departments exercised

t he powers generally conferred on any national police and could resort to
reasonabl e force, for exanple, in order to disperse unauthorized crowds or to
protect property and people during incidents which threatened public order

wi t hout violating any rights whatever. Furthernmore, if required by the
situation, the civilian police could legally request the armed forces of the
State in question to assist in restoring public order. |In that regard, he
noted that during the recent incidents in Bonbay, shots had been fired, not by
the arnmed forces of the Union, but by the local police and after due warning.
O course, that incident was regrettable, but no society, even a highly
civilized one, was proof against such situations. Furthernore, the situation
in Punjab had returned to normal and energency nmeasures were no | onger
required in that State.

53. He expl ai ned that since 1986, only two districts had been decl ared

“di sturbed areas” and that such areas were placed under the control of the
army of the State in which they were located until order was restored. Any
State declaring the existence of a “disturbed area” must so informthe Federa
Government, which intervened only in extreme cases where the authorities of a
State thensel ves acted illegally. The special powers conferred on the armed
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forces in such situations were exercised only within the strict limts
necessary to the naintenance of public order, and the use of force was limted
to cases of absolute necessity.

54. Wth regard to arrests without a warrant, article 41 of the Code of
Crimnal Procedure did, in fact, authorize public security officers to arrest
wi t hout a warrant anyone caught in the act of comritting a crimnal offence,
and even anyone who m ght reasonably be supposed to have conmitted such an

of fence; he did not consider that to be an unusual provision, since it
appeared in the legislation of nost of the world's countries. Furthernore, in
I ndia, any person could | odge a conpl ai nt agai nst another person either
directly with the police or in the courts. However, when an individual |odged
a conplaint against a judge or State official for an offence conmtted in the
exerci se of the powers conferred by |aw, proceedings could not be initiated

wi t hout government authorization, which was normally given by the highest
authorities of the service in which the person in question was enpl oyed.

55. The I ndi an Code of Crim nal Procedure did indeed authorize pre-tria
detention for up to three nonths, a period that could be extended only on the
recommendati on of an Advisory Board conposed of current or former Hi gh Court
judges. However, pre-trial detention orders were not part of judicia
procedure as such, which neant that the rights set forth in the Covenant did
not necessarily apply during that formof detention. He also noted that India
had entered the follow ng reservati on upon accession to the Covenant: “Wth
reference to article 9 of the International Covenant on Civil and Politica

Ri ghts, the Governnment of the Republic of India takes the position that the
provi sions of the article shall be so applied as to be in consonance with the
provi sions of clauses (3) to (7) of article 22 of the Constitution of India.
Further, under the Indian |legal system there is no enforceable right to
conpensation for persons claimng to be victins of unlawful arrest or
detention against the State” (CCPR/ C/2/Rev.4, p. 24 Eng.).

56. The CHAI RMAN t hanked M. Desai for his explanations and said she hoped
that the Indian del egation would conplete its replies to the questi ons under
part | of the list of issues at the next neeting.

The neeting rose at 6.05 p. m




