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In the absence of M. Aguilar Ubina, M. Ban., Vice-Chairnan
took the Chair

The neeting was called to order at 3.15 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item 4) (continued)

Fourth periodic report of Germany (continued) (CCPR/ 84/ Add.5)

1. At the invitation of the Chairman, the nenbers of the del egation of
Cermany took places at the Committee table.

2. The CHAIRVAN invited the Comrmittee to continue its consideration of the
fourth periodic report of Germany (CCPR/ C/ 84/ Add.5).

3. M. BHAGMTI said that, while Germany's overall human rights record was
exenpl ary, he, neverthel ess, had a nunber of concerns. |In particular, he
failed to understand Germany's reservation under the Optional Protocol in
respect of article 26 of the Covenant, which inplied a reluctance to undergo

i nternational investigation in respect of conplaints regarding one of the nost
fundanment al human rights.

4, He endorsed Ms. Chanet's remarks concerning articles 8, 9, 11 and 12 of
the Basic Law, which conferred rights that were confined to Gernman national s.

5. He woul d like to know whether the fourth periodic report had been nade
avai | abl e to non-governnental organizations (NG3s) in Gernany before its
subm ssion to the Committee.

6. He endorsed Lord Colville' s question whether there was any independent
machi nery for investigating conplaints of ill-treatnment by the police.
According to a report by Amesty International, only mninal action had been
taken in response to a nunber of conplaints | odged agai nst a particul ar police
station.

7. Havi ng asked under what |egal provision and in what circunstances it was
perm ssi bl e to conduct a search of prenises and to seize docunents and
materials, he said he al so wished to know whet her the services of convicted
prisoners were placed at the disposal of private individuals, comnpanies or
associ ations and, if so, whether the consent of the prisoner was required;
what provision was nade for the paynent of wages and social security benefits;
whet her the prisoner could terminate his services at will and, when prisoners
were enployed within places of detention, what the normal working hours and

t he m ni nrum wage were.

8. He asked whether there were different wage scales in the private sector
for physically light and heavy work, with | ower wages prevailing in the “light
wage groups” which were conposed nostly of wonen.

9. He i nquired about the inpact of the Kalanke v. Germany decision of the
Eur opean Court of Justice on policies for the advancenent of wonen in the
various sectors of the econony and the inpact of the Vogt v. Germany deci sion
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of the European Court of Human Rights on the enpl oynent and di smi ssal of
public-service staff who were di sadvantaged by their previous politica
connecti ons.

10. What was the maxi mum perm ssible period of solitary confinenent? Ws it
true that Birgit Hogefeld had been kept in strict solitary confinement from
June to Decenber 1993 and, if so, were the Gernman authorities aware of the
serious physical and psychol ogi cal damage that could ensue from such
treatment ?

11. Did the spouse of a Gernman national automatically acquire German
nationality and was there any difference in treatnment between non- Germnman
husbands and wi ves in such cases? WAs dual nationality possible?

12. Was it true that civil-war refugees were ineligible for consideration as
ref ugees under the Asylum Proceedi ngs Act and could be granted only
“toleration permts” that carried no civil or political rights apart from
restricted access to nedical care and social benefits?

13. Article 33 of the 1951 Convention on the Status of Refugees, which
CGermany had ratified, recognized two exceptions to the principle of

non-refoul ement: where the refugee posed a danger to national security and
where he or she had been convicted of a particularly serious crinme and hence
constituted a danger to the community. WAs the expulsion of, for exanple,

et hni ¢ Kurds who had sought refuge in Gernany consistent with article 33? Was
it true that Bosni an refugees were being repatriated or even deported? Ws

t he assi stance of the United Nations H gh Comm ssioner for Refugees (UNHCR)
sought in determ ning whether it was safe for themto return?

14. Who deternined refugee status in the case of asylum seekers held on
airport premses? WAs there any provision for legal review of the decision?
Was the 19-day period of detention ever exceeded and, if so, in what

ci rcunst ances? Were refugee status was denied but the asylum seeker could
not be deported, was a tenporary permt issued or was detention extended and,
if so, under what circunstances? Wat steps were taken to ensure conpliance
with article 9 of the Covenant in the case of airport detainees?

15. Having regard to the Commttee's General Comment No. 23 (50) on

article 27 of the Covenant, how were rights under that article secured for
ethnic mnorities, inmmgrant conmunities and asyl um seekers? What provision
was nmade to ensure that the restricted definition of minorities referred to in
par agraph 244 of the report was conpatible with Germany's obligations under
article 27?

16. How was the principle of family reunification under article 23 of the
Covenant applied in the case of refugees, asylum seekers and other aliens?

17. Had the retraining programes for police officers and prison officials
in the new eastern Lander proved effective? Was there any human rights
conponent in the curricula applied in schools, colleges and police academ es?

18. M. BUERGENTHAL, having stated that he had been greatly inpressed by the
deci sions of the Federal Constitutional Court, which obviously played a vita
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role in the protection of human rights in Germany, said he was concerned at

t he emergence of xenophobia and racismin Germany and particularly at cases
where the police force failed to intervene and actually seened to synpathize
with the of fenders, especially in certain parts of the forner German
Denocratic Republic (GDR). He had the inpression that insufficient attention
was being given to the training of police officers in the protection of human
ri ghts.

19. M. POCAR said that statistics on certain issues were |acking because
they fell within the competence of the individual Land. Were the

i mpl ementation of articles of the Covenant was |left to the Lander, he would
like to know how cl osely the Federal authorities nonitored their conpliance
with Germany's obligations under international |aw

20. Wth regard to the principle of non-discrimnation, he associated
hinself with the remarks made by ot her nenbers regarding article 3 of the
Basi ¢ Law. Paragraph 191 of the report reproduced the German Governnent's
reservations concerning the Cormittee's General Conment 18(37) on article 26
The Government objected to the Conmittee's view that distinctions were

perm ssible if they were based on reasonabl e and objective criteria designed
to achieve a purpose that was |legitimate under the Covenant. He failed to see
how a distinction that was inconsistent with the Covenant coul d be acceptabl e
and thought that the exanple given in paragraph 6 of the Governnment's
reservati ons was not pertinent.

21. Article 1, paragraph 2, of the International Convention on the
Elimnation of All Fornms of Racial Discrimnation stated that the Convention
did not apply to distinctions between citizens and non-citizens. That was not
the sane as saying that such distinctions were not to be regarded as
discrimnation. He failed to understand the exact purpose of the German
Governnent's conment and wondered whether it inplied that Germany was entering
a reservation regarding the scope of article 26 not only under the Optiona
Protocol but also under the Covenant.

22. M. FRANCI S said he was concerned about possible violations of the
principle of non-discrimnation in the downsizing of personnel previously

enpl oyed in various occupations in the former GDR.  Action that prevented
qualified people frompractising their professions was an infringenment of
article 2, paragraph 1, and article 25, paragraph (a), of the Covenant. He
asked whether the German authorities had considered the possibility of socia
rehabilitation through appropriate enploynment and subnitted that, in many
cases, the persons concerned had been prisoners of their circunstances and had
been forced to conply with a repugnant reginme in order to practice their

pr of essi ons.

23. M. WECKERLING (Gernany), answering the questions relating to the
successi on of States and the international agreenents of the forner GDR said
that the international obligations of the old Federal Republic of Germany had
been extended to the five new Lander with the exception, for exanple, of
agreenments concerning issues of territory such as the eastern border with

Pol and. The GDR had entered no reservations when ratifying the Covenant, so
it was valid for the whole State, with the reservations entered by the old
Federal Republic of Germany. It was in the light of that situation that the
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position of the Federal Republic of Gernany regarding the General Conments on
article 26 was to be understood. The Committee had nisgivings about that
position, but it should renenber the | arge area involved in the extension of
jurisdiction and the fact that the principle of equality in the Basic Law,
coupled with the existence of the Constitutional Court, ensured conformity in
practice with the provisions of article 26.

24, The differences under the Basic Law between persons with German
nationality and others did not amount to a great deal in practice, because
such fundanental rights as freedom of association and freedom of assenbly were
enshrined in donestic legislation and judicial practice, particularly in the
interpretation of the Federal Constitutional Court. Articles 2 and 3 of the
Basi ¢ Law guaranteed the principle of equality, and any apparent differences
wer e governed thereby.

25. | mpl enent ation of an individual’s fundanmental rights could al ways be
secured by an application to the Federal Constitutional Court. An individua
coul d, however, forfeit his or her basic rights as a result, for exanple, of
expressing extreme right-w ng views.

26. The Unification Treaty contai ned provisions establishing the conditions
for the dism ssal, under certain circunstances, of forner GDR civil servants.
There had been much reluctance to take advantage of that provision, and there
had al so been cases of its misuse being corrected by the courts. 1In sone

i nstances, the practical consequences of discrinination had been to the
advantage of former GDR civil servants who had been retrai ned and redepl oyed.
The State reserved the right to take into its public service only those who
could be guaranteed to adhere to its constitution

27. Li ke many other countries, Germany had an unenpl oynent problem which
was particularly acute in the new Lander, but there was no obvious correlation
wit the | ow quota of the persons taken over fromthe civil service of the
former GDR Persons who, for reasons of age or other reasons, were unable to
wor k any | onger received social assistance and pension paynents, carried over
fromthe arrangenents they had had in the fornmer GDR

28. Cases of ill-treatnment of foreign detainees by police officers were

i nvestigated either by police officers fromother Lander or territories or by
the public prosecution service. There was no provision in the Gernan | ega
system for investigation by independent persons. Disciplinary procedures
could result in dismssal or they could have inplications for a person’s
career or |evel of renuneration.

29. There were parallel investigation procedures at federal and Lander

| evel s which were guaranteed to be free frominfluence by the police officers
or forces being investigated. A systemcalled “internal revision” had been
established in Berlin, Brandenburg and Hanburg to undertake interna

i nvestigation of police malpractice, and other Lander were thinking of doing
the sane. Preventive neasures were already in place in many L&nder: they

i nvol ved programmes for training police officers to deal with stress and
conflict.
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30. Human rights issues and the treatment of aliens were dealt with in
various areas of training, and a series of seminars had recently been held on
t he subject of police officers and their dealings with foreigners. Under the
unbrella of the Federal Mnistry of Justice, preventive neasures had been
drawn up to deal with cases of xenophobic behaviour in the police service, the
prison service and the judicial systemin general

31. The Federal Constitutional Court guaranteed efficient control and
protection of fundamental rights and of the rights guaranteed by the Covenant.
It adjudicated conplaints by individuals and acted as an objective check on
German legislation. It had the power to declare laws invalid and to force the
| egislature to change or anend |legislation. A Crine Prevention Act had been

i ntroduced in 1995 agai nst the backdrop of violent xenophobic acts to ensure
that sentences were passed as soon as possible after the crinme had been
conmitted - so as to limt the possibility of others being influenced to
engage in simlar behaviour - and to ensure that offenders were not held in
custody for too long. Such sumrary proceedi ngs did not nmean that the

i ndi vi dual had less legal protection. |In any event, he or she could al ways
appeal to the Federal Constitutional Court, which would undertake full-scale
scrutiny of the judgenent.

32. Ms. VOELSKOW THI ES (Gernany) said that sone nmenbers of the Comittee
had stated that xenophobia existed in Germany and that the police were
standi ng by and doi ng nothing about it. Wen such general accusations had
been investigated they had not been confirned; the Government thus did not
accept them Since 1990, the police had been receiving training as a result
of which there had been a reduction in recorded cases of xenophobia-rel ated
crime. There had been a dranmatic decrease from 2,277 cases in 1992 to 1, 609
in 1993, 860 in 1994 and 540 in 1995. The nunber of cases involving
anti-Senitismhad fallen from4l in 1994 to 27 in 1995.

33. The figures showed that the vast proportion of the Gernan popul ati on had
a positive attitude towards foreigners and no synpathy with viol ence agai nst
them they also accepted them as asyl um seekers. There was a positive
attitude towards Jews.

34. M. HABERLAND (CGermany) said that efforts to integrate foreigners
concentrated on the transition period fromschool to vocational life by, for
exanpl e, inproving proficiency in the Gernmany | anguage so as to hel p young
foreigners enter the | abour market. CQpportunities were provided for schools
to teach children of Turkish origin the Turkish | anguage, but one of the
probl ems was that those | essons were schedul ed for the afternoons and,
consequently, were poorly attended; Turkish consul ates sonetinmes offered

| anguage tuition also. Mre details of the German Government’s integration
efforts would be provided to the Conmittee in witing.

35. As for cultural assistance to the 70,000 gypsies living in Germany, he
said that the gypsies had set up their own associations in the individua
Lander, with a central council as the unbrella organization. Its office was
funded by the Federal Government. It included a docunentation centre, |ocated
at Hei del berg, which was funded to an extent of 90 per cent by the Federa
Governnent and 10 per cent by the Land in which it was situated. There was a
speci al gypsy theatre, and a radio and tel evision station broadcasting in the
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gypsy | anguage; various Lander staged cul tural days. Gypsy children grew up
bilingual, learning German in school and their own | anguage fromtheir
parents. In accordance with the European Charter for Regional or Mnority
Languages, consultations were being held with the Ladnder with a viewto
providing tuition in the gypsy | anguage.

36. Repl ying to questions about the tine periods required for

naturalization, he said that the shortest period - five years - was for
spouses of Gernmans, no distinction being nade between nen and wonen. The tinme
peri od for people granted political asylumas political refugees under the
Geneva Convention was seven years. Any other foreigner could apply for Gernan
nationality after 10 years’ residence, but it was at the discretion of the
respective authority and upon proof of proficiency in the German | anguage.

37. Two groups were entitled to naturalization: children and young peopl e
born in Germany who applied for naturalization between the ages of 18 and 23,
havi ng attended a Gernman school and having no crimnal record; and foreigners
who had been living in Germany for 15 years or longer. Both groups had to
renounce their old nationality, since it was the principle in Germany to
prevent dual nationality wherever possible.

38. The contracts of the guest workers recruited by the former GDR from

Vi et Nam Mbzanbi que, Cuba, Pol and, Angol a and China stated that they could
stay and work in the GCDR for five years only, and had then to return hone.
Fol | owi ng unification, the Governnment had stated that they would have to
return home after the five years was up. That decision had been strongly
criticized, and the Federal Conmi ssioner for Foreigners had denanded that they
be allowed to stay; in 1992, the Lander had agreed that the Federal M nister
of the Interior should handle the matter

39. In 1993, it had been decided that anyone from Viet Nam Modzanbi que and
Angol a who had entered the country on the basis of a contract with the
Government of the former GDR could renain, provided that he or she had a
contract that was valid until 17 Decenber 1993 and was able to provide for his
or her own mai ntenance. That period had subsequently been extended to

17 April 1994. WNany peopl e had net those requirenents but many others had not
and, follow ng a readm ssion agreenent with Viet Nam many of the former

Vi et nanese guest workers had begun to return honme in 1996.

40. The question had been asked whet her a nenber of the Danish minority in
the north who noved to a different part of the country | ost the specia
protection accorded to that mnority. That was so, in practice, because such
protective neasures were linked to the presence of a large Dani sh community in
t hat geographi cal area. There was hi gh unenpl oynent in the north and many
efforts were being nade invol ving CGerman- Dani sh cooperation within the
European Union, to create jobs in the area.

41. The rel ati onship between CGernmans and Danes in northern Gernmany was,
however, often cited as an exanple for other parts of Europe. In fact, a
centre for the study of minority questions in Europe was to be opened in

northern Germany, w th funding by Gernmany, Denmark and the European Union.
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42. A great deal was being done to help national minorities to conserve
their | anguages and cultures, and there were special schools and ki ndergartens
for children of various linguistic backgrounds. A distinction had to be nade,
however, between minorities created as a result of shifting State borders and
t hose consisting of people who had freely chosen to imrigrate. In the latter
case, Cermany was | ess concerned to pronote the use of the native | anguage,
the objective being to achieve the integration of the inmm grants into Gernman
soci ety.

43. The option of family reunification was available for the “core” famly,
nanely, spouses and children up to 16 years of age; as an exceptional neasure
and for special reasons reunification of less closely related fam |y nenbers
could be authorized. The option applied equally to foreign guest workers and
to refugees. Asylumseekers could not apply for famly reunification while

t heir asylum proceedi ngs were pending. Gernany sought to pronote the early
integration of children of foreign guest workers, so that they could learn the
CGerman | anguage and acquire skills and qualifications that woul d enhance their
future chances of employnent. It had no desire to see such people

mar gi nal i zed.

44, M. Prado-Vallejo had drawn attention to paragraph 61 of the report,
whi ch indicated that the aliens' registration office could inpose certain
[imtations on the provisional residence permts granted to asyl um seekers.
Such measures were applied in practice only in cities that covered | arge
geogr aphi cal areas, such as Hanmburg and Brenen, to enable the aliens
registration offices to circunscribe the novenents of asylum seekers for
admi ni strative purposes.

45, Ref ugees fromthe civil war in the former Yugoslavia were not entitled
to nedical treatnment under the Asylum Seekers Act. They could be granted work
permits, if no German national or citizen of a menber of the European Union or
its associated country, Turkey, had applied for the post in question. Such
work permts were frequently granted. They did not have the right to vote in
muni ci pal el ections, a right accorded only to nationals of nmenber States of

t he European Uni on.

46. The 19-day limt for the retention of asylum seekers on airport prenises
coul d be exceeded when asyl um proceedi ngs cul mi nated in deportation orders, or
when the asylum seeker had burnt his identity papers, thus necessitating

ti me-consum ng negotiations for the issue of newidentity docunents. He had
no informati on on the maxi numtime period an individual could be held on

ai rport prem ses.

47. Ms. HELLBACH (CGermany) said that a question had been asked about the
sel ection of judges in the new Lander. After the radical changes in

1989- 1990, special conmittees for the selection of judges had been set up,
conprising judges fromthe former GDR and representatives of the Lander
judicial authorities formed i medi ately after the changes. Those conmittees
had i nvestigated the background of all the judges in the former GDR, with the
result that only some 600 of approximately 1,600 judges had been confirned in
their posts. O the 1,200 public prosecutors screened, only 365 had been
ret ai ned.
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48. Bui | di ng up the necessary nunber of judges had been a major chall enge:
the western federal L&nder had |l ent many judges to the eastern Lander through
bil ateral agreenents, which had functioned quite well. Judicial and crimna

proceedi ngs had been sinplified, but the numerous new instructions and
provi sions applicable to the new Ladnder had neverthel ess been difficult to
handl e at first.

49, There had not been very many |lawers in the former GDR, the nunber of
proceedi ngs having been very linmted, and their qualifications had been
somewhat dubi ous, and often largely political. The ranks of qualified | awers

had grown rapidly, however, fromabout 600 to 5,500, nany being | awers from
the west who had elected to practice in the east.

50. Measures to pronote the equality of wormen, which included the adoption
of the Second Equal Treatnent Act in 1994 and of an amendnent to an

adm nistrative law, had greatly inproved the framework conditions for
part-tine jobs and had gi ven wonen equal rights to such enploynment. The
percentage of wonen in the higher ranks of the civil service was not very
great, though it was sonewhat better in the niddle and | ower grades. The
institution of part-time jobs had enabl ed sone progress to be made in the
enpl oyment of wonen in the civil service.

51. She had only linmted statistics on wonen's position in the econony as a
whol e, but they were not very well represented in senior managenent positions;
only 6.5 per cent in major enterprises. Wnen were successful as
entrepreneurs if they had inherited the enterprise, but when they founded
conpani es or started services independently, they nmet with stiff conpetition,
especially in the new Lander

52. In 1994, the Cvil Code had been anmended to ensure that information on
vacanci es was provided to both wonen and nen. It was difficult for a woman to
prove that she had been rejected for a post on the basis of her sex, but, if
she succeeded in doing so, she could ask for conpensation. The |abour courts
had set the ampbunt of such conpensation at a maxi num of three nonths' salary.

53. According to the Basic Law, the State was obliged to protect the life of
t he unborn. Consequently, consultations nmust be held and the wonan gi ven
three days to consider her decision before an abortion could be carried out in
the first 12 weeks of pregnancy. |If those conditions were net, a physician
who carried out an abortion did not incur liability. The situation was
identical in both parts of the country. Draft |egislation to abolish the
public guardi anship of children of unwed fenmale mnors had been submitted to
Par | i ament .

54. Ms. FEY (CGermany), referring to the question about the outside contacts
of people detained in high-security facilities, said that the facilities
established in the 1970s to deal with terrorists had nearly all been phased
out. Virtually all the prisoners that had been detained in such facilities
had been transferred to regular detention centres and, |ike other prisoners,
had access to persons fromoutside. Persons, whether closely related to the
prisoners or not, could visit themand wite to them
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55. For reasons of security, however, such visits might be nonitored by
decision of the prison authorities in individual cases. Visits by lawers to
persons inprisoned in 1970 for acts of violence and the establishnment of
terrorist groups could al so be nonitored.

56. There were a great many controls, both forrmal and informal, on the

puni shrrent of prisoners. Conplaints could be submitted to the supervisory
organs, including mnistries and the courts. The |legal position of prisoners
was the same as that of other citizens. They could apply for review by the
courts of any nmeasure to which they were subjected while in detention. [If all
other legal renedies were exhausted, they could apply to the Federa
Constitutional Court and, in accordance with the European Conventi on on Human
Rights, to the European Court of Justice. There was also public nonitoring of
prisoners' conditions through the establishnment of prison councils, conprising
private citizens independent of the prison authorities, who visited prisons to
exam ne individual cases and take up general issues of detention conditions.

57. The question had been asked whether information was provided in their
native | anguages to incarcerated foreigners. The | aw enforcenment and prison
authorities had made extensive efforts to provide infornation sheets on rights
and obligations in the najor foreign | anguages, but they obviously could not
cover all the world' s |languages. Prison officials also gave information
orally to prisoners, especially illiterate ones. |If it was inmpossible to
comuni cate with a detainee, an interpreter was brought in. In nany Lander
foreigners were enpl oyed as advisers and that, too, contributed to the flow of
i nformati on.

58. She was able to update the statistics in paragraph 55 on remand
prisoners in 1989 to 1994: the total nunber of people inprisoned on renmand
had i ncreased significantly, to over 38,000, but a |large nunber, about 10, 000,
had been in custody for no nore than one nonth; 11,000 had been inprisoned for
one to three months, less than 10,000 for three to six nonths, 5,700 for

six nmonths to one year and 1,900 for over one year

59. | mpri sonnent on remand did not generally last for nore than six nonths:
extensi on was possible only if the investigati on was especially time-consumi ng
or conplex, and only by order of a higher regional court. An accused person
could apply for a review of the duration of pre-trial inprisonnent at any
time.

60. Replying to a nunber of questions asked by M. Bhagwati, she said that

solitary confinenment was applied in exceptional cases only. |If extended
beyond a period of three nmonths, the measure had to be reported to the
M nistry of Justice of the Land concerned. It was inposed only in the

interests of safety or in order to protect a detainee from undesirable
i nfl uences, the principle of proportionality being strictly observed.

61. Al'l detai nees except those subject to a special prohibition were all owed
sone daily contact with others and given the possibility of engaging in a
useful occupation of sone kind. Al prisoners could wear their own cl ot hes,
put up their own curtains, decorate their cells with personal objects, receive
a newspaper, engage in a course of study, etc.
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62. On the question of prisoners’ work, she explained that work was not
regarded as a puni shnent but, |ike education, as part of the process of the

prisoner’s rehabilitation. Wether the prisoner was enpl oyed inside or
out side the prison, and whether his enployer was the prison authority or a
private conpany, the task of technical supervision still remained the
responsibility of the prison authority.

63. Under the Prison Act, the arrangenment whereby a prisoner went out to
work for a private conpany required his or her consent, but the |aw

i mpl ementing that provision had not yet been enacted, because sone prison
authorities thought that consent night be unreasonably wi thheld. While taking
t hose objections into account, the Federal Government was neverthel ess trying
to apply the provision and hoped that the procedure bringing that part of the
Prison Act into force, would be conpleted in 1997.

64. As for remuneration, prisoners working in prison workshops were paid at
the rate of five per cent of the average earnings of all enployed persons for
that year, the average daily rate in 1996 being DM 9.91. There were five
grades of pay according to the difficulty of the job, as well as specia

al l owances in certain cases; the figure given represented an average.
Prisoners paid on that basis did not have to contribute towards their keep,
nmedi cal care or other prison costs. Those working outside the prison were
paid on a straightforward contractual basis from which social insurance,

mai nt enance charges, etc., were deducted.

65. The 5 per cent rule was frequently debated and was generally consi dered
unsatisfactory, but attenpts to increase the rate had not so far nmet with
success, because of the reluctance of the Lander concerned to incur additiona
costs. The Committee could rest assured that the matter woul d be pursued
further.

66. M. WECKERLING (Germany) replying to questions (a) and (b) in Part |1l of
the Iist of issues, said that Committee' s views and deci sions were reproduced
in German | egal publications and were taken into account in connection wth
the interpretation of constitutional provisions. They also had repercussions
on rulings of the Constitutional Court in respect of individual conplaints.
The Covenant had been invoked in connection with certain acts conmmitted in the
GDR before reunification, such as orders given to shoot people trying to cross
the border of the Berlin wall, and articles 23 and 24 of the Covenant had been
qguoted in connection with the Children and Parents Act. Generally speaking
the Basic Law went further than the provisions of the Covenant or of the

Eur opean Convention in guaranteei ng the enjoynment of hunman rights and
fundarmental freedons. |In borderline cases, the judicial authorities

i nvari ably took due account of the provisions of the Covenant and other

i nternational instrunents.

67. In reply to question (c), he said that, as the function of exam ning
magi strate did not exist in Gernmany, investigations to collect evidence in the
pre-trial stage, including house searches and confiscation of objects, were
conducted by order of the Public Prosecutor or the police. The principle of
proportionality was observed in all cases.
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68. Tel ephone tappi ng was authorized under an Act of 1968 but was subject to
judicial rather than police control. Mere suspicion was not considered a

sufficient ground, and the crine in question had to appear in the |ist of
serious offences specified in the Act. The person whose tel ephone had been
t apped was subsequently notified of the fact and only persons in alimted
category were authorized to listen to the recordings.

69. The regul ations were less strict in the case of inspection of nail

whi ch coul d be ordered on suspicion, but there again the crime in question had
to be a serious one. The use of photographs or video recordi ngs taken outside
a suspect’s dwelling was authorized only if other methods of investigation
wer e consi dered unproni sing.

70. The regul ati ons were even nore stringent where third parties were
concerned. Shadowi ng of third parties was authorized only when there were
serious grounds to suspect their involvenent in the crinme. Evidence overheard
out side the suspect’s dwelling was subject to still stricter rules.

71. Ms. VOELSKOW THIES, replying to question (e) - question (d) having been
covered earlier, explained that personal data could not be collected or

di vul ged wi thout the individual’'s consent, except to prevent a serious threat
to public welfare or the commission of a criminal offence endangering other
persons. Certain types of personal data in the possession of the socia

adm ni stration could be divulged to the police if it was in the public

i nterest.

72. The data-protection regulations also applied to the records of the
“Stasi” subject to the provisions of the Act of 20 Decenber 1991 nentioned in
paragraph 98 of the report. 1In certain cases, the Federal Conmi ssioner in

charge of the Stasi files could, on his own initiative, divulge information
contained in the files to the public authorities.

73. O her personal data that could, under some circunstances, be made
available to the public authorities without the consent of the individua
concerned were those contained in the Central Federal Register (e.g. data
relating to previous convictions, etc.), the Central Aliens Register, in
connection with the granting or w thhol ding of residence pernits, and the
Central Register of Traffic O fences.

74. M. WECKERLING replying to question (f), said that, in matters of
freedom of thought, conscience and religion, Germany adopted a neutra
position based on the constitutional principle of tolerance. There was no
State church and conpl ete freedom of consci ence was guaranteed for everyone
and protected by the Constitution

75. As for the activities of certain sects, the State authorities had the
obligation to protect citizens agai nst possible offences. It was not enough
for an organization to describe itself as a religion or church to be

recogni zed as such. A pluralistic denocratic State could not afford to
practice tol erance w thout any restraint whatever.

76. In certain cases, the Federal Governnent might issue a warning to a
certain group deened to represent a threat to citizens’ enjoynment of their
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rights. Such action, had, of course, to be commensurate with the danger
i nvol ved. The results of judicial proceedings which had been instituted in
one such matter had confirmed the Federal CGovernnent’s position

77. The “sects comm ssioners” referred to in the question were not appointed
by the State but by certain churches and ot her organizati ons concerned about

t he phenonenon of sects. The Federal Governnment had so far been hesitant to
beconme involved in the public debate taking place on the issue.

78. Ms. VOELSKOW THI ES (Germany), replying to question (g), said that

al t hough the Basic Law obliged all German nmale citizens to do nmilitary service
on reaching the age of 18, it also provided that no one could be forced to
bear arns. Anyone refusing to do armed nmilitary service on conscientious
grounds had to submit an application including his curriculumvitae, a
detail ed statenent of the grounds for refusal and a police certificate of good
conduct. The oral hearings which had been necessary in the past had been
replaced by a witten procedure.

79. In the event of a negative decision, the applicant could appeal to the
Admi ni strative Court and, if necessary, to the Constitutional Court. Those
recogni zed as consci enti ous objectors could performalternative civic service
in hospitals, old people’ s homes, etc., or could volunteer for service abroad
within the framework of devel oprment assistance. A special rule enabled
Jehovah's Wtnesses, who refused substitute service as well as military
service on conscientious grounds, to discharge their obligations by entering
into a free labour contract with an enpl oyer

80. M. HABERLAND (Germany) replying to question (h), said that public
servants in Germany, like all other workers and enpl oyees, had the right to
join trade unions. They did not, however, have the right to strike, which was
consi dered inconpatible with the principles of loyalty inherent in their
contracts. W rkers and enployees in private enterprises enjoyed unrestricted
freedom of association, including the right to strike.

The neeting rose at 6.05 p.m




