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The neeting was called to order at 3.05 p. m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (agenda item4) (continued)

Third periodic report of Peru (CCPR/ C/83/Add.1, HRI/CORE/ 1/ Add. 43/ Rev. 1 and
M CCPR/ C/ 57/ LST/ PER/ 4)

1. The nenbers of the Peruvian del egation took places at the Committee
tabl e.
2. The CHAI RMAN wel conmed t he Peruvi an del egation, led by M. Hernoza-Mya,

M ni ster of Justice, who would make a statement to introduce the report. The
Peruvi an del egati on would then reply to the questions fromsection | of the
list of issues to be taken up in connection with the consideration of the
third periodic report of Peru (M CCPR/ C/ 57/LST/PER/ 4), after which the nenbers
of the Conmittee night ask additional questions to be answered directly by the
del egati on.

3. M. HERMOZA- MOYA (Peru), Mnister of Justice, thanked the Committee for
havi ng agreed to postpone the original date for presentation of the third
periodic report of Peru (CCPR/ C/83/Add.1l) so that he could represent his
country on that occasion, thereby denonstrating the inportance that the
Peruvi an Governnent attached to the fulfilnent of the obligations it had
undert aken by acceding to the Covenant.

4, Peru was engaged in the prom sing but demandi ng process of restructuring
its econony and society after one of the worst periods of terrorist violence
in the history of Latin Arerica. Wat woul d becone of the civil and politica
rights of a people which had had to endure its Government’s bankruptcy,

as illustrated by econom c disaster with an annual inflation rate

of 7,650 per cent, and systenmatic acts of terrorism (car bonbi ngs and
massacres in rural and urban areas, resulting in over 25,6000 dead and nore
than $25 billion worth of property damage). That situation had led to the
adopti on of drastic but essential neasures such as the anti-terrorist

| egislation, the severity of which was a response to the urgent need to put an
end to situations that had made the fight against terrorismtotally

i neffective, such as the release of crimnals responsible for terrorist acts
or the fact that judges, having received threats, had confined thenselves to
handi ng down |ight sentences. However, thanks to that |egislation, which was
of a tenporary nature and was being nade increasingly flexible as the process
of pacification gathered strength, and to the econonic recovery, the chaos of
t he past had becone a distant nightnare that the Peruvians wi shed to forget.

5. The irreversible process of pacification that had begun with the capture
of the principal terrorist |eaders and the dismantling of their organizations,
Peru's re-entry into the international econony, and the control and, later,
reduction of inflation and adoption of neasures ainmed at attracting foreign
capital had been decisive factors in the strengthening of the country’s
denocratic institutions that guaranteed the full exercise of civil and
political rights. It had al so been possible, as a result, to set up a policy
to conmbat poverty.



CCPR/ C/ SR. 1519
page 3

6. Concurrently with those efforts at recovery, Peruvians had denonstrated
the full exercise of their civil and political rights through the election of
the Denocratic Constituent Congress in 1992, the hol ding of mnunicipa

el ections in 1992 and 1995, the organi zation of the constitutional referendum
in Cctober 1993, and the election of the President, Vice-Presidents and
menbers of Congress in 1995. The recent election by Congress of an Orbudsman
was anot her exanpl e of the process of strengthening denocratic institutions.
In accordance with the Constitution, the Onbudsman was responsible for
protecting the constitutional and human rights of individuals and of society
and for supervising the ways in which the Governnent carried out its functions
and public services were provided. The Orbudsman had sel ected the areas to
whi ch he would give priority (wonmen, children and internally displaced
persons) and had proposed the appoi ntnment of specialized nediators at the

nati onal |evel.

7. Al so worthy of note was the election of the menbers of the
Constitutional Court, an institution which played a key role in guaranteeing
respect for the rights set forth in the Constitution since it was responsible
for preserving the primacy of that instrument through proceedings for
unconstitutionality, which could be taken in regard to regulations with the
rank of laws that contravened the Constitution. The Constitutional Court
could al so hear extraordi nary appeals at |ast instance agai nst Suprene Court
rulings, legally authorized appeal s and appeal s agai nst refusal of proceedings
for habeas corpus or actions of anparo and execution orders.

8. The above-nentioned institutions were part of the overall systemfor
ensuring full respect for human rights and, generally speaking, the ful
functioning of the rule of law, a systemin which the Judiciary played a ngjor
role. Peru was also in the process of nobdernizing its public administration
system including the Judiciary, the Public Prosecutor’s Department and the
nati onal prison adm nistration. The goal of that overall reformof the
justice systemwas to inprove its quality and efficiency, and internationa
cooperation was essential if the reformwas to be carried through

9. In that regard, he nentioned the establishnent of the Judicia

Coordi nati on Council (Act No. 26623), which was nmade up of the President of
the Suprene Court, the President of the Constitutional Court, the Mnister

of Justice, the President of the National Council of the Judiciary, the
Attorney CGeneral, the Chairman of the Governing Board of the National College
of Magi strates, the Head of the Bar Association, a representative of the Law
Faculties of the national universities and a representative of the Law
Faculties of the private universities. OmsMng to its inter-institutiona
nature, the Council was responsible for strengthening the |inks between its
various conposite parts with regard to the functioning of the judicial system
whi | e respecting the autonony and i ndependence of each body. The Judicia
Coordi nation Council did not control the Ofice of the Attorney General, the
Judi ciary or the National Council of the Judiciary, nor did it intervene in
the adm nistration of justice. It took steps to expedite the adm nistration
of justice by setting up greater nunbers of ordinary courts, specialized
courts, and specialized offices of the Public Prosecutor’s Department.

10. The prison system was undergoing a reform one of the principal goals of
whi ch was to achieve true rehabilitation of prisoners; that reformincluded a
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survey that woul d yield valuable information on the current situation in the
prisons, and al so the establishnent of a specialized school to train prison
staff.

11. In order to nodernize the prison system a plan was being introduced to
set up a conputer network linking all the country’s prisons with each other
and also with the Judiciary and Public Prosecutor’s Departnment. Measures had
al so been taken to inprove and expand the services provided to prisoners by
setting up prison clinics sufficiently well-equi pped for the perfornmance of

hi gh-ri sk surgical procedures. Several weeks previously, in a high-security
prison (Mguel Castro Castro), the first clinic for prisoners in Ling,

equi pped for the nost delicate operations, had been inaugurated. Regular,
unannounced inspection visits were made in order to ensure that prison staff
carried out their functions correctly; those visits nade it possible to
establish direct contact between Mnistry of Justice officials, the Nationa
Prison Departnent and prisoners. Those visits were also a sign of the
Covernment’s concern over the health and diet of prisoners, particularly in
view of the need to prevent the possible spread of tubercul osis.

12. Wil e reinforcement of the denocratic regime through the progressive
strengthening of State institutions was a priority, it nmust be acconpani ed by
citizen participation and by efforts to informpeople of their rights. In

order to ensure nmore w despread awareness and exerci se of human rights, the
Peruvi an Governnent had set up training programes such as that of the

Nati onal Council of Human Rights, which was ai nmed at naki ng teachers nothing
| ess than human rights advocates for their students through the use of
docunments and other teaching materials designed for that purpose.

13. The Peruvian State was al so concerned about certain vul nerabl e groups
of the popul ation, particularly wonen and children. The rights of women and
their participation in the life of society on an equal basis with men was a
problemto which the Governnment attached great inportance. The Permanent
Conmittee on Wnen's Rights, under the aegis of the Mnistry of Justice’'s
Nat i onal Council of Human Ri ghts, organi zed courses on wonen’s rights at

the I evel of public bodies, municipalities and grass-roots organizations.
Donestic viol ence was anot her cause for concern. During the current year,
Peru had acceded to and ratified the Inter-Anerican Convention on the
Preventi on, Punishnent and Eradication of Violence agai nst Wnen, after which
the National Council of Human Ri ghts had submitted a draft |egislative
amendnent ainmed at bringing national legislation into line with the nornms set
forth in that international instrument. A training plan had al so been

devel oped for the agencies that received and i nvestigated conpl aints of
donestic violence: the police, judges and prosecutors. At the sane ting,
wonren’ s units and special offices to deal with wonen victins of donestic

vi ol ence were being set up in police stations.

14. However, all those measures to benefit wonmen nust be part of a programme
that took into account all the problens faced by wonen. The Permanent
Committee, which was the body responsible for proposing policies for the
pronmotion and full exercise of wonen’s rights, was putting the final touches
to a national plan of action for wonen, which would be submitted for the

consi derati on of various governmental bodies.
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15. Wth regard to children, another popul ation group that required
particular attention on the part of the State, a national systemfor children
and adol escents had been set up. That systemincluded a “governi ng body”
(Ente rector) responsible for guiding and formul ati ng sectoral and
institutional policies and programes oriented towards children and

adol escents. That body’'s task was to ensure the protection of children and
adol escents, nmonitor respect for, and exercise of, their rights and pronpote
the participation of the institutions responsible for protecting them It was
in the process of devel oping a national plan of action for children, which
woul d set forth the policies to be followed in the com ng years.

16. That body was al so in charge of the defensorias, or child protection
servi ces, which provided counselling and care to child and adol escent victins
of violence and abuse, offering both |Iegal and psychol ogi cal assi stance.

There were approxi mately 75 nunici pal child and adol escent protection services
in the provinces and 35 in the various districts of the capital.

17. The State was al so concerned by the approxi mately 600, 000 peopl e who had
been di splaced as a result of terrorist violence. They had begun to return
in 1993, and many peopl e had gone back to their villages of origin. Wth
the hel p of State organi zations, particularly the Assistance Project for

Ret urnees (PAR) and civil society, 120,000 people had been able to return
horme, and anot her 135,000 had done so on their own initiative. O particular
significance was the fact that 56 per cent of the displaced persons in the
Departnments of Ayacucho, Apurinmac, Huencavelica and Junin, the areas nost

af fected by the displacenent, had returned. H s delegation paid tribute to
the efforts made in that regard by the International O ganization for
Mgration (1OM and the United Nations Devel oprment Programme (UNDP).

18. The State had al so carried out over 200 infrastructure projects devoted
to industry, education and health, as well as renewed agricultural activity
t hrough the provision of agricultural input, facilities and tools. It had

al so | aunched devel opnment projects in the above-nentioned departnments, which
had been affected by popul ation di spl acenents. However, in view of the scale
of the problem and the anmount of fundi ng needed, a group of donors had been
formed with the participation of various cooperation institutions in order to
obtain the resources needed to finance the many assi stance projects. The past
and continuing changes in Peru were proof of Peruvians’ ardent wi sh to change
and i nmprove their society. However, there was still mnmuch to be done and nany
problenms to be solved. He hoped his statenent had shown that the Peruvian
Governnment was naking every effort, and had the will, to ensure to Peruvians
the full exercise of their human rights by pronoting and protecting those
rights. It was also in that spirit that his delegation had come to neet with
the Conmittee.

19. The CHAIRMAN invited the Peruvian delegation to reply to the questions
under part | of the list of issues to be taken up in connection with the
consi deration of the third periodic report of Peru (M CCPR/ C/ 57/ LST/ PER/ 4) .
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Question (a) VWhat steps have been taken to address the Comittee’s

concerns and to inplenment its recomendati ons - as contai ned
in the Concluding Gbservations adopted by the Conmittee at
the end of the consideration of Peru s second periodic and
suppl enentary reports - insofar as the inplenmentation of
articles 4, 6, 7, 9, 10 and 14 of the Covenant is concerned?
(See paras. 8, 9, 10, 12 and 14 of docunent

CCPR/ C/ 79/ Add. 8.)

20. M. REYES- MORALES (Peru) referred to paragraph 8 of the above-nentioned
docunent, which concerned the excessive force and viol ence used by the
mlitary, the para-mlitary, the police, and arned civilian groups and the
absence of civilian control. Peru had been faced with the phenonenon of
terrorismsince 1980 and had endured incessant action by the Sendero Lum noso
and the Tupac AmarU Revol utionary Movenent (MRTA), which had cl ai ned over
25,000 deaths and cost over $25 billion in property damage, for over 10 years
before the international comunity had decided to condemn the groups in
guestion. During that difficult period, the Peruvian State had had to dea
with criminals who, in the nmiddle of a serious econonic crisis, had succeeded
ininfiltrating various levels of civil society. Wile it was true that the
arnmed forces and police had comritted sone abuses in order to restore order

to the country and thereby ensure the safety of the popul ation, those were

i sol ated cases which in no way constituted systemati c human rights viol ations.
Furthernore, since 1992, pursuant to a decision by the President of the
Republic, the Peruvian State had reorgani zed its national defence system and
had devel oped strategies ainmed at re-establishing the rule of law and the
functioning of the national institutions. The nost inportant goal had been to
regai n the confidence of the people, who had, noreover, cooperated directly in
the re-establishnment of security in the country.

21. Every regulation in the Peruvian defence systemwas based on the
principle that human beings were the highest value, a fact which, noreover
expl ai ned the great decrease in conplaints of alleged human rights viol ations.
The State had recently been forced to resort to so-called “anti-terrorist”
crimnal legislation and to the suspension of certain rights, which was

aut horized by the state of energency, in order to deal with terrorist crine.
A legal and institutional structure had al so been set up to conbat the
terrorismthat had spread throughout the country and seriously threatened

the very life of the nation

22. States of emergency were covered by Act No. 24150 and

Decree-Law No. 749. Wen the arnmy took control of donestic order by
Covernment decree, the political-mlitary authority assumed the role of

coordi nati on and consultation anong the various public and private sectors

in order to inmplement plans for a return to peace and developnent. It also
directed devel opment activities in the areas under its jurisdiction and, to
that end, the conpetent authorities placed at its disposal the resources,
material, services and staff necessary to the fulfilment of its nmandate. The
nmenbers of the national police were also placed under the authority of the
political-mlitary conmand
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23. Procl amation of a state of energency did not suspend the exercise of
proceedi ngs for habeas corpus and actions of amparo. Wth regard to the
rights subject to restriction or suspension, he explained that a judge nust
exam ne the decision to restrict in order to see whether it was reasonabl e and
proportionate, in accordance with the provisions of article 200 of the
Constitution. Simlarly, article 8 of Decree-Law No. 52, the Public
Prosecutor's Departnment Organi zation Act, stipulated that the proclanmation of
a state of energency did not suspend the activity of that Department or the
right of citizens to have direct recourse to it.

24, Lastly, with regard to the restoration of denocracy and the rule of |aw
nentioned in paragraph 14 of the docunment referred to in the question, he said
that Peru was in the process of strengthening the denocratic systemand the
full respect for human rights, as was shown by, inter alia, the organization
of a constitutional referendumin 1993, the hol ding of general and nunicipa
elections in 1995, the election of nenbers of the Constitutional Court and the
appoi nt nent of an Orbudsman.

Question (b) What has been the inpact of the inposition, during the
period under review, of successive states of emergency on
the exercise of the rights guaranteed under the Covenant?
Pl ease clarify what safeguards and renedi es have been
avai l abl e to individuals during those periods (see
paras. 111 to 116 of the report).

25. M. REYES- MORALES (Peru) said that article 137 of the Constitution

aut hori zed the declaration of a state of emergency in the face of disturbances
of internal peace and order, disasters, or serious circunstances that affected
the life of the nation. |In such cases, rights relating to personal freedom
and safety, the inviolability of domicile and freedom of assenbly and novenent
could be restricted or suspended. However, article 200 of the Constitution
stipulated that the issuing of wits of habeas corpus and anparo coul d not be
suspended during states of emergency and that a judge nust exanine restrictive
neasures to determ ne whether they were reasonabl e and proportionate.

Article 8 of the Public Prosecutor's Departnent Organization Act
(Decree-Law No. 52) stated that the activity of that Departnent, and the right
of citizens to have direct recourse thereto, were not suspended during states
of emergency, except with regard to the constitutional rights suspended under
t he above-nentioned state.

26. Acts Nos. 25397 and 25398 regul ated states of energency and the exercise
of the renedy of habeas corpus. But, although article 29 of Act No. 25398
limted the exercise of the right to initiate proceedings for habeas corpus in
the courts during states of emergency, the Constitution (art. 200) had tacitly
repeal ed any type of Iimtation on the exercise of that right. Lastly,
article 15 of Act No. 26520 (act establishing the post of Orbudsman) stated
that the latter’s activity was not suspended under states of energency.
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Question (c) Pl ease clarify whether the prevailing violence within the

country has had a specific inmpact on the enjoynent by
nmenbers of indi genous groups of their rights under
article 27 of the Covenant.

27. M. REYES- MORALES (Peru) said that the State recogni zed the right of

i ndi genous groups to preserve their cultural and religious identity and to use
their own | anguage. However, the terrorist groups Sendero Lumi noso and MRTA
had viol ated the rights of indigenous communities for years, forcing those
comunities to join themor nmove to a different area. The return of peace had
restored cal mto indigenous comunities and allowed their nenbers to |lead a
nore normal cultural life, practise their religion and use their |anguage.
Those who had been di spl aced by the wave of violence were returning to their

pl aces of origin thanks to the Assistance Project for Returneees (PAR). The
CGovernment was particularly concerned by the case of the Ashani nkas, whi ch had
been subjected to slavery-like practices and cruel and inhuman treatnent by
terrorist groups.

Question (d) Pl ease provide detailed informati on on the scope and effect
of the Amesty Decree, adopted by Congress on 14 June 1995,
concerni ng human ri ghts abuses, and of Law No. 26492,
adopted on 28 June 1995, precluding the judiciary from
chall enging the validity of the amesty before courts. Wat
neasures have been taken to ensure victins of human rights
violations the right to an effective remedy under the
Covenant ?

28. M. REYES- MORALES (Peru) said that Act No. 26479, which had granted
general amesty to nmenbers of the military and the police and to civilians

i nvol ved in various events, had been adopted by the Denocratic Constituent
Congress and promul gated by the President of the Republic on 14 June 1995.
That |aw had al ways been a subject for debate and analysis, particularly with
regard to its inplementation and effects. For exanple, nenbers of the arned
forces had been inplicated in what was known as the La Cantuta case: the
provi sions of the Amesty Law had, indeed, been applied to the judicia

i nvestigation and to various judicial actions related to that case, but the
Covernment had authorized State funding to conpensate all the nenbers of the
fam lies of the presumed victins, and over 80 per cent of the victins’

fam lies had been conmpensated. He also pointed out that Peruvian crimna

and civil |aw established ordinary procedures under which any citizen who
consi dered that he had suffered damage coul d request conpensati on under the
law. Moreover, on 12 Cctober 1995, all the relatives of the victins of the
La Cantuta case had been infornmed that they should present thenselves in order
to receive the conpensation specified in the decision handed down by the
conpetent | egal body.

Question (e) Pl ease el aborate on neasures taken to investigate cases of
sunmmary executions, di sappearances, torture, rapes and ot her
i nhuman or degrading treatnment or punishnent, arbitrary
arrests and detention of persons by nenbers of the arny and
security forces, or by paramlitary and other arned groups
(such as the peasant patrols); to bring those found
responsi bl e before the courts; to prevent any recurrence
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of such acts and as to whether the adoption of the Amesty
Decree has had any negative inpact on these investigations
(see paras. 133 and 370-372 of the report).

29. M. HERMOZA- MOYA (Peru) replied that the war against terrorist violence
had been waged with the help of the arnmed forces and the national police. It
was undeni abl e that some isol ated excesses had occurred, but they in no way
represented a pattern of human rights violations. However, the Governnent,
anxious to avoid repetition of such abuses, had taken steps to ensure

ef fective control of the fight against insurrection as part of its progranme
for the restoration of peace. Al the violations that had been conmitted had
been investigated, and the people responsible for them had been puni shed.

At the sane time, the role of the Public Prosecutor’s Departnment had been
strengt hened, and the establishnment of a national register of prisoners had
al so been a sign of inproved nonitoring. Furthernore, provincial prosecutors
offices were required to report on the situation of human rights in their
districts and the Attorney Ceneral published a nonthly report based on

i nformati on provided by the provincial prosecutors’ offices. Al
representatives of the Public Prosecutor's Departnent carrying out their
functions in the areas under a state of energency benefited from guarantees
established by the ministerial decree of 12 Novenber 1991. A decree-I|aw
mandat ed very severe punishments for State enpl oyees or officials who had
ordered or committed acts resulting in the duly substantiated di sappearance of
a person in custody; furthernore, all branches of the Peruvian National Police
were required to transmit inmediately to the provincial prosecutors any
conpl ai nt concerni ng di sappearances in their district, the police were obliged
to maintain a register recording those conplaints, and the provincia
prosecutors were required to investigate any conplaint of that kind. Efforts
were al so made to ensure the training of army officers and non-comm ssi oned

of ficers, who were required to attend a course on human rights. High
officials attended a course given in the United States, then organized

equi val ent courses in Peru.

Question (f) Pl ease provide information on: (i) grounds for arrest
and detention of persons suspected of being involved in
terrorismand treason; (ii) the systemof control over
arrests and detention; and (iii) nunbers of people arrested
and detai ned, including length of detention w thout trial

30. M. HERMWA- MOYA (Peru) said that the Constitution expressly stipul ated
that no one could be arrested without a witten and substanti ated warrant

i ssued by a judge; police arrest was possible in cases of flagrante delicto,
but the person being interrogated nust be brought before a judge within

24 hours except in cases involving terrorism espionage and drug-trafficking.
In such cases, the police could place suspects in detention for a maxi mum

of 15 days, reporting that fact to the Public Prosecutor’s Departnment and the
judge. Al the regulations and requirenents to be respected during police

i nvestigations of cases of terrorismwere set forth in Decree-Law No. 25475.
No one had ever been, or was currently being, held in custody w thout being

t he subject of |egal proceedings. There were two types of prisoners in
custody: accused persons and convi cted persons. In cases involving
terrorism there were, in fact, a disproportionate nunber of accused persons
who had not been brought to trial, but whose cases were being investigated,
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inrelation to the nunber of convicted persons; the forner accounted

for 66 per cent and the second for 34 per cent of the total. Measures had
been taken to remedy that undeniable inbalance with a view to speedi nhg up
judi cial procedures.

Question (Qq) Pl ease el aborate on the effect of the adoption of the
Ammesty Decree on Decree-Law No. 25992 of 26 June 1992,
i ntroduci ng penalties for those responsible for
di sappearances, on Decision No. 342-92- M/ FN
of 10 June 1992, establishing the Register of Conplaints
relating to Di sappeared Persons, and on Act No. 26295,
establishing the National Register of Detainees and Persons
Sentenced to Custodial Sentences. (See paras. 176-180 of
the core docunent.)

31. M. REYES- MORALES (Peru) said the adoption of the Amesty Law had

never suspended the application of criminal |egislation mandating penalties
for those responsible for enforced di sappearances, in other words,
Decree-Law No. 25992, which was still in force. The Amesty Law woul d not
apply to acts cormmtted after the promul gation of the Decree-Law establishing
the of fence of enforced di sappearance. Furthernore, the decision mandating
the establishment of a Register of Conplaints relating to D sappeared Persons
had not been affected by the Amesty Law, and the Public Prosecutor’s
Departnent was still responsible for investigating any reported di sappearance.
That Departnent therefore recorded conplaints and transnmitted themto the

M ni ster of Justice, who investigated the situation and, if an enforced

di sappearance had really taken place, took appropriate action

32. The CHAI RMAN remi nded the Peruvi an del egation that the question referred
not only to the past, but to everything that had occurred during the period
under consideration: 1992 to the present.

33. M. REYES- MORALES (Peru) said that, in nbst cases, reports of

di sappearances, whatever their date of occurrence, were insufficiently
substantiated for the participation of any civil servant to be suspected,
and many conpl aints did not go beyond the stage of police investigation.

Question (h) Bearing in mind article 14 of the Covenant, please provide
detailed information on the application in practice of
| egal provisions relating to the trying of terrorists under
Decree-Laws Nos. 25475 of 5 May 1992 (Anti-Terror Law) and
25659 of 12 August 1992 (Treason Law), and on the safeguards
and renedi es avail abl e to persons suspected of having
comm tted such crimes. |In particular, please clarify how
article 15 of the Anti-Terror Law relating to “facel ess
judges” and article 6 of the Treason Law relating to secret
mlitary tribunals are inplenented; whether confessions or
testinony obtained under duress can be used before nmilitary
courts; and whet her these procedures are conpatible with
article 14 of the Covenant (see paras. 219-233 of the
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report). Please clarify what is the
conpetence of the mlitary courts to try
civilians and indicate the powers of the
| egal coordinating council

34. M. REYES- MORALES (Peru) said that, as part of the set of politica

and mlitary nmeasures that had been instituted on 5 April 1992 to conbat
terrorism the Peruvian Governnent had established the crine of terrorism and
the procedure to be followed in dealing with it and had nodified the scal e of
penalties by the introduction of life inprisonment. The Treason Law call ed
for the application of the sumary procedure mandated in the Code of Mlitary
Justice for judgenents handed down in the field of operations. The exanining
magi strate had 10 full days to hand down a judgenent. Al the regul ations
applicable to the police investigation, trial and sentencing were set forth
in Decree-Law No. 25744, which authorized the police and, in the absence of
representatives of the police in a region, the arned forces, who nust

i mediately consult the police, to carry out investigations and arrests in
cases involving terrorism The police had 24 hours to report arrests to the
provinci al prosecutors' offices. Consequently, the Public Prosecutor’s
Depart ment exercised control over arrests and nonitored respect for legality
and human rights and, therefore, respect for international instruments. The
defendant’s rights were ensured as early as the stage of the accused’s
prelimnary statements.

35. The introduction of “facel ess judges” had been necessary in order to
ensure the safety and protect the lives of judges, who were constantly
targeted with terrorist threats and were also the victinms of rmurder. The
anonymty of judges and other officers of the court was thus preserved in
their own interests, and a secret system of codes and keys replaced the
judge’s signature at the bottomof the sentence. Also for reasons of
security, convicted terrorists served their sentences in specially equipped
prisons.

36. Wth regard to the conpetence of the mlitary courts to try terrorist
crimes, he explained that Decree-Law No. 25475 established procedures for the
i nvestigation, trial and sentencing of terrorist crines in ordinary cases,
whi | e Decree-Law No. 25659 established the crime of treason, which included
various acts of so-called “aggravated” terrorismand were handl ed excl usively
by the military courts. It had been necessary to assign the trials of
civilians accused of aggravated terrorismto the nmlitary courts because the
ordinary courts were suffering serious threats and pressure from cl andestine
terrorists and, as a result, were prevented fromacting. The result was

de facto inmpunity for those responsible for terrorist acts and, although the
| aw was being correctly applied, many of those crinminals had been freed. For
exanmpl e, Abi maél Quzmén, who was responsi ble for over 25,000 deaths, had been
arrested but, owing to the limts of ordinary |aw, had been acquitted after a
trial that had followed all the correct |egal procedures. The new system
establ i shed by the Treason Law had made it possible to punish that hei nous
terrorist as he deserved. The military courts were equi pped to ensure the
safety of their judges and, consequently, were able to carry out their
judicial functions.
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37. M. HERMOZA- MOYA (Peru) said that the Governnent had | aunched a broad
programe to nodernize the State with a view to enhancing the efficiency of
its institutions. For exanple, Act No. 26623 of 18 June 1996 had set up a
Judi ci al Coordination Council, conposed of three Suprene Court judges and
responsi bl e for seeking ways to re-establish the people's confidence in the
admi ni stration of justice, which had always suffered froma certain | ack of
credibility. The council was an inter-institutional one whose task was to
coordi nate the general policies of the judicial institutions and to set
conpl ementary policies between all State institutions, including the prison
service. The legislators' intention had been to nodernize the entire judicial
systemin order to, inter alia, mtigate the consequences of the congestion in
the courts and the sl owness of procedures - a constant problemin Peru - for
the prison population. The slowness of the judicial process did, in fact,
result in unequal treatnent of detainees, many of whom were accused and
awaiting trial. To the basic inequity of that situation was added the

mat eri al probl em of the overpopulation in the prisons and the current
inability of the prison systemto fully exercise its role of rehabilitating
prisoners. The Judicial Coordination Council therefore attenpted, as a | ast
resort, to find a solution to all those problens through an overal

noderni zation of all institutions, coordination of the plans and devel opnent
programes of each institution, joint training progranmes, infornation

net wor ks, exchanges of the results of studies, and permanent or tenporary
Iiaison conmittees working with other institutions involved in the
administration of justice with a view to establishing conmon standards of
judicial conduct and to eliminating the risk of conflicts.

38. M. REYES- MORALES (Peru) added that the Governnent, desiring to
guarantee access to justice by nenbers of scattered indigenous ninorities in
renote regions of the country, had nodified the responsibilities of justices
of the peace, authorizing themto hear cases that had previously been dealt
with by the courts of first instance. As a result, nmenbers of indigenous
conmunities no | onger needed to travel to the capital for that type of case.

Question (i) Pl ease el aborate on the concrete nmeasures which have been
taken to preserve the cultural identity, |anguage and
religion of nmenbers of indigenous groups and provide
exanpl es, if any, where provisions in article 15 of the
Penal Code relating to the “error of understandi ng” have
actually been enforced by courts (see paras. 382 and 383
of the report).

39. M. REYES- MORALES (Peru) said that Peru was currently chairing the
United Nations Wirking G oup responsible for preparing a draft declaration on
the rights of indigenous peoples, a fact which showed its comritnment to the
rights of those peoples. At the national |evel, the Government had ratified
the International Labour Organization (1LO Convention concerning the
Protection and Integration of |Indigenous and Qther Tribal and Sem -Triba
Popul ati ons in Independent Countries, thereby conpleting a |legal arsenal that
allowed Peru to give full effect to article 27 of the International Covenant
on Civil and Political Rights. It had been decided that, until the year 2004,
9 August woul d be desi gnated “Peruvi an I ndi genous Peopl es' Day”, an occasion
for increasing society's awareness of those groups and carrying out activities
to pronote their interests. In the field of education, the 1995-2005
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bilingual intercultural teaching progranme had been inplenmented, and bilingua
teachers were currently being trained. There were also plans to | aunch an

et hnodevel opnent progranme, covering the Quechuas and Aymaras of the Andean
regi on and the Aguarunas, Ashani cas and Shipi bos of the Amazon regi on and

i nvol ving seven institutions.

40. The CHAI RMAN t hanked the Peruvian del egation for its detailed
i nformation and invited the nenbers of the Conmittee to conment on part |
of the list of issues.

41. M. BRUNI CELLI thanked the Peruvian del egation for its replies. He
enphasi zed that while every State that suffered fromterrorismhad the right
and the duty to fight vigorously to protect the existence of the nation and
its institutions, that nust be done with respect for the law. Watever the
causes and origins of terrorism those responsible should be prosecuted

and puni shed. The Committee had had concerns in that regard during its

consi deration of the second periodic report of Peru in 1992, and its fears had
not been allayed since, according to reliable sources, violence had not ended
in Peru. Wile terrorists were not bound by any noral and |egal obligations
since they were crimnals who nust be treated as such, the State had the duty
to ensure safety and the rule of law and to defend the popul ation while
respecting constitutional and |egal rules.

42. The 1993 Constitution enshrined the entire range of hunman rights,
explicitly setting forth many of them and explaining (art. 3) that other,
simlar, rights, such as those established in international treaties, were
also protected. It was, therefore, clear that international treaties were
part of donestic |aw and even had constitutional status. The fourth final and
transitory provision of the Constitution confirnmed that fact by stating that
the norms recognized in the Constitution were to be interpreted in accordance
wi th the Universal Declaration of Human Rights and the treaties and

i nternational instruments concerning those matters which Peru had ratified.

43. He therefore wondered how it was possible to reconcile article 6 of

t he Covenant with the persistence of enforced di sappearances and sunmmary
executions of which the massacres at La Cantuta and Barrios Altos were
exanples. Sinmilarly, the first Amesty Law of 14 June 1995 was inconpatible
wi th the Covenant because it granted a general ammesty to nenbers of the arned
forces and police and civilians who had been indicted, and even tried and
convicted, for actions conmitted individually or collectively during the

past 15 years. That Law was in violation of the article of the Covenant that
guaranteed the right to an effective remedy. The amesty created a great
injustice with regard to victins and their fanmlies. A further, and very
serious, point was the proven fact that the best way of encouraging the

persi stence of human rights violations was to ensure the inmpunity of those
responsi bl e. The second Amesty Law, dated 28 June 1995, which nade

i mpl enentati on of the provisions of the first Law obligatory for judicial

bodi es, was inconpatible with the principle of the i ndependence of the courts.
Furthernore, the existence of special tribunals and “facel ess judges”, who
carried out their functions within the prisons thensel ves, was detrinental to
t he i ndependence of the judiciary. It was also difficult to reconcile the
Anti-Terrorist Laws (Nos. 25475 and 25659) with sone provisions of the
Covenant, particularly articles 7, 9, 10 and 14.
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44, M. BUERGENTHAL noted with satisfaction that the Peruvi an del egation
was conposed of high-level officials, a fact which ed himto hope that the
Conmittee’s coments on inplenmentation of the Covenant in Peru woul d not
remain a dead letter. Wile he was aware of the problens associated with the
violent terrorismw th which the Peruvian Governnent had been confronted for

the past 10 years, he associated hinself with M. Bruni Celli’s remarks
concerning the obligations incunbent on a State party under the Covenant.
Sone of his questions were related to those of M. Bruni Celli, but it was

inmportant to clarify certain points. He requested confirmation that the
Ammesty Law that had been adopted concerned only hunman rights violations
conmitted by State officials and did not apply to people fromboth sides of
the conflict who had coormitted offences. |f that was indeed the case, and
the text of the Law left little doubt in that regard, there was a kind of

| egal i zed retroactive inpunity by the authorities which constituted a
retroactive ratification of the offences conmtted. He recalled that in

El Sal vador, where civil war had resulted in sone 60,000 deaths, ammesty
had been granted to both parties in the nane of national reconciliation
Unfortunately, such did not appear to be the case in Peru

45, Was it true that the relevant |egislation made no provision for
conpensating the victinms of human rights violations covered by the amesty?
In the absence of a specific conpensation act, the victins had no possibility
of conmpensation and the guilty were not puni shed.

46. Furthernore, was it true that the legality of the amesty coul d not

be contested in the Peruvian courts even though it deprived individuals of
certain rights under the Covenant - which had, neverthel ess, the status of
law in Peru - and doubtless of other rights witten into the Constitution?

47. Havi ng read a nunber of |aws concerni ng aggravated terrorismand the
crime of treason, which corresponded to serious acts of terrorism he had
the inpression that the Peruvian authorities were attenpting to use those
provisions to escape the international obligations that they had undertaken
He doubted that that |egislation nmet the standards of a denocratic society
that valued the rule of law In particular, he wondered whether a person
accused of aggravated terrorismor treason had the right to challenge those
accusations in a civil court before being brought before a mlitary tribunal
In general, was there a civilian authority responsible for deternining whether
accusations of aggravated terrorismwere well founded, or were cases sinply
brought i mediately before a nmilitary court on the basis of suspicion al one?

48. Coul d the Peruvian del egation confirmthat the military tribunals that
dealt with cases involving terrorismwere made up of officers whose identities
were known neither to the accused nor to their |lawers and that the trials
were not public? Apart fromthe difficulty of reconciling such a situation
with any interpretation of the guarantees of due process, it was difficult to
see how the independence and inpartiality of such courts were ensured thereby.
When no one coul d know the identity of the judges, how coul d anyone know

whet her they were inpartial? Generally speaking, who was responsible for
ensuring respect for the right of accused persons to a fair trial?
Furthernore, he wondered whet her peopl e who had been convicted by one of
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those courts had the right to contest the |l awful ness of their trials before
a civil tribunal and whether they could i nvoke the guarantees set forth in the
Covenant .

49, The anti-terrorist |legislation adopted in Peru had led to the arrest
and convi ction of many innocent people. The President of the Republic had
admtted that fact and had prom sed to renedy the situation, which was a
wel cone devel opnent. Under those circunstances, was it not tine to do away
with the mlitary courts, which violated the principle of the guarantees of
due process recognized in all international human rights instrunments?

50. He woul d be grateful if the Peruvian del egation woul d give detail ed
replies to each of the questions that he had asked, and he hoped that those
replies would denonstrate that in Peru, all human beings enjoyed the rights
guar ant eed under the Covenant, both de jure and de facto, and that he was
nm staken in the belief that the amesty laws and anti-terrorist |egislation
were seriously inconpatible with the Covenant.

51. M. PRADO VALLEJO said he fully understood the concerns of the Peruvian
Governnent with regard to terrorist violence since he hinself cane froma
country, Ecuador, that had experienced such violence for many years but had,
fortunately, returned to a state of peace. The head of the Peruvian

del egati on, who was, noreover, also the country’s Mnister of Justice, had
stated that the human rights violations in Peru had been individual violent
acts. Personally, he did not agree; he thought that there was, on the one
hand, a kind of collective violence exercised by the nenbers of terrorist
groups and the guerrillas and, on the other, acts of violence committed by
State officials, which entail ed massive human rights viol ations.

52. The struggle against terrorismhad borne fruit in some respects, but
there was reason to be concerned by the fact that, in the name of that
struggl e, the Peruvian authorities had set up a system of repression and

vi ol ence that was utterly contrary to the Covenant. In order to conbat
terrorism the authorities had taken disproportionate neasures engendering
grave and systematic human rights violations. For exanple, they had adopted a
nunber of decrees calling for drastic penalties for acts of terrorismand
granting very broad powers to the arny and the police. Thus, those
institutions had the law on their side when they commtted acts of violence.
It was undeni able that a nunber of the decree-laws that had been adopted were
contrary to the provisions of the Covenant, particularly Decree-Law No. 25659,
whi ch covered the crine of treason and authorized the mlitary to try
civilians. In that regard, he referred to the Conmittee s genera

conment No. 13 concerning article 14 of the Covenant, which expressly stated
that the trying of civilians by mlitary courts should be very exceptional
Furthernore, while the remedy of habeas corpus had been restored in theory by
Act No. 26248, it did not exist de facto.

53. It al so seened that people accused of terrorismcould be tried by
anonynous judges and that those trials often took place behind closed doors
and within prisons. Article 14 of the Covenant specifically stated,

inter alia, that everyone was entitled to a fair and public hearing by an
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i ndependent and inpartial tribunal. It was clear that the provisions of
Peruvian anti-terrorist legislation were in conplete violation of the
Covenant .

54. Under the Repentance Law, |arge nunbers of citizens in police custody,
many of theminnocent, were naking statenments in the hope of being rel eased.
Furthernore, the police could hold a suspect in pre-trial custody for 15 days
or even longer, and it was known that the nost serious human rights violations
were comm tted agai nst people being held in tenmporary custody and that people
so detai ned were often subjected to torture and ill-treatnent.

55. He nentioned a number of disturbing facts. In particular, with

regard to the right to a defence, paragraph 132 of the periodic report
(CCPR/ C/ 83/ Add. 1) stated that, in proceedings for terrorism |awers could not
act simultaneously for nore than one defendant. Furthernore, the Peruvian
press had reported that | awers defendi ng peopl e accused of terrorismreceived
threats and were often accused of seeking to justify terrorism The doctors
who cared for people accused of terrorismwere also the victins of threats and
reprisals, even though they were only doing their humanitarian duty. The
mlitary judges responsible for cases involving terrori smhanded down
sentences at the end of summary proceedings and within a very short tine.
Prisoners could be kept in solitary confinenment for a year, which was quite

i nhuman. Their visiting rights were very restricted (half an hour every

three nonths for famly nenbers). Accused persons were treated in the same
way as those who had been convi ct ed.

56. Sent ences handed down by military courts could be overturned only if the
sentence was to 30 years or nore of inprisonment. Furthernore, the death
penalty had been incorporated into the Peruvian Constitution, a fact which was
in conplete violation of the American Convention on Human Ri ghts, although
Peru was a party to that Convention. States of emergency could be renewed
every 60 days, although it was known that the nost serious collective human
rights violations were committed during states of emergency, when politica
power was pl aced under the absolute control of the arny and the police. The
renedy of habeas corpus and anparo proceedi ngs were not possible during states
of emergency.

57. The Amesty Law concerned only State officials who had conmitted hunman
rights violations. Gvilians did not have the benefit of that Law. The
Inter-American Court of Human Ri ghts had severely criticized the Peruvian
Ammesty Law, saying that it was contrary to that State's internationa
obligations. Mbreover, the Peruvian Congress had adopted provisions, in
interpretation of that Law, in order to prevent judges fromknowi ng to

whi ch individuals it was applicable. Furthernore, according to Peruvian
non- gover nnent al organi zati ons (NG0s), nany people currently in detention had
been wrongly accused of terrorist acts. Not only was cruel, inhuman or
degradi ng treatnent very w despread in the prisons; it was also tolerated by
the authorities. Ammesty International clainmed that 5,000 detai nees were
currently without any of the guarantees provided under the internationa
instruments to which Peru was a party. 1In addition, there had been nany

di sappearances of individuals between 1990 and 1995. The high officials and
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arny officers inplicated in human rights violations, as in the La Cantuta
Uni versity case, had generally received only light sentences and had then
benefited fromthe Amesty Law.

58. Al of those facts showed that the provisions of the Covenant were not
being inplenented in Peru. O course, the authorities of that country nust
defend t hensel ves against the terrorist threat, but they could not do so by
practising State terrorism

59. M. ANDO said he was pl eased by the cooperation of the Peruvian
authorities, who were quite punctual in sending their periodic reports
to the Committee.

60. Everyone was aware that terrorismwas a threat to the protection of
human rights, and there was no doubt that the CGovernnent was attenpting to
overconme difficulties. The purpose of the State party’s dialogue with the
Conmittee was to bring to light the problens that could arise with regard to
the protection of human rights and, in so far as possible, jointly to seek
ways to renmedy them

61. He associated hinself with the concerns expressed by the other nenbers
of the Comrittee and would limt his questions to the inplenentation of
article 27 of the Covenant. Wth regard to paragraph 371 of the periodic
report (CCPR/ C/83/Add.1), he asked how the authorities distinguished between
true terrorismand, for exanple, the case of a peasant obliged under duress to
participate in terrorist activities. |In practice, the distinction nust be a
fine one; noreover, the Peruvian del egati on had acknow edged that m stakes had
been nade in the past. He asked the delegation to indicate what neasures had
been taken or were planned to inprove the situation in that regard.

62. Referring to paragraphs 379-384 of the report (CCPR/ C/83/Add.1), he

asked whether the policy of protection of ethnic and racial nminorities in

Peru, nentioned in paragraph 384, reflected a position of principle on the
part of the authorities.

63. Lastly, with regard to the protection of the rights of wonen bel ongi ng
to i ndi genous comunities, he noted that, under the custons of those
conmunities, the rights of women were often not protected as the Covenant
required. How did the Peruvian State ensure protection of the rights of

i ndi genous wonen?

64. Ms. MEDI NA QUI ROGA associ ated herself with the questions asked by

M. Bruni Celli and M. Prado Vallejo. Wth regard to “non-aggravated”
terrorism which was handled by the civil courts, it was her understandi ng
that the judges at first instance responsible for cases of that type came from
various regions of the country, exercised their functions on a tenporary basis
and were placed at the disposal of the Executive. She asked for further

expl anati on of that point.

65. She inquired how the right to a defence, covered under article 14 of
t he Covenant, was regulated in Peruvian |aw. According to some reports,
for example, lawyers in Lima could neet with their clients in custody for
only 15 minutes per week and had great difficulty in gaining access to the
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file of the case. Wat was the exact situation in that regard? Furthernore
in view of the rapidity with which sentences were handed down in cases
involving terrorism how was the accused’s right to the time needed for the
preparation of his defence guaranteed? She asked for information on the
procedure applied in that regard.

66. It was clear that some inprovenents had been nade to the anti-terrorist

| egislation, particularly by the adoption of Act No. 26590, but the provisions
of that law - whether applied to terrorismor aggravated terrorism- had
conti nui ng serious consequences for a nunmber of innocent people, who were
usual |y detained for very long periods. She pointed out that the Peruvian
authorities were aware that the provisions currently in force were causing
many i nnocent people to be brought before the courts, a fact which, noreover
was denonstrated by the Orbudsman’s proposal to set up a conmmittee responsible
for proposing to the President of the Republic nmeasures granting pardons

to peopl e who had been convicted on the basis of insufficient evidence.
Nevert hel ess, a nunber of causes for concern remained, particularly in view

of the existence of Act No. 26329, which had previously targeted ordinary
crimnals and had been extended to people accused of terrorism Having read
the text of that Act, it was her understanding that a person could be accused
of terrorismand tried sinply because he did not have identity papers at the
time of his arrest. |If that was indeed the case, it was a very serious
matter. Furthernore, a nunber of civil registration docunents had been
destroyed, which was di sturbing since thousands of children were thereby left
wi t hout identity docunents and mi ght subsequently be accused of terrorism
under Act No. 26329

67. The responsibilities and jurisdiction of the Judicial Coordination
Counci | were another source of concern. That body apparently adm nistered and
controlled both the Judiciary and the prosecution. Its functions were not

limted to coordination since it could appoint and dism ss judges and
prosecutors, a fact which, noreover, the Mnistry of Justice had confirned

in an interview published in Peru. That Council could al so reorganize the
Judiciary and the Public Prosecutor’s Departnment within a time period which
was set by it alone. It could create and suspend judicial bodies, grant them
jurisdiction, etc. Those various facts hardly seened to be consistent with
observance of article 14 of the Covenant. Furthernore, were the | aws
establ i shing the Judicial Coordination Council constitutional? She asked for
further information on all those points.

68. Pursui ng the question of the inplenmentation of article 14 of the
Covenant, she noted the existence of |aws that placed major restrictions on
the right to a defence. In particular, |awers were required to endure |ong

and di scouragi ng procedures and those who refused to do so were subject to
very high fines. Under those circunstances, it was doubtful that |awers
could carry out their functions correctly. She thanked the Peruvian

del egation in advance for replying to all of her questions.

69. Ms. CHANET said that, after considering the second periodic report

of Peru in 1992, the Conmittee had nade reconmendati ons concerning the
restoration of constitutional guarantees, the fight against inpunity and ful
respect for all the rights guaranteed by the Covenant. |In that regard, she
wel coned the positive devel opnents that had occurred since that tine: the
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entry into force of the new Constitution of 1993 and the establishment of the
Constitutional Court. On the other hand, the adoption of the 1995 Ammesty Law
and the extension of the scope of the death penalty under article 140 of the
Constitution hardly seened in line with the recommendati ons nade by the
Conmittee in 1992. In that regard, she associated herself with the questions
rai sed by M. Buergenthal regarding the biased nature of the Amesty Law,

whi ch applied only to nmenbers of the security forces.

70. Wth regard to the inplenentation of article 140 of the 1993
Constitution, which had added terrorismto the Iist of capital offences, she
asked exactly what the Peruvian authorities nmeant by a “terrorist act”; in

ot her words, which terrorist-related crinmes could carry the death penalty.

She was particularly concerned by the fact that the representatives of the
Peruvi an Gover nnent had announced that 5,000 people had al ready been sentenced
or inprisoned for so-called terrorist acts, and there was no doubt that sone
of those 5,000 people had been wongly convicted and even, perhaps, executed.
She asked the Peruvian del egation for details on the matter

71. Wil e the adoption of the new Constitution in 1993 had been an

undeni abl e step forward, she noted that the majority of the | aws subsequently
adopted violated the guarantees set forth in that Constitution. For exanple,
judges could no longer invoke the unconstitutional nature of |aws, and the
right of individuals to pursue constitutional renedies had been restricted.
She asked the Peruvian del egation to indicate whether those were not clear
restrictions on the constitutional guarantees thensel ves.

72. M. KLEIN said the report of Peru included a great deal of usefu
information in several areas. However, he was surprised by the absence of
information on the role of the Judiciary and the administration of justice.
That om ssion mght be due to the fact that it would be difficult to claim
that the nmilitary courts that currently existed in Peru nade a rea
contribution to inplenmentation of the rights set forth in the Covenant. In
that regard, he asked whether there were plans to abolish or, at least, to
nmake naj or changes in the current systemof military justice.

73. The adoption of the 1995 Amesty Law was in itself proof that serious
crimes had been comrmitted by the people targeted by that Law. many State
officials, fromhigh-level nenbers of the Governnent and Parlianment to

ordi nary policenen and servicenmen. The Peruvian Governnent was certainly not
unaware of the Committee’s unfavourable view of the ammesty |aws, which, in
general, did nothing to restore the rule of law but, on the contrary,

encour aged the persistence of reprehensible practices, particularly persons
in power granting amesty to thenselves. State officials continued to conmit
massi ve human rights violations and torture remai ned common practice.

74. He t herefore wondered whet her, since June 1995, any State officials had
been prosecuted for serious human rights violations, whether those convicted
of such crines were held in the same prisons as ordinary crimnals, and

whet her they were dism ssed fromtheir functions after conviction. Wre

there plans to adopt a new ammesty | aw applicable to the period subsequent

to 15 June 1995? Had the CGovernnent informed State officials of the penalties
they would incur if they committed serious human rights violations? Lastly,
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since the Governnent itself had admitted that a nunber of people had been
unjustly inprisoned, how were prisoners whose i nnocence had been recognized
treated after their release? D d they receive conpensation?

75. In conclusion, he noted that Peru, like all States parties, was required
to fulfil its obligations under the Covenant and, nore generally, to respect
international law, and that it could in no case free itself fromthose
obligations by the adoption of any national I|egislation

76. M. KRETZMER associated hinself with all the statenments nade and
guestions asked by the nenbers of the Conmittee concerning the Amesty Law,

i mpunity and the role of the military tribunals. He was particularly
interested in the phenonenon of terrorism which not only clainmed i nnocent
victins but also threatened to provoke Governnents to respond with
counter-terrorism as seenmed to have been the case in Peru. In that regard,
he was also particularly interested in the question of torture, which seened
to be widely practised during interrogation of people accused of terrorist
acts. Peruvian legislation forbidding torture was clearly described in
par agr aphs 144-157 of the report, but he wondered, in particular, if there
were instructions applicable to nenbers of the security forces interrogating
prisoners suspected of being inplicated in acts of terrorism what system of
nmonitoring was in force in that regard, and whether there was any nechanismto
allow torture victinms to file conplaints. On the |last of those points, he
wonder ed whether responsibility for investigating conplaints of torture |ay
with State officials or with an independent body. He al so asked the Peruvian
del egation to state how many investigations into acts of torture had been
carried out and, if anyone had been convicted, what penalties had been

i nposed.

77. M. BHAGMTI said he was aware of the problens that Peru was facing
inits fight against terrorism a phenonmenon which, unfortunately, existed

in many countries in the world. However, even while struggling agai nst
terrorism the Peruvian Governnent remai ned responsible for protecting and
respecting the fundanental human rights enshrined in the Constitution. No

| egi sl ati ve neasure could be considered as a law unless it was in accordance
with the norms of a denpbcratic society under the rule of law. He had doubts
as to whether the Amesty Law that had led to the granting of inpunity was in
accordance with article 2 of the Covenant, which nade it obligatory for States
parties to protect and pronote human rights and to prosecute those responsible
for violations. Furthernore, the police seenmed to have virtually unlinited
powers in interrogating suspects, and the Iength of pre-trial detention, which
could be as long as 30 nonths in the case of terrorist acts, was clearly
excessive. The fact that the deliberations of both civil and mlitary courts
were secret could not fail to cause concern regarding the independence and
inmpartiality of the judiciary.

78. He asked whether the Constitutional Court called for in the Constitution
had, in fact, been established and, if so, whether it had dealt with cases in
which the constitutionality of certain |l aws had been challenged. He also
asked whet her an Orbudsnan had been appointed, as called for in the
Constitution and, if so, what his responsibilities were. Lastly, he asked
what provi sions guaranteed the security of tenure of judges in the various
courts.
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79. M. POCAR, |ike the other nmenbers of the Cormittee, stressed the
fact that the Amesty Law was inconsistent with the Covenant. He quoted
paragraph 15 of the Comm ttee’s general conment No. 20 on article 7 of the
Covenant, which read: “The Committee has noted that sone States have granted
amesty in respect of acts of torture. Ammesties are generally inconpatible
with the duty of States to investigate such acts; to guarantee freedom from
such acts within their jurisdiction; and to ensure that they do not occur in
the future”. The Amesty Law was contrary not only to the Covenant, but al so
to the provisions of the Peruvian Constitution itself, a fact of which the
authorities were, noreover, aware; it was for that reason that they had
attenpted to circunmvent the regulation on the nonitoring of the
constitutionality of laws by claimng that the aw in question granted not

an ammesty, but a “pardon”, which was a discretionary neasure not subject to
judicial control. Furthernore, since the Amesty Law covered all crines, he
wonder ed whet her even those guilty of crinmes against humanity could be granted
amesty, a possibility which would be very disturbing. He asked the

del egation to explain whether the Amesty Law al so covered crinmes related to
cases of enforced di sappearance.

80. In his opinion, the restoration of the death penalty for terrorist
crimes was contrary not only to the Covenant, but also to the Anerican
Convention on Human Rights. The Peruvian Governnent had stated that the
country’s laws and constitutional nornms nust be interpreted in the |ight

of the international instruments to which Peru was a party, including the
Aneri can Convention. Perhaps the delegation could explain to the Cormttee
why, then, the legislature had decided to extend the scope of the death
penalty in Peru.

The neeting rose at 6.05 p.m




