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The neeting was called to order at 10.15 a.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 40 OF THE
COVENANT (conti nued)

Initial report of Nigeria (CCPR C/ 92/ Add. 1)

1. At the invitation of the Chairman. M. Yadudu, M. Guyelu and M. Ri ndap
(Nigeria) took places at the Commttee table.

2. M. YADUDU (Nigeria) said that Nigeria was a responsi ble nmenber of the

i nternational community which respected all international obligations it had
entered into. 1In addition, the N gerian Governnment had taken a number of steps
to create an enabling environnment for the extrajudicial recognition, pronotion
and enforcenment of all rights enshrined in the Nigerian Constitution, and had
al so provided a forumfor public education and di al ogue regardi ng human rights
i ssues.

3. He was glad of the opportunity to be able to highlight factors and
difficulties that N geria had experienced in inplenmenting neasures designed to
give effect to the rights recogni zed under the Covenant. The suggestions and
reconmendati ons of the Committee would be given the highest consideration

4. Bef ore responding to the specific questions posed by Committee nenbers in
the list of issues, he said that it would be useful to deal in general terns
with the circunstances of the trial and execution of M. Ken Saro-Wwa and
others by the Ogoni Cvil Disturbances (Special) Tribunal. M. Saro-Wwa had
been convicted as a result of the brutal nurder of four prom nent Ogoni chiefs
on 21 May 1994 by rioting nmenbers of the youth wing of the Mowvenent for the
Survival of the Ogoni People (MOSOP). Under M. Saro-Wwa's |eadership, MOSOP
had becone a radical and violent organization that chanpi oned subversion and
confrontation. The murdered chiefs had been characterized as paid agents of
various oil conpani es and the Federal Governnent of Nigeria.

5. Foll owi ng the civil disturbances of 21 May 1994, the Head of State,
exercising powers conferred on himby the Gvil D sturbances (Special Tribunal)
Act, constituted the Ogoni G vil Disturbances (Special) Tribunal conprising two
serving judges and a senior nenber of the arnmed forces. Under the Act, the

Tri bunal was enpowered to try any person charged with certain offences and to

i npose any penalty provided for that offence in the Crimnal or Penal Code. The
Tri bunal had sat for over eight nonths and had ultimately been satisfied that

t he prosecution had proved beyond reasonabl e doubt the charges that had been
brought agai nst the accused. N ne defendants, including M. Saro-Wwa, had been
found guilty of nurder and sentenced to death; six had been acquitted.

6. He said that the judgenents and records of proceedings contained a fair
amount of testinony fromall w tnesses and fromthe accused persons who gave

evi dence. Based upon a thorough review and assessnment of the prosecution's case
read in open court, it was evident that the trial had been fairly conducted in
accordance with the provisions of the Act. The accused had been given all the
rights and every opportunity recogni zed by the Act, the 1979 Constitution and
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other laws of the land to defend thenselves in person or by counsel of their
choice. While sone had avail ed thensel ves of such opportunities, others had
declined to do so. They had been tried under existing penal legislation, not a
retroactive law, and by a duly established judicial tribunal

7. Regrettably, counsel to sone of the accused had chosen to abandon their
clients hal fway through the trial, and may even have encouraged sone of the
accused not to offer their own defence or to call w tnesses. However, as
required by Nigerian |l aw, the Tribunal had appoi nted defence counsel for the
accused following the withdrawal by their |awers.

8. He pointed out that critics of the N gerian judicial systemhad used double
standards to judge the authorities. Wile having no qual ms about accepting the
jurisdiction of tribunals which tried drug traffickers, armed robbers and those
suspected of fraud and other financial malpractice, they had berated a duly
constituted tribunal which had tried people accused of civil and comuna

di sturbances resulting in gruesonme nurder and destruction of property. He
stated that the Ogoni G vil Disturbances Tribunal was not a court martial. It
had been governed by due process of evidence and procedure. |Its proceedi ngs had
been open and had been nonitored by national and international journalists.

Both | ocal and international human rights groups had covered the proceedi ngs.
The accused had been granted all rights and privileges recogni zed under N gerian
laws. Above all, the sane type of tribunal had operated in simlar

circunst ances on several previous occasions in Nigeria.

9. The Tribunal was a duly constituted court permtted under the provisions of
sections 30 and 33 of the N gerian Constitution. The Act establishing it did
not provide for its determnation to be final or conclusive, as its findings and
sentences were subject to confirmation and could be varied. Finally, he

rem nded the Commttee that the actions of the accused had posed a serious
threat to peace, order and good governnent both locally and nationally.

Right to life, liberty and security of the person and right to a fair tria
(articles 6, 7, 9 and 14 of the Covenant) (section | of the list of issues).

10. The CHAIRVMAN read out section | of the list of issues concerning the

initial report of N geria, nanely: (a) the need for detailed information on the
trial and execution of M. Ken Saro-Wwa and ot her nenbers of MOSOP, and how

t hose judicial measures could be reconciled with the requirements of articles 6
and 14 of the Covenant; (b) the need for a description of the constitution,
menbership and jurisdiction of special and mlitary tribunals and courts and the
| aw and procedure applied by themin crimnal matters. The Commttee al so

wi shed to know under what circunmstances, if any, special tribunals had
jurisdiction over crines allegedly committed by citizens or over civil crines
allegedly committed by mlitary officials; (c) the scope of neasures to

i nvestigate cases of summary executions, di sappearances, torture, rape and ot her
i nhuman or degrading treatnment or punishnent, arbitrary arrests and detention of
persons by nenbers of the arny and security forces, or paramlitary and other
arnmed groups; what neasures had been taken to bring those found responsibl e
before the courts, to punish those proven guilty, and to prevent the recurrence
of such acts; (d) the extent of measures to ensure a strict separation of the
powers and the independence and inpartiality of the judiciary, apart fromthe
adm nistrative steps referred to in paragraphs 89 to 95 of the report.
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11. M. YADUDU (N geria) adding to what he had said earlier with regard to the
Saro-Wwa case, stated that the offence for which M. Saro-Wwa and his
co-conspirators had been charged was a very grievous one under the Cimnal Code
and the Cvil Disturbances Act. They had been tried by a conpetent tribunal
They coul d have sought conmutation of their sentences, but had chosen not to do
so. In addition, the accused persons had been accorded the right to fair
heari ng under section 33 of the Nigerian Constitution, which was in every
material respect consistent with article 14 of the Covenant.

12. As to the conposition, nenbership and jurisdiction of special and mlitary
tribunals, he explained that a court martial was conposed purely of mlitary
officers and their jurisdiction extended generally to nmenbers of the arned
forces. However, since 1976, civilians suspected of participation in a

coup d'état could be tried by a court martial. Apart fromcourts martial, the
1979 Constitution recognized a variety of other tribunals, established for

di fferent purposes and with divergent conposition. Certain courts were
entrusted with specialized jurisdiction to deal with some matters which the
regul ar courts were perceived to handle inefficiently. Oten such tribunals
wer e headed by one or nmore serving or retired judges of the regular courts.

They were enpowered to try, under existing or newy created penal |egislation
bank officials or custoners accused of fraud or econom c sabotage. Although the
procedure applicable to them was governed by the Evidence Act or the Crimnal
Procedure Act, in practice some of the nore dilatory |egal procedures were often
di spensed with.

13. Regardi ng neasures taken to conbat cases of sunmmary executi ons,

di sappearances and torture, he said that citizens had rights which provided a
shi el d agai nst such abuses, as well as having access to renedies in cases of
infringenent. In the absence of any specific allegations, he could not comrent
on what steps may or may not have been taken to bring those responsible for such
abuses before the courts.

14. Paragraphs 89 to 95 of the report clearly stated that sufficient safeguards
for the independence and inpartiality of the judiciary existed, and he saw no
need to provide further clarification. The separation of powers stipul ated
under the 1979 Constitution was rigorously observed.

15. M. EL-SHAFEI said it was clear that, by sending such a high-ranking

del egation, N geria had shown willingness to cooperate with the Commttee and
with the international community as a whole. Africa could not play a decisive
role in world politics without the effective participation of N geria. However,
he was extrenely concerned by recent devel opnents in that country.

16. The Nigerian report was far too general. States of energency were referred
to only in the abstract, w thout mention of exact dates or a list of the rights
whi ch had been derogated from during such periods. The statenent in

paragraph 32 that "the exercise of one's rights and freedons shall be

i nseparable fromfulfilnment by the citizen of his obligations" appeared
neani ngl ess and shoul d be clarified.

17. Wth regard to special trials which had taken place pursuant to the G vi
Di sturbances Act of 1987 as anended by the Special Tribunal Act of 1994, he
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noted that a tribunal's decision was not subject to review by higher courts but
only to confirmation by the Provisional Ruling Council. The N gerian del egation
was perfectly well aware that such a state of affairs violated article 14,
paragraph 5, of the Covenant, since the Provisional Ruling Council was in no
sense a judicial authority.

18. During the trial of Ken Saro-Wwa and his associ ates, defence | awers had
been granted access to their clients but had never been allowed to spend any
tinme alone with them The accused had thus been denied the right to adequate
facilities for the preparation of their defence and had not been allowed to
comunicate freely with their counsel; hence a violation of article 14,
paragraph 3 (b), had occurred. The defence had also submitted two affidavits
from prosecution witnesses who had clained that security agents and others had
bribed themto sign false statements. The Tribunal had refused to accept those
affidavits without giving any reason. It would be useful to know whet her any

i nvestigation had been conducted into the matter, and if not, why not. It
seened that, by refusing to admt the affidavits as evidence and thereby denying
the accused to call prosecution w tnesses, the Tribunal had violated article 14,
paragraph 3 (e), of the Covenant.

19. He noted that defendants were said to have been physically m streated,
deprived of food and nedical care, and denied visits by famly nenbers and | ega
counsel ; Ken Saro-Wwa had reportedly been manacled for a long period and beaten
and ki cked as well, despite his poor health. Such mistreatnent violated
articles 7 and 10 of the Covenant. Decree No. 12 of 1995 prohibited the courts
from adj udi cating cases relating to actions taken under or pursuant to decrees
and edicts, which mght well constitute interference in the adm nistration of
justice in Nigeria.

20. M. BHAGMTI expressed concern about two decrees in particular, No. 107 of
1993, the Constitution (Suspension and Mdification) Decree, which effectively
suspended the 1979 Constitution and gave the President the power to override its
provi sions, and No. 12 of 1994, the Federal Mlitary Governnent Supremacy and
Enf orcenent of Power Decree, under which the courts were precluded from
inquiring into anythi ng done under that or other decrees. The two decrees in
guestion constituted a denial of the rule of law and violated article 2,
paragraph 3, of the Covenant. Decree No. 2 of 1994, the State Security
(Detention of Persons) Decree, contained Draconian provisions such as suspensi on
of the right of habeas corpus and, in effect, conferred unlimted powers on the
Governnent; under an Cctober 1994 anendnent to that decree, persons could be
det ai ned and kept incomuni cado wi thout any judicial recourse whatsoever. Under
that decree, several persons were currently being held in Rivers State, and
several newspaper groups had been banned.

21. Special tribunals were of two kinds, nanely, those established under the
Treason and Gt her O fences Decree, No. 1 of 1986, and those established under

t he Robbery and Firearns Special Provisions Decree, No. 5 of 1984, or the Gvi

Di sturbances Decree, No. 2 of 1992, and it was uncl ear whether they followed the
procedure of the civil courts. Their rulings were subject to approval by the
conpetent authority, but it was not clear whether that meant judicial authority
or that of the President of the State. |If there was no right of appeal and no
review by any judicial authority, the guarantees of the right to a fair trial

l...
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under articles 9 and 14 of the Covenant were being violated. Persons brought
bef ore special tribunals established under Decree No. 1 of 1986 were not all owed
to choose their own | egal counsel; they were represented by mlitary | awers
provided by the tribunal. Furthernore, trials were not public or held before an
i ndependent, inpartial tribunal, violating article 14 of the Covenant.

22. Lord COVILLE said that the text of the judgenent issued in the case with
whi ch the Comm ttee was concerned extended the |law of murder in a way that m ght
be regarded as dubious, as the matter was one which should properly fall within
the jurisdiction of an appellate court, and there was no appellate court. The
def endants had been put to death wi thout having had any right of appeal, a
situation which violated the Covenant.

23. He pointed out that an anal ogous situation, involving murders in Ogon

| ands, had arisen in a neighbouring municipality and was bei ng handl ed by the
ordinary civil courts, with the right of appeal and other rights guaranteed
under the Constitution being observed. It was not clear why the one case should
have been heard by the regular courts and the other by a special tribunal. It
was al so pertinent to ask whether the three or four other groups that were to be
tried under the special tribunal in due course would al so be denied the right of
appeal and other rights. At the Port Harcourt hearings, the menbers of that
tribunal had | odged throughout the trial in the sane house as nenbers of the
prosecution team a situation that was intol erable.

24. Ms. EVATT said that the report submtted by Nigeria was itself a source of
concern, in that it did not adequately depict either the state of lawin N geria
or the de facto situation there, which was characterized by the derogation of
rights and a state of energency, with mlitary decrees apparently underni ning
the country's Constitution. Under Decree No. 107, the Constitution was subject
to suspension and nodification; future decrees would be able to override it and
elimnate judicial review The Constitution no |longer had prinmacy; in effect,
unchecked | egi sl ati ve and executive power were vested in the Head of State.

Under Decree No. 12 of 1994, the Governnent could exclude the courts' right to
review the Government's actions. Constitutional guarantees of human rights were
overridden, and habeas corpus had been suspended. It was agai nst that
background that the issues included under section | should be seen

25. The report did not describe in any detail the creation and jurisdiction of
the many tribunals. Paragraph 117 referred to them but took no note of the
Committee's coment that mlitary tribunals should judge civilians only
exceptionally and subject to the safeguards set forth in article 14, especially
the right of appeal.

26. Inthe trial of Ken Saro-Wwa, there had been no right of appeal, and
consequently the defendants had had no neans of determ ning whether the
procedure had been proper or not. Allegations made to the Conm ttee suggested
that their rights had been infringed: they had not been infornmed of the charges
agai nst themfor nine nmonths, and they had been held i ncommuni cado, in violation
of articles 9 and 14 of the Covenant. Their access to |egal advice had been
restricted, in violation of article 14, and their counsel had w thdrawn because
of bias on the part of the court and communication between the court and the
mlitary officers investigating the case for the Government. The right to a
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fair trial had thus been deni ed, and the defendants had been sentenced to death

wi t hout appeal, in violation of articles 6 and 14. Furthernore, they had been
unabl e to seek pardons or the commutation of their sentences, in violation of
article 6, paragraph 4, of the Covenant. It would be of interest to know

whet her the Government intended to hold further trials before the special
tribunal, with the same denial of rights as had characterized the Saro-Wwa
case.

27. lIssue (c) had not been adequately answered. There appeared to be grow ng
nunbers of extrajudicial killings by State agents in Nigeria, as for exanple the
ei ght persons who had been killed by the police in 1991. |In that case,
conpensation had been offered to the families of the victins, which amobunted to
of ficial acknow edgement of the crimnal nature of the killings, but as yet no
one had been prosecut ed.

28. M. Béan, Vice-Chairman, took the Chair.

29. M. LALLAH stated that Commonweal th countries were famliar with a system
of |law and good government that fostered the preservation of human rights and
denocracy. In connection with the human rights situation in Nigeria, two basic
points arose: the Covernnment's decrees ousted the Constitution's guarantees of
fundanmental rights, and also ousted the courts' jurisdiction to inquire into the
Government's actions. Under article 4 of the Convention, human rights mght be
abridged to ensure national security and public order, but only subject to
limtations: the rights of accused persons nust be safeguarded, especially in
capital cases, as the Cormittee had held in a nunber of cases under the Optional
Protocol. In the Saro-Wwa case, various notions relating to witnesses for the
def ence had been deni ed, which was a very serious matter. The fact that police
and judges had | odged under the same roof had inevitably made it inpossible for
the defence to feel that it was being dealt with fairly.

30. Since simlar offences were dealt with by special tribunals in some cases
and by the regular courts in others, it would be of interest to know who deci ded
whi ch cases woul d be heard by which courts and whet her deci sions were notivated
by political considerations. The principle of equality before the | aw nust
prevail in all cases, especially capital cases. Further information about
extrajudicial killings was needed.

31. M. Aguilar, Chairman, resuned the Chair.

32. M. KLEIN stated that while it was wel come news that N geria had accepted
the Secretary-General's fact-finding mssions and was determned to live up to
its international obligations, the contents of the report were not fully

sati sfactory. The report did not provide a picture of the actual |egal and
social situation in Nigeria. The Constitution had been set aside by a number of
decrees issued in the course of the past decade, and special tribunals had
beconme part of the country's general judicial framework. Paragraph 7 of the
report asserted that Nigerian |aw provided for renedi es for persons who cl ai ned
that any of his or her rights guaranteed under the Ni gerian Constitution had
been viol ated, but that assertion was inconsistent with Decree No. 12 of 1994,
under which the jurisdiction of the courts to challenge the Governnent's actions
coul d be renoved.
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33. Paragraph 19 of the report stated that "for the purpose of realizing the
provi sions of the Covenant, the decisions of the Court referred to are not

final. There are rights for the aggrieved party to appeal”. A simlar
statenent was contained in paragraph 107. He failed to understand how t hose
statenents could be made in view of the Robbery and Firearms Special Provisions
Decree, No. 5 of 1984, the Treason and Ot her O fences Decree, No. 1 of 1986, and
the G vil Disturbances Decree, No. 2 of 1987. It was clearly stated in al

t hose cases that no right to appeal was recognized.

34. Simlarly, it was difficult to see how the Governnent could state that
remedi es were available for violations of article 9 of the Covenant in the |ight
of Decree No. 12 of 1994 and Decree No. 2 of 1984, which all owed detainees to be
hel d i ncommuni cado for indefinite periods, and an amendrment of 1995 prohibiting
courts of law fromissuing orders to the authorities to produce detai nees.

Al'so, the terns of paragraph 90 of the report, dealing with the separation of
powers and the independence of the judiciary, were totally lacking in
credibility in view of Decree No. 5 of 1984 and Decree No. 2 of 1987, which
provided that the conposition of tribunals was to be decided by the Head of
State.

35. Although the death penalty was not prohibited by the terns of the Covenant,
it was the Covenant's clear purpose to restrict its application to the nost
serious crimes. In all capital cases, the procedure before the courts nust be
in strict conformty with the provisions of donestic and international law. In
the case of Ken Saro-Wwa, the State party had failed to show that M. Saro-Wwa
bore any direct responsibility for the deaths that had taken place during the
riots, although he had been guilty of incitenent to nurder. He requested
additional information regarding the nunber of death sentences handed down since
the current CGovernnent had come to power, and how many extraj udicial executions
were estimated to have occurred. The Conmittee had obtained information
regardi ng a nunber of extra judicial executions and unlawful killings such as
those reported to have occurred in May and June 1994 in a nunber of Ogoni towns
and villages; it had al so been reported that at that tine a nunber of civilians
had been assaulted or raped and that many hones had been destroyed.

36. In view of the nunerous violations of the provisions of the Covenant, the
Governnment should clearly indicate what urgent steps it had taken or was taking
in order to restore a situation that was in conformty with Nigeria' s human
rights obligations, and what plans existed for the total or partial repeal of

t he decrees which he had nentioned.

guestions contained in the first part of the list of issues were not entirely
convincing and did not allay all his concerns. He recalled that the Committee,
inits 1984 general comment on article 14 of the Covenant, had stated that the
exi stence of mlitary or special courts which tried civilians presented serious
probl ems for the independent adm nistration of justice. The reason for the

est abl i shnent of such courts was often to allow for the application of
exceptional procedures which did not conmply with normal standards of justice.
The Conmittee had al so stated that, when States parties decided that exceptiona
circunstances nmade it necessary to derogate fromnormal |egal procedures, they
shoul d ensure that such derogations did not exceed those strictly required by

37. M. PCCAR said that the answers provided by the State party to the

/...
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t he exigencies of the situation. He had difficulty in seeing how the decrees
establ i shing such tribunals in Nigeria were in conformty with the m nimm
guarantees as set out in article 14, such as the right to appeal. It was al so
nost regrettable that in no case could the validity of any decision of the
tribunals be inquired into be a court of |aw

38. Although it was, of course, possible for States parties to derogate from
certain of the obligations under article 14, it did not seemthat any derogation
as provided for by article 4 of the Covenant had been adopted by the State
party. In addition, the decrees referred to exceptional circunstances w thout
giving information as to any declaration of a state of energency. In the Saro-
Wwa case, the Tribunal had stated that the very fact of its establishnent
presupposed the nmanifestation of certain crimnal activities which fell outside
the ordinary laws of the land. |t had presupposed the existence of a state of
enmergency al though such a state had not been officially declared. Even if a
state of energency was declared, certain provisions of the Covenant, such as
those contained in articles 6 and 14, could not in any circunstances be
suspended.

39. M. MAVROWATI S wel cormed the declared intent of the State party to give
serious consideration to the outcone of its dialogue with the Conmttee, and
hoped the the current discussions would assist the Governnent in taking

deci sions which were vital to respect for human rights.

40. He recalled that the special tribunals had been created by decrees at a
time when the Constitution had been suspended; they had not been created by an
act of parliament. He pointed out that ordinary crines such as robberies should
not be dealt with by such tribunals. He wondered whet her the Tribunal which had
tried the Ogoni cases had been a standing tribunal or had been set up on an ad
hoc basis for that specific purpose.

41. It was inportant to enphasize that, if a death sentence was to be inposed,
the case should be heard in a court of first instance and revi ewed by a higher
court which would consider both the trial itself and the sentence, and any
application for pardon to the Head of State should be should be the third stage.
Any death sentence inposed in the absence of such procedures violated the
provisions of the Covenant. The State party should give urgent consideration to
t he nmeasures necessary to rectify that situation, until such time as the
Constitutional Court could give due consideration to the constitutionality of
the tribunals. The existence of public executions in Nigeria was also a matter
to be dealt with as quickly as possible.

42. Noting that a nunber of recent |laws or decrees had been said to have
superseded the Constitution, he recalled that the latter coul d be superseded
only to the extent provided for by the Constitution itself. He hoped that when
the situation in Nigeria returned to normal, the appropriate provisions to that
ef fect would be incorporated in the Constitution

43. M. PRADO VALLEJO recalled that the report of the State party should have
contai ned information regarding the progress nmade and the difficulties
encountered in the inplenmentation of the rights contained in the Covenant.
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Foll owi ng the oral replies which had been provided to the Conmittee, there
remai ned a nunber of concerns and points requiring clarification

44, His first concern was the absence of a separation of powers in N geria,
creating considerable difficulties in the application of the Covenant. No
system of Governnent could be truly denocratic in a country where human rights
were not respected and where there was al nost pernmanent repression. A systemin
whi ch the Head of State governed by decree inevitably gave rise to considerable
difficulties in terns of the bal ance between the executive, |egislative and
judicial branches of government and in terns of respect for human rights. There
was no freedom of opinion; dissenters were i Mmedi ately prosecuted and det ai ned,
and human rights activists were inprisoned.

45. It would clearly be inaccurate to claimthat a period of transition to
denocracy had begun in N geria. That was clear fromthe absence of any | ega
recourse for those in detention, the current system of governnent by
presidential decrees, the lack of freedom of expression, the closure and
suspensi on of newspapers, and the particularly grave situation whereby civilians
were judged by military tribunals. It was hard to see how there coul d be
inmpartial tribunals when it was the Head of State who appointed as nenbers of
those tribunals persons chosen fromanong his political supporters, the accused
were given no right to choose their own | awers, hearings were held in canera,
and there was no right of appeal. According to the State Security (Detention of
Persons) Decree No. 2, accused persons could be held indefinitely and

i ncomuni cado, in violation of article 7 of the Covenant as well as of the right
to liberty and security of person under article 9, paragraph 1. 1In the recent
trial of Ken Saro-Wwa and other activists, Nigeria had also failed to respect

t he m ni mum guar ant ees under article 14, paragraph 3, in passing sentences not
in conformty with international standards. Death sentences should al ways be

i nposed only for the gravest of crimes and there should al ways be the
possibility of an appeal, in keeping with article 14, paragraph 5.

46. He would al so appreciate information as to whether any of the all eged cases
of torture and any of the reported extrajudicial executions by security forces,
especially in Ogoniland, had been investigated by the Governnment and what the
results had been.

47. The Committee needed specific answers to all those questions, not just
generalities.

48. M. BUERGENTHAL, agreeing that the report had little to do with reality in
Ni geria at the nonment, said in response to the delegation's request for an
exanpl e of extrajudicial executions, that the trial and subsequent execution of
Ken Saro-Wwa and his fellow activists provided a perfect such example. Al
menbers of the Comm ttee had pointed out what had been wong with that so-called
trial. Apart fromthe issue of who had appointed the presiding judge, a
mlitary officer - who necessarily responded to orders fromthe top - had been
put in charge of the tribunal; and he woul d appreciate an expl anati on of how
such a tribunal could in fact be inpartial. Also, a trial wthout the
possibility of appeal was not a real trial, and the del egati on should coment on
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how Ni geria reconcil ed the denial of appeal with articles 6 and 14 of the
Covenant .

49. He would also like confirmation as to whether the State Security (Detention
of Persons) Decree, No. 2 of 1984, in fact provided that the Governnment m ght
detai n wi thout charge persons suspected of acts prejudicial to State security or
harnful to the econom c¢ well-being of the country and whet her, when invoked by
the Vice-President, the decree suspended the detainees' civil liberties and
precluded judicial review If so, it was in violation of the Covenant. Also,
he wi shed to know if Decree No. 11 of 1994 authorized the Vice-Chairman of the
Provi sional Ruling Council or the Conm ssioner of Police to detain persons for
up to three nonths and whether Decree No. 14 of 1994 forbade courts to order the
Governnent to produce prisoners in court, effectively suspending the right of
habeas corpus. |If so, both those decrees violated the Covenant. He also asked
the del egation to confirmwhether the Governnment routinely arrested and detai ned
wi t hout charge | eading human rights activists, as in the cases of Ransome-Kuti,
Fem Falama and Dr. Oe Falomo, which, if true, would be in violation of the
Covenant; and al so whether the Governnment was still holding in detention severa
| eadi ng | abour and pro-denocracy activists, anong them Fred Eno, O u Akerele,
Frank Kokori, Wariebi Kojo Aganene and others, which, again, would be in
violation of the Covenant. Moreover, the politician, Chief

Moshood K. O Abiola, had been held in detention since 1993 and his trial for
treason had been suspended indefinitely: there should be an explanation of how
that could be reconciled with the Covenant.

50. M. BAN said that there was very little self-criticismto be found in the
report, and yet that was a very necessary process for all reporting States.
Ceneral |y speaking, the real difficulties in the country had not been pointed
out and, worse yet, the articles of the Covenant which the Comm ttee had asked
the Nigerian Governnent specifically to enphasize - articles 6, 7, 9 and 14 -
had not been properly addressed. He was puzzled by the fact that while the
report referred frequently to the 1979 Constitution, the Committee had been
provided with only brief excerpts froma 1989 Constitution. |In any case both
Constitutions had been adopted prior to Nigeria s accession to the Covenant. It
woul d be interesting to know what considerati on had been given after June 1993
to Nigeria' s obligations under the Covenant; and al so whether the practice of
governance by decree, which seened to be the general rule in N geria, had been
reconsi dered after the Covenant's entry into force. The report stated (para. 5)
that the provisions of the Covenant as enshrined in the Constitution could be

i nvoked; yet the nobst inportant provisions of the Covenant had sinply been set
asi de by decree.

51. He would like clarification as to whether tribunals operating under the
Cvil Disturbances Act were enpowered to hear any case or whether the president
and nmenbers of the tribunals were designated on an ad hoc basis; and what the
criteria of appointnent were. He wondered whether the special tribunals applied
t he substantive provisions of the ordinary Crimnal Code and, if so, if they
held to the provisions of the Code regarding penalties or were entitled to

i npose nore severe penalties - for instance, death for an offence that did not
normal ly carry that sentence. He would appreciate informati on on how many death
sent ences had been inposed and carried out in Nigeria during the period under
consi deration; and whether the nunber of offences carrying the death penalty had

l...
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decreased or increased since the entry into force of the Covenant. Agreeing
with M. Mavrommatis regarding the barbarity of public executions, he asked what
was the node of execution and whether |egal regul ations determ ned whether an
execution woul d be private or public.

52. Nigeria seened to be operating under energency |egislation, but it was not
cl ear whether a situation of emergency had ever fornally been declared and if
that had been done in accordance with the Covenant. Since there had been
derogation frommany of the rights that did not admt of derogation under
article 4 of the Covenant, he asked whether the Governnment had given any

consi deration to which rights were not subject to derogation

53. M. ANDO said that he shared all the concerns that had al ready been voiced
regarding, for instance, the trial and execution of Ken Saro-Wwa and his fell ow
activists and the particular circunstances affecting the independence of the
judiciary in that case and in general and regarding the abolition of the rights
of appeal and of habeas corpus. The Governnment had acted w thout reference to
article 4 of the Covenant, which did allow derogations from sone provisions of
the Covenant. The delegation's replies to section | of the list of issues had
not been fully convincing and he would like to know what justification it could
offer on legal grounds for all the extra judicial executions in Nigeria. Since
the report had not dealt directly with the articles of the Covenant specifically
singled out for comment by the Commttee, and since it had not addressed the
difficulties in the country, he would like nore information on both points. He
woul d al so |ike an explanation of why Nigeria had requested that its report
shoul d be considered on one day only.

54. Ms. CHANET observed that the special tribunal which had tried Ken Saro-
Wwa and his fellow activists had been an ad hoc body set up for that specific
ki nd of case under the Gvil Disturbances Act. She agreed that it could not
have acted inpartially, emanating as it did froman energency governnent acting
under a situation of emergency and presided over by a nmenber of the mlitary,
and that it was thus in violation of article 14 of the Covenant. The tribuna
had had special jurisdiction over offences related to civil disturbances; and
she asked how such a tribunal could be called upon to judge a fact qualified as
murder. The special court in question had stated in its judgenent that care
nust be taken not to confuse the of fence of murder under the decree under which
it was operating with the simlar offence of murder under the Crimnal Code.
She woul d |i ke sonme explanation of the different kinds of rmurder, and of whether
the tribunal applied the provisions of the Crimnal Code. Also, it was not

cl ear whether the rules of crimnal procedure had been established by decree or
by the tribunal itself: that was an inportant point, because those rules had
violated article 14 of the Covenant in the inconmuni cado detention and in the
deni al of access to a |awer and of the right of appeal

55. Regarding Chief Abiola and articles 9 and 14 of the Covenant, she would
like to know on what grounds he was being held, given the Federal H gh Court
ruling that his detention was illegal. Later that Court seenmed to have reversed
itself and ordered himarrested, yet a court could not reviewits own decision
If indeed a different court had reversed the Federal H gh Court ruling, she
wondered if it been asked to do so by the Ofice of the Attorney-Ceneral
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56. M. BRUNI CELLI observed that N geria was not governed by its Constitution
and | aws but rather by the unilateral will of the Head of the State, who rul ed
by decree, and his decrees violated rights fromwhich there could be no
derogation and had the effect of nodifying the Constitution, which, presumably,
as supreme |law of the land, had to be respected by both Governnent and people
unless it was anended as specified in the Constitution itself. The sanme applied
to the international instrunents to which Nigeria was a party: the Governnent
had to conply with its obligations to ensure that all its citizens enjoyed al
the rights guaranteed in the Covenant. Surely M. Yadudu, as Legal Adviser to
the President, would convey all the Conmmttee's concerns to the Head of State:
the problem of the special tribunals, the failure to respect the
non-retroactivity of laws, the failure to i nformaccused persons of the charges
agai nst them to provide access to |awers and the right of appeal, and to
ensure the m ni num guarantees under article 14, paragraph 3. The Saro-Wwa
trial had been tainted by all those defects, and it had further violated
article 6 of the Covenant.

57. He wondered whether that classic exanple of extra judicial execution was an
i sol ated case. O her detainees were apparently awaiting judgenent before
simlar courts, and he asked whether N geria would take the Commttee's coments
and all those considerations into account, and act upon themin a way that woul d
benefit those others.

The nmeeting rose at 1 p.m




