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Introduction

1 In paragraph 21 of its concluding observations of 15 November 1999 on the

Hong Kong Special Administrative Region’s (HKSAR's) initial report in the light of

the Covenant, the Human Rights Committee (the Committee) sets the date for the
submission of the next (second) periodic report as 31 October 2003. This report is submitted
accordingly.

2. Theinitial report contained detailed information on the laws, policies, and practices that
ensure Hong Kong's compliance with the Covenant. Many of those are of long standing and, by
nature, tend to remain unchanged - or to change very little - over time. We do not propose
repeating descriptions/explanations of such mattersin this report and we will frequently state that
“there have been no significant developmentsin regard to [the topic in question] and the
situation remains essentially as explained in paragraphs [x to y] of theinitia report”. We have
taken this approach, the purpose of which isto avoid repetition and excessive length, on

the basis of the guidance in the UN Manual on Human Rights Reporting (page 67,

final paragraph).
3. For these reasons, the present report is shorter than the initial one. In it, we focus on:

(@ Informing the Committee of significant developments since the hearing of the
initial report; and, most importantly;

(b) Responding to the concerns and recommendations in the Committee’ s concluding
observations of 15 November 1999.



CCPR/C/HK G/2005/2

page 14
PART |I. GENERAL PROFILE OF HKSAR
LAND AND PEOPLE
4. The following tables present statistics on the population and economy of the Hong Kong

Special Administrative region.

(@) Population by sex

Sex Mid 1987 Mid 1992 Mid 1999 Mid 2003*

(million) (million) (million) (million)
Male 2.9 2.9 3.3 33
Female 2.7 2.9 3.3 35
Tota 5.6 5.8 6.6 6.8

* Provisional figures.

(b) Population by age group and sex*

Age Sex Percentage of total population
Mid 1987 | Mid 1992 Mid 1999 | Mid 2003*
Under 15 Male 117 10.6 9.1 8.1
Female 10.8 9.9 8.4 7.6
15-18 Male 3.3 2.9 2.9 2.6
Femae 3.0 2.7 2.7 25
(0-18) Male 15.0 135 11.9 10.7
Female 13.8 12.6 111 10.1
19-64 Male 33.1 33.3 325 32.3
Female 30.2 316 336 35.2
65 and over Male 34 4.0 49 54
Female 45 5.0 5.8 6.3
All age groups Male 51.4 50.8 494 48.4
Female 48.6 49.2 50.6 51.6

* Provisional figures

! Since August 2000, popul ation estimates have been compiled based on “resident population”.
Formerly, they were based on the “extended de facto” approach, which counted all Hong Kong
Permanent and Non-Permanent Residents and visitors at areference time-point. We have
revised the population and related statistics for 1996 onwards on this basis.
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(© Educational attainment (population aged 15 and above)?
Educational Percentage
attainment
1986 1991 1996 2003 Q1
Male | Femade| Mae | Female| Male | Female| Mae | Female
No schooling/ 7.0 216 7.1 185 51 13.8 3.2 10.3
kindergarten
Primary 30.8 27.7 26.1 24.3 22.7 22.6 20.3 21.1
Secondary and 62.2 50.7 66.8 57.2 72.2 63.6 76.5 68.6
above
100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0

(d) Literacy rate®

1984: 85.7%; 1996: 90.4%; 2000: 92.4%; 2001: 92.7%; 2002: 93.0%;
2003 Q1: 93.1%

(e Per centage of population (excluding mutes) aged five and over by usual
language/dialect

Usual language/dialect Percentage
1991 1996 2001"

Cantonese 88.7 88.7 89.2
Putonghua 11 11 0.9
Other Chinese didects 7.1 5.8 55
English 22 31 3.2
Others 1.0 13 1.2

100.0 100.0 100.0

(f) Crudebirth and death rates

1987 1992 1999 2002
Crude birth rate 12.6 12.3 7.8 7.1
(per 1 000 population)
Crude death rate 4.8 5.3 5.0 5.0
(per 1 000 population)

2 The figures for 1991 are derived from the Population Census taken in those years; those
for 1986 and 1996 are derived from the respective By-censuses. Those for 2003 Q1 are from the
Genera Household Survey.

3 Theliteracy rate refers to the proportion of persons aged 15 and above with educational
attainment at primary or above. The figures are derived from the General Household Survey.

* Thefigures for 2002 are not available.
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(9) Life expectancy at birth (number of years)
Sex 1987 1992 1999 2002
Male 74.2 74.8 7.7 78.6
Femae 79.7 80.7 83.2 84.5
(h) Infant mortality ratio (per 1,000 live births)
1987 1992 1999 2002
74 4.8 3.1 2.3

(i) Mater nal mortality ratio (number of deaths per 100,000 registered live births)

1987 1992 1999 2002
4.3 55 2.0 2.1
g) Fertility rate
1987 1992 1999 2002°
Generd fertility rate 479 46.3 28.1 26.2
(per 1 000 women - excluding foreign
domestic helpers - aged 15-49)
(k) Per centage of household heads by sex
Sex 1986 1991 1996 2001
Male 73.0 74.3 72.8 71.2
Female 27.0 25.7 27.2 28.8
()  Unemployment rate (%)°
1987 1992 1999 2000 2001 2002 2003 Q1
17 20 6.2 49 51 7.3 74
(7.5

> Thedrop in general fertility rate over the period 1987 to 2002 was associated with a number of

factors like marriage postponement, postponement of low-order live births, curtailment of
high-order births and unfavourable economic climate.

® Annual figures refer to averages of the estimates obtained from the quarterly General
Household Surveys for the four quarters of the year. Figurein bracket refers to seasonally
adjusted unemployment rate. Seasonal adjustment is not applicable to annual average
unemployment rates.




(m) Rateof inflation

(1) Composite Consumer Price Index (CPI)’
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Y ear Annual rate of changein CPI (%)
1996 6.3
1997 5.8
1998 2.8
1999 -4.0
2000 -3.8
2001 -1.6
2002 -3.0
2003 (Jan. - June) -2.2

(i) Implicit price deflator s of Gross Domestic Product (GDP)

Deflator year (2000 = 100) Annual rate of change
(%)
1996 106.9 5.8
1997 113.0 5.7
1998 113.2 0.2
1999 106.6 -5.8
2000 100.0 -6.2
2001 98.1 -1.9
2002 95.2 -3.0
2003 Q1 91.9 -4.7
(n)  GrossDomestic Product
Y ear At current market prices At constant (2000) market
(US$ million)® prices
(US$ million)®
1996 156 572 146 434
1997 173 669 153 703
1998 165 249 146 009
1999 160 626 150 744
2000 165 362 165 362
2001 162 838 165 968
2002 161 530 169 720
2003 Q1 38 105 41 485

" The Composite CPI is compiled on the basis of the expenditure patterns of about 90% of

Hong Kong households with an average monthly expenditure of HK$4,500 to HK$65,999 in the
base period of October 1999 to September 2000. This approximately corresponds to a monthly

expenditure range of HK$4,300 to HK$62,700 at 2002 prices.

8 Asaresult of the major revision to GDP in August 2002, figures presented in this table have
been revised. The base year of the constant price GDP was also updated to year 2000

from 1990.

® Using the exchange rate of the respective year to convert the GDP at constant (2000) market

prices.
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(0) Per capitaincome

Y ear At current market prices At constant (2000) market
(US$ million) prices
(US$ million)
1996 24 329 22 754
1997 26 762 23 686
1998 25253 22 313
1999 24 313 22818
2000 24811 24811
2001 24 214 24 680
2002 23 800 25007

(p) External debt: the HKSAR Government does not incur external debts.

() Ethnic composition of the Hong Kong population

Population by ethnicity in 2001

Ethnicity Males Females Both sexes % sharein total
(‘000) (‘000) (‘000) (%)
Chinese 3202 3163 6 364 94.9
Non-Chinese 83 261 344 51
Of which:
Filipino 7 135 143 21
Indonesian 1 49 50 0.8
British 12 7 19 0.3
Indian 9 9 19 0.3
Thai 1 13 14 0.2
Japanese 8 7 14 0.2
Nepalese 7 5 13 0.2
Paki stani 7 4 11 0.2
Others 31 31 61 0.9
Tota 3285 3423 6 708 100.0
GENERAL POLITICAL STRUCTURE
Constitutional document
5. In accordance with the provisions of article 31 and sub-paragraph 13 of article 62 of the

Constitution of the People' s Republic of China (PRC), and the relevant decisions of the National
People’s Congress (NPC) adopted at the Third Session of the Seventh NPC on 4 April 1990, the

Hong Kong Special Administrative Region of the People' s Republic of China (HKSAR) was
established on 1 July 1997. The Basic Law of the HKSAR came into effect on 1 July 1997.
Among other things, the Basic Law provides that, under the principle of “One Country, Two
Systems’, the socialist system and policies are not practised in the HKSAR and Hong Kong's
previous capitalist system and way of life will remain unchanged for 50 years. A copy of the

Basic Law isat Annex 1.
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6. To fully realise the principle of “One Country, Two Systems”, the Basic Law sets out the
broad framework of the relationship between the Central Authorities and the HKSAR

(Chapter I1); the fundamental rights and duties of Hong Kong residents (Chapter I11); the
political structure (Chapter 1V); the economic, financial and social systems of the HKSAR
(Chapters V and VI); the conduct of the HKSAR'’ s external affairs (Chapter V1I); and the
interpretation and amendment of the Basic Law (Chapter VIII).

7. Among other matters, the Basic Law provides that:

(@ The HKSAR shall exercise a high degree of autonomy except in matters such as
defence and foreign affairs and enjoy executive, legidative and independent judicial power,
including that of final adjudication. The power of final adjudication of the HKSAR shall be
vested in the Court of Final Appeal established in the Region;

(b) The executive authorities and legislature of the HKSAR shall be composed of
permanent residents of Hong Kong;

(© The laws previoudy in force in Hong Kong, that is, the common law, rules of
equity, ordinances, subordinate legislation and customary law shall be maintained, except for any
that contravenes the Basic Law, and subject to any amendment by the legislature of the HKSAR;

(d) National laws shall not be applied in the HKSAR except for those listed in
Annex |11 to the Basic Law and that the laws listed therein shall be applied locally by way of
promulgation or legidlation by the Region. The Standing Committee of the National People’s
Congress may add to or delete from thelist of lawsin Annex |11 after consulting the Committee
for the Basic Law of the HKSAR and the HKSAR Government;

(e The HKSAR is authorised to conduct relevant external affairs on itsown. The
HKSAR may on its own, using the name “Hong Kong, China’, maintain and develop relations
and conclude and implement agreements with foreign states and regions and relevant
international organisationsin the appropriate fields, including the economic, trade, financial and
monetary, shipping, communications, tourism, cultural and sports fields;

(f) The HKSAR remains afree port, a separate customs territory and an international
financial centre. There shall be free flow of capital. The HKSAR issues and managesits own
currency;

() TheHKSAR formulates its own policies on the development of education,
science, culture, sports, labour and socia services, and Hong Kong residents have the freedom of
religious belief;

(h) Hong Kong residents enjoy a wide range of freedoms and rights and this will be
further dealt with under the section of “General Legal Framework Within Which Human Rights
Are Protected”; and

(1) The provisions of the International Covenant on Civil and Political Rights
(ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), and
international labour conventions as applied to Hong Kong shall remain in force and shall be
implemented through the laws of the HKSAR.
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System of Gover nment
Constitutional Devel opment

8. The Basic Law prescribes a blueprint for the HKSAR'’ s constitutional development. It
provides that the ultimate aim is the election of the Chief Executive and Members of the
Legidative Council by universal suffrage.

9. The Chief Executive of the HKSAR isthe head of the Region. The Executive Council
assists him in policy-making. The Legidative Council of the HKSAR isthe legidature of the
Region - it enacts, amends or repeals laws, approves taxation and public expenditure, and raises
questions on the work of the government. District Councils - established in accordance with
articles 97 and 98 of the Basic Law - are consulted on district administration and other affairs.
There is an independent judiciary.

Chief Executive

10. TheBasic Law provides that the Chief Executive of the HKSAR shall be selected by
election or through consultations held locally and be appointed by the Central People's
Government. The method for selecting the Chief Executive shall be specified in the light of the
actual situation in the HKSAR and in accordance with the principle of gradual and orderly
progress. The ultimate aim is the selection of the Chief Executive by universal suffrage upon
nomination by a broadly representative nominating committee in accordance with democratic
procedures.

11.  Annex | tothe Basic Law further providesthat —

“If there is a need to amend the method for selecting the Chief Executive for the terms
subsequent to the year 2007, such amendments must be made with the endorsement of a
two-thirds majority of all the members of the Legidative Council and the consent of the
Chief Executive. And they shall be reported to the Standing Committee of the National
People's Congress for approval.”

Executive Council

12.  The Executive Council assists the Chief Executive in policy-making. Under article 56 of
the Basic Law, except for the appointment, removal and disciplining of officials and the adoption
of measures in emergencies, the Chief Executive shall consult the Executive Council before
making important policy decisions, introducing billsto the Legislative Council, making
subordinate legidation, or dissolving the Legislative Council. The Chief Executive in Council
also determines appeals, petitions and objections under those ordinances that confer a statutory
right of appeal. If the Chief Executive does not accept a majority opinion of the Executive
Council, he shall put the specific reasons on record.

13.  The Council normally meets once aweek, and its proceedings are confidential, although
many of its decisions are made public. It ispresided over by the Chief Executive. As provided
for in article 55 of the Basic Law, Members of the Executive Council are appointed by the Chief
Executive from among the principal officials of the executive authorities, Members of the
Legidative Council and public figures. They are Chinese citizens who are permanent residents
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of the HKSAR with no right of abode in any foreign country. Their appointment or removal is
decided by the Chief Executive. Their term of office shall not extend beyond the expiry of the
term of office of the Chief Executive who appoints them.

Legislative Council

14.  Article 68 of the Basic Law provides that the Legis ative Council of the HKSAR shall be
constituted by election. The method for its formation shall be specified in the light of the actual
situation in the HKSAR and in accordance with the principle of gradual and orderly progress.
The ultimate aim is the election of all the members of the Legidative Council by universal
suffrage. Annex |l to the Basic Law prescribes the composition of the Legidative Council
during itsfirst three terms as follows:

Membership First term Second term Third term
1998-2000 2000-2004 2004-2008
(two years) (four years) (four years)
(a) Elected by geographical 20 24 30
constituencies through direct
elections
(b) Elected by functional 30 30 30
constituencies
(c) Elected by an election 10 6 -
committee
Tota 60 60 60

15.  Thesecond Legidlative Council Election was held on 10 September 2000. The turnout
rates for the geographical constituency, functional constituency and election committee elections
were 43.6%, 56.5% and 95.5% respectively. The present (second term) Legislative Council
assumed office on 1 October 2000.

16.  Annex Il of the Basic Law providesthat, if thereis aneed to anend the method for
forming the Legidlative Council after 2007, such amendments must be made with the
endorsement of a two-thirds maority of all the members of the Council and the consent of the
Chief Executive. And they shall be reported to the National People' s Congress for the record.

17.  The powers and functions of the Legislative Council are specified in article 73 of the
Basic Law. These include enacting, amending or repealing laws in accordance with the
provisions of the Basic Law and legal procedures,; examining and approving budgets introduced
by the government; approving taxation and public expenditure; receiving and debating the policy
addresses of the Chief Executive; raising questions on the work of the government; debating any
issue concerning public interests; endorsing the appointment and removal of the judges of the
Court of Final Appeal and the Chief Judge of the High Court; and receiving and handling
complaints from Hong Kong residents.
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District Councils

18.  Thefirst District Council election was held on 28 November 1999. The total turnout rate
for this election was 35.8%. The 18 District Councils came into being on 1 January 2000 by
virtue of the District Councils Ordinance. The Councils advise the Government of the HKSAR
on district affairs and promote recreational and cultural activities, and environmental
improvements within their respective districts. District Councils comprise both elected members
and appointed members. Additionally, in the case of District Councilsin rural areas, the local
Rural Committee Chairmen serve as ex-officio members. The HKSAR isdivided into 390
constituencies, each returning one elected member. There are 102 appointed members and 27
ex-officio members.

19.  Consequent to the District Councils Review conducted in 2001, the Administration has
implemented recommendations to enhance both the role and functions of the District Councils as
Government’ s key advisers on district affairs and their ability to influence the provision, delivery
and management of district services and facilities. This helps to ensure that the Government
remains responsive to the changing needs of the community.

20. Inthelight of increase in population in three districts, the number of elected seatsin the
District Councils will be increased from 390 to 400 for the second term District Council
commencing on 1 January 2004.

Abolition of the Municipal Councils

21.  Thetwo Provisional Municipal Councilswere dissolved after the terms of office of the
members expired on 31 December 1999, pursuant to the Provision of Municipal Services
(Reorganization) Ordinance, which was passed by the Legidative Council in December 1999.
With aview to improving co-ordination and efficiency, the Government set up new dedicated
agencies to be responsible for food safety, environmental hygiene and leisure and cultural
services with effect from January 2000.

22. In aJudicial review of the Ordinance, the High Court ruled that the Provision of
Municipal Services (Reorganization) Ordinance (Chapter 552) was consistent with the Basic
Law and the ICCPR as applied to Hong Kong.

The structure of the Administration

23.  The Chief Executive isthe head of the Government of the HKSAR. If the Chief
Executive is not able to discharge his duties for a short period, such duties shall temporarily be
assumed by the three Secretaries of Departments, namely the Chief Secretary for Administration,
the Financial Secretary, or the Secretary for Justice, in that order of precedence. The
Government of the HKSAR comprises a Department of Administration, a Department of
Finance, a Department of Justice, and various bureaux, divisions, and commissions.
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24.  Thereare currently 11 bureaux, each headed by a Director of Bureau, which collectively
form the Government Secretariat. With certain exceptions, the heads of government departments
are responsible to the Secretaries of Departments and Directors of Bureaux. The exceptions are
the Commissioner of the Independent Commission Against Corruption and the Director of Audit,
who function independently and are accountabl e to the Chief Executive.

25. Following the implementation of the accountability system for principal officials

on 1 July 2002, the Chief Secretary for Administration, the Financial Secretary, the Secretary for
Justice, and the 11 Directors of Bureaux are no longer civil servants. They are directly
responsible to the Chief Executive and are accountable to him for the success or failure of
matters falling within the portfolios as assigned to them. They are appointed to the Executive
Council. Together with the non-official members of the Executive Council, they assist the Chief
Executive in policy-making. Under the accountability system, the civil service continues to
remain permanent, meritocratic, professional and politically neutral.

Thejudicial system of the HKSAR

26.  Thelega system isfirmly based on the rule of law and a Judiciary, which isindependent
of the executive authorities and the legislature.

27.  Article 19 of the Basic Law provides that the HK SAR shall be vested with independent
judicia power, including that of final adjudication. The courts of the HKSAR shall have
jurisdiction over all casesin the Region, except that the restrictions on their jurisdiction imposed
by the legal system and principles previously in force in Hong Kong shall be maintained. The
courts of the HKSAR shall have no jurisdiction over acts of state such as defence and foreign
affairs. The courts of the Region shall obtain a certificate from the Chief Executive on questions
of fact concerning acts of state such as defence and foreign affairs whenever such questions arise
in the adjudication of cases. This certificate shall be binding on the courts. Before issuing such
a certificate, the Chief Executive shall obtain a certifying document from the Central People's
Government.

28.  The courts of justice comprise the Court of Final Appeal, the High Court (which consists
of the Court of Appeal and the Court of First Instance), the District Court, the Magistrates
Court, the Lands Tribunal, the Labour Tribunal, the Small Claims Tribunal, the Obscene
Articles Tribunal and the Coroner’s Court. The courts hear and determine all criminal trials and
civil disputes, whether between individuals or between individuals and Government of the
Region.

29.  Article 82 of the Basic Law provides that the power of final adjudication of the HKSAR
shall be vested in the Court of Final Appeal of the Region, which may as required invite judges
from other common law jurisdictionsto sit on the Court of Final Appeal. Article 83 further
provides that the structure, powers and functions of the courts of the HKSAR at all levels shall
be prescribed by law.

30.  All judgesand judicial officers must have qualified as legal practitionersin
Hong Kong or in acommon law jurisdiction and have substantial professional experience.
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Article 88 of the Basic Law provides that “Judges of the courts of the HKSAR shall be
appointed by the Chief Executive on the recommendation of an independent commission
composed of local judges, persons from the legal profession and eminent persons from other
sectors.”

31.  Judges have security of tenure. Article 89 of the Basic Law provides that “A judge of a
court of the HKSAR may only be removed for inability to discharge his or her duties, or for
misbehaviour, by the Chief Executive on the recommendation of atribunal appointed by the
Chief Justice of the Court of Final Appeal and consisting of not fewer than three local judges.
The Chief Justice of the Court of Final Appeal of the HKSAR may be investigated only for
inability to discharge his or her duties, or for misbehaviour, by atribunal appointed by the Chief
Executive and consisting of not fewer than five local judges and may be removed by the Chief
Executive on the recommendation of the tribunal and in accordance with the procedures
prescribed in this Law.”

GENERAL LEGAL FRAMEWORK WITHIN WHICH
HUMAN RIGHTS ARE PROTECTED

Rule of Law

32.  Thefundamental basisfor the protection of human rightsisthe rule of law maintained by
an independent judiciary (see paragraphs 26 to 31 above). The principles that inform the rule of
law are:

@ The supremacy of thelaw: no individua is punishable or can lawfully be made
to suffer personally or financially except for a breach of law established before the independent
courts. Where, under the law, an official or an authority has discretion to make a decision, that
discretion must be exercised legally, fairly and reasonably. Where it does not do so, the decision
must be capable of successful challenge before the courts. The Basic Law guarantees the right of
Hong Kong residents to institute legal proceedings in the courts against the acts of the executive
authorities and their personnel; and

(b) Equality beforethelaw: Article 25 of the Basic Law provides that all
Hong Kong residents shall be equal before thelaw. Article 22 providesthat all officesset upin
the HKSAR by departments of the Central People' s Government, or by provinces, autonomous
regions, or municipalities directly under the Central Government and personnel of these offices
shall abide by the laws of the Region. Article 14 provides that members of the garrison shall, in
addition to abiding by national laws of the PRC, abide by the laws of the HKSAR. Article 35
also provides that Hong Kong residents shall have the right to institute legal proceedingsin the
courts against the acts of the executive authorities and their personnel. No government authority
or official, and no individual, is above the law. All persons, regardless of race, rank, politics,
religion or sex, are equal before the law and subject to the same law. Individuals and the
HKSAR Government have the same access to the courts to enforce legal rights or defend an
action.
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Human rights guaranteesin the Basic Law

33.  Article4 of the Basic Law provides that the HKSAR shall safeguard the rights and
freedoms of residents of the HKSAR and of other personsin the Region in accordance with law.
The Basic Law guarantees a wide range of freedoms and rights, including:

(@ Equality before the law;

(b) Freedom of speech, of the press and of publication; freedom of association, of
assembly, of procession and of demonstration; and the right and freedom to form and join trade
unions, and to strike;

(© Freedom of the person; freedom from torture; freedom from arbitrary or unlawful
arrest, detention or imprisonment; freedom from arbitrary or unlawful search of the body; and
right against arbitrary or unlawful deprivation of life;

(d) Freedom from arbitrary or unlawful search of, or intrusion into, one’'s home or
other premises,

(e Freedom and privacy of communication;

() Freedom of movement within the HKSAR and freedom of emigration to other
countries and regions and freedom to travel and to enter or leave the Region;

(9) Freedom of conscience; freedom of religious belief and freedom to preach and to
conduct and participate in religious activitiesin public;

(h) Freedom of choice of occupation;

(1) Freedom to engage in academic research, literary and artistic creation, and other
cultural activities;

()] Right to confidential legal advice, access to the courts, choice of lawyers for
timely protection of their lawful rights and interests or for representation in the courts, and to
judicia remedies; right to institute legal proceedings in the courts against the acts of the
executive authorities and their personnel;

(k) Right to social welfare in accordance with law; and
() Freedom of marriage and right to raise afamily freely.

Persons in Hong Kong other than Hong Kong residents shall, in accordance with law, enjoy the
rights and freedoms of Hong Kong residents prescribed by Chapter |11 of the Basic Law. In
addition, permanent residents of the HKSAR enjoy the rights to vote and to stand for election in
accordance with law.
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Effect of other human rightsinstrumentsin HKSAR law
34.  According to article 39 of the Basic Law:

“The provisions of the ICCPR, the ICESCR and international labour conventions as
applied to Hong Kong shall remain in force and shall be implemented through the laws of
the HKSAR.

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as
prescribed by law. Such restrictions shall not contravene the provisions of the preceding
paragraph of this article.”

35. In general, and asis usual in common law systems, treaties that apply to

Hong Kong (including human rights treaties) do not themselves have the force of law in the
domestic legal system of Hong Kong. They cannot directly be invoked before the courts

as the source of individua rights. However, the courts will, when possible, construe

domestic legidlation in such away as to avoid incompatibility with international treaties that
apply to Hong Kong. The usual method of giving effect in local law to treaty obligations (when
these require some change in existing laws or practice) is to enact specific new legislation.™
Where this results in the creation or definition of specific legal rights and where these rights are
denied or interfered with (or thereis the threat of such action), aremedy will be available in the
courts through the ordinary procedures of civil litigation; or the law may provide criminal
sanctions.

Bill of Rights Ordinance

36. TheHong Kong Bill of Rights Ordinance (BORO) (Chapter 383 of the Laws of the
HKSAR) was enacted in June 1991 specifically to give effect in local law to the provisions of
the ICCPR as applied to Hong Kong. It achieves this by setting out a detailed Bill of Rights, the
terms of which are ailmost identical to those of the ICCPR.

Adoption of laws: effect on the BORO

37.  Article 160 of the Basic Law provides that the laws previously in force in Hong Kong
shall be adopted as laws of the Region except for those which the Standing Committee of the
NPC declaresto be in contravention of the Basic Law. In February 1997, the Standing

19 An exampleis the Crimes (Torture) Ordinance (Chapter 427 of the Laws of the HK SAR)
which was enacted to give effect in Hong Kong to the Convention Against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment.
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Committee considered that three sections of the BORO (relating to the interpretation and
application of the Ordinance™) had an overriding effect over other laws, including the Basic
Law. Assuch, they contravened the Basic Law and could not be adopted.

38.  Thenon-adoption of these sections has no effect on the protection of human rightsin the
HKSAR in view of the constitutional guarantee in article 39 of the Basic Law. The substantive
protectionsin Part |1 of the Ordinance (which are amost identical to the provisions of the
ICCPR) are unchanged. So too are the remedies provided under section 6 for contravention of
the Ordinance and the binding effect on the Government and all public authorities under

section 7. The full text of the BORO asit now standsisat Annex 2.

Legal aid

39. Eligible applicants receive legal aid through the provision of the services of a solicitor
and a barrister in court proceedings, as necessary, to ensure that any person who has reasonable
grounds for pursuing or defending alegal action is not prevented from doing so by lack of
means. Publicly funded legal aid services are provided through the Legal Aid Department and
the Duty Lawyer Service.

Legal Aid Department

40. TheLega Aid Department provides legal representation to eligible personsin both civil
and criminal cases heard in the Court of Final Appeal, the Court of Appeal, the Court of First
Instance, the District Court and the Magistrates’ Court (for committal proceedings). Civil legal
aid is available to proceedings covering major areas of livelihood of the community ranging
from family disputes to immigration matters and coroner’sinquests. Applicants must satisfy the

1 The three sections were -

(@ Section 2(3): “Ininterpreting and applying this Ordinance, regard shall be had to
the fact that the purpose of this Ordinance isto provide for the incorporation into
the law of Hong Kong of provisions of the International Covenant on Civil and
Political Rights as applied to Hong Kong, and for ancillary and connected
matters.”

(b) Section 3: “Effect on pre-existing legislation -

(1) All pre-existing legidlation that admits of a construction consistent with
this Ordinance shall be given such a construction.

(2 All pre-existing legidlation that does not admit of a construction consistent
with this Ordinance s, to the extent of the inconsistency, repealed.”

(© Section 4. “Interpretation of subsequent legislation - All legislation enacted on or
after the commencement date shall, to the extent that it admits of such a
construction, be construed so as to be consistent with the International Covenant
on Civil and Political Rights as applied to Hong Kong.”
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Director of Legal Aid of their financial eligibility (the meanstest) and of the justification for
legal action (the meritstest). The grant of legal aid is not subject to aresidence requirement. In
criminal cases, the Director has discretion to waive the upper limits of the means test if he
considersit in the interest of justiceto do so. He also has the same discretion in meritorious
applications where a breach of the BORO or the ICCPR as applied to Hong Kong is an issue.
Subject to the means test (unless waived by ajudge), it is mandatory to grant legal aid to an
applicant charged with murder, treason or piracy with violence. For other offences, provided the
applicant passes the meanstest, ajudge may grant legal aid notwithstanding that legal aid has
been refused on merits by the Director.

The Duty Lawyer Service

41.  This Service complementsthe legal aid services provided by the Legal Aid Department.
It operates three schemes that respectively provide legal representation (the Duty Lawyer
Scheme), legal advice (the Legal Advice Scheme) and legal information (the Tel Law Scheme).
The Duty Lawyer Scheme offers legal representation to virtually all defendants (juvenile and
adult) charged in the Magistracies who cannot afford private representation. It also provides
legal representation to persons who are at risk of criminal prosecution as aresult of giving
incriminating evidence in Coroner’sinquests. Applicants are subject to a means test and merits
test, based on the “interest of justice” principle in accordance with article 14 of the ICCPR

and article 11 of the Hong Kong Bill of Rights. The Legal Advice Scheme and the

Tel Law Scheme respectively provide members of the public with free legal advice

through individual appointments and taped information on the legal aspects of everyday
problems.

Legal Aid Services Council

42.  TheLega Aid Services Council, an independent statutory body, was established in 1996.
Itsroleisto oversee the provision of legal aid services by the Legal Aid Department and advise
the Chief Executive on legal aid policy.

Office of the Ombudsman

43.  The Ombudsman - formerly known as the Commissioner for Administrative Complaints
(COMAC) - isan independent authority, established under The Ombudsman Ordinance
(Chapter 397)."2 The Ombudsman investigates and reports on grievances arising from
maladministration. “Maladministration” includes such things as inefficient, bad or improper
administrative decisions, acts, recommendations or omissions. Members of the public can
complain directly to The Ombudsman, who can aso initiate investigations on her own volition
and may publish investigation reports of public interest. Additionally, The Ombudsman is
empowered to investigate complaints of non-compliance with the Code on Access to
Information.

12 Formerly known as the COMAC Ordinance,
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44.  The enactment of The Ombudsman (Amendment) Ordinance 2001 enables the
independent status of The Ombudsman and enables her to carry out her functions more
effectively. The Ombudsman is entrusted with full autonomy and statutory powers to conduct its
own administrative and financial business. The Ordinance also makesit clear that The
Ombudsman is not a servant or agent of the Government.

45.  Subject to The Ombudsman Ordinance, The Ombudsman may obtain any information
and documents from such persons as she thinks fit. She may summon any person to provide
information relating to her investigations and may enter any premises of the organisations under
her jurisdiction to conduct investigations. She also has sufficient means with which to ensure
that her recommendations are heard and acted upon.

46.  After investigating a complaint, The Ombudsman is empowered to report her opinion and
reasons, together with a statement of any remedy and recommendation that is considered
necessary, to the head of the organisation affected. If the recommendation is not acted upon
within areasonabl e timeframe, The Ombudsman may report the matter to the Chief Executive.
She may also do so if she believes that there has been a serious irregularity or injustice done.
Such reports are bound by law to be laid before the L egisative Council.

47.  With the exceptions of the Police and the Independent Commission Against Corruption
(ICAC), The Ombudsman has jurisdiction over all Government departments of the HK SAR and
major statutory bodies. Complaints against these two departments are handled by discrete,
dedicated bodies (see paragraphs 50 and 51 below). However, complaints of non-compliance
with the Code on Access to Information by the Police and the ICAC are still subject to The
Ombudsman’ s jurisdiction.

Equal Opportunities Commission

48.  The Equal Opportunities Commission (EOC) was established under the Sex
Discrimination Ordinance (SDO) in May 1996 and started full operation in September that year.
The Commission is responsible for conducting formal investigations, handling complaints,
encouraging conciliation between partiesin dispute, providing assistance to aggrieved personsin
accordance with the SDO, the Disability Discrimination Ordinance (DDO) and the Family Status
Discrimination Ordinance (FSDO). It undertakes research programmes and public education to
promote equal opportunitiesin the community. The Commission is also empowered to issue
codes of practice to provide practical guidelines to facilitate public compliance with the laws on
equal opportunities. Accordingly, it issued Codes of Practice on Employment in relation to the
SDO and the DDO in December 1996. It issued asimilar codein relation to the FSDO in

March 1998. The Code of Practice on Education under the DDO was issued in July 2001 to
assist educational establishmentsin fulfilling the requirements of the DDO.

Privacy Commissioner for Personal Data

49.  The Personal Data (Privacy) Ordinance (PDPO) provides for statutory control of the
collection, holding and use of personal datain both the public and private sectors. Its provisions
are based on internationally accepted data protection principles. It appliesto persona datato
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which access is reasonably practicable whether they are in computerised, manual (for example,
paper file), or audio-visual form. To promote and enforce compliance with its provisions, the
Ordinance provides for an independent statutory authority - the Privacy Commissioner for
Personal Data - with appropriate powers of investigation and enforcement. His responsibilities
also include promoting awareness and understanding of the Ordinance, publishing codes of
practice on how to comply with the Ordinance, and examining proposed legislation that may
affect the privacy of individualsin relation to personal data.

Complaints and investigations
The Police

50.  The Complaints Against Police Office (CAPO) investigates complaints about the conduct
and behaviour of members of the police force. The CAPO’ sinvestigations are monitored and
reviewed by the Independent Police Complaints Council (IPCC). The IPCC is an independent
civilian body comprising non-official members appointed by the Chief Executive from awide
spectrum of the community and include Members of the Legislative Council and the
Ombudsman or her representative.

The ICAC

51.  The Independent Commission Against Corruption Complaints Committee - established
in 1977 - monitors and reviews the handling by the ICAC of non-criminal complaints against the
ICAC and officers of the ICAC. Again, thisis an independent committee appointed by the Chief
Executive. The Committee comprises mainly of members of the Executive and Legidlative
Councils and a representative of the Ombudsman. Complaints against the ICAC or its officers
can be made direct to the Committee aswell asthe ICAC at any of its offices. Theinvestigation
of such complaintsis handled by a special unit of the Operations Department of the ICAC.
When the unit has completed its investigation of a complaint, its conclusions and
recommendations are submitted to the Committee for consideration.

Other disciplined services

52.  Other disciplined services departments maintain clear guidelines and procedures for
handling complaints. For example, the Correctiona Services Department (CSD), which runs
HKSAR'’s prisons, has a Complaints Investigation Unit to manage its internal grievance redress
system for staff, prisoners, and members of the public. These persons may also direct their
complaints to the Ombudsman. The existing complaint channels are considered effectivein
view of the number and the nature of complaints handled.

53.  The Immigration Department applies complaints procedures set out in the Immigration
Service Standing Orders made by the Director of Immigration under the authority of the
Immigration Service Ordinance. Complaints about abuse of authority or maltreatment by service
members can be made to the Director of Immigration and are investigated promptly in
accordance with the procedures in the Standing Orders. To ensure that all complaints are
properly handled, a Complaints Review Working Party examines the results of investigations,
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conduct reviews and recommends follow-up action whenever necessary. Persons who consider
that they have been improperly treated or that their cases have been mismanaged also have
access to the Ombudsman. [If there is prima facie evidence that a member of the Immigration
Service has committed a criminal offence, the Immigration Service will immediately report the
matter to the police for further investigation. Disciplinary procedures against Immigration
Service staff are also governed by the Immigration Service Ordinance and the Immigration
Service Standing Orders. Under section 8 of the Immigration Service Ordinance (Chapter 115),
unlawful or unnecessary exercise of authority resulting in loss or injury to any personisa
disciplinary offence.

INFORMATION AND PUBLICITY
Promotion of public awar eness of the human rightstreaties

54.  The Home Affairs Bureau of the HKSAR Government is responsible for promoting
public awareness of the rights and obligations stipulated in the human rights treaties applicable
to Hong Kong. Following the enactment of the BORO in 1991, the Committee on the Promotion
of Civic Education (CPCE) under the Home Affairs Bureau established a Human Rights
Education Sub-Committee to promote public understanding of the BORO and respect for human
rights as set out in the various treaties. Human rights have been one of the major emphases of
the CPCE’ swork. Recently, the CPCE hasincreased its efforts to promote a public
understanding of the Basic Law, which provides the constitutional guarantees for human rights
protection in the Region. A Basic Law Promotion Steering Committee - chaired by the

Chief Secretary for Administration - was established in January 1998 to guide promotional

strategy.

55. In 2002, the Bureau established a joint NGO/Government forum, the Committee on the
Promotion of Racial Harmony, to advise Government on the promotion of inter-racial respect
and tolerance and matters relating to the International Convention on the Elimination of All
Forms of Racial Discrimination. The Committee is serviced by the Race Relations Unit, also
established in 2002 under the auspices of the Home Affairs Bureau.

Government publications

56.  The Central People’'s Government of the People' s Republic of Chinais obliged to submit
reportsin respect of the HKSAR under various human rights treaties (but see paragraph 54
below in relation to the ICCPR). Draft reports are prepared by the Home Affairs Bureau and the
Health, Welfare and Food Bureau of the HKSAR Government. The Bureaux consult the
Legidative Council and non-governmental organisations on the state of the implementation of
these treatiesin Hong Kong. They address their views in the reports, which they table before the
Legidative Council - and publish in bound, bilingual format - after the Central Peopl€e’s
Government has submitted them to the United Nations. Copies are deposited in public libraries
and posted on the Internet for public inspection.
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Reports of the HKSAR in thelight of the ICCPR

57. In November 1997, the Central People’ s Government of the People' s Republic of China
announced that, in line with the Joint Declaration and the Basic Law, and considering that China
was not yet a signatory to the two Covenants, it would make reference to the provisions of the
two Covenants as applied to Hong Kong and transmit reports on the HKSAR to the

United Nations. China subsequently ratified the ICESCR in 2001 and the HKSAR' s reports
form part of China's reports under that Covenant.’® The Government of the HK SAR is
responsible for preparing the reports on the Region in relation to the ICCPR for transmission to
the United Nations.

3 The HKSAR’s second report under the ICESCR was submitted to the United Nationsin
June 2003 as part of China sinitial report under that Covenant.
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PART Il. REPORT ON THE IMPLEMENTATION OF PARTSI, Il
AND Il AND ARTICLE 40 OF THE COVENANT

Article1: Progressand development of democracy

58.  Articles45 and 68 of the Basic Law provide that the methods for selecting the Chief
Executive and for forming the Legid ative Council shall be specified in the light of the actual
situation in Hong Kong and in accordance with the principle of gradual and orderly progress.
The ultimate aims are the selection of the Chief Executive by universal suffrage upon
nomination by a broadly representative nominating committee in accordance with

democratic procedures, and the election of all members of the Legislative Council by universal
suffrage.

59.  Article 45 of the Basic Law also states that the specific method for selecting the
Chief Executive shall be as prescribed in Annex | to the Basic Law:

e The Chief Executive shall be elected by a broadly representative Election Committee;
and

e The Committee shall be composed of 800 members who shall be drawn from the
four sectors prescribed in article 2 of the Annex. The majority of the members on this
Committee are elected by various community and functional groups representing,
inter alia, labour, socia services, religious, professional, industrial, commercial,
financial and political sectors.

60.  The second term Chief Executive was elected in February 2002 by the 800-member
Election Committee, in accordance with the Basic Law and the Chief Executive Election
Ordinance (Chapter 569). Further details are provided in paragraphs 325 to 327 below in
relation to article 25.

61. Article 68 of the Basic Law states that the specific method for forming the Legidative
Council shall be prescribed in Annex 1l to the Basic Law. Annex |1 to the Basic Law provides
that the number of directly elected seats in the Legidative Council will increase from one-third
(20 seats) in the first term (1998-2000), to 40 per cent (24 seats) in the second term (2000-2004),
and to 50 percent (30 seats) in the third term (2004-2008).

62.  The second Legidlative Council Elections were held in September 2000. Twenty-four of
its members were elected by universal suffrage in accordance with the provisions of the Basic
Law. Further details are provided in paragraphs 272 and 273 below, in relation to article 25.

In July 2003, the Legidative Council enacted the Legisative Council (Amendment)

Ordinance 2003. The amendments provide the legal basis for the election (in 2004) of the

third term Legidative Council. Specifically, it provides that the number of directly elected seats
in the third term Legislative Council will be increased to 30 (50 per cent of all Legidlative
Council seats), as prescribed in the Basic Law.
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63.  Annex | to the Basic Law further providesthat if there is a need to amend the method for
selecting the Chief Executive for the terms subsequent to the year 2007, such amendments must
be made with the endorsement of atwo-thirds majority of all Legislative Council members and
the consent of the Chief Executive. They shall be reported to the Standing Committee of the
National People’ s Congress (NPCSC) for approval.

64.  Similarly, Annex Il of the Basic Law permits amendments to the method for forming the
Legidative Council after 2007, if thereisaneed to do so. Such amendments shall require the
endorsement of a two-thirds majority of all Legislative Council members and the consent of the
Chief Executive, and they shall be reported to the Standing Committee of the NPCSC for the
record.

Review of Constitutional Development in Hong Kong

65.  InhisPolicy Address of 7 January 2004, the Chief Executive said that the HKSAR
Government understood the community’ s concerns about Hong Kong' s future constitutional
development. He undertook that, on the basis of maintaining the “ One Country, Two Systems’
principle and adhering to the Basic Law, the Government would actively promote constitutional
development in Hong Kong. He also announced the establishment of the Constitutional
Development Task Force, which was to be led by the Chief Secretary for Administration. The
Task Force's members include the Secretary for Justice and the Secretary for Constitutional
Affairs. Itstasks areto examine in depth the issues of principle and legisative processin the
Basic Law relating to constitutional development, to consult the relevant departments of the
Central Authorities, and to gather the views of the public on the relevant issues. On 30 March,
the Task Force published its First Report on the issues of legidlative process. Thiswas followed,
on 15 April, by its Second Report on the issues of principle.

66.  On 15 April 2004, having consulted the Executive Council, the Chief Executive endorsed
the two Reports, agreeing that the methods for selecting the Chief Executive in 2007 and for
forming the Legid ative Council in 2008 should be amended, so as to enable Hong Kong's
constitutional development to move forward. He then submitted areport to the NPCSC, in
accordance with the Interpretation of the relevant provisions of the Annexesto the Basic Law
adopted by the NPCSC on 6 April 2004." The report requested the NPCSC to determine, in

! In accordance with the “ Interpretation by the Standing Committee of the National People’s
Congress of article 7 of Annex | and article I11 of Annex 1l to the Basic Law of the Hong Kong
Special Administrative Region of the People's Republic of China” adopted by the Standing
Committee of the Tenth NPC at its Eighth Session on 6 April 2004, “[t]he Chief Executive of the
Hong Kong Special Administrative Region shall make areport to the Standing Committee of the
National People’ s Congress as regards whether there is a need to make an amendment; and the
Standing Committee of the National People' s Congress shall, in accordance with the provisions
of articles 45 and 68 of the Basic Law of the Hong Kong Special Administrative Region of the
People’ s Republic of China, make a determination in the light of the actual situation in the

Hong Kong Special Administrative Region and in accordance with the principle of gradual and
orderly progress....”".
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accordance with the provisions of articles 45 and 68 of the Basic Law, and in the light of the
actual situation in the HKSAR and in accordance with the principle of gradual and orderly
progress, whether the methods for selecting the Chief Executive in 2007 and for forming the
Legidative Council in 2008 may be amended.

67.  On 26 April 2004, the NPCSC decided that:

(@ The election of the third Chief Executive of the HKSAR to be held in the
year 2007 shall not be by means of universal suffrage. The election of the Legidative Council of
the HKSAR in the fourth term in the year 2008 shall not be by means of an election of all the
members by universal suffrage. The ratio between members returned by functional
constituencies and members returned by geographical constituencies through direct elections,
who shall respectively occupy half of the seats, isto remain unchanged. The procedures for
voting on bills and motionsin the Legislative Council are to remain unchanged,;

(b) Subject to the above article of the Decision not being contravened, appropriate
amendments that conform to the principle of gradual and orderly progress may be made to the
specific method for selecting the third Chief Executive of the HKSAR in the year 2007 and the
specific method for forming the Legislative Council of the HKSAR in the fourth term in the year
2008 according to the provisions of articles 45 and 68 of the Hong Kong Basic Law and the
provisions of article 7 of Annex | and article 111 of Annex |l to the Hong Kong Basic Law.

68. Before making its decision, the NPCSC had fully considered the views of the public
gathered by the Constitutional Development Task Force. It had aso taken the initiative to meet
with various sectors in Hong Kong to listen to their views. The decision was made having
considered the full range of views expressed by the community on the pace of democratisation,
Hong Kong' s actual situation and the need to balance the interests of different sectors. The
decision also specified the scope for amendments. Accordingly, thereis still room for us to
adopt appropriate amendments for the two election methods for the gradual and orderly progress
of democratisation.

69. On 11 May 2004, in the light of the relevant provisions of the Basic Law and the
NPCSC' s decision, the Task Force published its Third Report, setting out the areas that may

be considered for amendment in respect of the methods for the selection of the Chief Executive
in 2007 and for forming the Legidative Council in 2008. Aswe were finalising this report, the
Task Force was gathering views and specific proposals from individuals and organisations in the
community. This process will continue until 31 August 2004. The Task Force will then
consolidate the views received for further public consultation.
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Article2: Ensuringto all individualsthe rightsrecognised in the Covenant
General

70.  Inparagraph 8 of its concluding observations on the initial report, the Committee
expressed the concern “that most of the recommendations formulated in the Committee’s
concluding observations' have not yet been implemented”. The position is that, after we
received the 1995 concluding observations, we gave each recommendation the most careful
consideration, both in the light of the Committee’ s concerns and having regard to Hong Kong's
prevailing situation and to the circumstances that the policies were designed to address. In
several instances, the Committee’ s concerns have been met. Taking those concerns seriatim with
their appearance in the 1995 concluding observations:

@ Discrimination against women (paragraph 13 of the 1995 concluding
observations): in paragraph 67 of theinitial report - in response to the regrets the Committee
had expressed in this regard - we explained that the Sex Discrimination Ordinance (Chapter 480)
had come into force; that the limit on damage awards had been removed; and that the District
Courts had been empowered to order the reinstatement of claimants;

(b) Viethamese asylum seeker s (paragraph 17 of the 1995 concluding
observations): in early 2000, the decision was taken to close the single remaining refugee
centre and to permit the integration into Hong Kong society of those remaining. The closure of
the Pillar Point open centre, which took place in June of that year, went ahead peacefully and
without incident. Thereisfurther discussion of thisissue in paragraphs 96 and 97 below in
relation to article 9; and

(© Official charge forms, charge sheets and court documents (par agraph 20 of
the 1995 concluding observations): in paragraph 276 of theinitial report, we indicated that we
expected to complete the production of authenticated bilingual charge sheets by June 1999. The
exerciseis complete and al charge sheets are now bilingual. So, too, are al police forms
relating to offenders and the charges that they may face.

71. It was with regret that - in some instances - we felt it necessary to respectfully differ with
the Committee as to what could or should be done. But, in all sincerity, we were obliged to
conclude that the positions we had formulated in relation to the issues in question were the
appropriate onesin the circumstances and having regard to the local conditions. In each
instance, we explained our position - and the reasoning behind it - in the body of our initia
report. We shall give further explanation in the following paragraphs. Those positions were not

! The reference was to the Committee’ s concluding observations of November 1995 on the
Fourth Periodic Report of the United Kingdom of Great Britain and Northern Ireland in respect
of Hong Kong. The report was to the Committee submitted in July 1995 and was heard in
October 1995. Here and throughout this report, we refer to this report as “the 1995 report” and
to the Committee’ s concluding observations thereon as “the 1995 concluding observations’.
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lightly reached and we have not, and will not, lose sight of the Committee’ s concerns and
recommendations as we continue to monitor our policiesin the coming years. Whereit is
practicable to do so, we will implement them either fully or in part.

72.  Againgt this background, commentators have asked us to explain our view that, while we
hold Treaty Bodies in the highest esteem and accord their concluding observations the utmost
respect and closest attention, we do not consider them to be binding international law. Our
position derives - inter alia but primarily - from the United Nations Manual on Human Rights
Reporting,” at page 40 under heading (c): “The essence of dialogue’:

“At this point, one must stress that the Committees are neither courts nor quasi-judicial
bodies. The nature of their activity may be of adifferent quality with regard to the
competence of some treaty bodies to receive and to examine individual complaints or
communications. However, it has never been claimed that the treaty bodies may perform
judicia or quasi-judicial functionsin the consideration of States Parties’ reports. The
Committees, as aresult of the dialogue, do not issue ajudgement regarding the degree of
implementation of the provisions contained in the relevant instrument in the reporting
State.

The purpose of the dialogue is rather to assist the reporting State in the implementation of
itstreaty obligations. The dialogue should clarify the scope and the meaning of the treaty
obligations and should highlight those aspects that may have been neglected by the
authorities of the reporting State. It isin this spirit that the members of the Committees
raise issues of concern to them, ask their questions, and formul ate their comments
accordingly at the end of the consideration of areport. And it isin the same spirit that
the written comments of the Committee as awhole are formulated at the conclusion of
the consideration of areport.”

73. In implementing our obligations under the treaties, we act in good faith in deciding how
and when to act on the Treaty Bodies' concluding observations. We regard this as the
prerogative of governments that have the ultimate responsibility for the governance and well
being of their people. In so doing, they must exercise their best judgement as to what is or is not
conducive to the common weal and act upon that judgement even when that may entail deferring
action in accordance with a particular Treaty Body recommendation. In thisregard, we consider
our position to be consistent with the view that the Committee expressed in its general

comment 3 of 1981,° where the Committee noted that:

“... article 2 of the Covenant generally leaves it to the States parties concerned to choose
their method of implementation in their territories within the framework set out in that
article.”

2 Soft cover edition, 1997.

3 Thirteenth session.
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74.  That said, we must point out that, while the recommendations in the concluding
observations and the decisions of the treaty bodies are not directly binding on the courts in Hong
Kong, the courts have often used them in the construction of statutes and cases. For example, in
the case of Shum Kwok Sher v HKSAR,* the Court of Final Appeal held that:

“In interpreting the provisions of Chapter |11 of the Basic Law and the provisions of the
Bill, the Court may consider it appropriate to take account of the established principles of
international jurisprudence as well as the decisions of international and national courts
and tribunals on like or substantially similar provisionsin the ICCPR, other international
instruments and national constitutions.”

75.  Action on concluding observations is not of course, the only way in which governments
give effect to their treaty obligations. It is also important that they ensure that their laws,
policies, and administrative measures are consistent with those obligations. Thus, in

Hong Kong, when legislation is being prepared, or when Government policies are formul ated,
the Department of Justice advises the responsible bureau or department on the compatibility of
those proposals with the treaties as applied to Hong Kong. When providing such advice, the
Department draws substantially on the relevant concluding observations and General Comments
of the treaty bodies.

Human Rights Commission

76. In paragraph 9 of its concluding observations, the Committee stated that it remained”
concerned that there is no independent body established by law to investigate and monitor
human rights violations in HK SAR and the implementation of Covenant rights’. Local
commentators have continued to echo this concern.

77.  Weare aware that the Committee has in mind the establishment of a dedicated human
rights commission. We have long appreciated the need for a framework to monitor and
implement the rights guaranteed in the Covenant and the other human rights treaties that apply to
Hong Kong. But, having carefully examined our existing framework, we reached the position
explained in paragraphs 21 and 22 of our initial report (in relation to article 2), where we
observed that a Bill of Rights enabled the courts to provide effective remedies against violations
of human rights. Thiswas, aswe said there, complemented by atruly independent judiciary, a
sound and comprehensive legal aid system, an effective Ombudsman, and an active

advisory committee on civic education. We pointed out, too, that the Government also

operated in the full view of afree and active press and was monitored by local and

international NGOs.

78.  Wetook the view that those safeguards provided a sound framework for the protection
and enhancement of human rights. Indeed, they had served Hong Kong well and we concluded
by reaffirming our belief that it was sensible to continue with this framework rather than to

* [2002] 2 HKLRD 792, at paragraph 59.
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devise an entirely new institution with awide-ranging but imprecise remit in the field of human
rights. However, in the light of the Committee’ s continued concern, we shall keep in view any
future changes of circumstance that may require us to reconsider our position.

Review of the Equal Opportunities Commission (EOC)

79.  The EOC'sfunctions are as explained in paragraph 23 of the initia report, in relation to
article 2 of the Covenant. In order to perform its functions more efficiently and effectively, the
EOC commissioned consultants to review its complaint handling procedures, organisational
structure and other related matters. The review was completed in 2002 and the EOC has taken
its recommendations forward.> In so doing, it has tightened its investigation and conciliation
procedures with aview to greater efficiency.

Human rights education

80. Thepositionisessentially as explained in paragraphs 27 to 34 of the initial report, in
relation to article 2 and as updated in paragraphs 13.61 to 13.69 of our second report under

the ICESCR, in relation to article 13 of that Covenant. Annex 3 explainsthe position in

relation to civil servants. The position in regard to judgesis essentially as explained in
paragraphs 30 to 32 of theinitia report: Hong Kong's Judiciary continues to operate within the
international world of the Common Law and follows developmentsin all areas of law - including
human rights law - in other common law jurisdictions. To ensure that judges knowledge of
these matters remains current, the Judicial Studies Board provides them with continuing
education and training. Human rights law is one of many new areas that are emphasised.

The Ombudsman

81.  Theroleof The Ombudsman isessentialy as explained in paragraph 35 to 39 of the
initial report in relation to article 2. However, The Ombudsman’ s jurisdiction now covers

17 statutory bodies, rather than the 14 previously reported. The Ombudsman (Amendment)
Ordinance of December 2001 added the Equal Opportunities Commission and the Office of the
Privacy Commissioner for Personal Data under the jurisdiction of The Ombudsman.

82.  Under section 3 of The Ombudsman Ordinance (Chapter 397), The Ombudsman is now a
corporation sole, with full statutory power to conduct the administrative and financia business of
the Office. The Ordinance empowers her to sue and to be sued; to appoint staff and technical or
professional advisers; to acquire and hold property; to enter into contracts; and to charge fees for
services provided. Section 6B of the Ordinance specifically provides that The Ombudsman is
not a servant or agent of the Government. Sheis subject to the scrutiny of the Director of Audit

> Thisreview is not to be confused with the 2002 Government review of the remuneration
packages of the senior executives of Government-funded bodies, including the Commission.
That was a discrete exercise, the purpose and outcome of which are explained in paragraph 2.19
of our second report under the ICESCR, in relation to Article 2 of that Covenant.
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in regard to the economy, efficiency and effectiveness with which she expends resources. Sheis
also subject to the control of the Prevention of Bribery Ordinance (Chapter 201). Together, these
measures ensure the independence of The Ombudsman and the effective public monitoring of

her Office.

83. In the year 2002-03, The Ombudsman received 14,298 enquiries and 4,382 complaints.

A total of 124 complaints were investigated, of which The Ombudsman found 54 substantiated
or partially substantiated, and made 173 recommendations to redress grievances and improve
public administration. She also completed six direct investigations, making 72 recommendations
in relation to them. Aspreviously reported (in paragraph 39 of theinitia report), the
Government accepts and acts on almost al The Ombudsman’s recommendations. The practices
to ensure transparency remain as explained in paragraph 39 of the initial report.

The Administrative Appeals Boar d
84.  Theposition isasexplained in paragraphs 40 to 42 of the initial report.
Complaints against the Police

85. In paragraph 50 of the initial report, we explained the role of the Complaints Against
Police Office (CAPO) and its civilian overseer, the Independent Police Complaints Council
(IPCC). Since then, we have taken steps to increase transparency:

@ The IPCC Observers Scheme (initial report, paragraph 51 (a)): in
September 1999, we expanded the Scheme by appointing retired IPCC members and other
community leaders as Lay Observers. The Lay Observers can observe CAPO investigations on
both a scheduled and surprise basis. Initialy, there were 29 Observersin the new class. Now,
there are 68 (30 June 2003). And the number of observation exercises has also increased
significantly: from fivein 1997 to 260 in 2002;

(b) The Serious Complaints Committee: thisisaspecial panel within the IPCC,
which the Committee established in 1997 in order to monitor selected serious complaints, such
as allegations of assaults resulting in serious injuries and cases of wide public interest. The
Committee requires CAPO to provide monthly progress reports on the cases so selected. The
Committee may seek clarification of matters contained in those reports before CAPO concludes
its investigations into the casesin question. 1n 2002, some 19 cases were selected for special
monitoring;

(© Meetings. the bi-monthly joint meetings between the IPCC and the CAPO have
been partially open to the public since March 1998. The minutes of the open part of those
meetings are publicly available on the IPCC’ s web site; and

(d) Perfor mance pledges (initial report, paragraph 51(b) (i)): the CAPO has
consistently maintained an achievement rate of over 90% in the fulfilment of the performance
pledges previously reported.
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Satistics

86.  Thetable below provides an analysis of the results of investigation endorsed® by the
IPCC between 1 January 1998 and 30 June 2003.

Result of investigation 1998 1999 2000 2001 2002 2003
(to 30 June)
(1) Allegations fully investigated

Substantiated/substantiated 149 223 221 241 246 114

other than reported
Not fully substantiated 63 109 54 30 19 7
Unsubstantiated 666 1011 1087 1123 986 456
False 301 410 470 383 354 114
No fault 149 233 374 478 397 180
Sub-total: 1328 1986 2 206 2 255 2002 871

(31.6%) | (36.9%) | (37.2%) | (36.9%) | (32.2%) | (29.9%)

(2) Casesnot fully investigated

Withdrawn/not pursuable/ 1782 | 2127 | 2303 | 2357 | 2542 | 1277
curtailed (42.4%) | (39.5%) | (38.8%) | (38.6%) | (40.9%) | (43.8%)
(3) Informal resolution 1090 | 1272 | 1425 | 1491 | 1669 769
(26.0%) | (23.6%) | (24.0%) | (24.4%) | (26.9%) | (26.4%)
Total 4200 | 5385 | 5934 | 6103 | 6213 | 2917

Note: A complaint may consist of more than one allegation.
Responseto the 1999 concluding observations

87.  Inparagraph 11 of its concluding observations on the initial report, the Committee took
“the view that the Independent Police Complaints Council has not the power to ensure proper
and effective investigation of complaints against the police”. The Committee remained
concerned “that investigations of police misconduct are still in the hands of the police
themselves, which undermines the credibility of these investigations”. It recommended that “the
HKSAR should reconsider its approach on this issue and should provide for independent
investigation of complaints against the police’.

88. Wemust stress that our system does not rely exclusively on the good faith of serving
members of the Police Force. The CAPO operates independently of all operational and support
formations of the Police. And the IPCC closely monitors and reviews CAPO’ s investigations of
complaints against the police. The IPCC is an independent civilian body comprising non-official
members from a wide spectrum of the community, including members of the Legidlative Council
and the Ombudsman or her representative. It is serviced by its own full-time secretariat.

® In this context, ‘endorsed’ means that, having examined the findings of CAPO investigations,
the IPCC agrees with them. If it does not, the IPCC can ask CAPO to clarify areas of doubt or
to re-investigate the complaint.
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89.  There are effective checks and balances to ensure that complaints are handled thoroughly,
fairly and impartialy. The CAPO prepares detailed investigation reports on all complaints.
These are submitted to the IPCC, which then rigorously examines them. Where IPCC members
have doubts about a particular investigation, they may invite the complainants, complainees and
witnesses to interviews. The Council can also ask CAPO to submit for its reference any
document or information relevant to a complaint. In discharging their duties, members of the
IPCC may observe the CAPO’ s investigationsin person, on either a surprise or a scheduled
basis. If the IPCC is not satisfied with the results of an investigation, it can ask CAPO to clarify
any doubts or to reinvestigate the complaint. It may also bring the case to the personal attention
of the Chief Executive, together with recommendations as to its disposition. Clearly, therefore,
the IPCC has adequate means to ensure that investigations are conducted properly and
effectively.

90.  Over the years, we have introduced numerous measures to improve the credibility and
transparency of the system. In particular, the Observers Scheme and the IPCC Interviewing
Witness Scheme have improved the Council’ s ability to monitor the CAPO investigations. Other
measures have included the establishment of a special IPCC panel to monitor serious complaints
and appointing retired members of the IPCC and other community leaders as Lay Observers of
the CAPO investigations. We believe that this progressive, incremental approach is prudent and
appropriate for Hong Kong.

91.  Tofurther improve the existing system, we are taking steps to convert the IPCC into a
statutory body and we are preparing draft legislation to put this proposal into effect. Inter alia,
thiswill empower the IPCC to legally oblige the CAPO to submit for the IPCC’ s examination
statements and videotapes taken during investigations of complaints. Consultations conducted in
March 2002 indicated that this proposal enjoyed public support.

92. A comparative study that we conducted in 1996 indicated that our system was on par
with corresponding systemsin other parts of the developed world. The study indicated that ours
was one of the most sophisticated systemsin Asia: indeed, Hong Kong was one of the few
Asian territories where complaints against the police were subject to the oversight of acivilian
body. But the study was not confined to Asia. It also covered jurisdictions (at both the
metropolitan and federal levels) in Australia, Canada, and the United States. In most
jurisdictions, complaints against the police were investigated solely or mostly by the police.
With the improvements instituted and being planned for in our police complaints system, we
consider that it will continue to serve Hong Kong well.

Status of the Covenant in Hong Kong law
93.  Article 39 of the Basic Law provides that:

“The provisions of the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights, and international |abour
conventions as applied to Hong Kong shall remain in force and shall be implemented
through the laws of the Hong Kong Special Administrative Region.
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The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as
prescribed by law. Such restrictions shall not contravene the provisions of the preceding
paragraph of this article.”

Additionally, the BORO provides for the incorporation into the laws of Hong Kong of the
provisions of the ICCPR as applied to Hong Kong. Those provisions are contained in the Bill of
Rights, which forms Part |1 of the Ordinance.

94, In 2002,” the Court of Final Appeal determined the approach to the interpretation of
article 39 of the Basic Law and the provisions of the Bill of Rights:

“It is established that article 39, being part of Chapter |11 of the Basic Law, which
provides for the fundamental rights and duties of the residents of the HKSAR, isto be
given both a purposive and generous interpretation (Ng Ka Ling & Othersv Director of
Immigration (1999) 2 HKCFAR 4 at pp.28D-29A, per Li CJ). The same approach isto
be adopted to the provisions of the Bill as the object of those provisionsisto guarantee
the fundamental rights and freedoms of the residents of the HKSAR.”

Details of the case are explained in paragraphs 239 to 241 below, in relation to article 15.

95.  The Court of Final Appeal further explained® how the Covenant operates - under
article 39 (2) of the Basic Law - to protect the rights and freedoms of Hong Kong residents:

“Article 39(2) is protective of the rights and freedoms of Hong Kong residents. Its
provisions make it clear first, that such rights and freedoms may not be restricted unless
as prescribed by law. Secondly, even if the restrictive measures are prescribed by law,
article 39(2) provides that the restrictions shall not contravene provisions of the ICCPR
as applied to Hong Kong, that is, asincorporated by the Bill. Thus, in the context of
rights recognised by the ICCPR as applied to Hong Kong (whether or not such rights are
also enshrined in the Basic Law), article 39(2) spells out two requirements, which any
purported restriction must satisfy.”

96. In the same case, the Court also held that the Covenant as applied to Hong Kong - and as
incorporated by the Bill of Rights - only provided for minimum standards for rights that are
internationally recognised. The Basic Law can provide for rights additional to such minimum
standards. It isto be noted that, pursuant to article 41 of the Basic Law:

“Persons in the Hong Kong Special Administrative Region other than Hong Kong
residents shall, in accordance with the law, enjoy the rights and freedoms of Hong Kong
residents prescribed in this Chapter.”

Thus, non-HK SAR residents who are in Hong Kong also enjoy the rights prescribed in the
Covenant as applied to Hong Kong.

" In Shum Kwok Sher v HKSAR [2002] HKLRD 793, at 809.

® In Gurung Kesh Bahadur v Director of Immigration [2002] 2 HKLRD 775, at 784.
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97. In addition to the provisionsin Chapter |11 of the Basic Law (particularly article 39) and
the Bill of Rights, the Covenant has effect in domestic law through:

(@ Other provisionsinthe Basic Law (articles 8, 11, and 160: see paragraph 98
below);

(b) Other ordinances; such as the three anti-discrimination laws; and
(© Administrative means.

98.  Article 8 of the Basic Law provides for the continuation of the laws previoudly in forcein
Hong Kong, except for any that contravene the Basic Law and subject to any amendment by the
legislature of the HKSAR. Article 11 providesthat “no law enacted by the legislature of the
Hong Kong Special Administrative Region shall contravenethislaw”. Article 160 provides,
inter alia, that “if any laws are later discovered to be in contravention of this, they shall be
amended or cease to have force in accordance with the procedure as prescribed by this Law.”
Thus, any provision in domestic legislation enacted after the reunification that purported to
restrict the rights and freedoms of Hong Kong residents and was not in conformity with

article 39 (2) would contravene the Basic Law and could not be enforced by the Hong Kong
courts.

99. Following the enactment of the BORO in 1991, we examined all then existing laws,
amending those found to be inconsistent with the provisions of the BORO and thence the
Covenant. All subsequent legislation had to be cleared by the then Attorney General’ s Chamber
(now the Department of Justice) for consistency with the BORO and, indeed, Hong Kong's
obligations under al the international human rights treaties that apply toit. In any event, articles
8 and 160 ensure that any provision in pre-1997 legislation that breached article 39(2) of the
Basic Law would not be enforceable.

Effect of the Covenant in Hong Kong law

100. Commentators have called on the Government to make clear whether it accepts that the
provisions of the Covenant have ‘full and immediate effect’. The position is as explained in the
following paragraphs, some of which - for the sake of cohesive discussion and easy reference -
reiterate information provided elsewhere in this report (for examplein Part |,

paragraphs 34 to 35).

101.  Inits General Comment No. 3,° the Committee on Economic, Social and Cultural Rights
took the view that:

“The concept of progressive realisation constitutes a recognition of the fact that full
realisation of al economic, social and cultural rights will generally not be able to be
achieved in ashort period of time. In this sense the obligation differs significantly from
that contained in article 2 of the International Covenant on Civil and Political Rights
which embodies an immediate obligation to respect and ensure all of the relevant rights.”

® Fifth session, 1990.
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102. In Chan Mei Yee and another v Director of Immigration, ° the court - referring to an
academic text™ - observed that:

“In respect of ICCPR, the author stated that the obligations imposed on the States are
absolute and immediate. They are absolute because they are not expressed as being
limited either by the resources available to the State, or by reference to the means to be
employed in performing them. They are immediate in that each State is bound to take the
necessary steps to secure the human rights and fundamental freedoms concerned from the
moment the treaty comes into force for that State.”

103. Thus, the balance of opinion isthat the Covenant does impose immediate international
treaty obligation on its State Parties. Under article 2 (2), the Parties undertake “to take the
necessary steps ... or other measures as may be necessary” to give effect to the rights recognised
in the Covenant. The BORO incorporates the provisions of the Covenant as applied to Hong
Kong into our domestic law. Individuals who feel that the Government or any person acting on
its behalf has violated their rights under the Bill of Rights and the Covenant may seek judicial
remedy or relief from the Court. And, by virtue of the provisions of the Basic Law, our
constitutional document, in particular article 39, any restriction of a Covenant protected right as
applied to Hong Kong - and that contravenes article 39 - is a breach of the Basic Law.

19 HCAL No 77/1999, 13 July 2000.

1 “The International Law of Human Rights’ by Paul Sieghart.
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Article 3: Equal Rightsof men and women
Responseto the 1999 concluding observations

104. In paragraph 16 of its concluding observations on the initial report, the Committee
expressed the concern that:

“... the educational system in the HKSAR discriminates against girlsin selection for
secondary schools, that considerable differences exist in the earning levels between men
and women, that women are under-represented in public boards and public offices, and
that there is discrimination against women in the Small Home Policy. The HKSAR
should adopt positive measures to overcome discrimination against women and should
ensure equal pay for work of equal value.”

We address these concerns seriatim in the paragraphs that follow.
The education system

105. Wearefully committed to both the principle and the practice of gender equality: inthe
schoolsand in all other spheres of life. The Committee’s concernsin this regard relate to the
system for the transfer of students from primary to secondary schools, which isknown as the
Secondary Schools Placement Allocation system (the SSPA). When this was formulated,
some 20 years ago, there was no intention that it should in any way discriminate between

the sexes. On the contrary, it was designed specifically with a view to making due

allowance for inherent imbalances in the natural maturation processes. These include the fact
that - generally speaking - boys develop later than girls do.

106. In 2000, the EOC brought judicial review proceedings against the Director of Education,
aleging that certain, gender-based, features of the SSPA discriminated against individual pupils
on the ground of their sex and that the SSPA was therefore unlawful.* In June 2001, the Court
ruled for the Commission. Those features were removed with effect from the 2002 allocation
exercise and the system now fully conforms to the laws of Hong Kong.

Earning differentials. equal pay for work of equal value

107. In 1997, the EOC commissioned an inter-university research team to conduct a feasibility
study on the implementation of equal pay for work of equal value in the context of Hong Kong.
The team completed its report in October 1998. Since then, the EOC has convened two
conferences to discuss the concept in the public arena. The first (March 2000) was essentially a
local forum. At the second (October 2001), a panel of international experts shared their
experience with local employers, human resources practitioners, policy-makers, labour
representatives, and human rights activists. Also in 2001, the Government provided the EOC
with funding to commission a study of the subject with aview to promoting its implementation

! There were three such features: the separate scaling of boys' and girls' internal assessment
results, separate banding for boys and girls in the arrangement of the allocation order, and
pre-determined gender quotas for co-educational secondary schools.
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in Hong Kong. The study is being conducted in three phases. The first, which concerns the
public sector, has been completed. The second and third will focus on the private sector. The
EOC is studying the findings and will consider the way forward.

Advisory boardsand committees

108.  Currently (mid-2003), there are 8,600 places on the boards and committees for non-
official members, of which women fill 20%. We endorse the Committee’s view that thereisa
need for more balanced representation on the boards and committees and have taken proactive
measures to that purpose. To that end, in 2002, all Government bureaux and departments were
asked to review the memberships of advisory and statutory bodies with alow representation of
women. In so doing, they were required to take gender perspectives into account when making
recommendations for appointments. For benchmarking purposes, we have set a working target
of at least 25% female membership. We will monitor progress with aview to raising the
benchmark in the longer term in line with international norms. There is also discussion of these
issues in paragraphs 120 to 124 and paragraphs 310 to 312 of our second report under the
CEDAW, inrelation to articles 7 and 14 of that Convention.

109. Alsoin 2002, we conducted a special exercise, inviting women? to express interest in
contributing to the work of the boards and committees, and to enter their personal datain the
Government database so as to enlarge the pool of potential female candidates for appointments.

110. Thereisfurther discussion of the advisory boards and committees in paragraphs 349
to 351 below, in relation to article 25.

Women in public office

111. Inparagraph 77 of theinitial report, we explained how the number of women in the civil
service directorate had steadily increased during the 1990s. That trend has continued. The
number of female directorate officersin the Civil Service hasincreased from 129 (10.2%)

in 1992, to 244 (18.9%) in 1997, and to 347 (24%) in 2002. In June 2003 (the cut-off date for
thisreport), 24.1% of al directorate officers were women: 27.5% higher than 1997 and 136.3%
higher than 1992. The percentage of female staff in the Civil Service stood at 33.7% in

June 2003. Among the 19 Principal Officials,? both the Secretary for Justice and the Secretary
for Environment, Transport and Works are women. So, too, is the Ombudsman.

112. Directorate officers and officers who are serving outside the Region in our Economic and
Trade Offices, often represent the HKSAR at the international level. There are 11 such Offices,
female officers head four of them. Women have actively represented the HKSAR Government in
the work of international organisations and have contributed substantially to international fora
organised by such institutions as Asia-Pacific Economic Co-operation, the World Trade

2 The women so invited included members of NGOs, chambers of commerce, and professional
bodies.

3 See paragraph 25 in Part | of this report.
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Organisation, and the World Health Organisation. And many women have been members of the
HKSAR Government teams that attend the hearings of our reports under the international human
rights treaties.

The Small House Policy

113. Theposition is as explained in paragraph 309 of our second report under the CEDAW, in
relation to article 14 of that Convention.

Other developments

114. Thefollowing paragraphs advise the Committee of significant developmentsin relation
to the advancement of women in areas that were not specifically discussed in the 1999
concluding observations.

The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)

115.  Our work to fulfil our obligations under the CEDAW and to advance the status of women
in Hong Kong are explained in detail in our second report under the Convention, which isto be
submitted as part of the China sfifth periodic report. We will provide the Committee with
copies before the hearing of the present report.

The Women’s Commission

116. We established the Women’s Commission in January 2001 to demonstrate our
commitment to promoting the well being and interests of women in Hong Kong. The
Commission is a central mechanism and advises the Government on a strategic overview of
women issues. Itsremit isto identify women’s needs and to address their concerns holistically
and systematically. To those ends, it has devel oped along-term vision and strategy for the
devel opment and advancement of women in Hong Kong. Its programme of work is described in
summary form in paragraphs 3.2 to 3.6 of our second report under the ICESCR in relation to
article 3 of that Covenant. It isdiscussed in greater detail in paragraphs 15 to 24, 28 to 35, 38,
and 45 in relation to articles 2, 3, and 4 of that Convention.

Women in rural elections

117. We addressed thisissue in paragraphs 72 and 73 of theinitia report, in relation to
article 3. But the subject has wider implications that go beyond the question of gender equality
and we consider it more appropriate to address it under article 25: see paragraphs 352 to 359
below.

Sex Discrimination Ordinance

118. The position isessentialy as explained in paragraph 3.7 of our second report under the
ICESCR, in relation to article 3 of that Covenant.
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Article4: Public emergencies

119. The position is as explained in paragraphs 88 to 92 of the initial report. But
commentators have said that proposals to introduce legislation to give effect to article 23 of the
Basic Law have a bearing on the question of public emergencies. For coherence of discussion,
those proposals are discussed in paragraphs 381 to 396 below. The latter form a special chapter
(Chapter 28) that we have added in order adequately to address this complex and high profile
subject, without unduly over-burdening the chapters that address individual articles of the
Covenant. Aswe emphasise there, article 23 of the Basic Law imposes a constitutional duty on
the HKSAR to legislate on its own to protect national security. We cannot envisage how such a
law, which must comply with the provisions of the Basic Law (specifying that both the
provisions of the Covenant and those of the ICESCR as applied to Hong Kong shall remain in
force), would infringe the provisions of article 4.
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Article5: Prohibition on the destruction of any rights and freedoms
recognised in the Covenant

120. The position is as explained in paragraph 93 of the initial report. But acommentator has
said that proposals to enact legidation to give effect to article 23 of the Basic Law (BL23) would
amount to the destruction of rights and freedoms recognised in the Covenant, particularly those
inarticles4, 14, 17 to 19, 21 and 22.

121. For thereasonsin paragraph 119 above in relation to article 4, this concern - and others
that have been expressed in regard to the BL23 proposals - are addressed in the special chapter
referred to in paragraph 119. However, we take this opportunity to advise the Committee that,
for the reasons explained in chapter 28, the proposals do not destroy, diminish, or compromise
any of the rightsin the Covenant. Were they to do so to any extent whatever, they would be
unlawful and in breach of the Basic Law.
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Article6: TheRighttoLife
Deathsin police custody
122. The procedures are as explained in paragraphs 98 and 99 of the initial report.

123.  Between 1 July 1998" and 30 June 2003, 18 persons died in the official custody of the
Police. The Coroner examined all 18 cases and found none of them to be caused by unlawful
killing. Five of the deceased were found to have committed suicide, seven to have died by
natural causes, and three by accident. The Coroner brought an open verdict in the remaining
three cases.

124.  In response to recommendations by the Coroner in respect of some of the 18 cases, the
Police have introduced improved proceduresin relation to the detention of persons. Examples
include the introduction of frequent but irregularly timed cell checks, enhanced training of police
officers in the handling of detained persons, and the installation of close circuit televisionsinside
the cell complex to control accessto cell blocks.

Deathsin custody of the Correctional Services Department
125. Procedures are essentially as explained in paragraph 101 of the initial report.

126. Between 1 July 1998 and 30 June 2003 (the period covered by this report), 105 prisoners
died in custody. To date, 91 cases have been presented before the Coroner who found no
misconduct on the part of the Correctiona Services Department. The remaining cases are
pending openings in the court timetable. Among the 91 cases, 15 of the deceased were found to
have committed suicide, 72 to have died by natural cause and the Coroner brought open verdicts
in the remaining four cases. The Coroner’s Court has given recommendations in 24 out of the 91
cases.

127. The Department takes every possible measure to prevent deathsin custody. Task

groups - comprising mainly but not exclusively Correctional Service officers” - are appointed to
inquire into each case of death. Their and the Coroner’ s recommendations will be put into effect
if they are considered appropriate.

128. Examples of measures that have been taken in response to recommendations by either the
task groups or the Coroner include the early identification of inmates requiring special attention,
regular monitoring and observation, installation of close circuit televisions, modification of cells
and building infrastructure, and regular staff training.

! The*cut-off’ date for theinitial report was 30 June 1998. Paragraph 123 updates the
information in paragraph 100 of that report.

2 Examples of non-Departmental members of atask group include a Justice of the Peace and a
representative of the Hospital Authority.
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Death in custody of the Customs and Excise Department

129. There was one such death in the period covered by thisreport. It occurred in 1999. The
Coroner found no misconduct on the part of the Department.

Death in custody of the Immigration Department

130. There was one such death during the reporting period. It occurred in May 2003, when a
Korean male - who was detained pending removal at the Immigration Detention Quarters, Hong
Kong International Airport - committed suicide by hanging. The inquest into his death was il
In progress when we were finalising this report.

Death in custody of the Independent Commission Against Corruption
131. There have been no deaths during the reporting period.
Concluding observations of November 1999

132. In paragraph 14 of its concluding observations on the initial report, the Committee
expressed concern in regard to persons facing deportation from Hong Kong and their rights
under articles 6 and 7 of the Covenant. Those concerns are addressed in paragraphs 141 to 142
below, in relation to article 7.
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Article7: Notortureor inhuman treatment and no
experimentation without consent

Instances of the alleged use of torture

133. Inthe period covered by this report (1 July 1998 to 30 June 2003), there have been no
reports of torture as defined in the Crimes (Torture) Ordinance (Chapter 427) involving the
Immigration Department, the Correctional Services Department, the Customs and Excise
Department, the Hong Kong Police Force or the ICAC.

134. Inparagraphs 109 to 112 of theinitial report, we discussed the case of four Police
officers who were found guilty of assaulting a drug addict to force a confession. We take this
opportunity to inform the Committee that al four officers received custodial sentences and have
been dismissed from the Police Force.

Extradition and the Fugitive Offenders (Torture) Order
135. The positionisas explained in paragraphs 113 to 115 of the initial report.

Training of disciplined forcesin relation to the provisions of the CAT and the Crimes
(Torture) Ordinance

Police

136. The position isas explained in paragraph 116 of theinitial report.
Immigration Department

137. Theposition isas explained in paragraph 119 of theinitial report.

Correctional Services Department, Customs and Excise Department, and the Independent
Commission Against Corruption

138. The position is as explained in paragraphs 117 to 124 of theinitial report.
Protection for patients detained under the mental health legislation

139. The position is essentialy as explained in paragraphs 125 to 129 of theinitial
report.

Protection of personswith mental illness or disability against treatment
without consent

140. The position is essentially as explained in paragraphs 134 to 138 of theinitial
report.
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Per sons facing deportation

141. In paragraph 14 of its concluding observations on theinitial report, the Committee said
that:

“In the light of the fact that the Covenant is applied in HKSAR subject to areservation
that seriously affects the application of article 13 in relation to decision-making
procedures in deportation cases, the Committee remains concerned that persons facing a
risk of imposition of the death penalty or of torture, or inhuman, cruel or degrading
treatment as a consequence of their deportation from HKSAR may not enjoy effective
protection. In order to secure compliance with articles 6 and 7 in deportation cases, the
HKSAR should ensure that their deportation procedures provide effective protection
against the risk of imposition of the death penalty or of torture or inhuman, cruel or
degrading treatment.”

142. We appreciate the Committee’ s concerns. But we believe that our reservation against
article 13 of the Covenant does not in any way compromise the position of persons facing
deportation. Asamatter of law, they have ample opportunities to make representations against
deportation. That is, they may:

(@ L odge objections against the decision with the Chief Secretary for Administration
within 14 days, for consideration by the Chief Executivein Council. Wherejustified,
deportation orders may be suspended or rescinded. And the most careful consideration is given
to claims that the deportees could face the death penalty, or torture or inhuman, cruel or
degrading treatment as a consequence of their deportation;

(b) Apply to the Court for judicial review; and

(© Petition the Chief Executive under article 48 of the Basic Law for the suspension
or rescission of their deportation orders.
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Article8: Nodavery or servitude; no forced or compulsory labour
General

143. The position isessentialy as explained in paragraphs 139 to 149 of the previous report.
But there have been developmentsin regard to the employment of foreign domestic hel pers that
we will addressin this section of the report, though they do not in any sense entail slavery,
servitude, forced, or compulsory labour.

The minimum allowable wage for foreign domestic helpers

144. Most Hong Kong employees freely negotiate their remuneration packages with their
employers. But - as a special safeguard and to protect local employees from competition from
cheap imported labour - foreign domestic helpers, uniquely in Hong Kong, receive a‘minimum
allowable wage' (‘the wage').

145. The wageis subject to annual review, a process that takes account of Hong Kong's
overall economic and employment situation against a basket of economic indicators. In the past
three decades, the wage was adjusted 18 times. All but one were upwards, five entailing
increases of over 20%.

146. In February 2003, on the basis of the recently completed annual review, the decision was
taken to reduce the wage by HK$400 (or 10.9%) from HK$3 670 (US$470.5) to HK$3 270
(US$419.2) with effect from 1 April 2003. The level of reduction reflected, inter aia

(@ A drop of 17% in the median monthly income of households that employ foreign
domestic helpers;

(b) A fal in the median monthly employment earnings of workersin elementary
occupations' by about 16%; and

(© A risein the seasonally adjusted unemployment rate from 6.3% to 7.2%, between
February 1999 (when the wage was last adjusted) and end-2002.

The Employees Retraining L evy on employers of foreign domestic helpers

147.  Sincethe early 1990s, employers of workers imported under the ‘labour importation
scheme’ have paid an * Employees Retraining Levy’ > Thelevy is used to finance the training
and retraining by the Employees Retraining Board of local workers displaced by

economic restructuring. In February 2003, we took the decision to impose the

‘Employees Retraining Levy' on employers of foreign domestic helpers, with effect

from 1 October 2003.

! Resident domestic helpers (including foreign helpers) are classified as “workersin elementary
occupations’, in line with the job classification recommended by the ILO.

2 Thelevy is made under section 14 of the Employees Retraining Ordinance.
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148. The decision to so extend the levy reflects the fact that, like their counterparts in other
sectors who employ workers under the labour importation scheme, employers of foreign
domestic hel pers enjoy the benefits of services offered by overseas rather than local workers.
We therefore considered it reasonable for them to contribute towards the training and retraining
of the local workforce, particularly the lower skilled. The need for the levy was clearly
demonstrated in a manpower projection commissioned by the Government in 2002, which
indicates that, in 2007, there will be a surplus of some 140,000 workers, many with low levels of
educational attainment. Thereistherefore a pressing need to train and retrain the local
workforce to keep pace with Hong Kong’ s economic restructuring.

149. Commentators say that the levy amountsto a further de facto wage cut for the helpers
because, they believe, unscrupulous employers will recoup it from their helpers' pay. Thisis not
theintention and legal adviceis that our policies comply fully with article 39 of the Basic Law®
and other local legidation, including the BORO. An employer who deducted the levy or any
part of it from a helper’s salary would be committing an offence under section 32 of the
Employment Ordinance and would be liable to prosecution and, upon conviction, to a maximum
fine of $100,000 and one year imprisonment.

150. Weregard the underpayment of foreign domestic helpers with equal seriousness and
those who have been underpaid (or not paid at all) are encouraged to file claims against their
employers. We also prosecute employers who are found to have acted in breach of the
Employment Ordinance. And, in late 2002, the Labour Department established an Employment
Claims Investigation Unit to expedite the investigation and prosecution of underpayment claims.
In the first half of 2003, the Labour Department received 83 underpayment claims from foreign
domestic helpers, where we issued 14 summonses and convicted and fined two employers. In
another case, an employer was convicted and sentenced to four months imprisonment for
conspiracy to defraud the Immigration Department by making a fal se representation that he
would pay aforeign domestic helper the minimum allowable wage. It was not possible to take
action against the employersinvolved in the other underpayment claims, either because of
insufficient evidence, or because the complainants - having settled their cases through
conciliation or the Labour Tribunal - were unwilling to act as prosecution witnesses.

3 Article 39 provides for the continued application of the ICCPR and the ICESCR as applied to
Hong Kong.
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Article9: Liberty and security of person
The Law Reform Commission (LRC) Report on Arrest 1992

151. In paragraphs 152 and 154 of the initial report, we explained that the Administration had
decided to implement improvement measures recommended by the LRC in relation to the
powers of stop, search, arrest and detention. Since then, we have implemented amost all the
recommendations capabl e of being effected through administrative means. The important ones
include:

(@ Publishing leaflets on the powers and procedures relating to stop, search, and
arrest to enable the public better to understand their rights and duties;

(b) Stating in lay terms the reasons for stop and search to the persons affected,;

(© Appointing custody officers and review offices to ensure that persons in detention
are treated properly and to review the need for further detention;

(d) Progressively providing video interview rooms for greater transparency in the
statement taking process and improving the admissibility of confession statements; and

(e Publishing regular statistics on stop, search, and road search by the Police, the
Immigration Department and the Customs and Excise Department. We have aso put in place
the necessary legislation on the taking of intimate samples. We are processing the remainder of
the accepted LRC recommendations.

For ce Procedures Manual

152. Some commentators have asked why the Police ‘ Force Procedures Manual’ is not a
statutory document. The position is that Police powers are clearly prescribed and circumscribed
by statute. Article 5 of the Hong Kong Bill of Rights gives domestic effect to the provisions of
article 9 of the Covenant. When arresting or detaining a person, the Police must act in strict
accordance with the BORO and the sections of the Police Force Ordinance (Chapter 232)
relating to the powers to arrest, stop, search and detain. Persons arrested or under police custody
are given awritten notice detailing their rights, such as the rights to be provided with alist of
solicitors, to be supplied with food, and to seek medical treatment. And information about
Police powersis readily available on the Force’ s website. The Force Procedures Manual
provides internal guidelines for the Police. It contains technical details of policing procedures
and therefore cannot appropriately be disclosed to the public or embodied by statute. Our
practices in this regard are consistent with those of major law enforcement agencies el sewhere.

Remaining Vietnamese r efugees and migrants

153. Asat 30 June 2003, 1,396 €eligible Vietnamese refugees and migrants had been granted
stay in Hong Kong under the *Widened Local Resettlement Scheme’, which we introduced in
February 2000. The Scheme allows remaining refugees and migrants - who are unlikely to be
accepted for overseas resettlement or for return to Vietnam - to apply for settlement in

Hong Kong.
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Ex-China Vietnamese migrants

154. We explained the position of personsin this category in paragraphs 168 to 172 of the
initial report. In April 2000, the Court of First Instance found for the Government in the judicial
review proceedings initiated by 116 families against removal to Mainland China. After the
families appealed, we agreed to an out-of-court settlement whereby all remaining ex-China
Vietnamese were issued with Vietnamese refugee cards. A review isin processto devise a
permanent resolution. But none of the remaining migrants in this category are currently subject
to any order of remova and may work in Hong Kong while the review isin progress.

Restrictions on mental patients. reform of the Mental Health Ordinance and Regulations:
establishment of the Guardianship Board

155. Thereforms foreshadowed in paragraphs 173 to 175 of theinitial report, including the
establishment of a Guardianship Board, are now in effect.
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Article 10: Right of personsdeprived of their liberty
Theright of prisoners. protection in law
156. The position isessentialy as explained in paragraph 177 of the initial report.
Regulation and management of all penal establishments

157. There are now 24 correctiona institutions rather than the 23 mentioned in the initial
report. Otherwise the position is essentially unchanged. The objectives of imprisonment are as
explained in paragraph 179 of theinitial report.

Prison Rules: order and disciplinein prisons

158. The position is as explained in paragraphs 180 to 183 of the initial report.
Rehabilitation of offenders

159. The position isas explained in paragraph 184 of theinitial report.
Rehabilitation of juvenile offenders

Rehabilitation centres

160. In 2001, we enacted the Rehabilitation Centres Ordinance (Chapter 567). Inter alia, the
Ordinance provides for the appointment of rehabilitation centres, which are a new form of
institution for the reformation and training of offenders aged between 14 and 21 years. The
centres first became operational - under the auspices of the Correctional Services Department -
in July 2002. They provide an additional option for the courts when sentencing young offenders
who are in need of a short-term residential rehabilitation programme. Thus, the Department now
runs five different correctional programmes for the care and rehabilitation of offenders. These
are described at Annex 4, which updates Annex 9 of the initial report.

The Community Support Services Scheme

161. In September 2001, the scheme explained in paragraph 187 of the initial report was
strengthened by the creation of three additional Community Support Services Scheme teams,
bringing the total number of teamsto five. Their clientele are young people who have infringed
thelaw or arein need of welfare services. The services they provide are as described in
paragraph 187 of the initial report.

Rehabilitation: philosophy of ‘through care’

162. The philosophy is as explained in paragraphs 188 and 189 of theinitial report. The
recommendations of the research study explained in paragraph 189 of the initia report have
since been fully implemented. This has entailed:

@ Introducing multi-medialearning centresin al institutions for young
offenders;
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(b) Encouraging inmates to sit for public examinations;
(© Completing a structural review of the Department’ s teaching staff;

(d) Conducting coursesto train teachers in the proper handling of emotional and
behavioural problems of young offenders; and

(e introducing a multi-media learning centre and new language/computer courses in
one of the institutions.

163. Inthe course of these improvements, the Department upgraded its vocational training
programmes to provide craft level training® to increaseinmates’ employability after their release.
The process was completed in January 2003.

164. In November 1999, the Commissioner of Correctional Services established the
Committee on Community Support for Rehabilitated Offenders. The Committee' s function isto
obtain community support for rehabilitating the re-integration of former offendersinto the
community. It also advises the Commissioner on rehabilitation programmes and publicity
strategies. Its members comprise community leaders, employers, education workers,
professionals and representatives of NGOs, and Government departments.

Supervision and aftercare services for young offenders
165. The position isas explained in paragraphs 190 to 198 of the initial report.
Complaints against the Correctional Services Department

166. The position isessentialy as explained in paragraphs 199 to 201 of the initial report.
However, in August 2002, the Complaints Investigation Unit of the Correctional Services
Department received 1SO 9001: 2000 accreditation.? The findings of the investigation are
scrutinised by the Correctional Services Department Complaints Committee.

! Thetraining is conducted in some 26 workshops offering a selection of 15 trades,

2 1SO 9001:2000 is a standard in the 1SO 9000 series. The series prescribes the methods that an
organisation can use to ensure that the customers’ requirements are fully met. Its objectiveisto
assure that an organisation’s products and/or services consistently measure up to a fitness for
purpose test.

% Formerly known as the Case Review Committee. The nomenclature change (madein

July 2000) reflects the fact that the Committee not only reviews cases but also examines them, in
accordance with 1SO quality management system requirements in respect of the monitoring and
measurement of products.
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Justices of the Peace (JPs)

167. We explained this programme in paragraphs 202 and 203 of the initial report. Since
then, following areview in 1999, we have made several improvements to the visiting system:

@ The surprise element has been enhanced, with the institutions concerned receiving
no advance notice of the exact timing of avisit;

(b) We have amended Rule 222(1) of the Prison Rules (Chapter 234 sub. leg.),
Rule 6(1) of the Immigration (Vietnamese Migrants) (Detention Centres) Rules (Chapter 115
sub. leg.) and Rule 42(1) of the Probation of Offenders Rules (Chapter 298 sub. leg.) to allow
non-official JPsto pair up when visiting institutions. Previoudly, visits had to be conducted by
JP pairs comprising an official and an unofficial;

(© JPs now receive more pre-visit information on outstanding complaints than they
previously did; and

(d) JPs may choose to visit a particular type of institution more frequently for better
monitoring.

Complaints to the Ombudsman

168. The position is essentially as explained in paragraphs 204 and 205 of theinitial report.
Between 1 July 1998 and 30 June 2003, the Ombudsman received 1,744 complaints against the
Correctiona Services Department:

1998 (1 July) 210
1999 350
2000 339
2001 382
2002 355
2003 (30 June) 108

Tota 1744

One of these complaints was partially substantiated.
Y oung offenders detained at Executive discretion (formerly “at Her Majesty’s pleasure”)

169. Currently, there are 12 prisonersin this category, which we explained in paragraphs 209
and 210 of theinitial report.* The Chief Executive has determined minimum terms for all of
them, in accordance with section 67C of the Criminal Procedure Ordinance (Chapter 221).°

4 At that time (June 1998), there were 15 such prisoners. Three of those have since received
determinate sentences by the Chief Executive on the recommendation of the Long-term Prison
Sentence Review Board.

> See paragraph 210 of the initial report.
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170. In 2001, two prisonersin this category applied for judicial review to challenge the
provisions in the Criminal Procedure Ordinance and the Long-term Prison Sentences Review
Ordinance (Chapter 524)° that govern the determination of minimum terms and the regular
review of indeterminate sentences. They argued that the determination of minimum terms by the
Chief Executive was inconsistent with article 80" of the Basic Law (BL80) and contravened
article 14(1) of the Covenant. They also argued that the sentence review system deprived
prisoners of their right to have the lawfulness of their detention reviewed before a court, as
guaranteed by article 9(4) of the Covenant.

171. The Court of First Instance held that the determination of minimum terms was inherently
ajudicia power and therefore section 67C was inconsistent with BL80. We now intend to
amend Chapter 221 by vesting the Judiciary with the power to determine the minimum terms of
this category of prisoners.

172. However, the Court refused to grant a declaration that section 67C was inconsistent with
article 10 of the Bill of Rights, which corresponds to article 14(1) of the Covenant, on the
grounds that section 67C is not concerned with the determination of a criminal charge. It also
refused to grant a declaration that section 12(2) of the Long-term Prison Sentences Review
Ordinance was inconsistent with article 5(4) of the Bill of Rights, which corresponds to

article 9(4) of the Covenant. This was because habeas corpus proceedings may be employed
effectively and fully to protect the applicants’ rightsto liberty and security of the person. The
two applicants have since served notice of appeal against the ruling. Asat 30 June 2003, the
closing date for this report, their appeal was pending.

Prison overcrowding

173. Inparagraph 216 of theinitial report, we informed the Committee that, in 1997,

Hong Kong's penal institutions held an average of 15% more prisoners than their certified
capacity. By the end of 2002, the level of overcrowding had fallen to 11%. Nevertheless, all
facilitiesin such institutions continue to conform to the relevant provisions in the United Nations
Standard Minimum Rules for the Treatment of Prisoners.

174. We are taking steps to address the problem of overcrowding in accordance with our
policy of holding offendersin a manner that:

(@ Ensures public security;
(b) Is safe for the inmates;

(© Is compatible with human dignity; and

® See paragraph 209 of the initial report.

" BL8O0 provides that “the courts of the Hong Kong Special Administrative Region at all levels
shall be thejudiciary of the Region, exercising the judicial power of the Region”.
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(d) Provides the best possible opportunity for the rehabilitation of all inmateswith a
view to their reintegration into society.

175. To achieve these objectives, we need adequate penal capacity and supporting facilities.
We have examined numerous options and have arrived at the view that, in the circumstances of
Hong Kong where land space is very limited, the most promising approach would be to co-locate
most or all of our existing pena ingtitutions in one place. Prima facie, this offers the prospect of
security, modern standards of accommodation and facilities, and the opportunity to ‘ pool’
services (such as educational/vocational opportunities) for the benefit of inmates. A study now
in progress is examining the feasibility of this concept. If the study concludes that the proposal
isfeasible, the new institution would enable us to address the problem of overcrowding by
replacing 4,600 existing penal places and increasing capacity by an additional 2,600 places,
bringing total provision to 7,200. Thiswould eliminate the existing problem and

provide sufficient capacity to meet the forecast growth of the penal population in the coming
decade.

176. Commentators have asked whether co-location isin the best interests of the inmates. We
consider that it would be. Asindicated in paragraph 118, the aim is to address the problem of
overcrowding and to meet the projected growth of the penal population. If the proposal is
implemented, inmates will have more living space and better facilities. And improved accessto
education and vocational training would serve to ameliorate their opportunities for rehabilitation
and reintegration into society.

Minority prisoners

177. Asat 30 June 2003, there were 1,016 persons of ‘ other nationality’ (a statistical
classification) in Hong Kong prisons. Commentators have asked what special measures or
services arein place for them. The position is that their treatment and rehabilitation programmes
are the same as those for local prisoners and are in accordance with the United Nations Standard
Minimum Rule for the Treatment of Prisoners. However, specia dietary requirements (halal,
vegetarian, and so forth) are met on request. There are regular religious services for followers of
the major religions. The needs of other faiths are met, where possible, on request. Hong Kong
has arrangements with seven countries,® whereby we automatically informed their consulates if
their nationals are taken into custody.” We do so for other nationals only on request. Thisisfor
the protection of their personal privacy.

8 Australia, Canada, India, Italy, the UK, the USA and Vietnam.

¥ Unless a prisoner expressly objects to our doing so.
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Article11: Noimprisonment for non-fulfilment of contract

178. The position isessentialy as explained in paragraphs 217 to 221 of the initial report.



CCPR/C/HK G/2005/2
page 65

Article12: Liberty of movement
L egal protections

179. The situation remains essentially as explained in paragraphs 222 to 225 of theinitial
report in respect of the legal protections on freedom of movement and the right to leave
Hong Kong.

Hong Kong travel documents

180. Article 154 of the Basic Law authorises the HKSAR Government to issue HKSAR
passports to all Chinese citizens who hold Hong Kong permanent identity cards (persons who
hold such cards have the right of abode in Hong Kong). The Hong Kong Special Administrative
Region Passports Ordinance (Chapter 539) prescribes the detailed rules for the processing and
issue of HKSAR passports: these are reproduced at Annex 5.

181. Thelmmigration Department is the sole authority for the processing and issue of HKSAR
passports, and for updating the related database. On average, it takes 15 working days to process
a passport application. But urgent applications can be ‘fast-tracked’. Asat 30 June 2003, the
Department had issued about 2.3 million HKSAR passports since their introduction in July 1997.
The passport iswell regarded internationally: as at 30 June 2003, 124 countries/territories had
granted visa-free accessto its holders.

Travel documentsfor non-per manent residents
182. The position isessentialy as explained in paragraph 229 of the initial report.
Right of abode

183. Asexplained in paragraph 230 of the initial report, article 24 of the Basic Law (BL24)
prescribes the categories of persons who are permanent residents of the HK SAR and therefore
qualified to obtain, in accordance with the laws of the Region, permanent identity cards that state
their right of abode. Judgments of the Court of Final Appeal in litigation concerning the
interpretation and implementation of BL24 since the reunification have established afirm legal
basis for the HKSAR Government to deal with cases concerning the right of abode.

The Certificate of Entitlement (CoE) and the One-way Per mit system

184. Inparagraph 233 of theinitial report, we explained the purpose and operation of the CoE
Scheme and its inter-rel ationship with the One-way Permit system.> Under the Scheme, the
verification of aright of abode claim is conducted whilst the person making the claim remains
outside Hong Kong. As at 30 June 2003, the Scheme had ensured the speedy and orderly

! See also paragraphs 10.9 to 10.14 of our second report under the ICESCR, in relation to
article 10 of that Covenant.
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admission for settlement of about 139,000 children whose right of abode in Hong Kong had been
verified. And, since the reunification, over 329,000 Mainlanders, including the 139,000 CoE
holders referred to above, had settled in Hong Kong under the one-way permit system.

185. Asexplained in paragraph 10.11 of our second report under the ICESCR in relation to
article 10 of that Covenant, there are numerous channels for Mainlanders to visit Hong Kong
while they are waiting for approval to enter for settlement. Since finalising that report, there
have been further improvements to those arrangements that enable Mainlanders with appropriate
visit endorsements to enter Hong Kong to visit spouses and parents and spend more time in
Hong Kong in the capacity of visitors than they previously could.

186. In paragraph 10 of its concluding observations on the initial report, the Committee
expressed serious concern “at the implications for the independence of the judiciary of the
request by the Chief Executive of HKSAR for areinterpretation of article 24(2)(3) of the Basic
Law by the NPCSC (under article 158 of the Basic Law) following upon the decision of the
Court of Final Appeal (CFA) in the Ng Ka Ling and Chan Kam Nga cases, which placed a
particular interpretation on article 24(2)(3) “. The Committee had noted the statement of the
HKSAR that it would not seek another such interpretation except in highly exceptiona
circumstances. Nevertheless, it remained concerned “that a request by the executive branch of
government for an interpretation under article 158(1) of the Basic Law could be used in
circumstances that undermine the right to afair trial under article 14”2

187. Commentators have expressed concern about the absence of a Government undertaking
never again to seek such an interpretation. They consider that this poses a continued threat to
judicial autonomy in the HKSAR and demonstrates a lack of respect for the independence for the
Judiciary and the rule of law. Before responding to this view (see paragraphs 191 to 196 below),
we think it will be helpful if we first explain the background to the decision to seek the
interpretation of June 1999.

The 1999 request for an interpretation: background

188. We requested the interpretation pursuant to article 158(1) of the Basic Law, which
provides that “the power of interpretation of this Law shall be vested in the Standing Committee
of the National People’' s Congress.”

Article 158(3) of the Basic Law further provides that:

“The courts of the Hong Kong Special Administrative Region may also interpret other
provisions of this Law in adjudicating cases. However, if the courts of the Region, in
adjudicating cases, need to interpret the provisions of this Law concerning affairs which
are the responsibility of the Central People’ s Government, or concerning the relationship

2 \We address the Committee' s concern about the right to afair trial in paragraphs 210 and 211
below in relation to article 14.
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between the Central Authorities and the Region, and if such interpretation will affect the
judgments on the cases, the courts of the Region shall, before making their final
judgments which are not appealable, seek an interpretation of the relevant provisions
from the Standing Committee of the National Peopl€’ s Congress through the Court of
Final Appeal of the Region. When the Standing Committee makes an interpretation of
the provisions concerned, the courts of the Region, in applying those provisions, shall
follow the interpretation of the Standing Committee. However, judgments previously
rendered shall not be affected.”

189.  InJanuary 1999, the CFA heard the cases of Ng Ka Ling and Chan Kam Nga,® which we
discussed in paragraphs 234 to 241 of the initial report, in relation to decisions of the lower
courts. The Court concluded that it was not required to refer articles 22(4) and 24(2)(3) of the
Basic Law to the NPCSC for interpretation. Subsequently, however, in the preamble to its
interpretation of those articles (June 1999), the NPCSC stated that, before making its judgment,
the CFA had not sought its interpretation in compliance with article 158(3). Nor did the NPCSC
consider the CFA’ s interpretation to be consistent with the legislative intent. Subsequently, in
the case of Lau Kong Yung* (December 1999), the CFA confirmed that the NPCSC's
interpretation was constitutionally valid and binding on the court.

190. InJanuary 2002, in the case of Ng Su Tung, Li Shuk Fan and Sn Hoi Chu, the CFA laid
down afirm legal basis and clear criteriafor resolving the question as to who was entitled to the
benefits of the CFA judgmentsin Ng Ka Ling and Chan Kam Nga. Claimants who cannot
benefit from those judgments must leave Hong Kong and those who refuse to leave voluntarily
will be repatriated in accordance with the law.> As at 30 June 2003, about 910 right of abode
clamants were till in Hong Kong. Of those, about 510 had not reported for scheduled removal
and about 170 were engaged in on-going legal proceedings.

Response to commentators

191. Itisagainst this background that we have explained in numerous speeches and articles
(copies of which can be supplied if the Committee so wishes) why we believe that the request for
an NPCSC interpretation was lawful and constitutional. We have considered the arguments of

% Ng KaLing & Othersv Director of Immigration (judgment of the Court of Final Appea
dated 29 January 1999) [1999] 1 HKLRD 315. And Chan Kam Nga & Othersv Director of
Immigration (judgment of the Court of Final Appeal dated 29 January 1999) [1999] 1
HKLRD 304.

* Lau Kong Yung & Othersv Director of Immigration (judgment of the Court of Final Appeal
dated 3 December 1999) [1999] 3 HKLRD 778.

> Thisis subject to the doctrine of |egitimate expectations and other legal principles expounded
by the CFA in Ng Su Tung's case.
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those who assert that it is unlawful or unconstitutional for the Chief Executive to seek an
interpretation from the NPCSC. But we do not consider that those arguments provide reasons
for us to make the undertaking that their proponents desire. On the contrary:

(@ In its judgment of December 1999, the CFA made no adverse comment on the
Chief Executive' srequest for the interpretation. Rather, it confirmed that the interpretation of
the NPCSC was avalid and binding interpretation of articles 22(4) and 24(2)(3) of the Basic
Law, which the courts of the HKSAR were under a duty to follow in the future;

(b) In the same judgment, the CFA also held that, “It is clear that the [NPCSC] has
the power to make the interpretation. This power originates from article 67(4) of the Chinese
Constitution and is contained in article 158(1) of the Basic Law itself. The power of
interpretation of the Basic Law conferred by article 158(1) isin genera and unqualified terms.
That power and its exercise is not restricted or qualified in any way by articles 158(2) and
158(3)"; and

(© Under Hong Kong' s new constitutional order, the Chief Executive is head of the
HKSAR and represents the Region. Article 43 of the Basic Law (BL43) provides that the Chief
Executive is accountable to the Central People’ s Government and the HKSAR in accordance
with the Basic Law. And under BL48(2), the Chief Executive is responsible for the
implementation of the Basic Law. These powers do not conflict with independent judicial
power, including that of final adjudication, which are guaranteed by articles 2 and 19
of the Basic Law. They are constitutional duties from which we cannot lawfully detract.

Nor can we lawfully retract from the NPCSC’ s constitutional power to interpret the
Basic Law.

192.  For these reasons, we consider that the request for an interpretation was lawful and
constitutional. But, as we have repeatedly emphasised, we will not seek an NPCSC
interpretation save in wholly exceptional circumstances.

193. Commentators have also called on us to devise some form of mechanism or criteriato
restrict the circumstances in which we may seek a further interpretation. There are, however,
many factors that must be taken into account. We hope that we will not again face problems as
substantial as those that arose in respect of the right of abode, and that it will not be necessary for
the Chief Executive to seek an NPCSC interpretation. But it is not possible to predict whether
circumstances might engender such problems and so justify such arequest. And the Chief
Executive has a constitutional duty to implement the Basic Law and to account to the Central
People’ s Government and the HKSAR.® In these early days of our new constitution, it is only
prudent to proceed cautiously. And, at the risk of repetition, thereis no basis for the fear that
another request for interpretation would be lightly made or accepted.

% Under article 43 of the Basic Law.
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194.  For much the same reasons, we reject the view that the request for the interpretation has
compromised the independence of the Judiciary and/or the rule of law. Asindicated above, the
Interpretation was made in accordance with our new constitutional order and:

@ The powers of the CFA have not been diminished and the Court retains its power
of final adjudication;

(b) Pace assertions to the contrary, the NPCSC does not hear appeals from the court;
and

(© Nor does the NPCSC decide individual cases. Itsinterpretation of the Basic Law
did not affect the rights of the parties to the proceedings that were decided by the court in
January 1999. Rather, it changed only the principles that were to be applied to claims by other
persons for right of abode that were pending at the time or were made subsequently.” In other
words, the CFA remains our supreme judicial body. And its adjudication of casesis not subject
to appeal to any other body.

Further considerations
195. To put theissuesin their proper perspective:

(@ The NPCSC' s power of interpretation relates only to the Basic Law. Very few
cases require an interpretation of that Law as most legal disputes and proceedings concern
common law or statutory principles. Theinterpretation of those principlesis exclusively in the
domain of the Hong Kong courts,

(b) Fundamental principles - such as the independence of the Judiciary, the power of
SAR'’s courts to refer to the precedents of other common law jurisdictions, and respect for
human rights - are entrenched in the Basic Law; and

(© Our position on the issuesis not solely that of the executive arm. Since the 1999
interpretation, several senior judges (including one Permanent Judge of the CFA and two judges
of the High Court) have, at the time of their retirement, confirmed that there has not been any
interference with judicial independence since the reunification. All agreed that the 1999
interpretation did not erode the rule of law and that there was no threat to judicial independence.

Conclusion

196. Therule of law and the independence of the Judiciary are cornerstones of Hong Kong's
way of life and we are committed to protecting and strengthening them. The concerns that were
raised in 1999 were understandable. But subsequent events have demonstrated that the

" The applications of these principles to such claims would be subject to the doctrine of
legitimate expectations and other legal principles expounded by the CFA in Ng Siu Tung
(paragraph 190 above).
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Government’ s commitment to and respect for the rule of law and the independence of the
Judiciary isunconditional. Thus, it is groundless to suggest that the judicial autonomy in the
SAR was or continues to be threatened.

Lawful entry into Hong Kong

197. The position is essentially as explained in paragraph 242 of theinitial report. But, in
response to concerns that commentators have expressed about an immigration ‘blacklist’, we
take the opportunity to point out that it iswell established in international law that a state has the
right to control the entry of non-nationals into itsterritory subject to its treaty obligations. This
principle has received judicial approval from the European Court of Human Rights.® Hong
Kong's obligations under the Covenant are subject to areservation that it continues to apply
immigration legislation as regards those persons who have no right to enter and remain. The
BORO includes an express exception in equal terms’ and our Court of Appeal has held that this
prevents any persons without aright to enter or remain in Hong Kong from relying upon their
rights under the Bill of Rights to challenge the lawful exercise of the powers of removal under
the Immigration Ordinance.’°

Assistance for Hong Kong residentsin Mainland China

198. The position is broadly as explained in paragraph 245 of the initial report. But

January 2001 saw the initiation of areciprocal notification mechanism whereby the Mainland
authorities will notify the HK SAR Government of cases where Hong Kong residents are subject
to criminal compulsory measures implemented under the authority of the Mainland public
security and customs authorities. In June 2003, the scope of these arrangements was extended to
cases under the purview of the Peopl€e' s Procuratorates and the Ministry of State Security. On
notification from the Mainland authorities, we inform the families of the detainees concerned
and relay any requests or appeals from them to the Mainland authorities for action.

Assistance for Hong Kong residentsin distress outside Hong Kong

199. Hong Kong residentsin distress outside Hong Kong can obtain assistance from Chinese
diplomatic and consular missions and/or the Immigration Department of the HKSAR
Government as appropriate. Loss of travel documentsis acommon difficulty that is dealt with
as amatter of standard procedure. Of more serious concern are cases where Hong Kong
residents are detained or imprisoned.

200. Detainees and/or their families who require assistance have access to the Immigration
Department’ s 24-hour hotline service. After contact is established, officers of the Department
meet the families to learn the details of their cases. Except where the person has been detained

8 Abdulaziz and others v The United Kingdom (1985) 7 EHRR 471.
® In section 11 of Part 111 of the BORO.

19 Hai Ho Tak v Attorney General [1994] 2 HK LR202.
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in Mainland China (paragraph 198 above), appeal s and requests are then relayed to the
jurisdiction concerned through the Chinese Embassies and Consulates in the countriesin
question.

Boundary Facilities Improvement Tax

201. Inthe 2002-03 Budget, we announced our intention to introduce a tax - the Boundary
Facilities Improvement Tax - on persons departing Hong Kong by land and sea (such atax was
already in place for air departures). The purpose was to help finance improvementsto the
facilities at the boundary between the HKSAR and Mainland China. Commentators have said
that the tax would violate the freedom of movement. We do not agree with thisview. Indeed,
from the perspective of the freedom of movement, there is no difference between a boundary
facilitiesimprovement tax and the taxes/fees/tolls levied on the use of airports, highways,
bridges, and tunnelsin Hong Kong and in numerous other parts of the world. These charges,
levied at a moderate level, should not have any significant effects on people’ s movements. We
would further argue that as these taxes/fees/charges help finance the capital projects, they
actually help to improve communication and movements of people. Were governmentsto act on
our commentators' views, their alternatives would be either to:

(@ Finance the facilities in question from other sources at the expense of other areas
of socia/infrastructural expenditure; or

(b) Abandon proposed improvements, or even the facility itself; or

(© Allow the existing facilities to deteriorate through reduced maintenance, so
compromising safety.

All alternatives would be to the detriment of some section of society. Alternatives (b) and ()
would be to the detriment of the freedom of movement.*

1 Aswe were finalising this report, the decision was taken to suspend action on the Bill to
implement the proposal, in view of prevailing economic conditions. But we discuss the issue
here because the proposal has not been abandoned and we considered that there was a need to
address our commentators concerns.
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Article 13: Restrictions on expulsion from Hong Kong
L egal position
202. The position is as explained in paragraph 246 of theinitial report.
Power s of removal and deportation under the Immigration Ordinance
203. Thepositionis as explained in paragraphs 247 to 248 of the initial report.
Deportation

204. Thetable below provides a statistical breakdown of the deportation ordersissued in the
five years since the submission of theinitia report. All were made after the immigrants
concerned had been found guilty of offences punishable with imprisonment for not less than
two years. No deportation order was made on the ground that the deportation was deemed to be
conducive to the public good.

Y ear Number of Number of petitions/objections Number of
deportation against deportation orders and deportation
ordersissued | requestsfor rescission or orders rescinded

suspension of deportation orders | or suspended
July 1998-Dec 1998 290 13 3
1999 690 25 19
2000 504 28 19
2001 584 41 11
2002 547 38 12
Jan 2003-Jun 2003 284 22 5
Removal

205. Thepositionisessentially as explained in paragraphs 252 to 253 of theinitial report. The
statistics provided in paragraph 254 of that report are updated below. It will be seen that the
number of removal ordersincreased in 2000 and 2001. Thiswas mostly attributable to the large
number of unsuccessful claimants for the right of abode in the HKSAR.

Y ear Number of removal orders Number of statutory appeal s received
issued (allowed) against removal orders
July 1998-Dec 1998 800 227 (1)
1999 1801 489 (2)
2000 4709 2318 (3)
2001 4925 3352 (2
2002 2682 1331 (0)
Jan 2003-Jun 2003 685 88 (0)
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Immigration Tribunal
206. The position is essentially as explained in paragraphs 255 to 256 of the initial report.

207. Commentators have asked usto explain the legal grounds and proceedings for the arrest
of two-way permit holders from Mainland China' They have also asked us to explain whether
there are any protective measures to prevent two-way permit holders from being illegally
detained or repatriated. The position is that the laws of Hong Kong apply to all persons within
the Hong Kong Special Administrative Region, including visitors. Two-way permit holders are
visitors. If visitors are arrested or detained in Hong Kong, it is because they are reasonably
suspected of having committed crimes here. The protective measures that the laws of

Hong Kong provide for all arrested and detained persons apply equally to two-way permit
holders.

Concluding observations of November 1999

208. In paragraph 14 of its concluding observations on the initial report, the Committee
expressed concern in regard to the implications of our reservation under article 13 for persons
facing deportation from Hong Kong and their rights under articles 6 and 7 of the Covenant.
Those concerns are addressed in paragraphs 84 to 85 above, inrelation to article 7.

! Two-way permits are issued by the Mainland authorities to Mainland residents wishing to visit
Hong Kong for limited periods for tourism, business, or family reunion.
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Article 14: Equality before courtsand right to fair and public hearing

209. Some commentators have expressed the concern that proposals to enact legislation to
give effect to article 23 of the Basic Law may compromise the rights and protectionsin
article 14, aswell asrights provided for in other articles of the Covenant. For cohesion of
discussion, those concerns are addressed in paragraphs 381 to 396 below.

Interpretation of article 24(2)(3) of the Basic Law

210. In paragraph 10 of its concluding observations on the initial report, the Committee
expressed serious concern “at the implications for the independence of the judiciary of the
request by the Chief Executive of HKSAR for areinterpretation of article 24(2)(3) of the Basic
Law by the NPCSC (under article 158 of the Basic Law) following upon the decision of the
Court of Final Appeal (CFA) inthe Ng Ka Ling and Chan Kam Nga cases, which placed a
particular interpretation on article 24(2)(3)". The Committee noted our statement that we would
not seek another such interpretation except in highly exceptional circumstances. Nevertheless, it
remained concerned “that arequest by the executive branch of government for an interpretation
under article 158(1) of the Basic Law could be used in circumstances that undermine the right to
afair trial under article 14”.

211.  Werespectfully note the Committee’ s concerns and, to re-emphasise what we have said
in paragraphs 186 to 196 above in relation to article 12, repesat that we will not seek another such
interpretation except in highly exceptional circumstances. We are committed to respecting the
independence of the Judiciary and the right to afair and public hearing under article 14 of the
Covenant. For the reasons in paragraphs 188 to 196 above in relation to article 12, we remain
firmly of the view that neither the request for an interpretation nor the interpretation itself
undermined either that right or the independence of the Judiciary. Indeed, that rightisa
fundamental tenet of the common law system. It isalso guaranteed constitutionally by virtue of
article 39 of the Basic Law.

Court of Final Appeal

212. The position is essentially as explained in paragraphs 266 to 267 of the initial report.
Between 30 June 1998 and 30 June 2003, the Court of Final Appeal received 366 applications
for leave to appeal (184 criminal; 182 civil) and 144 substantive appeals (40 criminal; 104 civil).

‘Acts of state’

213. The position isas explained in paragraphs 271 to 273 of the initial report.
Bilingual charge forms

214. The position is explained in paragraph 70(c) abovein relation to article 2.
Equal accessto the courts

215. Commentators have said that the cost and time of litigation is unaffordable to ordinary
citizens, unless they can obtain assistance. They consider this athreat to the principle of equal
access to the courts. This view has been tested and rejected by the European Court of Human
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Rights. The Court did not accept that, because legal aid for civil proceedings were not available,
the right of access to a court was effectively denied and there was a violation of article 6 of the
European Convention on Human Rights. In itsjudgment, the Court said that article 6 (the
equivalent of article 14 of the Covenant) did not necessarily mean that free legal aid would have
to be provided in all cases concerning civil rights and obligations. Everything would depend on
the particular circumstances. It isamatter for States to determine the measures to be adopted to
ensure effective right of access to court.

Recent development

216. That said, we recognise that there has been public concern that Hong Kong' s civil justice
system is excessively costly and prone to delays, and that litigation procedures are complex. In
February 2000, those concerns prompted the Chief Justice to appoint a‘Working Party on Civil
Justice Reform’ to “review the civil rules and procedures of the High Court and to recommend
changes thereto with a view to ensuring and improving access to justice at reasonable cost and
Speed”.

217. In November 2001, the Working Party issued an Interim Report and Consultative Paper.
The Report explored possible options for change, including re-defining and simplifying
procedural obligations, reducing the number of court hearings before trial, encouraging earlier
settlement, making the cost of litigation more transparent, and giving the court more extensive
and flexible powers to manage the progress of cases through the system. The consultation
exercise took place between November 2001 and June 2002 and the final report is being
prepared. We expect to make a public announcement some time in 2004,? when the report is
ready for release.

Appeal mechanisms

218. Commentators have said that Hong Kong' s laws grant the executive extensive powers to
restrict the rights of the citizens. By way of example, they cite the Appea Board on Public

M eetings and Processions. The Board is established under the Public Order Ordinance.?
Section 16 of that ordinance enables the organisers of an event to appeal to the Board against a
decision of the Commissioner of Police to prohibit a public meeting, to object to a public
procession, or to impose conditions on the holding of such meeting or procession. They assert
that the Board has only limited powers; and that its members - who are appointed by the

! Airey v Ireland (1979) 2 EHRR 305.

2 The Working Party does not deal with matrimonial and family disputes, which represent a
significant aspect of the civil justice system. Work to improve the way in which such disputes
are managed is progressing in paralel. Thisincludes a pilot scheme for the use of mediation in
family disputes and a working group on the reform of ancillary relief proceduresin matrimonial
cases.

3 Chapter 245: the Board is constituted under section 44 with reference to section 43(3).
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Chief Executive - are uninformed about international human rights principles, jurisprudence, and
law. They therefore believe that the Board cannot effectively discharge its monitoring functions.

219. But the requirement under article 14(1) isthat, in the determination of their rights and
obligationsin a suit at law, persons are entitled to fair and public hearing by competent,
independent and impartial tribunals. The fact that the Chair or members of an appeal board are
appointed by the executive does not affect itsimpartiality and independence if the persons so
appointed are free from influence or pressure when carrying out their adjudicatory role. A
diagnostic characteristic of an appeal body’ s independenceisthat its determinations or decisions
are binding on the parties and cannot be altered by the executive. For the reasonsin

paragraph 220, we consider that the Appeal Board meets that test.

220. The Ordinance incorporates safeguards that ensure the Board' s effectiveness and
integrity as amonitoring body. For example, section 43 provides that the Chair of the Appeal
Board shall be aretired judge, or an ex-magistrate with more than ten years’ service. And the
Deputy Chair and members must not be public officers. Section 44 further provides that
members of the Board are to be selected in rotation from a panel of 15 persons. Every question
in relation to the hearing of appealsisto be determined by the opinion of the majority of the
members with the Chairman having a casting vote. If an appeal fails, appellants can challenge a
police decision in the courts by way of judicial review.

Right of accessto the legal system
Legal aid

221. InJuly 2000, following the policy review and consultations discussed in paragraph 291
of theinitial report, we introduced measures to improve the legal aid services provided by the
Legal Aid Department. These comprised:

(@ Increasing the statutory deductible alowances for living expenses
in calculating the disposable income” of an applicant: previously, deductible allowances
were calculated according to the standard rate under the Comprehensive Social Security
Assistance scheme (CSSA).> Now, we calcul ate them on the basis of 35-percentile household

* Regulation 2A of the Legal Aid (Assessment of Resources and Contributions) Regulations
(Chapter 91 sub. leg.) provides that that applicants' financial resources shall be assessed by
multiplying their monthly disposable income by 12 and adding their disposable capital to that
sum. Disposable incomeis determined in accordance with Schedule 1 of the Regulations,
disposable capital in accordance with Schedule 2.

> The standard rate of the CSSA schemeis paid to different categories of applicants to meet their
basic and general needs. Thisrate was used as the deductible allowance from the legal aid
applicants grossincome.
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expenditure.® In 2000, when we introduced this measure, we estimated that it would increase the
number of eligible households from around 800,000 (48% of all households) to around one
million (58%);

(b) Extending the scope of legal aid services: in Coroner’sinquests, we now provide
legal representation to the deceased’ s next of kin, where the Director of Legal Aid considers that
the interest of public justice so requires;’

(© Empowering the Director of Legal Aid to reduce, or not to seek, interest on the
charge on property preserved or recovered in proceedings on behalf of aided persons;®

(d) Reducing the amount of the maximum contribution under the Ordinary Legal Aid
Scheme from 43% of an applicant’s financial resources to 25%:”

(e Reducing the contribution rate under the Supplementary Lega Aid Scheme from
15% to 12% or, in the case of settlement before delivery of abrief to counsel, from 7.5% to 6%
of the damages obtained by the applicant;'® and

) Empowering the Director of Legal Aid not to discharge alegal aid certificate if he
considersit not appropriate to do so even though the financial resources of the aided person
exceed the prescribed financial eligibility limit.™*

® Section 8 of Schedule 1 to the Legal Aid (Assessment of Resources and Contributions)
Regulations prescribes that:

“(1) Anamount equivalent to the 35-percentile household expenditure shall not be
taken into account in relation to the person concerned and his dependants, if any.

2 For the purposes of thisrule:

@ The expression “ 35-percentile household expenditure” means the level of
expenditure of households of a particular size, excluding expenditure for
rent, as obtained in the 5-yearly Household Expenditure Survey conducted
by the Census and Statistics Department, so that 35% of the households of
that size have household expenditure below that level and 65% of the
househol ds have household expenditure above that level.”

’ Legal Aid Ordinance, Schedule 2, Part |, section 3.

8 Lega Aid Ordinance, section 18A.

% Legal Aid (Assessment of Resources and Contributions) Regulations, Schedule 3, Part I, (b).
10| egal Aid (Assessment of Resources and Contributions) Regulations, Schedule 3, Part I11.

11| egal Aid Regulations, sections 8(2)(fa), 2A, and 3.
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222. Wehave aso introduced areview system for the financial eligibility limits. This
comprises:

(@ An annual review to take account of inflation;
(b) A biennia review of any changesin litigation costs; and

(© A five-yearly review of the criteria used to assess financial eligibility of legal aid
applicants.

We concluded the first full review cycle in 2002 and consulted the Legal Aid Services Council
(LASC) on the proposals arising therefrom. We are now discussing those proposals and related
issues with the Legidative Council’s Panel on Administration of Justice and Legal Services.

223.  Section 26A of the Legal Aid Ordinance provides that alegal aid applicant who has been
refused legal aid for an appeal to the Court of Final Appea may seek areview of such refusal.
The review should be initiated by notice to the Registrar of the High Court accompanied by a
certificate by counsel stating that the person aggrieved has a reasonabl e prospect of successin
the appeal and the grounds for that opinion. In 2002, we introduced a scheme whereby legal aid
applicants who, having passed the Legal Aid Department’s meanstest are refused legal aid, may
obtain a counsel’s certificate free of charge, and so to seek review of the decision to refuse aid
before a Review Committee.

Legal aid applications

224. Commentators have said that the level of legal aid provision isinadequate and that the
applications procedures are over-complicated. In these circumstances, they say, persons who
consider that their rights have been violated may choose to tolerate the situation rather than go
through the application process.

225.  Our policy isto ensure that no one with reasonable grounds for taking legal actionin a
Hong Kong court - irrespective of nationality or place of residence - is prevented from doing so
because of alack of means. Aslegal aid is publicly-funded, the Director of Legal Aid must be
satisfied that applicants are financially eligible and have reasonable grounds for bringing or
defending the proceedings for which they are seeking legal aid. Applicants must therefore pass a
means test and a merits test.

226. Wedo not consider that the process is over-complicated: the Legal Aid Department
offers a‘one-stop service', whereby both tests and any interviews that may be necessary are
conducted on the same day. Assessments are processed el ectronically and, on average, over 90%
of the legal aid applications are processed within a standard processing time of three months.

227. Inthiscontext, commentators have asserted that, in June 2002, the Legal Aid Department
had denied application forms to right of abode claimants. The assertion reflects a
misunderstanding. It arose from an incident where the Department had considered the
claimants’ applications for damages against the Government for maladministration at the same
time as it considered their intended applications for unconditional stay in the HKSAR. The
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purpose of considering the two issues together was to save them the time and trouble of making
separate and repetitious applications, and to avoid any possible delay to other right of abode
clamants. Having considered the applications, the Department concluded that the claimants had
no reasonabl e grounds for legal proceedings and accordingly refused their applications.
Nevertheless, it made arrangements for them to appeal against its decision to the Registrar of the
High Court. The matter was later referred to The Ombudsman who found that there had been no
mal administration on the Department’ s part.

Legal aid in criminal cases

228. Commentators have also said that the Government should provide legal aid to persons
charged for serious offences. Infact, legal aid is already provided in all types of criminal

cases.? And, as explained in Part | of this report (paragraphs 37 to 39), the Director of Legal
Aid has the discretion to waive the upper limits of the meanstest if he considersit in the interests
of justice to do s0.** In cases involving murder, treason, and piracy with violence, it is
mandatory for legal aid to be granted, subject to the means test, which the judge may waive. In
other offences - provided that the applicant passes the meanstest - ajudge may grant legal aid on
merits even if the Director of Legal Aid hasrefused it.

Legal aid in discrimination cases and in cases of medical negligence

229. Commentators have called for legal aid to be granted in all casesinvolving discrimination
or medical negligence. In relation to the latter, they consider that “restricted accessto legal aid
means that some victims of malpractice are barred from having afair trial”.

230. The position isthat:

(@ Legal aid isavailable for proceedings under the anti-discrimination laws. If such
proceedings involve a breach of the BORO, or an inconsistency with the ICCPR as applied to
Hong Kong is an issue, the Director of Legal Aid may waive the upper limit of the applicant’s
financia resources when conducting a meanstest; and

(b) Medical negligence cases are covered by both the Ordinary Legal Aid Scheme (as
discussed above and in Part 1)) and the Supplementary Legal Aid Scheme that we explained in
paragraph 283 of theinitial report.** Legal aid is granted provided that the applicant has satisfied
both the means test and the meritstest. Therefore, there is no question of restricted access to
legal aid in medical negligence cases.

12 By the Legal Aid Department for cases heard in the District Court or above, and by the Duty
Lawyer Service for cases heard at the Magistrates' Courts; see also paragraph 41 in Part | of this
report.

3 The Administrator of the Duty Lawyer Service also has such discretion.

14 Essentially, the supplementary scheme benefits persons who are financially better off than
those who benefit under the ordinary scheme but not sufficiently so to meet the cost of litigation.
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For these reasons, we consider that the existing arrangements provide access to justice for
persons of limited means with meritorious grounds for taking or defending proceedingsin the
courts of Hong Kong.

The Legal Aid Services Council and the question of an independent statutory body for
legal aid

231. Weexplained the role of the Council™ in paragraphs 292 to 294 of theinitial report.
Since then, commentators have continued to maintain that the Council is only a supervisory body
without independent statutory power, and that its requests for more independent powers have not
been met. Their view remains that there should be an independent legal aid authority.

232. In 1998, as explained in paragraph 294 of theinitial report, the Council commissioned
consultants to examine the desirability and feasibility of establishing such abody. In preparing
their report to the Council, the consultants sought to determine whether key stakeholders
considered that there was a lack of operationa independence in the administration of legal aid.
To that end, they interviewed the legal professional bodies, lawyers undertaking legal aid work,
community groups, the clients and staff of the Legal Aid Department, and the general public.
They concluded that, while there was some concern about the question of independence, the
focus of that concern was a minority of sensitive cases that presented a particular challenge to
the Government. They observed that “(i)t is generally acknowledged that legal aid is
administered independently in the majority of cases, including many in which legal aid is granted
to people with cases against the Government”.

Existing safeguards

233.  Our commentators sometimes tend to overlook the safeguards that are already in placeto
ensure the independent administration of the legal aid service. Theseinclude:

(@ Legal aid applications are assessed by professional officersin strict accordance
with the provisions of the Legal Aid Ordinance;

(b) In complicated public law litigation against the Government, the Legal Aid
Department would, as a matter of practice, seek independent legal advice outside the
Department.’® The Department then gives weight to that advice in reaching its decision. And all
public law litigation (including judicia reviews against the Government, or Government-related
bodies such as the Housing Authority) is assigned to lawyersin private practice. In criminal
cases, aided persons are invariably represented by barristersin private practice. And, where
appropriate, solicitorsin private practice are assigned to act as advocates or instructing solicitors
incriminal trials or appeals,

> Established in September 1996 under the Legal Aid Services Council Ordinance
(Chapter 439).

18 Unless there are precedents, or similar advice has previously been obtained on the issue.
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(© The approval of adirectorate officer isrequired for refusal of legal aid in judicial
reviews, and in cases involving immigration, the Bill of Rights, or the Supplementary Legal Aid
Scheme. Where such aid is refused, the applicants are informed of the reasons and their
statutory right of appeal under sections 26 and 26A of the Legal Aid Ordinance;

(d) Appeals against such refusals lie with the Registrar of the High Court, whose
decisionisfinal. If the Registrar disagrees with a decision of the Department, he will allow the
appeal and legal aid will be granted to the applicant; and

(e The Department operates aformal complaints system in addition to the statutory
appeals system.

234. Commentators often suggest that any lack of independence - whether actual or
perceived - would be removed with the establishment of an independent legal aid authority. But
thisview isflawed. Asthe LASC's consultants acknowledged:

“One of the great strengths [of Hong Kong's legal aid system] is that thereisno ceiling
on the expenditure of the LAD on legal services’, which “means that there are no funding
constraints to prevent those who meet the statutory criteriafrom receiving legal aid”.

“In some [jurisdictions] where there are funding constraints there is a strong perception
that the Government has sought to influence the legal aid authority’s prioritiesin its use
of limited funds by indicating its preferences for the administration of legal aid.”

“The absence of ceilings on the expenditure of the LAD on legal aid services removes
mechanisms for Government intervention in legal aid administration that are observed on
some other jurisdictions”.

235.  Onthe basis of the consultancy findings, and bearing in mind the observations cited in
paragraph 234, the LASC recommended the establishment of an independent legal aid authority
funded by public revenue and, as now, with no ceiling on expenditure on legal services. But
providing an infinite budget from public funds for a body that is independent from the
Government entails questions about accountability and would clearly be inconsistent with the
principles of sound public finance policy.

236. Indeed, research into the practices of other common law jurisdictions indicates that legal
aid budgets for independent legal aid authorities are invariably finite. The establishment of an
independent legal aid authority could actually jeopardise the interests of legal aid applicants.

237. It will be clear from the foregoing that we do not consider that a convincing case for an
independent authority has been established. The Legal Aid Department continues to meet our
policy objective of ensuring that our target clients receive the assistance they need. And the
consultants' findings indicate that the administration of legal aid in Hong Kong is sufficiently
independent for practical purposes, as evidenced by the funding of numerous cases against the
Government.
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Operation of the Legal Aid Services Council

238.  In October 2000, having completed areview of its operations, the LASC proposed to the
Government possible legislative amendments that would enhance its independence and address
operational difficultiesthat it had encountered in the course of itswork. Those proposals
included the suggestions that:

(@ The LASC should be empowered to appoint its own staff: we will consider the
need for a specific statutory provision for this purpose when we next have the opportunity to
amend the LASC Ordinance;

(b) The LASC should be empowered to enter into its own contracts. again, we will
consider the need for a specific provision when we next have the opportunity to propose changes
to the LASC Ordinance. Intheinterim, the LASC’s secretary is authorised to enter into
contracts on behalf of the Government for purposes pertaining to the LASC. But, to put the
question into perspective, the contracts concern such matters as cleansing services, office
supplies, maintenance, and so forth. Hence, the current arrangements should by no means
compromise the LASC’ s independence; and

(© The Chief Executive should be empowered to extend the time for submission of
the LASC’ sannual report: we will identify an opportunity to put this suggestion into effect.
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Article15: Noretrospective criminal offencesor penalties
Ng Ka Ling & Othersv Director of Immigration

239. Wediscussed the retrospective effect of the Immigration (Amendment) (No. 3)
Ordinance 1997 on the right of abode in paragraphs 233 and 234 (in relation to article 12) and
298 of theinitial report. The No. 3 Ordinance was enacted on 10 July 1997 and was deemed to
have come into operation on 1 July 1997. The question of the legal validity of the retrospective
provisions in that Ordinance (see theinitia report, paragraphs cited above) was finally decided
by the Court of Final Appeal in 1999.*

240. Before 10 July 1997, permanent residents by descent who had arrived in Hong Kong
enjoyed the constitutional right of abode and were therefore entitled to land and remain. The
No. 3 Ordinance introduced a scheme whereby their status as permanent residents could only be
established by their holding a certificate of entitlement. Asthe No. 3 Ordinance was only
enacted on 10 July 1997, those permanent residents could not have held the certificate of
entitlement prior to that date. Without the certificate of entitlement, their status was treated as
not established and they were regarded as not enjoying the right of abode. Thus, they had no
right to land or remain in Hong Kong and their doing so would constitute criminal offences
under section 38 of the Immigration Ordinance (Chapter 115), which prohibited landing or
remaining without permission. If the retrospective provision was constitutional, its operation
would have involved them retrospectively in the commission of criminal offences.

241. InNgKa Ling, the Court of Final Appeal took the view that article 15(1) of the Covenant
as applied to Hong Kong remained in force by virtue of article 39 of the Hong Kong Basic Law.
Article 15(1) of the ICCPR isidentical to article 12(1) of the Bill of Rights. It was held that
article 15(1) of the ICCPR was applicable and did render the retrospective provision of the No. 3
Ordinance unconstitutional. It had further been stated in the judgment that in the context of our
legal system, the prohibition against persons being held guilty of retrospective criminal offences
went further than prohibiting prosecution and conviction. It did strike at the retrospective
provision itself and rendered it invalid.

! InNg KaLing & Othersv. Director of Immigration [1999] 1 HKLRD 577.
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Article 16: Right to recognition as person beforelaw

242. The position is as reported in paragraph 301 of theinitial report.
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Article 17: Protection of privacy, family, home, correspondence,
honour and reputation

243.  Some commentators have expressed the concern that proposals to enact legislation to
give effect to article 23 of the Basic Law may compromise the rights and protectionsin
article 17, aswell asrights provided for in other articles of the Covenant. For cohesion of
discussion, those concerns are addressed in paragraphs 381 to 396 below.

Per sonal data privacy

244. The position is essentially as explained in paragraphs 305 to 309 of the initial report. The
Office of the Privacy Commissioner for Personal Data (PCO) now has 39 staff. Between

July 1998 and June 2003, the PCO received 3,705 complaints and 90,700 inquiries relating to
operational matters and compliance with the provisions of the Personal Data (Privacy) Ordinance
(Chapter 486) (PDPO). In the same period, the PCO issued 339 warnings, 36 enforcement
notices and referred eight suspected offences for investigation and prosecution by the

Hong Kong Police Force.

245.  Since July 1998, the PCO has issued three codes of practice that provide practical
guidance for compliance with the PDPO." It has continued to promote public awareness of and
compliance with the Ordinance. Its successin that regard has been demonstrated by increasing
community awareness of privacy issues as evidenced by the responses to public opinion surveys
and consultation exercises on the subject.

Law Reform Commission’sreport on stalking

246.  In October 2000, the Law Reform Commission’s Privacy Sub-committee released a
report on stalking. This recommended that a course of conduct causing alarm or distress to the
victim should be made a criminal offence. It also suggested detailed provisionsfor inclusionin
the proposed Bill: the recommendations are summarised at Annex 6, which formed Chapter 10
of the report. Comments ranged from support for the Commission’s proposals to concerns that
they might infringe the right to free expression (particularly press freedom) and, to alesser
extent, strong reservations about the need for legislation. We are considering the Commission’s
recommendations in the light of the public response.

I nter ception of Communications Ordinance

247.  In paragraph 13 of its concluding observations of November 1999, the Committee
expressed the concern that “the Interception of Communications Ordinance, which was passed in
June 1997 in order to restrict the power of the authorities to intercept communications, has not

! Namely the: Code of Practice on Human Resource Management, voluntary Code of Practice
on the Protection of Consumer Information for Fixed and Mobile Service Operators (jointly
issued with the Consumer Council, the Independent Commission Against Corruption, and the
Office of the Telecommunications Authority), and the revised Code of Practice on Consumer
Credit Data



CCPR/C/HK G/2005/2
page 86

yet been brought into effect. Section 33 of the Telecommunication Ordinance and Section 13 of
the Post Office Ordinance still continue to be in force, thus allowing the authorities to violate the
right to privacy under article 17 of the Covenant”.

248. We are conducting areview of the regulations governing the interception of
communications. The review will take full account of comments received in response to the
consultations on our ‘White Bill on the Interception of Communications’, which we published in
February 1997 on the basis of recommendations put forward by the Law Reform Commission.
The review remains in progress because of the need to take account of the rapid advances in the
field of telecommunications and of the development of new interception legislation that other
jurisdictions have introduced since the *9/11" tragedy. Compliance with article 39 of the Basic
Law - which entrenches the provisions of the Covenant (including article 17) at the constitutional
level - continues to be a guiding principle.

249. Sincethereview clearly impinges on the issues that the Interception of Communications
Ordinance (Chapter 532) was intended to address,” we have not appointed a commencement date
for that Ordinance pending the review’s conclusion.

2 See paragraph 317 of theinitial report.
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Article 18: Freedom of thought, conscience and religion

250. Thelega and constitutional positions are as explained in paragraphs 321 and 322 of the
initial report.

251. Some commentators have expressed the concern that proposals to enact legislation to
give effect to article 23 of the Basic Law may compromise the rights and protectionsin
article 18, aswell asrights provided for in other articles of the Covenant. For coherence of
discussion, those concerns are addressed in paragraphs 381 to 396 below.

Religious discrimination

252. The position is essentially as explained in paragraphs 323 to 325 of the initial report.
Reports of thisform of discrimination remain rare, though we have continued to receive
occasional complaints about religious schools and NGOs rejecting applicants because they did
not subscribe to the relevant faiths. As before, we have made every effort to contact the
complainants and to establish the facts as perceived by them and by the organisationsin
question. But we have not been able to trace the parties.

253. Some commentators have asked us to explain our position in regard to the followers of
the Falun Dafa, more commonly known as Falun Gong practitioners. Specifically, they have
asked why the latter have been:

@ “Prohibited” from renting Government venues. the fact isthat we have not.
The position is as explained in paragraphs 15.19 and 20 of our second report under the ICESCR
inrelation to article 15 of that Covenant;

(b) Denied entry into Hong Kong: it iswell established in international law that a
state has the right to control the entry of non-nationals into its territory subject to its treaty
obligations. This principle has received judicial approval from the European Court of
Human Rights." Hong Kong's obligations under the Covenant are subject to areservation that it
continues to apply immigration legislation as regards those persons who have no right to enter
and remain. The BORO includes an express exception in equal terms” and our Court of Apped
has held that this prevents any persons without a right to enter or remain in Hong Kong from
relying upon their rights under the Bill of Rightsto challenge the lawful exercise of the powers
of removal under the Immigration Ordinance.®

(© “Per secuted through political persecution” (sic): the allegation is unfounded.
It relates to the arrest, in March 2002, of practitioners who were charged with causing
obstruction and assaulting the Police. In August 2002, they were variously fined for the offences
on which they were convicted. The fines for each charge range from HK$300 (about US$38) to

! Abdulaziz and others v The United Kingdom (1985) 7 EHRR 471.
Z In section 11 of Part 111 of the BORO.

% Hai Ho Tak v Attorney General [1994] 2 HKLR202.
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HK$1,000 (about US$128). The charges followed a series of daily demonstration that took place
over several months and that, until March 2002, had caused minimal obstruction or
inconvenience to the public. However, on 14 March 2002, the demonstrators - including those
who were eventually prosecuted - moved their demonstration to the main entrance of the Liaison
Office of the Central People’ s Government, intending to hold a three-day hunger strike there.
The Police repeatedly warned them, over a four-hour period, that they were causing an
obstruction (a position later accepted by the trial Magistrate) and that they should continue their
action at their original position. Otherwise they would face arrest for obstruction. But the
demonstrators ignored these requests and eventually were arrested. Pace our interlocutors, the
case went through the due process of the law: the demonstrators were properly charged and
received afair trial. At thetrial, they were represented by their own lawyers, had the opportunity
to challenge the correctness of their convictions, as was their right, and they duly appealed.”

* Although the closing date for this report was 30 June 2003, we think that the Committee will
wish to know that the Court of Appeal heard their appeal in September 2003. At the time we
were finalising the report, the Court’ s decision was pending.
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Article 19: Freedom of opinion and expression
General

254. The constitutional and other legal protections are as explained in paragraphs 326 and 327
of theinitial report. But some commentators have expressed the concern that proposals to enact
legislation to give effect to article 23 of the Basic Law may compromise the rights and
protectionsin article 19, as well as rights provided for in other articles of the Covenant.

For coherence of discussion, those concerns are addressed in paragraphs 381 to

396 below.

Press Freedom and self-censor ship
255. Thepositionis essentially as explained in paragraphs 328 to 329 of the initial report.
Code on Accessto Information

256. The Code continues to provide aworkable framework for public access to Government
information and the rate of compliance remains high. Between 1 March 1995 (when the Code
was initiated on a pilot basis) and 30 June 2003, we received atotal of 13,792 requests for
information. Our performance under the Code was as follows:

Met in full 87.9%
Met in part 2.1%
Refused 1.8%
Documents requested not held by the departments concerned 3.4%
Withdrawn by requesters 4.1%
Others 0.7%

100.0%

257. Asexplained in paragraph 331 of theinitia report, applicants for information under
the Code who are dissatisfied with the Government’ s response have access to The
Ombudsman. Between March 1995 and 30 June 2003, The Ombudsman received 29 such
complaints:

Complaints investigated

Unsubstantiated

Partially substantiated

Substantiated

Complaints concluded by rendering assistance/clarification to
complainants after examination of information provided by
the departments concerned

Complaints discontinued/withdrawn by complainants

Total 2

00 w~NO

|0
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Regulation and licensing of the broadcast media

258. There are provisions under the Broadcasting Ordinance (Chapter 562) and
Telecommunications Ordinance (Chapter 106) restricting cross-media ownership of domestic
free/pay television programme service licences and sound broadcasting licences respectively.
The objectives of the restriction are to minimise editorial uniformity and media concentration.
Essentially, any person or company who directly or indirectly holds or exercises control of an
advertising agent or a newspaper is disqualified from holding a domestic free/pay television
programme service licence or sound broadcasting licence. A domestic free/pay television
programme service licensee or sound broadcasting licensee is also disqualified from holding
another broadcasting licence. The Chief Executive in Council may approve exemptions on
application by adisqualified person on public interest grounds.

Radio Television Hong Kong (RTHK)

259. The position is essentially as explained in paragraphs 344 and 345 of the initial report.
The *Producer’s Guidelines' foreshadowed in paragraph 345 are now operational .

Film classification system

260. The position isessentially as explained in paragraphs 347 and 348 of theinitial
report.

Appeals against the decision of the Film Censor ship Authority and the censors
261. The position isessentially as explained in paragraph 349 of the initial report.
Regulation of obscene and indecent articles

262. The position is essentially as explained in paragraphs 350 to 354 of the initial
report.

Content regulation on the I nternet

263. In June 2003, the Government and the Hong Kong Internet Service Providers Association
launched the Hong Kong ‘ Internet Content Rating System’ (ICRS), which follows the system
developed by the British Internet Content Rating Association (ICRA). Under this system,
webmasters may declare their website content on avoluntary basis via an online questionnaire
and obtain a content label from ICRA in return. Internet users can download afree label filtering
software to allow or deny access to a particular website based on their own preferences. We
have installed an “ Internet Safety Hotline” to handle enquiries and complaints about offensive
materials on the Internet. The hope is that the system will help to minimise the extent to which
children and young people are exposed to such materials.

United Nations (Anti-Terrorism Measures) Ordinance (Chapter 575)

264. Weenacted thislaw in July 2002. Its purposeis to implement some of the
mandatory elements of United Nations Security Council Resolution 1373 and the most pressing



CCPR/C/HK G/2005/2
page 91

Special Recommendations of the Financial Task Force on Money Laundering for combating the
financing of terrorism. In accordance with international practice, section 2(1) of the Ordinance
providesthat a ‘terrorist act’:

“(@  Subject to paragraph (b) [below], means the use or threat of action where:
(1) the action (including, in the case of athreat, the action if carried out):
(A)  causes serious violence against a person;
(B)  causes serious damage to property;

(C)  endangers aperson’slife, other than that of the person committing
the action;

(D) createsaseriousrisk to the health or safety of the public or a
section of the public;

(E) isintended seriously to interfere with or seriously to disrupt an
electronic system; or

(F) isintended serioudly to interfere with or serioudly to disrupt an
essential service, facility or system, whether public or private; and

(i) theuseor threat is:

(A)  intended to compel the Government or to intimidate the public or a
section of the public; and

(B)  madefor the purpose of advancing a political, religious or
ideological cause;

(b) In the case of paragraph (a)(i)(D), (E) or (F), does not include the use or threat
of action in the course of any advocacy, protest, dissent or industrial action.” [Editor's
emphases.]

265.  Section 2(5) provides that nothing in the Ordinance shall:
(@ Require the disclosure of any items subject to legal privilege;
(b) Authorise the search or seizure of any items subject to legal privilege; or
(© Restrict the privilege against self-incrimination.

266. Safeguards for journalistic materials are provided in section 2(7)(b), which states that the
provisions of the Ordinance shall be subject to the operation of Part X11 (sections 81 to 90) of the
Interpretations and General Clauses Ordinance (Chapter 1). The latter essentially provides that
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any seizure of journalistic materialsis subject to awarrant issued by ajudge of the Court of First
Instance or the District Court. The safeguards for items subject to legal privilege are provided in
sections 2(5)(a) and (b).

Freedom of information: thePrison Rulesand the ‘horse-racing case’
267. The position isas explained in paragraphs 361 to 363 of the initial report.
L egidlation on child pornography

268. The Legidative Council enacted the Prevention of Child Pornography Ordinance
(Chapter 579) in July 2003. The Ordinance brings our laws into closer alignment with the
Convention on the Rights of the Child, in particular with article 34 of that Convention. It
protects children against sexual exploitation through child pornography, pornographic
performances, and child sex tourism. The Ordinance a so ensures our compliance with ILC
No. 182 on the Elimination of the Worst Forms of Child Labour. Recognising the need for a
bal ance between the protection of children against sexual exploitation and the freedom of
expression, the Ordinance:

(@ Carefully defines the term ‘ child pornography’ so as to prohibit only the visual
pornographic depiction of aperson who is, or is depicted as being, a person under 16; and

(b) Includes defence provisions recognising that:

(1) Certain works, because of their artistic merit, may warrant protection even
though they may fall within the definition of ‘child pornography’; and

(i) Certain activitiesin relation to ‘works’ falling within the definition of
“child pornography’ should not be sanctioned if they are done for a
genuine educational, scientific or medical purpose or otherwise serve the
public good.
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Article 20: Prohibition on propaganda for war
Propaganda for war
269. The positionis asreported in paragraph 373 of theinitial report.
Advocacy of national, racial, or religious hatred

270. The Television Ordinance (Chapter 52) - which, as explained in paragraph 374 of the
initial report, empowered the Court of First Instance to prevent the broadcast of material likely to
incite hatred - has been repealed and replaced by the Broadcasting Ordinance (Chapter 562).

The new Ordinance came into full force in February 2001. The Broadcasting Ordinance
provides a new regulatory regime for the provision of broadcasting services brought about by
technological developments. In section 36, it prohibits:

“... alicensee fromincluding in its licensed service atelevision programme, or any part
thereof, that islikely, in Hong Kong, to incite hatred against any group of persons by
reference to colour, race, sex, religion, nationality or ethnic or national origins; or result
in agenera breakdown in law and order; or gravely damage public health or morals.”

The mechanism for enforcing the prohibition rests with the Court of First Instance upon
application by the Chief Secretary.
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Article21: Right of peaceful assembly

271. Initsconcluding observations of November 1999, the Committee commented that

“with regard to freedom of assembly, the Committee is aware that there are very frequent public
demonstrations in HKSAR and takes note of the delegation’s statement that permission to hold
demonstrations is never denied. Nevertheless, the Committee is concerned that the Public Order
Ordinance (Chapter 245) could be applied to restrict unduly enjoyment of the rights

guaranteed in article 21 of the Covenant”. The Committee recommended that “the HKSAR
should review this Ordinance and bring its terms into compliance with article 21 of the
Covenant”.

272. Atthe constitutional level, article 27 of the Basic Law guarantees the freedom of
association, of assembly, of procession and of demonstration. Article 17 of the Hong Kong

Bill of Rights gives domestic effect to the provisions of article 21 of the Covenant. The
provisions of the Public Order Ordinance in respect of the right to assembly were specifically
framed with a view to conformity with article 21 of the Covenant. All decisions made under that
Ordinance are subject to the Basic Law, article 39 of which enshrines the provisions of the
Covenant as applied to Hong Kong.

273.  Asthe Committee has rightly noted, demonstrations continue to be an integral part of
daily lifein Hong Kong. Between 1 July 1998 and 30 June 2003, there were some 11,461 public
meetings and processions. The Police have only prohibited or objected to 21 such events on the
grounds of public safety, public order and protection of the rights and freedoms of others.

Nine of the events eventually took place after modifications of the route, venue or scale. If proof
were needed that freedom of assembly isalive and well in the HKSAR, the large procession, of
variously estimated at 350,000 to 500,000 people, on 1 July 2003 surely provides that.

To emphasise the point, a survey conducted by the University of Hong Kong (also in July 2003)
revealed a public rating of 7.49 marks out of a maximum 10 for the ‘freedom of procession and
demonstration’: arecord high.

The operation of the Public Order Ordinance

274. Thepositionis as explained in paragraphs 376 to 381 of the initial report. Nonetheless,
we take this opportunity to address the concerns that some commentators have expressed about
the Ordinance. Essentially, those concerns are that:

(@ The Police have used the Ordinance to institute the prosecution of peaceful
demonstrators with ‘selective’ and *politically motivated’ arrests; and

(b) Public demonstrations cannot proceed without a‘ notice of no objection’ issued by
the Commissioner of Police.

275. The Police apply three levels of response to breaches of the Public Order
Ordinance:

@ At peaceful events, where there are technical or unplanned breaches. averbal
warning will be given to the person in charge of the event. Detailswill be recorded and the
event allowed to proceed;
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(b) At peaceful events where the organiser has deliberately breached the law or
disobeyed the lawful orders given by the Police: the Police will issue verbal warningsto the
persons in charge, informing them that that they consider possible prosecution action. Evidence
of offences committed will be collected and presented to the Department of Justice, which will
consider whether or not to prosecute; and

(© At events where there are potential or actual breaches of the peace: the Police
will verbally warn both the persons in charge and other participants, directing them immediately
to cease any unlawful activity. If the warnings are ignored, the Police will, as appropriate,
consider peaceful dispersal, physical removal of the crowd, or arrest. Evidence of any unlawful
activity will be collected and legal advice will be sought after the event as to whether to initiate
prosecution.

276. Inarriving a its decision as to whether to prosecute, the Department of Justice always
acts on the basis of the evidence of the case. Thereis no question of politically motivated
prosecutions.

277. Between 1998 and 2002, there were 537 cases of organisersfailing to notify the Policein
accordance with the law. But the Police forwarded only 12 to the Department of Justice for
advice as to whether prosecution was warranted. The remaining cases were not pursued because
they involved unintended or technical breaches. On no occasion were political considerations a
factor in the decision making process.

278. We explained the operation of the Public Order Ordinance in paragraphs 376 to 381 of
theinitial report, discussing the ‘ notice of no objection’ in paragraph 378. Commentators’
concerns and our views on them were explained in paragraphs 380 and 381. Thoseviews are
unchanged: essentially, the Police need advance notice of demonstrations so that, among other
things, proper arrangements can be made to minimise any disruption to traffic and
inconvenience caused to other members of the public. The HKSAR has an obligation to

assist and provide for the right of peaceful public assembly and demonstration and cannot

do so in Hong Kong's condition without prior notice of large peaceful processions and
assemblies.

279. Thus, we consider the requirement to be a reasonable and proportionate response
that balances the right of individuals to peaceful assembly with the interests and safety
of the community asawhole. We believe that our commentators’ misgivings are
unfounded:

@ Some commentators consider that the notice period prescribed in sections 8
and 13A (normally seven days) unnecessarily restricts the right of peaceful assembly. But the
Ordinance provides the safeguard that, if the Commissioner of Police is reasonably satisfied that
earlier notice could not have been given, he must accept such shorter notice and must give his
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reasons if he does not so accept.” Thus, the ‘normal’ notification period of seven days must be,
and is, applied with flexibility and reason. The seven-day period is partly required to alow the
Appeal Board time to meet and consider appeals on any conditions imposed on a peaceful
demonstration. See (d) below;

(b) The power of the Commissioner of Police to object to a procession is provided for
in section 14. But this power is subject to section 14(3), which prescribes time limits within
which he must notify the organisers of hisdecision. That is, if he objects to the procession, he
must issue a notice of objection as soon asis reasonably practicable and within the specified time
limit (48 hours before the commencement time of the procession if seven days' noticeis given).
If he does not so object, he must issue a notice of no objection as soon asis reasonably
practicable and within the same time limit. If he does not issue either a notice of no objection or
anotice of objection within the time limit, he is taken to have issued a notice of no objection and
the procession can proceed;

(© There are further safeguards in sections 9 and 14, which provide that the
Commissioner may only prohibit a public meeting or object to a public procession if he
reasonably considers that the prohibition or objection is necessary in the interests of national
security or public safety, public order (ordre public) or the protection of the rights and freedoms
of others. He cannot prohibit a public meeting or object to a public procession if he reasonably
considers that the interests of national security or public safety, public order (ordre public) or the
protection of the rights and freedoms of others could be met by imposing conditions;

(d) Under section 16, the Commissioner’ s decisions are subject to appeal to the
Appeal Board on Public Meetings and Processions. The Board comprises aretired judge and
persons who are not public officers; and

(e As amatter of Hong Kong constitutional law, if the powersin the Public Order
Ordinance were exercised in ways inconsistent with article 21 of the Covenant as incorporated
by article 17 of the Hong Kong Bill of Rights, the decision(s) in question would be unlawful and
in breach of article 39 of the Basic Law. They could therefore be quashed by the courts.

280. Inthelast few months of 2000, there was extensive public discussion about the
provisions of the Public Order Ordinance and whether they required amendment. Some

! Therelevant provisions are sections 8(2) & (3) and 13A(2) & (3):

“(2) Notwithstanding subsection (1), the Commissioner of Police may, and shall in
any case where he is reasonably satisfied that earlier notice could not have been given,
accept shorter notice than is specified in that subsection. [Editor’s emphases.]

(3) Incases where the Commissioner of Police has decided not to accept shorter
notice than is specified in subsection (1), he shall as soon asis reasonably practicable
inform in writing the person purporting to give the notice of his decision and the
reasons why the shorter notice is not acceptable.”
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commentators considered that the freedom of peaceful assembly should not be subject to any
form of regulation, and that the Public Order Ordinance should be reviewed. Others considered
that the existing provisions struck a reasonabl e balance between the individual’ s rights to
freedom of expression and peaceful assembly and the broader community interest in respect of
public safety, public order, and so forth.

281. To ensure an open exchange of views, we proposed a full debate on the subject in the
Legidative Council. Before the debate, the Council organised public hearings and received
some 240 submissions. Most (78%) favoured retaining Ordinance in its existing form. After a
nine-hour debate® the Council passed the motion that the legal provisions relating to the
regulation of public meetings and processions should be preserved.

2 0On 20 and 21 December 2000.
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Article 22: Freedom of association

282. Some commentators have expressed the concern that proposals to enact legidlation to
give effect to article 23 of the Basic Law may compromise the rights and protectionsin
article 22, aswell asrights provided for in other articles of the Covenant. For coherence of
discussion, those concerns are addressed in paragraphs 381 to 396 below. (See current
paragraph numbers.)

The operation of the Societies Ordinance
283. The position is as explained in paragraphs 385 to 389 of the initial report.

284. In paragraph 20 of its concluding observations of November 1999, the Committee
expressed the concern that “with regard to freedom of association ... the Societies Ordinance
may be applied in away to restrict unduly the enjoyment of article 22 rights’. The Committee
recommended that “the HKSAR should review this Ordinance so as to ensure full protection of
the right to freedom of association, including trade union rights, under article 22 of the
Covenant”.

285. We note the Committee’ s concerns. But we do not accept that the Societies Ordinance
could be applied in away that might contravene the freedoms guaranteed in article 22. In
paragraph 389 of our initial report, we indicated that there was a healthy growth in the number
of societies, with 883 having either registered or been exempted from registration in the first

12 months after the reunification. That trend has continued at a brisk pace, with the
post-reunification total reaching 8,105 by 30 June 2003. And it remains the case that the Police
have not rejected any application for the formation of a society.

286. Some commentators have expressed the concern that the Societies Ordinance gives the
Government power to ban specific organisations and ties between organisations and foreign
political groups. This power isnot unfettered. The decision to refuse to register can only be
made by the Societies Officer, after consultation with the Secretary for Security, if he reasonably
believes that:

(@ Therefusal is necessary in the interests of national security, public safety, public
order (ordre public), or the protection of the rights and freedoms of others; or

(b) If the society or the branch is apolitical body that has a connection with aforeign
political organisation or apolitical organisation of Taiwan.

No decision to refuse an application shall be made without first giving the society an opportunity
to be heard, or to make written representations, unless the Societies Officer reasonably believes
that in the circumstances of the case it would not be practicable to do so. The Societies Officer’s
decision is subject to appeal to the Chief Executivein Council. If the powersin the Societies
Ordinance were applied in away that contravened article 22 of the Covenant as incorporated by
article 18 of the Hong Kong Bill of Rights, a decision to refuse an application would be unlawful
and in breach of article 39 of the Basic Law, and could be quashed by the court.
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Statutory protection against anti-union discrimination

287. The position is as explained in paragraph 8.4 of our second report under the ICESCR in
relation to article 8 of that Covenant.

Regulation of trade union activities

288. The position isas explained in paragraphs 8.2 and 8.3 of our second report under the
ICESCR in relation to article 8 of that Covenant.

Ban on member s of the Police Forcejoining trade unions
289. The position isas explained in paragraph 399 of theinitial report.
Organisationsfor the promotion of human rights

290. The position isasexplained in paragraphs 401 to 404 of the initial report. Annex 7
updates Annex 17 of the initial report (referred to in paragraph 402 thereof).
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Article 23: Thefamily - avital component of society

291. The position isasexplained in paragraphs 405 to 407 of our initial report. The processes
contributing to the demise of the traditional extended family - and the trend towards small,
nuclear families - continue. Single parents, unmarried couples, divorces' and separations
continue to become more commonplace as attitudes to marriage, cohabitation, and the role and
status of women increasingly conform to international trends.

Family welfare services

292. These are essentially as explained in paragraph 408 of theinitia report though - as
foreshadowed there - at an expanded level. Asat March 2003, there were 744 caseworkersin
66 family service centres/integrated family service centres. In 2002-03, they handled

over 90,000 cases. These services are discussed more extensively in paragraphs 10.31 to 10.36
in our second report under the ICESCR, in relation to article 10 of that Covenant.

Children affected by family disputes

293. The position isas explained in paragraph 409 of theinitial report, though the Social
Welfare Department now provides its counselling and other services relating to divorce,
separation, and child custody through five Family and Child Protective Services Units. The
Units were restructured in 2002 with the amalgamation of the Child Custody Services Unit
(referred to in the initial report) and the Department’ s Child Protective Services Units.

294. Thereisextensive discussion of this and related issues in paragraphs 53 to 104 of our
second report under the CEDAW in relation to article 5 of that Convention. Also relevant are
paragraphs 14 to 231, in sections V (1), (J), and (K) of our initial report under the CRC
(inrelation to articles, 19, 39, and 25 of that Convention) and paragraphs 10.42 to 10.45 of our
second report under the ICESCR in relation to article 10 of that Covenant.

295. InJanuary and April 2002 respectively, in the light of the review foreshadowed in
paragraph 411 of the initial report, the Law Reform Commission released reports recommending
that the Government simplify the guardianship of children and strengthen the existing legal
protections against parental child abduction. We are now studying the reports but will defer any
decision until we have also considered further recommendations on guardianship and custody
that the Commission expectsto release in early 2004.

Split families

296. We explained the background to thisissue - and the measures we were taking to address
the related problems - in paragraphs 417 to 425 of theinitia report. Developments since then
are discussed in paragraphs 168 to 180, in section V(D) of our initial report under the CRC in
relation to article 10 of that Convention and in paragraphs 10.5 to 10.13 of our second report
under the ICESCR in relation to article 10 of that Covenant.

! The number of divorce petitions rose from 14,482 in 1997 to 16,839 in 2002.
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Post-divor ce protection of spouses and children: improvementsto the Attachment of
Income Order Scheme

297. The Attachment of Income Order Scheme came into operation in April 1998, following
the enactment, in June 1997, of the Marriage and Children (Miscellaneous Amendments)
Ordinance. Such orders, which emanate from the courts, require the deduction at source of the
amounts that maintenance payers have been ordered to pay their spouses and the direct payment
thereof to the payees. In 2001, to address the difficulties that maintenance payees encountered in
collecting and enforcing such payments, we introduced further amendments to relax the
circumstances in which Attachment of Income Orders could be made. Among other things,
those changes empowered the courts to dispense with or relax any procedure or to abridge any
time limit specified in the rules under certain circumstances.

Amendmentsto the Matrimonial Causes Rules

298. The Matrimonial Causes (Amendment) Rules of December 2001 simplify the procedures
for handling undefended petitions or joint applications for divorce or judicial separation. The
Rules also allow the Court to focus on the substantive issue of the welfare of children in the case
by holding private hearings in which the issues can be discussed in an informal and relaxed
atmosphere.

Interest and Surcharge on Arrears of Maintenance Ordinance 2003

299. This Ordinance was enacted in May 2003. It entitles maintenance payees to automatic
interest on the amount of maintenance in default. They may aso apply to the courtsfor a
surcharge on the maintenance arrears where they consider that the maintenance payer has
repeatedly defaulted on payment without reasonable excuse. The surcharge ceiling is 100% of
the arrears. We are currently designing a computer programme to facilitate the calculation of the
amounts due and will appoint a commencement date for the Ordinance when the programme is
ready.

New arrivals from Mainland China

300. Inparagraphs 417 to 425 of theinitial report, we explained the position of new arrivals
from Mainland China and the initiatives then being taken to ease the process of their settlement.
Those initiatives have continued and, where necessary, improved and/or updated. But we have
also introduced new initiatives, including:

@ Identifying needs. in late 2002/early 2003, the Home Affairs Department
conducted a study to assess new arrivals needs. The findings - which we expect to publishin
late 2003 - will enable us to assess the effectiveness of the services we currently provide for
them;

2 The Ordinance has not been assigned a Chapter number in the Laws of Hong Kong because it
isapiece of legidlative amendment to be incorporated into existing ordinances.
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(b) Education: the position isas explained in paragraphs 353 to 356 of our initial
report under the Convention on the Rights of the Child, in relation to article 28 of that
Convention and in paragraphs 13.59 to 13.60 of our second report under the ICESCR, in
relation to article 13 of that Covenant;

(© Housing: in planning its forward building programme, the Housing Authority
has taken account of new arrival-generated demand. With the relaxation of the former seven-
year residency rule, which we explained in paragraph 382 of our initial report in the light of the
ICESCR, in relation to article 11 of that Covenant,® new arrivals can secure public rental housing
much sooner than was previously possible. They are regularly offered temporary residence in
interim housing” pending allocation to permanent public housing. Oncein public housing, they
enjoy the same housing benefits as do local residents. Among others, those benefits include rent
assistance for tenants in financial hardship and transfersto larger flats, either on medical or
social grounds, or because of overcrowding in their existing accommodation;

(d  Wadfare: theinitiativeswe aretaking in this area are explained in
paragraphs 10.29 to 10.30 of our second report under the ICESCR, in relation to article 10 of
that Covenant; and

(e Community education: in 2001, we initiated a major annual Community
Education Programme to promote mutual understanding between local residents and new
arrivals,

Thisissueis also discussed in paragraph 10.30 of our second report under the ICESCR, in
relation to article 10 of that Covenant.

Report of the Task Force on Population Policy: impact on needy families

301. Currently, persons seeking support under the CSSA or the SSA must have resided in
Hong Kong for at least one year. But in 2002, the Chief Secretary for Administration convened
ahigh level task forceto identify the main social and economic challenges to Hong Kong arising
from the changing population profile over the next 30 years and to recommend practical

% Formerly, the policy was that - to be eligible for public rental housing - applicants and the
majority of their family members had to have resided in Hong Kong for seven years. This, the
so called ‘magjority rule’ was relaxed in 1999, so that only half the members of an applicant’s
household were required to have resided in Hong Kong for seven years. And children born
outside Hong Kong would be treated as having met the residence qualification, provided that at
least one parent met the seven-year residence requirement. 1n 2001, the rule was further relaxed
so that, now, applicants on the Waiting List need not fulfil the seven-year residence ruleif half
their family members meet the criterion.

* See paragraph 363 of our initial report in the light of the ICESCR, in relation to article 11 of
that Covenant.
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measures to address them. The Task Force published its findings in early 2003, recommending,
inter alia, that we extend the éligibility period for the CSSA to seven years. We have accepted
that recommendation and it will take effect from 1 January 2004. Commentators have asked
how we will support families who will be ineligible for such support when the new rule comes
into effect.

302. Weattach particular importance to facilitating the early and complete integration of
newly arrived children and young people into our community. With that in view, we have
exempted children under the age of 18 from any prior residence requirement. In exceptional
circumstances, the Director of Social Welfare will, as now, consider exercising discretionary
power to grant CSSA to adult applicants who do not satisfy the residence requirements. And,
like other Hong Kong residents, new arrivals and their children have access to a wide range of
welfare services provided by the Government and by NGOs. For these reasons, the new policy
will not significantly affect the welfare of familiesin need, regardless of their length of
residence. Indeed, for the reasons above, it will actually ameliorate the position of children aged
under 18.
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Article 24: Rightsof children
Age of criminal responsibility

303. Inparagraph 17 of its concluding observations of November 1999, the Committee
expressed the concern that “that the age of criminal responsibility is seven years and takes note
of the statement by the Delegation that the Law Reform Commission is currently conducting a
review of this matter”. The Committee recommended that “the age of criminal responsibility
should be raised so asto ensure the rights of children under article 24”.

304. The Law Reform Commission published its final report on the “Age of Criminal
Responsibility in Hong Kong” in May 2000, recommending that the minimum age of criminal
responsibility be raised from seven to ten. Accordingly, in November 2001, we introduced the
Juvenile Offenders (Amendment) Bill 2001" into the Legislative Council to give the
recommendation effect in law. The Amendment Bill was enacted in March 2003 and came into
operation on 1 July 2003.

Right to acquire a nationality

305. Thegeneral position remains essentially the same as discussed in paragraph 427 of the
initial report. However, we take this opportunity to inform the Committee of acase heard in
January 2002, by the Court of Appeal. The case concerned article 5 of the Nationality Law of
the People’s Republic of China (NLPRC),? which provides that:

“Any person born abroad whose parents are both Chinese nationals or one of whose
parents is a Chinese national shall have Chinese nationality but a person whose parents
are both Chinese national s and have both settled abroad, or one of whose parentsisa
Chinese national and has settled abroad, and who has acquired foreign nationality at birth
shall not have Chinese nationality.”

306. The case concerned a child who was born in Germany. The parents were Chinese
nationals. The issue to be resolved was whether the child who had subsequently acquired
German nationality by naturalisation was a Chinese national for the purpose of obtaining or
holding aHK SAR passport. The Court held that, as both parents were Chinese nationals and the
child did not have any foreign nationality at birth, he was a Chinese national within the terms of
article 5 of the NLPRC.

! Chapter 226 amending legislation.
2 Tse Yiu Hon Patrick (an infant) v. HKSAR Passports Appeal Board [2002] 3 HKC 501.

% In accordance with the Explanations of Some Questions by the Standing Committee of the
National People's Congress Concerning the Implementation of the Nationality Law of the
People' s Republic of Chinain the Hong Kong Special Administrative Region of 15 May 1996,
Chinese nationals holding foreign passports will not automatically lose their Chinese nationality.
A Chinese national shall lose his Chinese nationality only upon application to the Immigration
Department for changing his nationality.
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Convention on the Rights of the Child

307. Theinitial report of the Hong Kong SAR was submitted in June 2003, as part of China's
second report under that Convention.

Day care services

308. The position isessentially as explained in paragraphs 430 and 431 of the initial report and
in paragraph 147 of our initial report under the Convention on the Rights of the Child, in relation
to article 18 of that Convention. But demand for the services described in those reports has
decreased as Hong Kong's child population has steadily shrunk* and we have introduced
measures to rationalise the provision of those services. Inter aia, those measures have included
converting day créches into day nurseries (where demand so justifies) or day nursery-cum-créche
centres, reprovisioning under-enrolled centres to newly developed areas, reducing capacity, and
closures. In taking these measures forward, our guiding principles have been access to services
and convenience to parents.

Residential child care services

309. The position remains essentially as explained in paragraph 151 of our initial report under
the Convention on the Rights of the Child, in relation to article 18 of that Convention. Inthe
financia year 2002-03, we increased the number of foster care placesto atotal of 670, and will
further provide an additiona 75 such placesin 2003-04, making atotal provision of 745 places.
Asat 30 June 2003, atotal of 1,535 children werein non-institutional residential care.

Child care assistance for parents

310. Commentators have proposed that we should introduce legal measures to penalise parents
for leaving their children at home without supervision. We recognise the need for children to be
properly cared for. But - having carefully examined the issues - have concluded that specific
legislation would be difficult to police and to enforce, and would therefore be ineffective. That
said, the act of leaving a child unattended is aform of neglect and is addressed under the Offence
Against the Persons Ordinance (Chapter 212)° and the Protection of Children and Juveniles
Ordinance (Chapter 213).° Additionally, we provide assistance to parents who cannot supervise
their children on a constant basis. These include the services described in paragraph 147 of our
initial report under the Convention on the Rights of the Child. Additionally, the 26" mutual help

* The 2001 Population Census revealed a significant reduction in the 0 to 6 age group:
from 410,000 in 1996 to 350,000 in 2001.

® In sections 26 and 27.
® In section 34(2).

” Asat March 2003: 12 more are to follow.
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child care centres provide aflexible form of child care service for children under the age of six.
They are run by the Social Welfare Department, social welfare agencies, and various other
bodies on a self-financing, non-profit-making basis.

Child abuse

311. The position remains essentially as explained in paragraphs 214 to 231 (section V(1)) of
our initial report under the CRC, in relation to article 19 of that Convention.

Child abuse ascrime

312. Thepositionisasexplained in paragraph 10.47 of our second report under the ICESCR,
inrelation to article 10 of that Covenant.

The Child Care Services Ordinance

313. The position remains essentially as explained in paragraph 148 of section V(B) of our
initial report under the CRC, in relation to articles 18(1) and (2) of that Convention.

Protection of children born out of wedlock
314  The position remains as explained in paragraph 443 of theinitial report.
Youth welfare

315. The position remains essentially as explained in paragraph 10.19 of our second report
under the ICESCR in relation to article 10 of that Covenant.

Review of the Adoption Ordinance

316. Thereview foreshadowed in paragraph 446 of the initial report is complete. In

June 2003, on the basis of its findings, we introduced legis ative amendments into the
Legidative Council. With the interest of the child being the prime concern, the proposal's seek
to improve local adoption arrangements and to give effect to the Hague Convention on
Protection of Children and Co-operation in respect of Intercountry Adoption. The major
proposals are at Annex 8. A Bills Committee of the Legidlative Council will scrutinise the Bill.

Other child-related statutes

317. Commentators have caled for areview of the Offences Against the Persons Ordinance
(Chapter 212) with aview to aligning its provisions with those of the Protection of Children and
Juveniles Ordinance (Chapter 213). Their concern is that, when achild is placed under a care or
protection order under section 34 of the Protection of Children and Juveniles Ordinance, the
parents are not subjected to supervision. This, they say, provides inadequate assurance of
children’s safety and welfare.
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318. The position isthat Chapter 213 is primarily concerned with the care and protection of
children and juveniles. It ispart of the civil law and its primary concern is the needs of children,
not the punishment of parents or guardians, though - in section 34(1)(d)) - it does provide for
parents and guardians to enter into recognisance to exercise proper care and guardianship. By
contrast, the Offences Against the Persons Ordinance is part of the criminal law that views the
ill-treatment or neglect children or juveniles by those in charge of them as acrime. Parents or
guardians are liable to prosecution and, on conviction on indictment, are liable to ten years
imprisonment, or to three years on summary conviction.? Thus, the two statutes complement one
another, ensuring the welfare of children from the different perspectives of the civil and criminal
law. We do not, therefore, envisage a need to review or amend them as our commentators have
proposed.

L egal representation

319. Thepositionis essentially as explained in paragraphs 430 and 431 (section VI1I1(D)) of
our initial report under the Convention on the Rights of the Child, in relation to articles 37(b),
(c), and (d) of that Convention. However, in 2003, we introduced a new scheme whereby
children or juveniles who are deprived of their liberty and detained in a place of refuge under the
Protection of Children and Juveniles Ordinance, receive legal assistance as of right.’

Children in armed conflict

320. The position remains as explained in paragraph 405 of our initial report under the
Convention on the Rights of the Child, in relation to article 38 of that Convention.

The Child Ambassadors Scheme

321. Theyear 2000 marked the tenth anniversary of the entry into effect of the Convention on
the Rights of the Child. We marked the occasion in several ways, the key initiative being the
‘Child Ambassadors' Scheme’. As we advised the Committee on the Rights of the Child in
paragraph 12 of our initial report under that Convention,’® the purpose was to draw attention to
the Convention by capturing the public’s imagination and interest. 1t wasjointly organised by
Against Child Abuse, the Hong Kong Committee on Children’s Rights and the Hong Kong
Committee for UNICEF, Hong Kong's leading activists for children’srights. Funding was
jointly provided by Cathay Pacific Airways and the Government, so harnessing the talents and
resources of the charitable, commercial, and public sectors. Twenty ‘ambassadors were selected

8 Section 27.

® Thiswas in accordance with article 37(d) of the Convention on the Rights of the Child. The
article provides that “every child deprived of hisor her liberty shall have the right to prompt
access to legal and other appropriate assistance, as well as the right to challenge the legality of
the deprivation of hisor her liberty before a court or other competent, independent and impartial
authority, and to a prompt decision on any such action.”

10 Inrelation to article 42 of the Convention.
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in open competition. In January 2001, ten went to Geneva where they met members of the
Committee on the Rights of the Child, to whom we are most grateful. In February 2002, the
remaining ten undertook a mission to Thailand where they exchanged ideas and experience with
Thai NGOs for children’srights. But the ambassadors' main task is actively to promote public
awareness of the Convention - and of the rights that it secures for their fellow children - in
Hong Kong itself.

322. In March 2003, we provided funding to enable our NGO partnersin the Child
Ambassadors Scheme to organise Hong Kong' sfirst Children’s Council. The objectives were
to promote public awareness of the Convention on the Rights of the Child and to give practical
effect to the right of children to respect for their views. Among the 60 Child Councillors who
participated, ten were Child Ambassadors. The Councillors debated five motions that they
themselves had initiated and that they discussed with seriousness, maturity, and intelligence.
Legidators and senior representatives of the Government appeared before them, to answer
questions and to participate in the discussion. The event aroused public awareness of the
Convention in particular and of children’srightsin general.

323.  TheHong Kong Children’s Council of 2003 marked a major step towards alignment with
the best international practices.™* Our hopeisthat Hong Kong' s first Child Councillors will
share what they have learned with their peers and spread the message as widely as possible,
stimulating public interest in children’s rights and providing the participants with practical
insightsinto child rightsin action.

1 Children’s Parliaments are increasingly common internationally and have been established in
several countries such as the United Kingdom, France, and Switzerland.



CCPR/C/HK G/2005/2
page 109

Article 25: Right to participatein public life

324. Thepolitical structure of the HKSAR is prescribed in Chapter 1V of the Basic Law.
Article 26 of the Basic Law stipulates that permanent residents of the HKSAR shall have the
right to vote and the right to stand for election in accordance with the law.

Election of the Chief Executive

325. Under the Basic Law, the Chief Executive is selected by election or through consultations
held locally, and appointed by the Central People’ s Government. As explained in paragraph 59
above in relation to article 1, Annex | to the Basic Law prescribes the specific method for
selecting the Chief Executive. It provides, inter alia, that the Chief Executive shall be elected by
a broadly representative Election Committee through secret ballot on a one-person-one-vote
basis. In July 2001, this provision took effect in domestic legidation with the enactment of the
Chief Executive Election Ordinance (Chapter 569).

326. The 800-member Election Committee comprises permanent residents of the HKSAR who
are broadly representative of the different sectorsin the community.! Most were returned by
election in July 2000, under the supervision of the Electoral Affairs Commission. Exceptions
were the representatives of the religious sub-sector (who were returned by nomination) and the
ex-officio members of the Election Committee. The latter comprised members of the Legidative
Council (who were themselves elected), and the Hong Kong deputies to the National People's
Congress.

327. At the close of nominations for the second term Chief Executive, only one candidate,
Mr Tung Chee-hwa, was validly nominated. Accordingly, he was declared elected in
February 2002, in accordance with the Chief Executive Election Ordinance. In March 2002,
the Central People’ s Government formally announced Mr Tung'’ s appointment as the second
term Chief Executive.

Executive Council

328. Asexplained in Part | of thisreport (paragraphs 12 and 13), the Executive Council assists
the Chief Executivein policy making. Article 55 of the Basic Law provides that members of the
Executive Council shall be appointed by the Chief Executive from among the principal officials
of the executive authorities, members of the Legislative Council and public figures. They must
be Chinese citizens and permanent residents of the HKSAR with no right of abode in any foreign
country. Except for the appointment, removal and disciplining of officials and the adoption of
measures in emergencies, the Chief Executive shall consult the Executive Council before
making important policy decisions, introducing billsto the Legislative Council, making
subordinate legislation, or dissolving the Legislative Council. If the Chief Executive does not
accept amajority opinion of the Executive Council, he/she shall put the specific reasons

on record.

! The size, composition, and functions of the Election Committee are prescribed in Annex | to
the Basic Law.
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The 2000 L egislative Council elections

329. The second term Legidlative Council comprises 60 members returned by elections
on 10 September 2000. The elections were conducted under the supervision of the Electoral
Affairs Commission and in accordance with the relevant provisions of the Basic Law, the
relevant domestic statutes, and their subsidiary legislation.? The powers and functions of the
Legidative Council are explained in Part | of this report, at paragraph 17.

330. Asprovided for in Annex Il to the Basic Law, candidates of the HKSAR’ s second term
Legidlative Council were returned as follows:

@ Geographical constituencies. 24 members were returned by direct elections
based on universal suffrage, through the list voting system, which is aform of proportional
representation system. All permanent residents of the HK SAR who had reached the age of 18 or
above were eligible to be registered and to vote. Some 3.1 million people - 68 per cent of those
eligible to do so - registered as electors. Over 1.33 million registered electors voted: aturnout
of 43.6 per cent;

(b) Functional constituencies: returned 30 members. Asexplained in
paragraphs 459(b) and 461 of theinitial report, where we also responded to commentators,
these constituencies represent economic, social, and professional sectors that are substantial and
important to Hong Kong; and

(© The Election Committee (see paragraph 326 above): returned six members.
The electoral system

331. Inparagraph 12 of the 1999 concluding observations, the Committee reiterated its
“concern, expressed in paragraph 19 of its concluding observations, adopted at the end of the
consideration of the fourth periodic report, that the electoral system for the Legidative Council
does not comply with articles 2, paragraphs 1, 25 and 26 of the Covenant. The Committeeis
concerned about the impending abolition of the Municipal Councils that would further diminish
the opportunity of HKSAR residents to take part in the conduct of public affairs, that is
guaranteed under article 25. The HKSAR should reconsider this step. It should take all
necessary measures to maintain and strengthen democratic representation of HKSAR residentsin
public affairs’. Loca commentators have echoed those concerns. We address them seriatim in
the paragraphs that follow.

332.  We note the Committee’ s concerns. But we respectfully maintain the position -
explained in paragraph 461 of theinitial report - that they overlook the reservation entered in
respect of

2 Namely the Legislative Council Ordinance (Chapter 542), the Electoral Affairs Commission
Ordinance (Chapter 541), and the Elections (Corrupt and Illegal Conduct) Ordinance
(Chapter 554).
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article 25 when the Covenant was extended to Hong Kong. We remain of the view that our
electoral system is appropriate to Hong Kong's circumstances and gives rise to no
incompatibility with any of the provisions of the Covenant as it applies to Hong Kong.

333. Commentators have also called for constitutional reforms to achieve progressin
democratic development. As explained in paragraph 61 abovein relation to article 1, the Basic
Law provides that the number of directly elected seats in the Legidlative Council will increase
from one-third in the first term (1998-2000), to 40 per cent in the second term (2000-2004),
and to 50 per cent in the third term (2004-2008). The second term Legislative Council was
formed in 2000 in accordance with the provisions of the Basic Law. The Legidative Council
(Amendment) Ordinance 2003, which providesthe legal basis for the third term Legidlative
Council elections, also complies with the Basic Law. It provides for 30 seats to be returned by
geographical constituencies through universal suffrage, and a further 30 seats to be returned by
functional constituencies. The method for selecting the Chief Executive also complies with the
Basic Law.

334. Commentators have expressed the concern that the Interpretation and the Decision of the
NPCSC adopted in April 2004 has eroded the “One Country Two Systems’ principle and the
provision in article 2 of the Basic Law regarding the exercise of a high degree of autonomy. But,
as article 2 of the Basic Law makes clear, Hong Kong' s high degree of autonomy is exercised
under authorisation by the Central Authorities, and must be understood in the context of the
Constitution of the People’s Republic of Chinaand the Basic Law. Insofar as constitutional
development is concerned, both documents clearly prescribe the powers and responsibilities of
the Central Authorities. The NPCSC has been acting within these constitutional prerogatives.

335. Commentators have also expressed concern that, as aresult of the Decision of the
NPCSC adopted on 26 April, there would not be universal suffrage in 2007/08. Universal
suffrage is the ultimate aim provided for in the Basic Law and there is broad support in the
community for that aim. But there are different views in the community on the pace for attaining
it. Whilst some would like to see universal suffrage in 2007/08, others prefer a more measured
approach. Having considered all views expressed by the Hong Kong community on thisissue, as
well as the provisions of articles 45 and 68 of the Basic Law in respect of the principle of gradual
and orderly progress and the actual situation in Hong Kong, the NPCSC has considered that
constitutional development in a prudent and step-by-step manner is the appropriate way forward.
The NPCSC'’ s decision still leaves Hong Kong with plenty of scope for change to the election
methods in 2007/08 to make the system more representative.

Nationality requirementsfor Legislative Council candidates
336. Thisisaddressed in paragraphs 377 to 379 below in relation to article 27.
Review of district organisation and the abolition of the Provisional Municipal Councils

337. We note the Committee’ s concernsin regard to the abolition of the Provisional Municipal
Councils (paragraph 12 of the concluding observations and paragraph 331 above). But, again,
we must respectfully dissent from the view that there was ever any risk that the abolition would
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“further diminish the opportunity of HKSAR residents to take part in the conduct of public
affairs, that is guaranteed under article 25”. For the reasons below, we consider that the changes
were timely, in the public interest, and in accord with consensus of public opinion.

338. Inthe course of the review and consultations foreshadowed in paragraphs 472 and 473
of the initial report, respondents expressed concern about the fragmentation of responsibility for
the delivery of municipal services and questioned the need for two tiers of district organisation.
There was a broad consensus within the community that there was a need to reform the
framework for the delivery of municipal services so as to improve co-ordination in the
formulation and implementation of policy and to improve cost-effectiveness in service delivery.

339. Inresponse, we have introduced a new regime for the delivery of municipal services,
whereby the Government has:

(@ Assumed direct responsibility for al functions relating to food safety and
environmental hygiene. This addressed the problem of fragmentation of responsibility; and

(b) Established a new structure to provide policy direction and servicesin the areas
of arts, culture, sports, and recreation.

These changes were made in parallel with the dissolution of the two Provisional Municipal
Councils, which isdiscussed in Part | of this report (paragraphs 21 and 22).

340. After the reorganisation, elected institutions continue to participate in matters relating to
the provision of municipal services. Specifically:

(@ The Legislative Council scrutinises the budget, policy programmes and initiatives
of the various government agencies providing municipal services. The Council isalso
responsible for approving the majority of capital works projects and fees and charges for
municipal services and facilities,

(b) At the district level, the District Councils have awider role and more substantial
resources than did the District Boards that preceded them,;

(© The District Councils monitor the delivery of environmental hygiene and leisure
and cultural servicesin thedistricts. And they have been given additional funds for the
improvement of the local environment and for commissioning district leisure and cultural
activities. These are functions formerly undertaken on aregional basis by the Provisional
Municipa Councils;

(d) The chairpersons and vice chairpersons of the District Councils are members of
their respective District Management Committees, and so participate in the co-ordination of
government services and the setting of prioritiesin the districts; and

(e The number of elected District Council members has increased progressively
since the Councils first term in 1999. Then, the Councils had in total 44 more elected members
than the District Boards had in 1997. In the second term elections, which will take placein
November 2003, that difference will increase to 54.
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341. Thus, abolishing the Provisional Municipal Councils has not undermined public
participation. Nor has it undermined public representation at the local level. But we will
monitor the system to ensure that it remains responsive to the changing needs of the community.
As undertaken by the Chief Executivein his Policy Address in January 2004, we will review the
function and composition of the District Councils at a suitable time.

Electoral Affairs Commission

342. We explained the Commission’s composition, role, and functions in paragraph 463 of
theinitial report. In paragraph 464 thereof, we explained the measures taken to ensure the
transparency of the electoral process. Those measures were applied in the 2000 election.

The 1999 and 2003 District Council €lections

343. Thefirst District Council election was held on 28 November 1999, with atotal turnout
rate of 35.8%. The 18 District Councils came into being on 1 January 2000 by virtue of the
District Councils Ordinance (Chapter 547). The HKSAR is divided into 390 constituencies,
each returning one elected member. There are a maximum of 102 appointed members,

and 27 ex-officio members. The work and functions of the District Councils are explained

in Part | of thisreport (paragraphs 18 and 19). The second District Council election will be
held in November 2003, with candidates standing in 400 constituencies, each returning

one elected member. The second term will begin on 1 January 2004.

The Accountability System

344. The Accountability System, which, among other things, put into place a new system for
appointing Secretaries of Departments and Directors of Bureaux, was introduced on 1 July 2002.
It has brought about a new system of governance and introduced fundamental change to

Hong Kong's system of public administration.

345. Previoudly, bureau chiefs were career civil servants. Under the new system, they are
political appointees. Thereisnow apolitically appointed team of Principal Officialsled by the
Chief Executive to account to the people of Hong Kong for the governance of Hong Kong. The
term of office of these Principal Officials cannot extend beyond the expiry of the term of office
of the Chief Executive who nominated them for appointment. The public can now clearly
identify the political team and individual Principal Officials who are responsible for specific
policy portfolios and hold them accountable for the success or failure of policies and policy
outcome. Collectively, they have to address public demands and face public pressure. They
have to ensure that their policies meet public expectations and are in the long term interests of
Hong Kong.

346. The Accountability System has brought about a number of significant changes.
Specificaly:

(@ It has widened the pool of candidates for appointment as Principal Officials.
Henceforth, any future Chief Executive will have to form his or her own team of Principal
Officials who are prepared to share political responsibility and to serve the people of Hong Kong
under his or her leadership. The pool of candidatesis not restricted to civil servants.
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Committed, capable and competent persons, within and outside the civil service, can join the
top echelon of Government. Candidates with political party backgrounds can be considered.
Having awider pool of candidatesis beneficial to the better governance of Hong Kong and
has the potential to enhance public participation in the administration of Hong Kong affairs;

(b) With the clear separation of the politically appointed Principal Officials and the
civil service, members of the latter can now focus on their role as civil servants. They are no
longer expected to bear the brunt of political pressure asthey did prior to 1 July 2002. The
appointment of the new civil service rank of Permanent Secretary has institutionalised and
strengthened Hong Kong' s tradition of a professional, meritocratic, honest, and politically
neutral civil service; and

(© The Accountability System requires Principal Officials to shoulder political
responsibility. Under the previous system, Principal Officia positions were filled by civil
servants and any misconduct had to be handled in accordance with the civil service disciplinary
mechanism. And civil servants were not in a position to shoulder political responsibility. Thus,
the present system represents a major step forward in the system of governance.

347. Commentators have said that it would have been more appropriate to introduce the
Accountability System after the election of the Chief Executive by universal suffrage. We
disagree. Although we have not yet attained universal suffrage, Hong Kong' sinstitutions are
highly open and transparent. We have an elected legislature and afree press. The design of the
Accountability System isto subject the Principal Officials to the scrutiny of the Legidative
Council, the media and the public. The Basic Law also provides for a mechanism of checks
and balances between the executive and legislative authorities. And we need the support and
co-operation of the Legislative Council before any major financial or legidative proposals can
be implemented.

Looking ahead

348. Wereviewed the implementation of the Accountability System one year after its
introduction. A report on the findings of that review was put to and considered by the
Legidlative Council Panel on Constitutional Affairsin July 2003. The report concluded that,

in overall terms, the Accountability System represented an important step in the right direction.
However, we clearly recognise that the first year of operation was not entirely smooth and

that there was scope for improvements. With that in mind, we will improve on the existing
arrangements of canvassing public opinions and communicating with the public, with aview to
strengthening our links with different sectors of the community and ensuring that our policies are
more attuned to public aspirations.

Government Advisory Boards and Committees

349. In paragraphs 74 to 75 and paragraphs 474 to 476 of the initial report, we explained
that the advisory and statutory bodies were a distinctive feature of Hong Kong' s system of
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government: that remainsthe case. The Government relies on them to provide advice on its
policies, to resolve disputes between the Government and aggrieved parties, and to deliver public
services. There are at present about 500 of these bodies, about 44% of which are statutory.
Some 5,000 members of the public are serving on them.

350. With the inception of the accountability system, we undertook to review the role and
functions of the boards and committees, issuing a public consultation paper to that purpose in
April 2003. In the paper, we proposed, inter alia, that:

(@ Appointments should continue to be based on merit;

(b) Men and women who were suitable for appointment should have an equal
chance of being appointed. By way of an initial benchmark, we proposed that the
membership of any advisory board or committee should normally comprise at least 25% of
either gender;

(© In making appointments, care should be taken not to discriminate on the grounds
of gender, age, race, disability, religion, family status, sexual orientation or social background;
and

(d) The work of the advisory and statutory bodies should be open and transparent.
Their agenda and papers should be made available on request, unless they were classified. More
use should be made of the Internet to publicise their work.

351. Thereview isbeing conducted in two stages:

@ Thefirst stage was in progress as we were finalising thisreport. In this stage
of the exercise we have examined the existing system with aview to identifying issues and
problems and formulating the guiding principles for the more detailed second stage
review; and

(b) In the second stage, individual bureaux and departments will examine the work
of the advisory and statutory bodies under their purview on the basis of the guiding principles
in (&) above.

The findings of the review (both stages) will be published and reported to the Legidative
Council in due course.

Rural elections

352. Inparagraphs 71 to 73 of theinitia report, we explained that there were three levels
of election in the villages of the New Territories, the first level being the election of village
representatives. Village representatives make up the 27 Rural Committees, which comprise
the second level of the rural electoral system, the election of Rural Committee Chairmen being



CCPR/C/HK G/2005/2
page 116

on a one-person-one-vote basis. The Chairmen and Vice-Chairmen of the Rural Committees are
ex-officio councillors of the Heung Y ee Kuk which, as previously explained, isthe third level of
the rural electoral system.

353. Both sexes have theright to vote and to stand for election. That right is guaranteed under
articles 1 and 21 of the Hong Kong Bill of Rights and articles 25, 26 and 39 of the Basic Law.?
Additionally, as explained in paragraph 72 of the initia report, the SDO provides that the
Government shall not approve village representatives where they have been elected or otherwise
chosen by a procedure in which women have not been able to participate on equal terms with
men.

354. In December 2000, the Court of Final Appeal ruled that, in deciding whether to approve
an elected village representative, the Government had to consider whether the person elected to
represent a village was elected in accordance with electoral arrangements consistent with the
BORO and the SDO. Consequent to that ruling, and recognising the need to reform the village
election system, we decided that the conduct of those el ections should be brought under

statutory control. Accordingly, in February 2003, the Legisative Council enacted the Village
Representative Election Ordinance (Chapter 576), which provides for electoral arrangements that
are open, fair, honest, and consistent with the BORO and the SDO.

355. The main features of the new arrangements are:
@ All village representatives are el ected;

(b) The arrangements apply to both indigenous and non-indigenous
villages;

(© In future, the tenure of office of village representatives will be four years.
But, in the first term - which is atransitional period - tenure will run from 1 October 2003
to 31 March 2007; and

3 Articles 1 and 21 of the Hong Kong Bill of Rights provide respectively for the equal
enjoyment of all rights recognised in the Hong Kong Bill of Rights and the enjoyment by
permanent residents without distinction of the right to participate in public life. Articles 25
and 26 of the Basic Law respectively provide for equality before the law, and the right of
permanent residents to vote and stand for election in accordance with law. Article 39 of the
Basic Law provides that the protection of the provisions of the ICCPR and the ICESCR as
applied to Hong Kong shall remain in force.
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(d)  Therewill betwo types of village representative:

() ‘indigenous inhabitant’ ¢ representatives: as thetitle indicates, these
represent the indigenous inhabitants of their villages. Their function isto
reflect their constituents' views on village affairs and to deal with all
matters relating to the lawful and traditional rights and interests, and the
traditional way of life. They are returned by the indigenous inhabitants of
their village and their spouses. Their electorate may livein the village, in
other parts of Hong Kong, or abroad; and

(i) ‘resident representatives': reflect the views of their constituents on the
affairs of an ‘existing village'® on behalf of the residents of that village.
Each existing village will have one resident representative. The
representative shall not deal with any affairs relating to the lawful
traditional rights and interests of indigenous inhabitants. ‘Resident
representatives’ are returned by residents (both indigenous and non-
indigenous) of an ‘existing village' that is listed as such in column 2,
Schedule 1 to the Village Representative Election Ordinance (see
footnote 5).

A person may stand as a candidate in one village only, irrespective of whether it is an existing
village or an indigenous village. The Electoral Registration Officer is responsible for compiling
aregister of electors for each respective village.

Eligibility to vote in village elections

356. Theédligibility criteriaare at Annex 9.

The 2003 rural election

357. Inthe 2003 rural election, about 80,000 electors registered to vote in existing
villages and 78,000 in indigenous ones. There were 1,640 validly nominated candidates

* Under section 2 of the Village Representative Election Ordinance (Chapter 576), an
“indigenous inhabitant”, in relation to an indigenous village that existed in 1898 (whether
or not the name the village now has is the same name it had in 1898), means:

(1) aperson who wasin 1898 aresident of the village; or

(i) aperson who is descended through the male line from a person mentioned in
subparagraph (i).

> Section 2 of the Village Representative Election Ordinance defines an “existing village”

in terms that require reference to Schedule 1 of the statute, which designates such villages by
name and the reference number of the map on which the area of each such village is delineated.
Essentially, however, an existing village is one that is physically present in alocation specified
in the schedule. Its inhabitants may be indigenous, non-indigenous, or a combination of both.
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for election, 930 being returned without contest. The remaining 710 competed for atotal
of 361 seatsin elections held in July/August 2003. There were 189 seats for which no
nominations were received.

Women in rural elections

358. Inparagraphs 72 and 73 of theinitial report, we explained the workings of the rural
election system then in force and our policy that village representatives should be elected on

the basis of one-person-one-vote, with equal voting rights for men and women. At thetime
(mid-1998), some 30 villages (out of 693) had yet to adopt that system. We advised the
Committee that we would continue to persuade those villages to comply. However, with the
enactment of the Village Representative Election Ordinance, that position has been overtaken by
events and the new electoral system described above now guarantees equal rights for both sexes.

359. Some 46% of the 80,000 electors who registered to vote in existing village elections were
women. So too were 48% of the 78,000 who registered to vote in indigenous village el ections.
Thiswas an encouraging start. The female participation rate was much lower among the election
candidates. Some 25 female candidates stood for election as resident representatives (3.57% of
all candidates) and four stood for elections as indigenous inhabitant representatives (0.34% of all
candidates). However, the fact that women did participate was a significant advance in an area
that has hitherto been dominated by tradition and their participation marked a new beginning.
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Article 26: Right to equal protection beforethe law

360. In paragraph 15 of its concluding observations on the initia report, the Committee
expressed concern that “no legislative remedies are available to individuals in respect of
discrimination on the grounds of race or sexual orientation.” The Committee recommended that
“Necessary |egislation should be enacted in order to ensure full compliance with article 26 of the
Covenant”.

M easures against discrimination

361. Sex discrimination and equal opportunities for women and men are discussed in
paragraphs 104 to 118 abovein relation to article 3. This section discusses the measures taken
in relation to discrimination on other grounds.

Racial discrimination

362. InJune 2003, following extensive consultations, we announced our intention to introduce
legislation against all forms of racia discrimination as defined in article 1 of the International
Convention Against All Forms of Racia Discrimination (ICERD). At the time of finalising this
report, we were preparing the necessary law drafting instructions, the proposals of which will
form abasis for consultations on the future Bill before itsintroduction into the Legislative
Council. Inthe meantime, we are continuing our efforts to raise public consciousness of the
Issues and - through continuing educational initiatives - to foster a culture of mutual
understanding, respect and tolerance.

Discrimination on the ground of age and sexual orientation

363. Thegenera position is as explained in paragraph 2.8 of the second report under the

ICESCR, in relation to article 2 of that Covenant. The position in regard to eliminating age
discrimination in employment is as explained in paragraphs 175 to 178 of our second report
under the CEDAW, in relation to article 11 of that Convention.

Disability discrimination

364. The position isessentially as explained in paragraphs 12.52 to 12.64 of our second report
under the ICESCR, in relation to article 12 of that Covenant.

Discrimination on the ground of family status
365. The position is as explained in paragraph 496 of theinitial report.
Need for a Mental Health Council?

366. Commentators consider that thereis aneed for a Mental Health Council to co-ordinate
policy formulation, programme delivery, research and public education in the area of mental
health. They also consider that such a Council would serve to safeguard the rights of persons
with mental illness. The position is that the Department of Health deals with public education on
all health matters and the Health, Welfare and Food Bureau is responsible for co-ordinating
policies and programmes in the area of mental health. The Bureau, the Department, and the
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Hospital Authority work closely together to provide the necessary services and support for the
treatment and rehabilitation for persons with mental illness. Their approach to these tasksis
multi-disciplinary and cross-sectoral. The present system works effectively and we see no strong
need for the establishment of a Mental Health Council.

Use of new psychiatric drugs

367. Commentators have called on the Hospital Authority to make greater use of new drugs

in the treatment of mental patients. The position is that, in 2000, an expert group of psychiatrists
and pharmacists - formed by the Authority to appraise international and local evidence on the use
of new psychiatric drugs - developed guidelinesin accordance with its findings. The guidelines
will be continuously reviewed as new evidence emerges, to ensure that they remain current.

In 2001-02, about 3,000 patients were prescribed new anti-psychotics in accordance with the
guidelines. Each year since then, the number of patients prescribed such drugs has increased.
The Authority recognises that patients and their families need to be educated on the side effects
of psychiatric drug treatment and hospitals have taken the initiative to counsel patients and their
relatives on the side effects of psychiatric medication. They also provide them with pamphlets
on the subject.
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Article 27: Rightsof the ethnic minorities

368. The position remains essentially as explained in paragraphs 513 to 522 of the

initial report. But - in addition to the decision to legislate against racial discrimination (see
paragraph 362 above in relation to article 26) - there have been significant developmentsin the
provision of services to the minority communities.

369. With anon-Chinese population of 5.1%, Hong Kong is arelatively homogenous society.
Before the 1990s, the minorities comprised mainly:

@ Foreign domestic helpers and contract worker s (mostly, though not
exclusively, from the Philippines): this group entered Hong Kong to work on fixed-term
contracts without a view to permanent settlement. As such, their families were not permitted
to accompany them and they did not attract such social entitlements as education, welfare, or
public housing, though they had access to heavily subsidised public medical treatment on the
same basis as the local population. They comprised by far the majority of the non-Chinese
population, a position that is unchanged except that there is now greater ethnic/national diversity
and the numbers have continued to expand. Toillustrate: at the end of 1993, there were nearly
121,000 foreign domestic helpersin Hong Kong, of whom over 105,000 (about 87%) were from
the Philippines. Asat 30 June 2003, the corresponding numbers were respectively 214,000 and
131,000 (61%). The proportional decline of the Filipino element was due to the sharp increase
in the number of Indonesian helpers (about 6,000 (5%) in 1993, rising to nearly 74,000 (35%)
by 30 June 2003);

(b) Per sons of South Asian origin: these communities were well established and
were part of the fabric of Hong Kong society. But, because Census data by ethnicity was not
collected before the 2001 Census, we do not know what their numbers were before then.

The communities were not entirely homogenous but were essentially self-sufficient, both
economically and socially, though those in need had full accessto al Government services

on the same basis as the mgjority. Their children were educated either in local schools or
overseas depending on family means and preference. The Census of March 2001 indicated that
over 40,000 South Asians (excluding foreign domestic helpers) were then living in Hong Kong.
But it is not known how many of them had actually settled here; and

(© ‘Expatriates: aglobal term for mainly first world nationals" working in
Hong Kong as managerial professionals, entrepreneurs, and academics. Relatively few persons
in this category entered Hong Kong with a view to permanent settlement, though it was common
for someto remain for many years. After meeting the required conditions? they were entitled to
apply for permanent residence in accordance with the law. Permanent residence entitled them to

! Many also came from developing countries: atendency that has increased over the last decade.

2 After having ordinarily resided in Hong K ong for a continuous period of not less than
seven years and having taken Hong Kong as their place of permanent residence.
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such political rights as voting in elections and unimpeded entry into and egress from Hong Kong.
But, other than access to medical treatment, few - if any - qualified for other social benefits, such
as public housing or social welfare as their incomes exceeded the qualification limits. Their

children were educated either locally (mostly in the numerous international schools) or overseas.

370. This pattern of settlement - and the fact that, as el sewhere, the provision of social services
were for the benefit of personsin need - meant that, in practice, such provision was almost
entirely a matter that concerned persons of Chinese origin. For that reason, the system was
essentially geared to serving people who could speak and, usualy, read and write, Chinese. But,
from the early-1990s, the pattern of settlement began to change, with influxes of settlers from
South and Southeast Asia. The former were mostly from Nepal and Pakistan, the latter from
Indonesia, the Philippines, and Thailand. The following table illustrates the rapid increase of

the Nepal ese popul ation:

Asat end of theyear | Permanent Resident | Temporary resident’ Total
1990 162 178 340
1991 92 221 313
1992 68 353 421
1993 182 727 909
1994 806 1125 1931
1995 3259 2220 5479
1996 5518 4490 10 008
1997 7 589 6 692 14 281
1998 8434 8917 17 351
1999 8420 9261 17 681
2000 8 653 8522 17 175
2001 9 266 8 166 17 432
2002 9931 7679 17 610
30 June 2003 9937 7278 17 215

Note: These statistics are derived from the Immigration Department’ s movement
records, which do not permit direct comparison with Census data. According to the 2001
Census, the number of Nepal ese persons then present in Hong Kong was 13,000.

371. These changestook place gradually over the course of a decade and, because migration
from places other than Mainland China was not regulated by a quota system, the growth of the
new minorities went largely unremarked. Thus, in the early-1990s, the provision of services
continued to devel op on essentially unchanged assumptions about the nature and ethnic
composition of our population. However, from 1998, newspaper articles began to focus public

% Here, ‘temporary residents are mostly persons who have entered for settlement but have not
yet completed the seven years of continuous residence necessary to qualify for permanent
resident status.
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attention on the difficulties that some of the new residents were experiencing. Itislikely that
the timing of those articles reflected the then recent compl etion of the new international airport
project that had attracted migrant workers from South and Southeast Asia, some of whom then
acquired residence either through marriage or other means.*

372. Initidly, the articles prompted a ‘ stock take’ of information then available from the key
service providers (particularly the departments of Education, Employment, Health, Housing,
Immigration, and Social Welfare), in order to obtain at least a provisional idea of the size and
demographics of the new populations. Later we commissioned a consultancy to compile
statistics on amore scientifically rigorous basis. Our findings led us to conclude that the
settlement and social integration of the new minorities should be addressed as a matter of
priority, with the Home Affairs Bureau co-ordinating Government action towards those ends.
In so doing, we have:

(@ Placed the issue under the auspices of the Steering Committee on New Arrival
Services, a high level inter-departmental body chaired in person by the Permanent Secretary for
Home Affairs. The Committee s remit isto ensure that the minority communities are aware of
the services available to them, that those services are delivered when needed, and that the
services so provided remain appropriate to the needs of our target clientele;

(b) Formed the * Committee on the Promotion of Racial Harmony' (CPRH): thisisa
joint advisory body with a membership selected ad personam from the minority communities,
persons working with the NGOs that serve them, and representatives of key Government
departments. Itsremit isto advise the Government on its strategy for promoting racial harmony,
how best to improve existing services, and the formulation of new ones. Inter alia,
initiatives include language courses, promotional campaigns, and the production of service
guidebooks;”

(© Established a Race Relations Unit to serve as Secretariat to the CPRH and to put
its programmes into practical effect. The Unit aso maintains a hotline for complaints and
enquiries. Currently, it isworking with NGOs and community representativesto design a
programme for training community leaders from within the minority communities to improve

* The Nepalese, however, are a special case. Several thousands of Nepalese soldiers served in
the Gurkha battalions of the British garrison prior to July 1997. Many brought their families
with them during their tour of duty and children born in the Gurkha barracks before 1983 were
(remain) entitled to the right of abode under the Immigration Ordinance.

> The guidebooks are entitled * Y our guide to servicesin Hong Kong'. They are now available
in seven languages and are continually updated to ensure that they remain current and
comprehensive. We proactively seek feedback from our clientele with a view to obtaining
suggestions for new topics and to ensuring continued accuracy.
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liaison and to facilitate the settlement process. At the time of finalising this report, aworking
group convened by the Unit was preparing a pilot curriculum with aview to holding the first
courses in January 2004,

(d) Provided funding for community level projects and public education
initiatives, such as aracial harmony mural, television/poster campaigns and various
projects promoting socia cohesion funded under the Community Investment and
Inclusion Fund; and

(e Established the Mobile Information Service at Hong Kong International Airport.
The service comprises a multi-ethnic, multi-lingual team of ‘ Information Ambassadors’ under
the supervision of the International Social Service (Hong Kong Branch), a non-governmental
organisation that operates the service on the Government’s behalf. Itstask isto meet new
arrivals and migrant workers when they arrive at the airport and to provide them with
introductory ‘service kits' that contain most of the information they will need to adapt to life
in Hong Kong. The Ambassadors also answer enquiries and assist their clients with language
difficulties to communicate with airport-based officials.

373.  Werecognise that thisis only abeginning and that there is still much to do. The public
service provision is adjusting - and will continue to adjust - to an ethnically, culturaly, and
linguistically diverse clientele, key sectors being education, employment, health, and welfare.
This process will take time. But we are confident that, with the help of our community and NGO
partners, our response to the needs of the minority communities will increasingly match the
sophistication of the systems developed in jurisdictions with longer experience of ethnically
plural migration for settlement.

Accessto public sector employment

374. We briefly discussed thistopic in paragraphs 477 to 480 of theinitial report, in relation to
article 25. However, the issues discussed there have largely been settled and the focus of

public discussion has shifted to the question of employment opportunities for the ethnic
minorities. We therefore consider that their discussion more appropriately belongs under

article 27.

375. The Government is Hong Kong' s largest single employer and recruitment is highly
competitive. Being an equal opportunities employer, appointments to the Civil Service are based
on open and fair competition. Entry requirements for civil service postsin general are set on the
basis of academic or professional qualifications obtainable from local institutions or professional
bodies (or equivalent), technical skills, work experience, language proficiency, and other
qualities or attributes as may be required for particular jobs.

376. Nearly 95% of the members of the public whom we serve are Chinese (mostly
Cantonese) speakers. At the sametime, Hong Kong is a Special Administrative Region of the
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People’s Republic of China, whose common language is Putonghua® and there is close liaison
between local and Mainland officials. Additionally, as an international financial and commercial
centre, English is an important working language, though there is aso increasing use of Chinese
in the day-to-day conduct of business. Thus, our long-term policy objective isto develop and
maintain acivil service that can operate efficiently and effectively in the official languages of the
Government. Achieving that objective will entail public servants becoming biliterate in Chinese
and English and, eventually, trilingual in Cantonese, Putonghua, and English. Nevertheless,
where operational needs so require, individual departments can seek exemption for candidates
with special expertise but who do not meet the language proficiency requirements.

Representation in elected bodies

377. Asexplained in paragraph 514 of the initial report, article 26 of the Basic Law provides
that all Hong Kong permanent residents shall have the right to vote and the right to stand for
election in accordance with law. All permanent residents of Hong Kong who are Chinese
citizens having ordinarily resided in Hong Kong for three years immediately preceding the
nomination, irrespective of their race, are eligible to stand for election for a geographical or
functional constituency of the Legislative Council, or for election by the Election Committee
of that Council.

378. Additionally, article 67 of the Basic Law provides that permanent residents of the
HKSAR who are not of Chinese nationality or who have the right of abode in foreign countries
may become members of the Legidlative Council if so elected, subject to their number not
exceeding 20% of the total membership of the Council. The 12 seats concerned were alocated
to the 12 functional constituencies designated for this purpose under section 37 of the Legidlative
Council Ordinance.” These constituencies are chosen on the basis that, given the nature of the
profession or business they represent, there is areasonable likelihood that their constituents will
include foreign nationals.

379.  Non-Chinese permanent residents who wish to acquire Chinese nationality in order to
stand for election to the Legislative Council may do so in accordance with the Nationality Law
of the People’s Republic of China (NLPRC)® and the ‘ Explanations of some questions by the
Standing Committee of the National People’ s Congress concerning the implementation of the
Nationality Law of the People’s Republic of Chinain the Hong Kong Special Administrative
Region’. Article 7 of the NLPRC provides that foreign nationals or stateless persons who are
willing to abide by China s Constitution and laws and who meet one of the following conditions
may be naturalised upon approval of their applications:

(@ They are near relatives of Chinese nationals; or

6 Also known as Mandarin.
" Chapter 542.

® The NLPRC is applicable to Hong Kong by virtue of article 18 of the Basic Law.



CCPR/C/HK G/2005/2
page 126

(b) They have settled in China; or
(© They have other legitimate reasons.

Article 8 provides that any person who applies for naturalisation as a Chinese national shall
acquire Chinese nationality upon approval of hisapplication. A person whose application for
naturalisation as a Chinese national has been approved shall not retain foreign nationality.

District Council elections

380. All Hong Kong permanent residents who have ordinarily resided in Hong Kong for
three years immediately preceding their nomination to a particular District Council may stand
for election to that Council, irrespective of their race or national origin.
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Chapter 28: Legidative proposalstoimplement article 23 of the Basic Law
Part A: General

381. Thelegidative proposalsintroduced in early 2003 and subsequently withdrawn in the
latter part of the year have attracted extensive and detailed comment. While we cannot possibly
present every such comment in this report, we consider it appropriate to advise the Committee
of the current position, and to respond to the main points of contention.® In part B below, we
address the principal concerns of our interlocutorsin general terms. The official closing date for
thisreport is 30 June 2003 and, for the most part, the report does not discuss events that took
place after that date. However, because of the importance of the issue and because there were
significant devel opments after 30 June, this chapter occasionally departs from that practice in
order to present as complete a picture as possible.

382. Inparagraph 357 of theinitial report, we explained that:

“Article 23 of the Basic Law states that the HKSAR shall enact laws on its own to
prohibit any act of treason, secession, sedition and subversion against the Central
People’ s Government.> The provision entails complex issues that require careful study
with particular regard to the provisions of the Covenant. For these reasons, the
Government has yet to formulate legidative proposals to implement the provision. When
such proposals are ready, there will be extensive public consultations before they are
introduced into the Legislative Council. Any such proposal will need to address the
concern - expressed by many commentators - that the requirements in article 23 should
not compromise the freedom of expression. And, by virtue of article 39 of the Basic
Law, they will need to be consistent with the provisions of the Covenant as applied to
Hong Kong.”

383. Inparagraph 18 of its concluding observations, the Committee expressed the concern
“that the offences of treason and sedition under the Crimes Ordinance are defined in overly
broad terms, thus endangering freedom of expression guaranteed under article 19 of the
Covenant. All laws enacted under article 23 of the Basic Law must be in conformity with
the Covenant.”

384. Sincethen, we have formulated proposals to implement article 23 of the Basic Law
(BL23). In February 2003, following extensive public consultation, we introduced the

! But we will send the Committee a copy of every written submission received in the
pre-drafting consultations on this report.

2 Article 23 also requires the HK SAR to enact laws to prohibit “theft of state secrets, to prohibit
foreign political organisations from conducting political activitiesin the HKSAR, and to prohibit
HKSAR political organisations from establishing ties with foreign political organisations.”
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National Security (Legislative Provisions) Bill (the Bill) into the Legisative Council. In taking
our proposalsto this stage, we took full account of the 1999 concluding observations, and we
rigorously adhered to our undertaking to ensure that the proposals were fully consistent with the
rights and freedoms guaranteed in the Covenant, the Basic Law (particularly those in article 39),
and the BORO. Nevertheless, and unsurprisingly in the context of Hong Kong' s tradition of free
speech and vigorous public debate, the proposals engendered much public debate.

Part B: Responseto commentators

385. Theresponses we present in this section are in summary form only. Almost al of them
have been the subject of extensive and detailed discussion papers that we have submitted to the
Legidative Council in the course of the legidlative process. Those papers - and, indeed, the
Bill itself - are too extensive to incorporate here. But they are publicly available on a special
website: (www.basiclaw23.gov.hk). And we will provide any or al of them to the Committee
should Members so wish.

386. The concerns that the Bill has raised relate principally to the freedom of expression. But
concerns have also been expressed regarding itsimplications for other provisions, such as those
inarticles 14, 17, 18, 21, and 22. With aview to cohesion, we have opted to address all concerns
relating to the Bill in a discrete section of the report, rather than to address the individual
concernsin the sections dealing with the rights in question.

The Basic Law and the constitutional duty to legislate

387.  All nations have laws protecting national security. Chinaisno exception. But article 18
of the Basic Law provides that “National laws shall not be applied in the Hong Kong Special
Administrative Region except those listed in Annex 111 to this Law”. Annex Il does not include
the national security laws that apply in Mainland China. Instead, BL23 imposes a constitutional
obligation on the HKSAR to:

“enact laws on its own to prohibit any act of treason, secession, sedition, subversion
against the Central People's Government, or theft of state secrets, to prohibit foreign
political organisations or bodies from conducting political activitiesin the Region, and to
prohibit political organisations or bodies of the Region from establishing ties with foreign
political organisations or bodies.”

Theintent of article 23 isto require the HKSAR to enact laws on its own to prohibit
acts that would undermine China' s sovereignty, territorial integrity, unity and national
Ssecurity.

Constitutional protections under the Basic Law

388. Thelegidation to meet the BL23 obligation must be consistent with the
Basic Law asawhole. That includes the protections of fundamental rights and freedoms
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enshrined in Chapter |11 of the Basic Law,* in particular BL39,* which imposes a
constitutional obligation to ensure that the ‘BL23 law’ is consistent with the Covenant and the
ICESCR.

L egislative process

389. In September 2002, we published a public consultation document, explaining the guiding
principles on which we had formulated our proposals for implementing BL23. The aim was

to solicit public views before drafting legislation. The proposals had been formulated after
extensive examination of our existing laws, the national security laws of other jurisdictions, and
the relevant legal and human rights principles. They sought to modernise the existing laws and
were comparable with laws of other major common law jurisdictions. That these proposals
complied with the international human right standards enshrined in the Basic Law has been
confirmed by an internationally renowned human rights law specialist.”

390. The processof consultation was open, transparent and widely publicised by the media.
Over 70,000 copies of the consultation document and one million copies of an explanatory
leaflet were distributed. The proposals and related materials were made available on the
Government website. Government representatives discussed the proposals and listened to
opinions at over 250 forums, seminars, and mediainterviews, and public hearings held by the
Legislative Council and all 18 District Councils.

391. More than 100,000 submissions on the proposals were received and were published
in’ Compendium of Submissions’, which was made available for public inspection. The
compendium is also available on our website.

392. Weintroduced the Bill into the Legislative Council in February 2003. The Bill sought
to implement BL23 by amending existing Ordinances, primarily the Crimes Ordinance
(Chapter 200), the Official Secrets Ordinance (Chapter 521), and the Societies Ordinance
(Chapter 151). It took full account of the views expressed during the public consultations

% Inthis context, key rights and freedoms include article 27 on the protection of the freedom
of speech, of the press, of publication, of association, of assembly, of procession, and of
demonstration; article 32 on the protection of the freedom of religious belief; and article 34
on the protection of the freedom to engage in academic research, literary and artistic creation.

* BL39 provides that “The provisions of the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights, and international
labour conventions as applied to Hong Kong shall remain in force and shall be implemented
through the laws of the Hong Kong Special Administrative Region. The rights and freedom
enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law. Such
restrictions shall not contravene the provisions of the preceding paragraph of this article.”

® Mr. David Pannick QC.



CCPR/C/HK G/2005/2
page 130

and the guiding principles in paragraph 331 above. In particular, it explicitly provided that all
provisionsin the relevant parts of each Ordinance being amended must be enforced, applied,
and interpreted in accordance with article 39 of the Basic Law,® and hence with the Covenant
as applied to Hong Kong.

393. TheBill was openly and rigorously scrutinised by a Bills Committee of the

Legidative Council in over 100 hours of meetings held between March and June 2003.

Over 100 individuals and NGOs made representations to the committee in four special sessions.
More than 100 papers relating to the Bill were prepared for legislators. The papers are publicly
available, and most can be accessed on the BL 23 website (paragraph 385 above).

394. InJuneand July 2003, in the light of the views expressed by legislators and the public,
we proposed further amendments to narrow the definitions and scope of offences and to provide
additional safeguards. A key proposal was explicitly to providein the Bill that its provisions
must be enforced, applied, and interpreted in accordance the whole of Chapter 111 of the Basic
Law, rather than article 39 alone as previously proposed, so ensuring the new law’s compliance
with all the human rights guarantees specified in that Part. Three further amending proposals
sought to alleviate public concerns about the proposed proscription mechanism, the emergency
investigative powers of the Police, and the absence of a‘public interest’ defence for the offence
of unlawful disclosure.

395. Wefirmly believe that, if enacted, the Bills proposals would have complied fully with
international standards on the protection of fundamental rights and freedoms, including the
Covenant. The additional safeguards and tighter definitions proposed during the course of the
Bill’ s security would further enhance that protection. At the same time, we fully agree that
public understanding and acceptance is essential and, in the light of continued public concern,
we decided (in September 2003) to withdraw the Bill from the legislative programme, and

to re-examine the issues. In so doing, we pledged to consult the community extensively
before taking forward any legidlative proposals. Thereis no predetermined timetable for the
re-examination or legislative work.

Way forward

396. Wewill now re-examine the issuesin the light of public comment and will continue fully
to engage the public and all concerned parties in the ongoing discussion of the way forward.
There is no pre-determined timetable for the exercise. But, at the risk of repetition, we must
emphasise again that the HKSAR has a clear constitutional duty to implement article 23 of the
Basic Law. The community also recognises that obligation.

® See Clause 7 (new section 18A of Cap 200); Clause 9 (new section 12A of Cap 521); and
Clause 14 (new section 2A of Cap 151) of the Bill.
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Article40: Submission of report

397. In compiling this report, the Government sought the views of legislators, NGOs and
interested members of the public.

398. In accordance with established practice, the method of consultation was to publish

an article-by-article outline of topics that we proposed to cover. Respondents were asked to
comment on the implementation of the Covenant in relation to these topics and to draw attention
to any additional issues that they considered we should include. We have addressed their
comments as appropriate in the sections relating to the relevant articles.

399. During the consultations, in the first half of 2003, the Government drafting team met
NGOs and others to discuss the issues and to exchange views on the consultation process.
Again, in accordance with the established practice, the report will be published - in bound,
bilingual format - after its submission to the Committee. We have aso introduced the practice
of issuing CD-ROM editions, aso free of charge.

400. Alsoin accordance with established practice, copies of the Concluding Observations on
theinitial report were sent to the Judiciary as well asto legidators, NGOs and other interested
parties after the hearing in November 1999. We also uploaded them onto the Internet.
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