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ANNEX*

VI EWs OF THE HUMAN RI GHTS COVM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fourth session -

concer ni ng

Comuni cation N°618/1995

Subnmitted by: Barri ngton Canpbel |
(represented by M. George Brown from
Nabarro Nat hanson, a law firmin London)

Victim The aut hor
State party: Jamai ca
Date of communi cation: 10 January 1995 (initial subm ssion)

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 20 October 1998

Havi ng concluded its consideration of conmunicati on No. 618/ 1995
submitted to the Human Rights Conmittee by M. Barrington Canpbell, under the
Optional Protocol to the International Covenant on Civil and Political
Ri ghts,

Having taken into account all witten information made available to it
by the author of the communication, his counsel and the State party,

Adopts the foll ow ng:

* The foll owi ng nenbers of the Committee participated in the exami nation
of the present conmunication: M. Prafullachandra N. Bhagwati, M. Thomas
Buergenthal, Ms. Christine Chanet, Lord Colville, M. Omar El Shafei, M.

Eli zabeth Evatt, M. Eckart Klein, M. David Kretzmer, M. Cecilia Medina
Quiroga, M. Julio Prado Vallejo, M. Martin Scheinin, M. Roman
W eruszewski, and M. Maxwell Yal den.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the communication is Barrington Canpbell, a Janai can
citizen at the tinme of subm ssion awaiting execution at St. Catherine District
Prison, Jamaica. He clainms to be a victimof violations by Jamaica of articles
7, 10, paragraph 1, and 14, paragraphs 3(b)(d) and (e), of the Internationa
Covenant on Civil and Political Rights. He is represented by Ceorge Brown of
Nabarro Nathanson, a law firmin London.

Facts as subnitted by the author

2.1 The author was taken into custody on 30 March 1989. On 12 April 1989, he
was put on an identification parade and he was subsequently arrested and charged
with the nurder, on 23 March 1989, of one Paul Vassell. The prelimnary enquiry
was held in early July 1989. On 8 March 1990, the author was found guilty as
charged and sentenced to death in the Kingston Home Circuit Court. On 13 March
1990, he applied for leave to appeal against conviction and sentence. Wile
treating the application for |eave to appeal as the hearing of the appeal, the
Court of Appeal of Janmica dismssed the appeal on 27 April 1992; the witten
judgment was nmade avail able on 17 February 1993. A further petition for specia
| eave to appeal to the Judicial Conmttee of the Privy Council was disnm ssed on
12 Decenber 1994. Wth this, it is submtted, all domestic renedi es have been
exhausted. The author’s death sentence was commuted to life inprisonment in
1995.

2.2 The case for the prosecution was that, on 23 March 1989, at approximtely
7:00 p.m, after having attended a neeting at the Seventh Day Baptist Church in
Ki ngston, Paul Vassell took a machete out of his car and re-entered the prenises
of the church together with eye-witness Karl Bowen and two other men. The four
men wal ked along a passage-way to the rear of the church, where they were
approached by two nmen, who ordered themto put their hands up, and asked for
their money. M. Bowen testified during the trial that he observed a man, whom
he later identified as the author, armed with a shotgun. He conplied with the
order while his two conpanions ran off. However, M. Vassell, who was hol di ng
the machete, attacked the gunman alleged to be the author, who retreated in the
passage-way. Wiile M. Bowen was held at gun point by the author's conpani on
the author and M. Vassell noved out of sight, the latter still chopping at his
assailant. M. Bowen further testified that he then heard soneone scream ng, the
sound of running feet and of a shotgun, and that the author re-appeared stil
carrying his shotgun and with his left hand bl eeding. M. Bowen was told to run
and as he nmade his escape he canme across the body of M. Vassell, lying at the
entrance to the church in a pool of bl ood.

2.3 Apolice officer testified that the author's left thunmb was bandaged when
he was taken into custody on 30 March 1989. Furthernore, the investigating
officer testified that, after having cautioned hi mon 10 April 1989, the author
admtted that he had shot the deceased. Further evidence agai nst the author was
the fact that, at an identification parade held on 12 April 1989, M. Bowen
pi cked hi mout as one of the participants in the robbery.

2.4 The defence was based on alibi and mistaken identity. The author made a
sworn statenment, testifying that at the time of the incident he was on his way



CCPR/ C/ 64/ D/ 618/ 1995
Page 3

to his then girlfriend' s hone at Seaforth, in the parish of St. Thomas, and that
he had injured his hand when choppi ng a coconut.

2.5 1In respect of the author's then girlfriend, Norma Lewis, one of the police
officers testified during the trial that he had taken a statenent from her on
7 April 1989. It appears from the trial transcript that at the prelimnary
enquiry, Mss Lewis' statement was submitted as part of the prosecution' s case,
but that the prosecution |ater decided not to call her. It further appears that
on 26 February 1990, the author's attorney requested the judge to adjourn the
trial and asked for Norma Lewis to be subpoenaed. The trial was then adjourned
and the w tness subpoenaed. She appeared late on the first day of the trial, and
had | eft before counsel had a chance to speak to her. On the second and | ast day
of the trial, after the close of the prosecution's case, the attorney again
sought an adjournment for 15 minutes because he had not had a chance to
interview the witness, and the author had instructed himto do so. The hearing
was adj ourned from12:15 p.m to 1:25 p.m; upon resunption, the author gave his
sworn evidence and no further mention is nade of Mss Lew s.

2.6 The trial transcript further reveals that the attorney who represented the
author at trial had also assisted himduring the identification parade upon the
author's request. On appeal, the author was represented by two different
attorneys. Although they argued only one ground of appeal on the author's behal f
(relating to the issue of provocation), the Court of Appeal, taking into account
the nature of the case, also considered the visual identification evidence and
the trial judge's directions thereon

The conpl ai nt

3.1 As to a violation of article 7 of the Covenant, counsel points out that M.
Canpbell has been on death row for alnost five years. Wth reference to the
deci sion of the Judicial Committee of the Privy Council in the case of Ear
Pratt and lvan Mbrgan v. The Attorney-Ceneral for Jammica! it is submtted that
the "agony of suspense" resulting from such Iong awaited and expected death
anounts to cruel, inhuman and degradi ng treatnent.

3.2 As to a further violation of article 7, and of article 10, paragraph 1, of
t he Covenant, counsel refers to the reports of non-governmental organisations
concerning the conditions of detention at St. Catherine District Prison. In this
context, it is submtted that the prison is holding nore than twice the capacity
for which it was constructed in the 19th century; that the facilities provided
by the State are scant: no mattresses, other bedding or furniture in the cells;
no integral sanitation in the cells; broken plunbing, piles of refuse and open
sewers; no artificial lighting in the cells and only small air vents through
whi ch natural |ight can enter; alnobst no enploynment available to inmates; and
no doctor attached to the prison so that nedical problenms are generally treated
by warders who receive very limted training. The particular inpact of these
general conditions upon M. Canpbell are said to be that he is confined to his
cell for twenty-two hours of each and every day; that his cell is very snmall

Privy Council Appeal No. 10 of 1993, judgnent delivered on 2 Novenber
1993.
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dirty and infested with rats and cockroaches; that he spends nost of his tine
isolated fromother men, with nothing whatsoever to keep hi moccupied, and that
much of his time is spent in enforced darkness.

3.3 Counsel further refers to article 36 of the UN Standard M ni mum Rul es for
the Treatnment of Prisoners, and submits that due to the constant fear of
reprisals from warders, it is extremely difficult and risky for inmates to
conplain about ill-treatnment. In this context, the author clains in a letter
addressed to London counsel, dated 7 March 1994, that "[...] | am not safe at
any tine [...] over the years they (the warders) have killed a |ot of death row
inmates. In 1988, they kill one, in 1990 they kill three and | ast year they kill
four at Constant Spring Police Station and seeing that what | saw happen on the
31 October and | gave a witten statenment to the police so that al one nake ne
nmore vul nerable to these warders [...] ny |life is threatened nostly because
am a w tness agai nst the warders".

3.4 On 18 April 1994, counsel wote to the Parlianmentary Onbudsman and to the
Comm ssioner of Corrections, requesting an investigation into the author's
al |l egations and an undertaking that he will be protected from such threats and
attacks in the future. In spite of a remi nder, the Orbudsman never replied,
and the Commi ssioner of Corrections merely informed counsel, by letter of 27
April 1994, that: "It is clear to all correctional officers that excessive
force, threats and brutality is not condoned, and if and when this is found, the
strongest disciplinary action is taken". On 19 May 1994, counsel requested the
Commi ssioner of Corrections what measures had been taken in respect of M.
Canpbel | 's case, to which he again received a reply in general terns.

3.5 Counsel submts that he and the author made all reasonable efforts to seek
redress in respect of the ill-treatnment suffered by the author, and that the
donestic compl aints process, and in particular the internal prison process, is
not an avail able nor an effective renedy in the author's case.

3.6 As to the preparation of the author's defence at trial, it is stated that
the attorney was assigned to the author through | egal aid. According to counsel,
it is clear that the attorney had not seen the author in conference before the
start of the trial, had taken no instructions on the statenents of the
prosecution witness, and failed to interview an alibi wtness.

3.7 Inthis context, it is submtted that the evidence Mss Norma Lewis could
have given would have confirned the author's alibi, i.e. that he was in
Seaforth, a town some seven to eight mles away from Ki ngston, and that he was
there from8:00 p.m onwards, whereas the shooting took place around 7:00 p. m
The attorney's failure or refusal to call Mss Lewis as a witness, in spite of
the rel evance and i nportance of her evidence, is said to ambunt to a violation
of article 14, paragraphs 3(b) and (e).

3.8 In respect of violations of article 14, paragraph 3(d), the author clains
that prior to the identification parade he was taken to the CID office on two
occasions with the possibility that he was seen by M. Bowen. It is submtted
that his attorney failed to cross-exam ne properly the officer who conducted the
identification parade as to the author's novements prior to the parade, and
failed to cross-exam ne M. Bowen adequately or at all on this point. Counse

concl udes that the way in which the identification parade was conducted was not
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in accordance with the Jamaica Constabulary Force Act 1939 and its 1977
anmendnent .

3.9 It is further submtted that the author's attorney failed to cross-exam ne
the investigating officers adequately or consistently as to whether the alleged
adm ssion by the author was ever made or whether it was made as a result of
oppressi on.

3.10 Finally, it is subnmitted that the attorney failed to exam ne in chief
t he aut hor about the alleged adm ssion and the circunmstances that gave rise to
it. The author's rights under article 14, paragraph 3(d), are further said to
have been violated by the two | egal aid attorneys who represented hi mon appeal
since they allegedly failed to discuss the case with himprior to the hearing,
and therefore did not take his instructions. In this context, reference is made
to the Committee's findings in communication No. 356/1989 (Trevor Collins v.
Jamaica)? and to the case of R_v. dinton, where counsel's decision not to call
the defendant or witnesses to rebut identification evidence resulted in the
convi ction being quashed.:?

State party's subm ssion and counsel's conments

4.1 In its observations, the State party does not raise any objection to
adm ssibility and offers comments on the nerits of the conmunication, in order
to expedite the consideration of the case.

4.2 Wth regard to the claimthat there is a violation of article 7 of the
Covenant, because of the length of tinme spent on death row, the State party
poi nts out that a reasonable length of time nust be allowed for the exhaustion
of donestic renedies by a convicted person, including the hearing of appeals as
wel | as hearings by international human rights bodies. The State party takes the
view that the tinme spent on death row while the author was exhausting his
appeal s i s not unreasonable, and argues that it should not be held in violation
of article 7 because it allows a convicted person to exhaust all available
renmedi es before the sentence of death is carried out.

4.3 Concerning the conditions of detention in St. Catherine District Prison

the State party asserts that efforts are being nade to i nprove the conditions.
It refers to a report by the Inter-American Conmi ssion on Human Rights follow ng
a visit to Jammi can prisons in Decenber 1994.

4.4 |In respect of the way the author's attorney conducted the defence, the
State party points out that all issues relating to the preparation and handli ng
of a case fall within the anbit of the relati onship between an attorney and his
client. The State does not interfere in the conduct of the defence by counse
for the accused. A decision on whether or not to call a witness is a matter of
judgenent for counsel and decisions nmade by counsel in his best judgenent cannot

2 Views adopted on 25 March 1993, at the Committee's 47th session; para.

+ (1993) 2 ALL ER
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engage the responsibility of the State. Likewi se, in respect of the allegation
that the author had no time to prepare his defence, the State party asserts that
there was no act or omission on its part to prevent him and his counsel from
prepari ng the case adequately. The State party therefore denies any breaches of
article 14 (3)(b) and (e).

4.5 Wth regard to the author's claimunder article 14 (3) (d), because he did
no see his counsel before the hearing of the appeal, the State party submts
that there is no evidence that counsel w thdrew any grounds or argued that the
appeal had no nerit. According to the State party, the conduct of the appeal is
a matter between counsel and his client. The State party denies that there has
been a breach of article 14 (3)(d).

5.1 In his comments on the State party's subm ssion, counsel argues that the
Privy Council's ruling in Pratt & Morgan applies to the author, since the author
has been on death row for over 5 years.

5.2 In respect of the conditions of detention, counsel notes that the State
party has not challenged the author's description of the conditions.

5.3 Wth regard to counsel's conduct of the defence at trial or on appeal, it
is argued that the State party must bear the responsibility for the conduct of
counsel, since it provides legal aid at such a lowrate of remuneration that the
defence is inadequately resourced and counsel who accept instructions in capital
cases are under such intense pressure of work that they cannot properly or
adequately represent their clients.

5.4 Counsel has no objection to the Cormittee considering both adm ssibility
and nerits at this stage.

| ssues and proceedi ngs before the Comrittee

6.1 Before considering any clainms contained in a communication, the Human
Rights Committee nust, in accordance with article 87 of its rules of procedure,
deci de whether or not it is adm ssible under the Optional Protocol to the
Covenant .

6.2 The Commttee has ascertai ned, as required under article 5, paragraph 2(a),
of the Optional Protocol, that the sane matter is not being exam ned under
anot her procedure of international investigation or settlenent.

6.3 The Committee notes that the State party has forwarded comrents on the
nerits of the communication and that it has not challenged the admi ssibility of
the communi cation. The Comrittee considers the comrunicati on adm ssible and
proceeds, w thout further delay, to an exam nation of the substance of the
clainms in the light of all the informati on made available to it by the parties,
as required by article 5, paragraph 1, of the Optional Protocol

7.1 The author has clainmed that his continued detention on death row in itself,
as well the conditions of this detention, constitute a violation of articles 7
and 10, paragraph 1, of the Covenant. The Conmittee reaffirms its constant
jurisprudence that detention on death row for a specific period - in this case
for about five years before the sentence was commuted - does not violate the
Covenant in the absence of further conpelling circunstances.
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7.2 M. Canpbell also alleges that he is detained in particularly bad and
i nsal ubrious conditions on death row. There is lack of sanitation, I|ight
ventilation and bedding. He is in his cell 22 hours a day, his cell is infested
with rats and cockroaches, and he is isolated from others. Furthernore, the
aut hor has clainmed that he has been threatened by warders and that the State
party has taken no neasures to protect him The author's clainms have not been
refuted by the State party. The Committee considers that the conditions of
detention described by the author and his counsel are such as to violate M.
Canpbell's right to be treated with humanity and respect for the inherent
dignity of his person, and are thus contrary to article 10, paragraph 1

7.3 The author has clainmed that the bad quality of the defence put forward by
his counsel at trial resulted in depriving himof a fair trial. Reference has
been made in particular to counsel's alleged failure to interview the author's
girlfriend, and to his alleged failure to cross-exam ne properly the prosecution
witnesses in relation to the conduct of the identification parade and in
relation to the author's alleged oral statenent. The Committee recalls its
jurisprudence that the State party cannot be hel d accountable for alleged errors
made by a defence |awyer, unless it was or should have been manifest to the
judge that the |awyer's behaviour was incompatible with the interests of
justice. The material before the Commttee does not show that this was so in the
i nstant case and consequently, there is no basis for a finding of a violation
of article 14, paragraph 3(b) (d) and (e), in this respect.

7.4 Wth regard to counsel's claim that the author was not effectively
represented on appeal, the Comrittee notes that the author's |ega
representatives on appeal argued grounds for appeal. The Committee recalls its
jurisprudence that under article 14, paragraph 3(d), the court should ensure
that the conduct of a case by a lawer is not inconpatible with the interests
of justice. In the instant case, nothing in the conduct of the appeal by the
author's representatives shows that they were exercising other than their
pr of essional judgenent, in the interest of their client. Accordingly, the
Conmi ttee concludes that the informati on before it does not show a violation of
article 14, paragraph 3(d), in respect to the author's appeal

8. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose a violation of article 10
par agraph 1, of the Covenant.

9. Under article 2, paragraph 3(a), of the Covenant, the State party is under
an obligation to provide Barrington Campbell with an effective renedy, including
conpensation. The State party is under an obligation to take neasures that
simlar violations not occur

10. On beconming a State party to the Optional Protocol, Jamaica recognized the
conpetence of the Comrittee to deternm ne whether there has been a violation of
the Covenant or not. This case was subm tted for consideration before Jamaica's
denunci ation of the Optional Protocol becane effective on 23 January 1998; in
accordance with article 12(2) of the Optional Protocol it is subject to the
continued application of the Optional Protocol. Pursuant to article 2 of the
Covenant, the State party has undertaken to ensure to all individuals within its
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territory or subject to its jurisdiction the rights recognized in the Covenant
and to provide an effective and enforceable renmedy in case a violation has been
established. The Conmittee wishes to receive fromthe State party, within 90
days, information about the measures taken to give effect to the Conmittee's
Views. The State party is also requested to publish the Commttee’ s Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee’s annual report to the General Assenbly.]



