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% E??G%+GEG%33 E? EG!G[+5 40 A!7G!

GD,H\4 B,D4@*4R,F84, *@8:"*Z (@FJ*"DFH&- JR"FH>48@&,
B@*:,0"&T4, BD,*FH"&:,>4` & 1990 (@*J

)@$"&:,>4,

;!%C3735

[2 4`>b 1995 (@*"]

1/ A,D&@>"R":\>Z6 *@8:"*, BD,*FH"&:,>>Z6 BD"&4H,:\FH&@< ;"&D484b, F<. *@8J<,>H

CCPR/C/1/Add.21; D"FF<@HD,>4, *@8:"*" 7@<4H,H@<, F<. *@8J<,>HZ CCPR/C/SR.110-
SR.111 4 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, HD4*P"H\ HD,H\b F,FF4b, )@B@:>,>4,

40 (A/33/40), BJ>8HZ 451-520. %H@D@6 B,D4@*4R,F846 *@8:"* ;"&D484b, F<. *@8J<,>H

CCPR/C/28/Add.12; D"FF<@HD,>4, *@8:"*" 7@<4H,H@<, F<. *@8J<,>HZ CCPR/C/SR.904-
SR.906 4 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, F@D@8 R,H&,DH"b F,FF4b, )@B@:>,>4,

40 (A/44/40), BJ>8HZ 487-540.

3>L@D<"P4b, BD,*FH"&:,>>"b ;"&D484,< & F@@H&,HFH&44 F @$V4<4 DJ8@&@*bV4<4

BD4>P4B"<4 @H>@F4H,:\>@ &FHJB4H,:\>@6 R"FH4 *@8:"*@& (@FJ*"DFH&- JR"FH>48@&, 42:"(",HFb &

@F>@&>@< *@8J<,>H, (HR1/CORE/1/Add.60).

GE.95-18735 (R)
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E,8D,H"D4"H ?D(">42"P44 ?$X,*4>,>>ZN ="P46 ( O,>HD B@ BD"&"< R,:@&,8")
F&4*,H,:\FH&J,H F&@, J&"0,>4, A@FH@b>>@<J BD,*FH"&4H,:\FH&J ;"&D484b BD4 ?H*,:,>44

?D(">42"P44 ?$X,*4>,>>ZN ="P46 & /,>,&, 4 4<,,H R,FH\ B@*H&,D*4H\ B@:JR,>4, ,(@

B4F\<" MMG/UN/13 @H 2 4`>b 1995 (@*", BD,BD@&@0*"`V,(@ HD,H46 B,D4@*4R,F846 *@8:"*

;"&D484b & F@@H&,HFH&44 F@ FH"H\,6 40 ;,0*J>"D@*>@(@ B"8H" @ (D"0*">F84N 4

B@:4H4R,F84N BD"&"N, " H"80, @F>@&>@6 *@8J<,>H, BD,*FH"&:,>>Z6 & F@@H&,HFH&44 F

@$V4<4 DJ8@&@*bV4<4 BD4>P4B"<4 @H>@F4H,:\>@ &FHJB4H,:\>@6 R"FH4 *@8:"*@& (@FJ*"DFH&-
JR"FH>48@&. E@@H&,HFH&J`V"b 4>L@D<"P4b $J*,H BD,*FH"&:,>" 7@<4H,HJ B@ BD"&"< R,:@&,8"

>" ,(@ F:,*J`V,6 F,FF44.

27 4`>b 1995 (@*"
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2 4`>b 1995 (@*"

3FN. : MMG/UN/13

'- >J 3$D"N4<J K"::J,
A@<@V>48J ',>,D":\>@(@ F,8D,H"Db

O,>HD B@ BD"&"< R,:@&,8"

Palais des Nations
1211 Geneva 10

3<,` R,FH\ F@F:"H\Fb >" &,D$":\>J` >@HJ ( 2" G/SO 221/922(3)) @H 12 *,8"$Db

1994 (@*" @H>@F4H,:\>@ @$b2"H,:\FH&" (@FJ*"DFH& - JR"FH>48@& ;,0*J>"D@*>@(@ B"8H" @

(D"0*">F84N 4 B@:4H4R,F84N BD"&"N B@ BD,*FH"&:,>4` *@8:"*@& 4 >"BD"&4H\ & F@@H&,HFH&44

F BJ>8H@< 1 b) FH"H\4 40 ;,0*J>"D@*>@(@ B"8H" @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N

HD,H46 B,D4@*4R,F846 *@8:"* C,FBJ$:484 ;"&D4846 4 F@@H&,HFH&J`V4, BD4:@0,>4b 8 >,<J.

#J*J BD42>"H,:,> 2" F&@,&D,<,>>@, 4>L@D<4D@&">4, A@FH@b>>@(@ BD,*FH"&4H,:\FH&" @

B@Db*8, BD,*FH"&:,>4b *@8:"*" BD"&4H,:\FH&@< ;"&D484b.

AD4<4H, J&,D,>4b & <@,< (:J$@8@< J&"0,>44.

( A. 7`D,)
;4>4FHD- F@&,H>48

1"<,FH4H,:\ A@FH@b>>@(@ BD,*FH"&4H,:b
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Q!EG[ II

EH"H\bEH"H\b 1

1. ;,0*J>"D@*>Z, JRD,0*,>4b, >"BD4<,D %F,<4D>Z6 $">8, >,@*>@8D"H>@ J8"2Z&":4 >"

;"&D4846 8"8 >" @*4> 42 >"4$@:,, bD84N BD4<,D@& @$,FB,R,>4b B@*:4>>@6 *,<@8D"H44

FD,*4 8"8 ">(:@b2ZR>ZN, H"8 4 LD">8@b2ZR>ZN FHD"> !LD484.

% FH"H\, 1 7@>FH4HJP44 C,FBJ$:484 ;"&D4846 (@&@D4HFb, RH@ ;"&D4846 b&:b,HFb

FJ&,D,>>Z< *,<@8D"H4R,F84< (@FJ*"DFH&@<. ]H@ @2>"R",H, RH@ (@FJ*"DFH&@ JBD"&:b,HFb &

F@@H&,HFH&44 F *DJ(4<4 B@:@0,>4b<4 7@>FH4HJP44, & 8@H@DZN 42:"("`HFb @F>@&>Z,

BD4>P4BZ *,<@8D"H4R,F8@(@ JBD"&:,>4b FHD">@6. ]H4 BD4>P4BZ &8:`R"`H ("D">H4`

J&"0,>4b BD"& R,:@&,8" 4 @F>@&@B@:"("`V4N F&@$@*... ( D"2XbF>,>4, FJ*\4 C,<LJ:" F<. &

<"H,D4":"N B@ *,:J "Lincoln v. Governor-General & Ors 1974 MR 112").

2. C"FF<"HD4&"b *,:@ "Ste. United Docks & Ors v. The Government of Mauritius
(1984) MR 174", G"6>Z6 F@&,H @*@$D4: B@*N@* :@D*" )4B:@8" 8 H@:8@&">4` B@:@0,>46

7@>FH4HJP44 B@ *,:J "A.G. of Gambia v. Mamodun Jobe (1984) 3 WLR 174":

" 7@>FH4HJP44 &@@$V, 4 H@6 ,, R"FH4, 8@H@D"b 2"V4V",H 4 2"8D,B:b,H

@F>@&@B@:"("`V4, BD"&" 4 F&@$@*Z, ("D">H4DJ,<Z, &F,< (D"0*">"< (@FJ*"DFH&",
F:,*J,H BD4*"&"H\ T4D@846 4 P,:,>"BD"&:,>>Z6 N"D"8H,D".

3. IR"FH&Jb & D"$@H, <,0*J>"D@*>ZN L@DJ<@&, ;"&D4846 B@F:,*@&"H,:\>@ @HFH"4&",H 4

B@**,D04&",H BD"&@ >"D@*@& >" F"<@@BD,*,:,>4, ( >"BD4<,D, >"D@*@& A":,FH4>Z 4

#@F>44).

4. '@&@Db $@:,, 8@>8D,H>@ @$ "LD48">F8@< D,(4@>,, ;"&D4846 &>,F F&@6 8@F&,>>Z6

&8:"* & &@FFH">@&:,>4, *,<@8D"H44 & _0>@6 !LD48,. A@F:, BD@&,*,>4b H"< & BD@T:@<

(@*J B,D&ZN *,<@8D"H4R,F84N &Z$@D@& ;"&D4846 FH": @*>@6 42 B,D&ZN FHD">, JFH">@&4&T4N

*4B:@<"H4R,F84, @H>@T,>4b F _0>@6 !LD48@6.

5.1 ;"&D4846 b&:b,HFb @*>@6 42 FHD">, 8@H@DZ, <@(JH (@D*4H\Fb F&@4<4

*,<@8D"H4R,F84<4 HD"*4P4b<4 ( 2" 4F8:`R,>4,< B,D4@*" 1969-1971 (@*@&, 8@(*" &&@*4:@F\

RD,2&ZR"6>@, B@:@0,>4,).

5.2 A,D,* &&,*,>4,< RD,2&ZR"6>@(@ B@:@0,>4b &F,@$V4, &Z$@DZ, 2"B:">4D@&">>Z, >"

1971-1972 (@*Z, $Z:4 B,D,>,F,>Z >" 1976 (@*, " &Z$@DZ & <,FH>Z, @D(">Z 4

@$V,>"P4@>":\>Z, *@B@:>4H,:\>Z, &Z$@DZ $Z:4 BD@FH@ @H<,>,>Z.
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5.3 ?*>"8@ & 1982 (@*J BD@42@T:4 B@24H4&>Z, 42<,>,>4b & D,2J:\H"H, BD4>bH4b B@BD"&84

8 7@>FH4HJP44 ( 1"8@>" @$ 42<,>,>44 7@>FH4HJP44 ;"&D484b 1982 (@*"), 8@H@D"b H,B,D\

BD,*JF<"HD4&",H, RH@ 2"8@>@*"H,:\>Z6 "8H @$ 42<,>,>44 FD@8@& B@:>@<@R46 R:,>@&

B"D:"<,>H" <@0,H $ZH\ BD4>bH :4T\ & H@< F:JR",, ,F:4:

" @> $Z: &Z>,F,> >" @$V,>"D@*>Z6 D,L,D,>*J<, @*@$D,> >, <,>,, R,< HD,<b

R,H&,DHb<4 42$4D"H,:,6 4 B@**,D0"> BD4 2"8:`R4H,:\>@< (@:@F@&">44 & !FF"<$:,,

&F,<4 R:,>"<4 1"8@>@*"H,:\>@6 "FF"<$:,4".

G,< 0, 1"8@>@< $Z:4 &@FFH">@&:,>Z BD@P,*JDZ BD@&,*,>4b *@B@:>4H,:\>ZN &Z$@D@&

4 &Z$@D@& & <,FH>Z, @D(">Z.

6.1 E@&F,< >,*"&>@ %,DN@&>Z6 FJ* &ZF8"2": F&@4 F@@$D"0,>4b B@ >,8@H@DZ< "FB,8H"<

BD@&,*,>4b &Z$@D@& >" ;"&D4844.

6.2 % *,:, "UDM v. Governor-General & Ors (1990 MR 118)" 4FH,P, FFZ:"bF\ >"

FH"H\4 1, 3, 8 4 33 7@>FH4HJP44, @FB"D4&": `D4*4R,F8J` F4:J AD"&4: BD@&,*,>4b

&Z$@D@& & 1"8@>@*"H,:\>J` "FF"<$:,`. ]H4 AD"&4:" BD,*JF<"HD4&":4, RH@ :4P@,
&ZFH"&:b`V,, F&@` 8">*4*"HJDJ >" B"D:"<,>HF84N &Z$@D"N, *@:0>@ &>,FH4 2":@(, 8@H@DZ6

$J*,H B,D,*"> & 8"2>J, ,F:4 ^H@H 8">*4*"H >, B@:JR4H @BD,*,:,>>@(@ BD@P,>H" (@:@F@&.
% 1989 (@*J & ^H4 AD"&4:" $Z:" &>,F,>" B@BD"&8", BD,*JF<"HD4&"`V"b J&,:4R,>4, D"2<,D"

2":@(" F 250 *@ 10 000 DJB46. EJ* B@FH">@&4:, RH@, N@Hb HD,$@&">4, @ &>,F,>44 2":@("

F"<@ B@ F,$, >, BD@H4&@D,R4H 7@>FH4HJP44, FJ<<" 2":@(", @BD,*,:,>>"b ( 42<,>,>>Z<4)
AD"&4:"<4 @ BD@&,*,>44 &Z$@D@& & 1"8@>@*"H,:\>J` "FF"<$:,` 1989 (@*", b&:b,HFb

">H48@>FH4HJP4@>>Z< 4<JV,FH&,>>Z< P,>2@< *:b 8">*4*"H@&, 4 &Z>,F D,T,>4, @ H@<, RH@

^H4 AD"&4:" >, 4<,`H `D4*4R,F8@6 F4:Z ( F<. BD4:@0,>4, I).

6.3 A@ *,:J "Valayden & Ors v. The President of the Republic & Ors 1995
SCJ 16" ( F<. BD4:@0,>4, II) FJ*\b ,*4>@:4R>@ &Z>,F FJ*,$>@, BD,*B4F">4, @ BD@&,*,>44

*@B@:>4H,:\>ZN &Z$@D@& & HD,N<">*"H>@< 42$4D"H,:\>@< @8DJ(, *:b 2"B@:>,>4b >,F8@:\84N

&"8">F46. 1"8@>@*"H,:\FH&@ ;"&D484b >, F@*,D04H >48"8@(@ B@:@0,>4b @$ @$b2"H,:\>@<

JR"FH44 & &Z$@D"N. %@BD@F 2"8:`R":Fb & H@<, <@0>@ :4 >" H"84N &Z$@D"N BD4>J0*"H\

42$4D"H,:,6 (@:@F@&"H\ 2" *&JN 8">*4*"H@& 4 & BD@H4&>@< F:JR", @$Xb&4H\ 4N 42$4D"H,:\>Z,

$`::,H,>4 >,*,6FH&4H,:\>Z<4.

EJ* B@FH">@&4:, RH@ BD4>J0*,>4, 42$4D"H,:,6 (@:@F@&"H\ 2" FH@:\84N 8">*4*"H@&,
F8@:\8@ 4<,,HFb &"8">F46 &@ &H@D@< HJD, &Z$@D@&, >, b&:b,HFb ">H4*,<@8D"H4R>Z< 4 >,

BD@H4&@D,R4H 8"8@<J- :4$@ B@:@0,>4` 7@>FH4HJP44. AD4 BD@&,*,>44 &F,@$V4N &Z$@D@& &

8"0*@< 42$4D"H,:\>@< @8DJ(, 4<,,HFb HD4 &"8">F44, 4 2"8@> BD,*B4FZ&",H 42$4D"H,:b<

(@:@F@&"H\ 2" HD,N 8">*4*"H@&.
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7. E:,*J,H @H<,H4H\, RH@ B@F:, BD@&,*,>4b &F,@$V4N &Z$@D@& >, B@:JR4&T4,

*@FH"H@R>@(@ 8@:4R,FH&" (@:@F@& 8">*4*"HZ <@(JH @$0":@&"H\ D,2J:\H"HZ &Z$@D@&,
B@HD,$@&"& @H %,DN@&>@(@ FJ*" @$Xb&4H\ 42$D">4, 4N @BB@>,>H@& >,*,6FH&4H,:\>Z< B@

BD4R4>, *@BJV,>>ZN >"DJT,>46. %@ &F,N B@*@$>ZN F:JR"bN %,DN@&>Z6 FJ* @H8:@>b: H"84,

N@*"H"6FH&".

EH"H\bEH"H\b 2

1. A@F8@:\8J >" ;"&D4844 @L4P4":\>@ BD42>">Z *&" b2Z8", $@:\T4>FH&@ 04H,:,6

(@&@DbH 8"8 >" ">(:46F8@<, H"8 4 >" LD">PJ2F8@< b2Z8"N.

2. % B@BJ:bD>ZN @D(">"N B,R"H4 @R,>\ R"FH@ T4D@8@ P4H4DJ`HFb &Z*,D084 42 A"8H" >"

">(:46F8@< 4 LD">PJ2F8@< b2Z8"N.

3. % >"FH@bV,, &D,<b B@F:, &&,*,>4b >@&@6 JR,$>@6 *4FP4B:4>Z - " ?$V,R,:@&,R,F84,

P,>>@FH4" JR"V4,Fb T8@: B@:JR"`H B@*D@$>J` 4>L@D<"P4` @ BD"&"N R,:@&,8".

4. 7D@<, H@(@, @R,>\ "8H4&>@ *,6FH&J,H <,FH>@, @H*,:,>4, @D(">42"P44 ";,0*J>"D@*>"b

"<>4FH4b", @D(">42Jb <>@(@R4F:,>>Z, <,D@BD4bH4b, >"BD"&:,>>Z, >" D"2XbF>,>4,

8@>P,BP44 BD"& R,:@&,8".

5. % F,>Hb$D, 1993 (@*" J>4&,DF4H,HZ LD">8@b2ZR>ZN FHD"> BD4>b:4 D,T,>4, @

BD@&,*,>44 >" ;"&D4844 <,0*J>"D@*>@(@ 8@::@8&4J<" >" H,<J " 1>"R,>4, BD"& R,:@&,8" *:b

LD">8@b2ZR>ZN FHD">".

]H@H 8@::@8&4J< $Z: @D(">42@&"> & D"<8"N &FHD,R4 >" &ZFT,< JD@&>, BD,*FH"&4H,:,6

LD">8@b2ZR>ZN (@FJ*"DFH&, (:"&>@6 H,<@6 8@H@D@6 H"80, $Z:@ J&"0,>4, BD"& R,:@&,8".

]H4 <,0*J>"D@*>Z, F@&,V">4b, 8@H@DZ, T4D@8@ @F&,V":4F\ FD,*FH&"<4 <"FF@&@6

4>L@D<"P44, B@*H&,D*4:4 H@ &"0>@, 2>"R,>4,, 8@H@D@, BD4*",HFb BD"&"< R,:@&,8" >"

;"&D4844.

;"&D4846 &>@&\ $Z: >"2&"> & R4F:, >"4$@:,, B,D,*@&ZN "LD48">F84N FHD">, &

8@H@DZN ^LL,8H4&>@ F@$:`*"`HFb BD"&" R,:@&,8".

6.1 'D"0*">,, 2"b&:b`V4, @ >"DJT,>44 BD"& 4 F&@$@*, 2"8D,B:,>>ZN & A"8H,, 4<,`H

F&@$@*>Z6 *@FHJB 8 FJ*"<. EH"H\b 17(1) 7@>FH4HJP44 (:"F4H:

" +F:4 8"8@,- :4$@ :4P@ JH&,D0*",H, RH@ BD4<,>4H,:\>@ 8 >,<J H@ 4:4 4>@, 42

42:@0,>>ZN &ZT, B@:@0,>46 >"FH@bV,6 (:"&Z $Z:@ >"DJT,>@, >"DJT",HFb 4:4

<@0,H $ZH\ >"DJT,>@, H@ ^H@ :4P@, $,2@H>@F4H,:\>@ 8 :`$Z< *DJ(4<

BD,*JF<@HD,>>Z< 2"8@>@< *,6FH&4b< B@ *">>@<J &@BD@FJ, <@0,H @$D"H4H\Fb &

%,DN@&>Z6 FJ* F N@*"H"6FH&@< @ &@FFH">@&:,>44 F&@4N BD"&".
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6.2 %,DN@&>Z6 FJ* @$:"*",H >,@(D">4R,>>@6 `D4F*48P4,6 & B:">, D"FF<@HD,>4b 4

&Z>,F,>4b D,T,>4b B@ :`$@<J (D"0*">F8@<J 4:4 J(@:@&>@<J *,:J & F@@H&,HFH&44 F :`$Z<

2"8@>@<, 4F8:`R"b 2"8@>@*"H,:\FH&@ @ *4FP4B:4>"D>ZN &2ZF8">4bN, 4:4 H"8@6 `D4F*48P4,6

4 B@:>@<@R4b<4, 8@H@DZ<4 @> <@0,H $ZH\ >"*,:,> F@(:"F>@ 7@>FH4HJP44.

6.3 =" ;"&D4844 *,6FH&J,H >,2"&4F4<"b FJ*,$>"b F4FH,<". ]H" >,2"&4F4<@FH\

("D">H4DJ,HFb B@Db*8@< >"2>"R,>4b 4 F<,V,>4b FJ*,6.

6.4 ),6FH&J`V4, BD@P,*JDZ ("D">H4DJ`H 4FB@:>,>4, FJ*,$>ZN D,T,>46 4 BD4(@&@D@&.

6.5 7D@<, H@(@, & >"FH@bV,, &D,<b FJ*Z @H8"2":4F\ @H BD,0>,6 BD"8H484 >,&Z>,F,>4b

FJ*,$>ZN 2"BD,H@& & @H>@T,>44 *,6FH&46 (@FJ*"DFH&". % D"FF<@HD,>>@< >,*"&>@ *,:,

"Rogers v. The Comptroller of Customs SCJ 115 of 1994" 4FH,P 4<B@DH4D@&":

B"D"$@:4R,F8J` H,:,&424@>>J` ">H,>>J 42 _0>@6 !LD484. ?> 2"B:"H4: 2" ^HJ ">H,>>J

L4F8":\>J` B@T:4>J, F$@D 2" &&@2 4 >":@(.

?H&,HR48 @H8"2":Fb &Z*"H\ ,<J ">H,>>J, 2"b&4&, RH@ @> *@:0,> @$D"H4H\Fb 2"

D"2D,T,>4,< & IBD"&:,>4, F&b24, B@F8@:\8J JFH">@&8" B"D"$@:4R,F84N ">H,>> >" ;"&D4844

2"BD,V,>".

EJ* B@FH">@&4:, RH@ BD"&@ R,:@&,8" >" BD4,< H,:,BD@(D"<< b&:b,HFb @*>4< 42

^:,<,>H@& F&@$@*Z &ZD"0,>4b <>,>46, 8@H@D"b ("D">H4DJ,HFb 7@>FH4HJP4,6 4 *DJ(4<4

*@8J<,>H"<4, 8"F"`V4<4Fb @F>@&@B@:"("`V4N BD"&.

EFZ:"bF\ >" D,T,>4, +&D@B,6F8@(@ FJ*" B@ BD"&"< R,:@&,8" @H 22 <"b 1990 (@*" B@

*,:J L4D<Z " !IGC?=37 !'", FJ* BD,*B4F": @H&,HR48J &Z*"H\ 4FHPJ B"D"$@:4R,F8J`

">H,>>J ( F<. BD4:@0,>4, III).

EH"H\bEH"H\b 3

1. % FH"H\, 3 7@>FH4HJP44 (@&@D4HFb @ H@<, RH@ 2"BD,V",HFb 8"8"b- :4$@ *4F8D4<4>"P4b

<,0*J <J0R4>"<4 4 0,>V4>"<4 & @H>@T,>44 @F>@&@B@:"("`V4N BD"& 4 F&@$@*.

2. % >"R":, 80- N (@*@& & 'D"0*">F846 8@*,8F ;"&D484b $Z:4 &>,F,>Z FJV,FH&,>>Z,

B@BD"&84, >"BD"&:,>>Z, >" JFHD">,>4, 8"8@6 $Z H@ >4 $Z:@ *4F8D4<4>"P44 & @H>@T,>44

2"<J0>4N 0,>V4>.

3. % FH"H\, 5 1"8@>" @ L4>">F4D@&">44 1992 (@*" 2"8D,B:b`HFb >@&Z, BD"&" 2"<J0>4N

0,>V4>, 8@H@DZ, D"$@H"`H B@ >"6<J 4:4 2">4<"`HFb @*>@6 42 F&@$@*>ZN BD@L,FF46,
B@FD,*FH&@< &8:`R,>4b " *@N@*" @H 4N BD@L,FF4@>":\>@6 *,bH,:\>@FH4" & @BD,*,:,>4,

" HDJ*@&Z, *@N@*Z" *:b P,:,6 F$@D" B@*@N@*>@(@ >":@(".

4.1 +*4>FH&,>>"b L@D<" *4F8D4<4>"P44, 8@H@D"b *@ F4N B@D BD@b&:b,HFb & >"T,< F&@*,

2"8@>@&, @H<,R",HFb & 2"8@>@*"H,:\FH&,, D,(:"<,>H4DJ`V,< &@BD@FZ (D"0*">FH&".
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4.2 % *,:, "Guyot v. Government of Mauritius (1991) MR 156" 4FHPZ JH&,D0*":4,
RH@ BD"&4:" @$ @(D">4R,>44 >"6<" >" D"$@HJ :4P, >, b&:b`V4NFb (D"0*">"<4 ;"&D484b,
1970 (@*" b&:b`HFb BD@b&:,>4,< *4F8D4<4>"P44 B@ BD42>"8J B@:" 4 >"DJT"`H B@:@0,>4b

7@>FH4HJP44. % F@@H&,HFH&44 F ^H4<4 BD"&4:"<4 0,>" <"&D4846F8@(@ (D"0*">4>" &

@H:4R4, @H <J0" <"&D4846F8@6 (D"0*">84 >, >J0*",HFb & D"2D,T,>44 *:b B@FHJB:,>4b >"

@B:"R4&",<J` D"$@HJ.

EJ* B@FH">@&4:, RH@ *4LL,D,>P4D@&">>Z6 B@*N@* & BD"&4:"N @$ @(D">4R,>44 >"6<"

>" D"$@HJ :4P, >, b&:b`V4NFb (D"0*">"<4, 1970 (@*" >, b&:b,HFb *4F8D4<4>"P4,6 B@

BD42>"8J B@:" & >"DJT,>4, @F>@&@B@:"("`V,(@ BD"&" (D"0*"> >" 2"V4HJ 2"8@>" &

F@@H&,HFH&44 F@ FH"H\,6 3 7@>FH4HJP44 4 RH@ H"8@6 *4LL,D,>P4D@&">>Z6 B@*N@*

4FB@:\2J,HFb >, B@H@<J, RH@ <"&D4846F84, 0,>V4>Z B@:\2J`HFb B@ 2"8@>J <,>\T4<4

BD"&"<4, " B@H@<J, RH@ 4N <J0\b b&:b`HFb (D"0*">"<4 4>@FHD">>@(@ (@FJ*"DFH&", 8@H@DZ<

>, BD,*FH"&:b,HFb BD4&4:,(46, ("D">H4DJ,<ZN 0,>"<- 4>@FHD">8"< <"&D4846F84N (D"0*">

( F<. BD4:@0,>4, IV).

EJ* F@F:":Fb >" *,:@ "Union of Campement Site Owners and Lessees and ors v.
Government of Mauritius and ors 1984 MR 100", BD4 D"FF<@HD,>44 8@H@D@(@ %,DN@&>Z6

FJ* @H<,H4:, RH@ & ,(@ LJ>8P44 >, &N@*4H &ZD"0,>4, <>,>46 @H>@F4H,:\>@ F@@H&,HFH&4b

7@>FH4HJP44 4 2"8@>@*"H,:\FH&" ;"&D484b B@:@0,>4b< ;,0*J>"D@*>@(@ B"8H" @

(D"0*">F84N 4 B@:4H4R,F84N BD"&"N. G"84< BD"&@< >"*,:b,HFb 7@<4H,H B@ BD"&"<

R,:@&,8" ( F<. BD4:@0,>4, V).

4.3 #Z:4 F*,:">Z @L4P4":\>Z, 2"b&:,>4b @ H@<, RH@ & P,:bN JFHD">,>4b 8"8@6 $Z H@ >4

$Z:@ *4F8D4<4>"P44 & @H>@T,>44 0,>V4> & $:40"6T,, &D,<b $J*JH &>,F,>Z B@BD"&84 &

1"8@> @ (D"0*">FH&,.

4.4 % ^H@6 F&b24 $J*JH &>,F,>Z 42<,>,>4b & F:,*J`V4, B@:@0,>4b 2"8@>@*"H,:\FH&":

FH"H\4 16, 20, 21, 23, 24 7@>FH4HJP44,

FH"H\4 7, 9, 14 1"8@>" @ <"&D4846F8@< (D"0*">FH&,.

#:"(@*"Db BD4>bH4` ^H4N B@BD"&@8 $J*JH 4F8@D,>,>Z :`$Z, L@D<Z *4F8D4<4>"P44 &

@H>@T,>44 0,>V4>.

EH"H\bEH"H\b 4

1. % FH"H\, 18 7@>FH4HJP44 42:"("`HFb H, @(D">4R,>4b @F>@&@B@:"("`V4N BD"& 4

F&@$@*, 8@H@DZ, &&@*bHFb & B,D4@* *,6FH&4b RD,2&ZR"6>@(@ B@:@0,>4b.
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2. AD4<,>,>4, B@:@0,>46 ^H@6 FH"H\4 B@*:,04H FHD@(@<J 8@>HD@:`. %@- B,D&ZN, @

&&,*,>44 H"8@(@ B@:@0,>4b *@:0,> @$Xb&4H\ BD,24*,>H. %@- &H@DZN, H"8@, D,T,>4,

*@:0>@ $ZH\ @*@$D,>@ *&J<b HD,Hb<4 R:,>@& 1"8@>@*"H,:\>@6 "FF"<$:,4 & H,R,>4,

@BD,*,:,>>@(@ B,D4@*" &D,<,>4.

3. 7D@<, H@(@, & FH"H\, 18 BD,*JF<"HD4&",HFb JRD,0*,>4, $,FBD4FHD"FH>@(@ HD4$J>":"

*:b $@D\$Z F :`$Z<4 2:@JB@HD,$:,>4b<4 4FB@:>4H,:\>@6 &:"FH4 & B,D4@* *,6FH&4b

RD,2&ZR"6>@(@ B@:@0,>4b.

EH"H\bEH"H\b 5

1. A@:@0,>4b FH"H\4 5 F@(:"FJ`HFb F 2"8@>@*"H,:\FH&@< ;"&D484b, BD4 ^H@<

("D">H4D@&">>"b A"8H@< F&@$@*" &ZD"0,>4b <>,>46 >, @2>"R",H, RH@ ^H" F&@$@*" >4R,< >,

@(D">4R,>".

2. A@ *,:J "R. V. Boodhoo & Anor 1990 MR 191" %,DN@&>Z6 FJ* B@FH">@&4:, RH@

FH"H\b 299 I(@:@&>@(@ 8@*,8F" ;"&D484b @ >"8"2">44 2" BJ$:48"P4` :@0>ZN F&,*,>46

BD,*JF<"HD4&",H, RH@ >48"8@, :4P@ >, 4<,,H BD"&" 42:"("H\ 8"84,- :4$@ F&,*,>4b, 8@H@DZ,

BD,*FH"&:b`HFb :@0>Z<4 4:4 <@(JH BD4&,FH4 8 >"DJT,>4b< @$V,FH&,>>@(@ B@Db*8" 4

@$V,FH&,>>@(@ F@(:"F4b, 4 2"b&:bH\, RH@ @>@ &@&F, >, @$b2">@ BD4>4<"H\ D"2J<>Z, <,DZ

B@ BD@&,D8, *@FH@&,D>@FH4 H"84N F&,*,>46. E:,*@&"H,:\>@ H"8@, @(D">4R,>4, F&@$@*Z

&ZD"0,>4b <>,>46 b&:b,HFb D"2J<>Z< 4 @BD"&*">>Z<.

3.1 A@ *,:J "Heeralall v. Commissioner of Prisons 1992 MR 70" %,DN@&>Z6 FJ*

@H8"2":Fb BD42>"H\ >":4R4, *@(@&@D" @ &Z*"R, <,0*J ;"&D484,< 4 KD">P4,6, B@F8@:\8J

H"8@6 *@(@&@D $Z: 2"8:`R,> *@ B@:JR,>4b ;"&D484,< >,2"&4F4<@FH4.

3.2 3>H,D,F>@ @H<,H4H\, RH@ BD4 ^H@< FJ* &ZD"24: F@<>,>4, & H@<, $J*,H :4

<"&D4846F846 (D"0*">4> B@:\2@&"H\Fb H,<4 0, @F>@&@B@:"("`V4<4 BD"&"<4, &8:`R"b BD"&@

>" FBD"&,*:4&@, D"2$4D"H,:\FH&@ ,(@ *,:", ,F:4 @> $J*,H &Z*"> KD">P44.

3.3 #Z: F*,:"> 8@F&,>>Z6 >"<,8 >" H@, RH@ 4FH,P <@0,H $ZH\ :4T,> ("D">H46

>,BD4<,>,>4b >"F4:\FH&,>>ZN <,H@*@& *@BD@F" 4 F&@,(@ BD"&" @H8"2"H\Fb @H *"R4

B@8"2">46. EJ* BD4>b: D,T,>4, @$ @H8"2, @H ,(@ &Z*"R4 ( F<. BD4:@0,>4, VI).

EH"H\bEH"H\b 6

1. AD"&@ >" 042>\, 8@H@D@, BD@&@2(:"T,>@ & 7@>FH4HJP44, B@F:,*@&"H,:\>@

@$,FB,R4&",HFb >" BD"8H48,.
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2.1 A@:@0,>4b /,>,&F84N 8@>&,>P46 1949 (@*" $Z:4 &8:`R,>Z & 2"8@>@*"H,:\FH&@

;"&D484b & F@@H&,HFH&44 F BD4>bHZ< & 1970 (@*J 1"8@>@< @ /,>,&F84N 8@>&,>P4bN,
8@H@DZ6 8&":4L4P4DJ,H 8"8 BD,FHJB:,>4, F,D\,2>@, >"DJT,>4, :`$@6 42 R,HZD,N /,>,&F84N

8@>&,>P46.

2.2 ;"&D4846 >,@*>@8D"H>@ &ZFHJB": >" D,(4@>":\>ZN 4 <,0*J>"D@*>ZN L@DJ<"N 2"

*,<4:4H"D42"P4` 3>*46F8@(@ @8,">" 4 @HFH"4&": 8@>P,BP4` " 3>*46F8@(@ @8,">" 8"8

D"6@>" <4D"".

2.3 ;"&D4846 $Z: @*>4< 42 B,D&ZN (@FJ*"DFH&, 8@H@DZ, B@*B4F":4 7@>&,>P4` @

2"BD,V,>44 D"2D"$@H84, BD@42&@*FH&", >"8@B:,>4b 4 BD4<,>,>4b N4<4R,F8@(@ @DJ04b 4 @

,(@ J>4RH@0,>44, 4 ^H" 7@>&,>P4b >"N@*4HFb F,6R"F & FH"*44 D"H4L48"P44.

2.4 % 1968 (@*J ;"&D4846 B@*B4F": )@(@&@D @ >,D"FBD@FHD">,>44 b*,D>@(@ @DJ04b 4

D"H4L4P4D@&": ,(@ & 1969 (@*J.

3.1 ED,*>bb BD@*@:04H,:\>@FH\ 042>4 >" ;"&D4844 &@2D@F:" F 63 :,H & 1972 (@*J *@

70 :,H & 1993 (@*J. ID@&,>\ *,HF8@6 F<,DH>@FH4, 8@H@DZ6 & 1972 (@*J F@FH"&:b: 63,8,
F>424:Fb & 1993 (@*J *@ 19,6, " @$V46 8@^LL4P4,>H F<,DH>@FH4 F>424:Fb 2" H@H 0,

B,D4@* F 7,9 *@ 6,6.

3.2 #:"(@*"Db J&,:4R,>4` $`*0,H>ZN "FF4(>@&">46 >" 2*D"&@@ND">,>4, F 573 <:>. DJB46

& 1988 (@*J *@ 1,1 <:D*. DJB46 & 1994 (@*J FH":@ &@2<@0>Z< @$V,, J:JRT,>4,

F@FH@b>4b 2*@D@&\b 04H,:,6. I:JRT",HFb $@:\>4R>@, @$F:J04&">4, 4 D"FT4Db,HFb F,H\

<,*4P4>F84N JRD,0*,>46 >" H,DD4H@D44 FHD">Z. %,*,HFb JFB,T>"b $@D\$" F <":bD4,6, " &

D"<8"N ^LL,8H4&>@6 D"FT4D,>>@6 BD@(D"<<Z 4<<J>42"P44 @FJV,FH&:b,HFb BD@L4:"8H48"

&F,N 4>L,8P4@>>ZN 2"$@:,&">46. %@BD@F"< B4H">4b B@F&bV,>" FB,P4":\>"b BD@(D"<<"

<4>4FH,DFH&" 2*D"&@@ND">,>4b, 4 & D"<8"N D,(J:bD>ZN >"P4@>":\>ZN @$F:,*@&">46

@FJV,FH&:b,HFb B@FH@b>>Z6 8@>HD@:\ 2" B4H">4,< >"F,:,>4b; $@:\T@, &>4<">4, J*,:b,HFb

&@BD@F"< B4H">4b *,H,6.

4.1 % FHD">, >,H &@@DJ0,>>ZN F4:, 4, F:,*@&"H,:\>@, >, B@FHJB",H >48"84N F@@$V,>46 @

(4$,:4 :`*,6 & D,2J:\H"H, BD@H4&@BD"&>@(@ BD4<,>,>4b F4:Z &@,>>Z<4.

4.2 7 F@0":,>4`, B@FHJB":4 F@@$V,>4b @$ 4>P4*,>H"N, F&b2">>ZN F BD,*B@:"(",<Z<4

BD@b&:,>4b<4 0,FH@8@FH4 F@ FH@D@>Z B@:4P44. A@F:, (4$,:4 & 1994 (@*J @*>@(@

2"*,D0">>@(@ :4P", F@*,D0"&T,(@Fb & B@:4P,6F8@6 H`D\<, ( B@:4P4b @$Xb&4:" ^H@

F"<@J$46FH&@<), ',>,D":\>Z6 BD@8JD@D B@HD,$@&": BD@&,*,>4b FJ*,$>@(@ D"FF:,*@&">4b

BD4R4> 4 @$FH@bH,:\FH& (4$,:4 *">>@(@ :4P".

4.3 )DJ(@6 B@:JR4&T46 T4D@8J` 42&,FH>@FH\ 4>P4*,>H 8"F":Fb >,8@,(@ ]**4 9b$D@FF",
8@H@DZ6 $Z: "D,FH@&"> B@:4P4,6 4 B@2*>,, >"6*,> :,0"V4< >" *@D@(,, & H@ &D,<b 8"8

&F, B@:"(":4, RH@ @> >"N@*4HFb & H`D\<,. ?> J<,D >,F8@:\8@ *>,6 FBJFHb & D,2J:\H"H,
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F<,DH,:\>ZN R,D,B>@- <@2(@&ZN HD"&<. A@F:, B@:JR,>4b 0":@$ >" BD@b&:,>4b 0,FH@8@FH4

F@ FH@D@>Z B@:4P44 ',>,D":\>Z6 BD@8JD@D B@HD,$@&": BD@&,*,>4b FJ*,$>@(@ D"FF:,*@&">4b

BD4R4> 4 @$FH@bH,:\FH& (4$,:4 9b$D@FF". =" @F>@&">44 JFH">@&:,>>ZN FJ*\,6 L"8H@&

',>,D":\>Z6 BD@8JD@D @$Xb&4: @ BD4&:,R,>44 8 @H&,HFH&,>>@FH4 D"$@H>48@& B@:4P44 2"

BD@H4&@2"8@>>@, >">,F,>4, " D"> 4 J*"D@&, BD4&,*T4N 8 F<,DH4, $,2 >"<,D,>4b F@&,DT4H\

J$46FH&@".

5. E<,DH>"b 8"2>\

5.1 1" B,D4@*, BD@T,*T46 F@ &D,<,>4 BD,*FH"&:,>4b B@F:,*>,(@ B,D4@*4R,F8@(@ *@8:"*",
F<,DH>"b 8"2>\ >" ;"&D4844 @H<,>,>" >, $Z:", N@Hb & L,&D":, 1995 (@*" BD,<\,D-
<4>4FHD F*,:": @L4P4":\>@, 2"b&:,>4, @ H@<, RH@ BD4<,>,>4, F<,DH>@6 8"2>4

BD4@FH">"&:4&",HFb. E 1987 (@*" >, 2"D,(4FHD4D@&">@ >4 @*>@(@ F:JR"b BD4&,*,>4b &

4FB@:>,>4, F<,DH>@(@ BD4(@&@D".

5.2 %,DN@&>Z6 FJ* ;"&D484b B@ 8D"6>,6 <,D, *&"0*Z ( F<. *,:" "Amasimbi v. State
(1992) MR 227" 4 "Zakir Hussain Ikhtar Hussain Shaikh v. State (1994) SCJ
233") B@*H&,D0*": F&@, <>,>4, @ H@<, RH@ B@:@0,>4, @$ @$b2"H,:\>@< &Z>,F,>44

F<,DH>@(@ BD4(@&@D" 2" H@D(@&:` >"D8@H48"<4 ( F<. FH"H\` 38(4) 1"8@>" @$ @B"F>ZN

>"D8@H4R,F84N FD,*FH&"N 1986 (@*") >, BD@H4&@D,R4H FH"H\, 7 7@>FH4HJP44 ;"&D484b 4 RH@

@$FJ*4H\ &F, *@&@*Z 2" 4 BD@H4& F<,DH>@6 8"2>4 >"*:,04H B"D:"<,>HJ. AD4 D"FF<@HD,>44

@$@4N JB@<b>JHZN F:JR",& @H<,R":@F\, RH@ b&>@ >,F@D"2<,D>Z6 N"D"8H,D >"8"2">4b

F&4*,H,:\FH&J,H @ ,(@ ">H48@>FH4HJP4@>>@FH4. ?*>"8@ %,DN@&>Z6 FJ* @H<,H4:, RH@ >4

@*4> FJ* ;"&D484b >, $J*,H D"F<"HD4&"H\ 8"8@,- :4$@ :4P@ & 8"R,FH&, H@D(@&P"

>"D8@H48"<4 4 >, BD4(@&@D4H ,(@ 8 F<,DH>@6 8"2>4, ,F:4 ^H@ :4P@ " B@F,H4:@ FHD">J, &

8@H@D@6 <@0>@ :,(8@ BD4@$D,FH4 H"8@, >"D8@H4R,F8@, FD,*FH&@, 8"8 (">*4b, *@(@&@D4:@F\ F

(DJBB@6 *DJ2,6 BD4&,2H4 4< >,8@H@D@, 8@:4R,FH&@ ^H@(@ FD,*FH&" *:b F@&<,FH>@(@

B@HD,$:,>4b, &,D>J:@F\ & FHD">J 4 J(@FH4:@ ^H4< FD,*FH&@< (@FH,6 >" &,R,D4>8,..." ( F<.
FHD. 18 *,:" "Zakhir Hussain Ikhtar Hussain Shaikh v. State (94) SCJ233").

5.3 1" B,D4@* 1988-1993 (@*@& & F@@H&,HFH&44 F 1"8@>@< @$ @B"F>ZN >"D8@H4R,F84N

FD,*FH&"N 8 F<,DH>@6 8"2>4 $Z:4 BD4(@&@D,>Z 10 :4P, &F, 42 8@H@DZN $Z:4

4>@FHD">P"<4. ED,*4 >4N $Z:@ *&, 0,>V4>Z. 32 10 :4P, BD4(@&@D,>>ZN 8 F<,DH4,
R,H&,DZ< F<,DH>Z6 BD4(@&@D $Z: @H<,>,> !B,::bP4@>>Z< FJ*@<, " *&J< - 2"<,>,>

BD4(@&@D@< 8 H`D,<>@<J 2"8:`R,>4`. % >"FH@bV,, &D,<b D"FF<"HD4&"`HFb "B,::bP44

@FH":\>ZN R,HZD,N :4P.

5.4 E<,DH>Z6 BD4(@&@D, &Z>,F,>>Z6 *&J< :4P"< 2" H@D(@&:` >"D8@H48"<4 & 1987 (@*J

( F<. BJ>8H 510 *@8J<,>H" ',>,D":\>@6 !FF"<$:,4 A/44/40), $Z: 2"<,>,> BD4(@&@D@< 8

H`D,<>@<J 2"8:`R,>4`, 4 @$" ^H4N :4P" $Z:4 @F&@$@0*,>Z & "&(JFH, 1993 (@*".
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5.5 E 1987 (@*" >, $Z:@ &Z>,F,>@ >4 @*>@(@ F<,DH>@(@ BD4(@&@D" 2" F@&,DT,>4,

J$46FH&". ?*>@ :4P@, @FJ0*,>>@, 2" F@&,DT,>4, J$46FH&" & 1986 (@*J, *@ F4N B@D

F@*,D04HFb & 8"<,D, F<,DH>48@&. % >"FH@bV,, &D,<b ,(@ *,:@ D"FF<"HD4&",H 7@<4FF4b B@

B@<4:@&">4`. E JR,H@< D,T,>4b G"6>@(@ F@&,H" B@ *,:J (D"0*">4>" a<"684 "Pratt v.
Attorney-General of Jamaica (1993) 3 WLR 995" 4 2"b&:,>4b, F*,:">>@(@ >,*"&>@

BD,<\,D- <4>4FHD@<, F<,DH>Z6 BD4(@&@D <@0,H $ZH\ 2"<,>,> BD4(@&@D@< 8 B@042>,>>@<J

H`D,<>@<J 2"8:`R,>4`. ]H@H 2"8:`R,>>Z6 @$D"H4:Fb H"80, & %,DN@&>Z6 FJ* F

N@*"H"6FH&@< @ B,D,F<@HD, ,(@ *,:" >" @F>@&">44 B@:JR,>4b >@&ZN, D">,, @HFJHFH&@&"&T4N

*@8"2"H,:\FH&.

5.6 % 1992 (@*J 7@<4FF4b B@ B@<4:@&">4` D"FF<@HD,:" *,:@ *DJ(@(@ :4P", 8@H@D@, $Z:@

BD4(@&@D,>@ 8 F<,DH>@6 8"2>4 2" J$46FH&@ & 1987 (@*J. +(@ F<,DH>Z6 BD4(@&@D $Z:

2"<,>,> BD4(@&@D@< 8 20- :,H>,<J H`D,<>@<J 2"8:`R,>44` $,2 BD"&" *@FD@R>@(@

@F&@$@0*,>4b.

EH"H\bEH"H\b 7

1. % >"FH@bV,, &D,<b B@:@0,>4b 1"8@>" @ H`D\<"N @H<,>b`HFb 4 2"<,>b`HFb

B@:@0,>4b<4 1"8@>" @$ 4FBD"&4H,:\>ZN JRD,0*,>4bN 1988 (@*" ( F<. 8@<<,>H"D44 8

FH"H\, 9).

2. %,DN@&>Z6 FJ* &>@&\ @H<,H4:, RH@ F<,DH>"b 8"2>\ >, BD@H4&@D,R4H FH"H\, 7
7@>FH4HJP44 ;"&D484b ( F<. 8@<<,>H"D44 8 FH"H\, 6).

3. A@ *,:J "Heeralall v. Commissioner of Prisons (1992) MR 70" %,DN@&>Z6 FJ*

J8"2": >" H@, RH@ & F@@H&,HFH&44 F B@:@0,>4b<4 7@>FH4HJP44 @> >, @$b2"> BD4>4<"H\

D,T,>4, @ &Z*"R, 8"8@(@- :4$@ :4P" H@6 FHD">,, & 8@H@D@6 ^H@ :4P@ $J*,H :4T,>@

("D">H46 >,BD4<,>,>4b >"F4:\FH&,>>ZN <,H@*@& *@BD@F" 4 BD"&" @H8"2" @H *"R4 B@8"2">46,
B@F8@:\8J <"&D4846F84, FJ*Z >, F<@(JH 2"V4H4H\ ^H@ :4P@ 4 @$,FB,R4H\ BD,*@FH"&:,>4,

,<J H"84N ("D">H46 ( 2"8D,B:,>>ZN & 7@>FH4HJP44 ;"&D484b). %,DN@&>Z6 FJ* BD4 ^H@<

4FN@*4:, & R"FH>@FH4, 42 D,T,>4b +&D@B,6F8@(@ FJ*" B@ *,:J "Soering v. Government
of the United Kingdom (1989)" ( F<. BD4:@0,>4, VI).

EH"H\bEH"H\b 8

1. =" ;"&D4844 @HFJHFH&J`H 8"84,- :4$@ L@D<Z D"$FH&", B@^H@<J >,H >,@$N@*4<@FH4

BD4>4<"H\ 2"8@>@*"H,:\FH&@ @ ,(@ 2"BD,V,>44.

2. AD4>J*4H,:\>Z6 HDJ* B@ BD4(@&@DJ, &Z>,F,>>@<J FJ*@<, 2"8:`R",HFb (:"&>Z<

@$D"2@< & BD@L,FF4@>":\>@< @$JR,>44 2"8:`R,>>ZN D"2:4R>Z< BD@L,FF4b<, >"BD4<,D

42(@H@&:,>4` <,$,:4 4:4 &ZB,R8, N:,$@$J:@R>ZN 42*,:46.
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EH"H\bEH"H\b 9

1. 1"8@> @ 2":@(, 1989 (@*" ( F<. BD4:@0,>4, VII) D,(:"<,>H4DJ,H B@Db*@8 F@*,D0">4b

B@* FHD"0,6 4 @F&@$@0*,>4b 2"8:`R,>>ZN 4, & R"FH>@FH4, BD,*JF<"HD4&",H, RH@ 8"0*@,

2"*,D0">>@, :4P@ *@:0>@ $ZH\ *@FH"&:,>@ 8 FJ*\, & H,R,>4, D"2J<>@(@ FD@8" B@F:, ,(@

"D,FH" 4:4 2"*,D0">4b 4 RH@ 2"*,D0">>@, :4P@ >, 4<,,H BD"&" >" @F&@$@0*,>4, B@* 2":@(,
,F:4:

a) @>@ >"DJT4:@ 8"8@,- :4$@ JF:@&4,, 8"F"`V,,Fb 2":@(";

b) @>@ >, &ZB@:>4:@ 8"84,- :4$@ 4>Z, JF:@&4b B@F:, F&@,(@ @F&@$@0*,>4b;

c) @>@ >, F<@0,H &ZB@:>4H\ JF:@&4b, 8"F"`V4,Fb &>,F,>4b 2":@(", ,F:4 $J*,H

@F&@$@0*,>@;

d) ,(@ *":\>,6T,, F@*,D0">4, B@* FHD"0,6 >,@$N@*4<@:

i) *:b ,(@ F@$FH&,>>@6 2"V4HZ;

ii) *:b 2"V4HZ >"F,:,>4b 4:4 :`$@(@ &@2<@0>@(@ F&4*,H,:b 4:4

F@ND">,>4b :`$@(@ &,V,FH&,>>@(@ *@8"2"H,:\FH&";

iii) *:b ,(@ F@$FH&,>>@(@ $:"(", ,F:4 *">>@, :4P@ b&:b,HFb D,$,>8@< 4:4

<@:@*Z< R,:@&,8@<;

iv) B@ H@6 BD4R4>,, RH@ $J*,H BD"8H4R,F84 >,&@2<@0>@ 2"&,DT4H\

B@:4P,6F8@, D"FF:,*@&">4, & F:JR", ,(@ @F&@$@0*,>4b;

v) &&4*J Hb0,FH4 BD,FHJB:,>4b 4 FJD@&@6 <,DZ >"8"2">4b,
BD,*JF<@HD,>>@6 2"8@>@<;

vi) F JR,H@< ,(@ N"D"8H,D" 4 BD@T:@(@, 4:4

vii) F JR,H@< H@(@ L"8H", RH@ @>@ F8DZ&",HFb @H @D(">@& BD"&@FJ*4b.

2.1 A@ *,:J "Sheriff v. Dictrict Magistate of Port Louis (1989) MR 260"
%,DN@&>Z6 FJ* @H<,H4:, RH@ :4T\ " BD4 4F8:`R4H,:\>ZN @$FH@bH,:\FH&"N BD"&" (D"0*">4>"

<@(JH @(D">4R4&"H\Fb $@:,, &"0>Z<4 @$V,FH&,>>Z<4 4>H,D,F"<4, HD,$J`V4<4 :4T,>4b ,(@

F&@$@*Z... E@*,D0">4, B@* FHD"0,6 b&:b,HFb H@6 8D"6>,6 <,D@6, 8 8@H@D@6 &:"FH4

*@:0>Z BD4$,("H\, 8@(*" &F, @FH":\>Z, FD,*FH&" 4FR,DB">Z".
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2.2 % *,:, "DPP v. IOIB and Shanto (1989) MR 110" JB@<4>":@F\ @ BD"8H48,

42:@0,>4b BD,*&"D4H,:\>@(@ 2"b&:,>4b @$ @$&4>,>44 & F:JR", "D,FH" 4:4 2"*,D0">4b

B@*@2D,&",<@(@ :4P" & P,:bN @$,FB,R,>4b FJ*,$>@(@ >"*2@D" 4 8@>HD@:b >"* F@*,D0">4,<

^H@(@ :4P" B@* FHD"0,6 4 BD,*@H&D"V,>4b "*<4>4FHD"H4&>@(@ 2"*,D0">4b. 1"H,<

FJ*,$>@<J @D(">J >"*:,04H BD4>bH\ D,T,>4, @ P,:,F@@$D"2>@FH4 @F&@$@0*,>4b 2"*,D0">>@(@

:4P" B@* 2":@(.

2.3 C"FF<"HD4&"b *,:@ "Hossen v. District Magistrate of Port Louis (1993)
MR 9", %,DN@&>Z6 FJ* H"80, B@*H&,D*4:, RH@, B@F8@:\8J & 7@>FH4HJP44

BD,*JF<"HD4&",HFb, RH@ B@*@2D,&",<@, :4P@ *@:0>@ $ZH\ @F&@$@0*,>@, ,F:4 ,(@ *,:@ >,

$Z:@ D"FF<@HD,>@ & H,R,>4, D"2J<>@(@ B,D4@*" &D,<,>4, FJ*, >,2"&4F4<@ @H 1"8@>" @

2":@(,, <@0,H @F&@$@*4H\ 2"*,D0">>@, :4P@, ,F:4 $J*,H *@8"2">@, RH@ &,*JV4,

D"FF:,*@&">4, @D(">Z BD@b&:b`H <,*:4H,:\>@FH\.

3.1 1"8@> @ 42<,>,>44 7@>FH4HJP44 ;"&D484b 1994 (@*" (:"F4H, RH@ & F:JR", "D,FH" 4:4

2"*,D0">4b 8"8@(@- :4$@ :4P" 2" F@&,DT,>4, @BD,*,:,>>ZN ( BD,*JF<@HD,>>ZN 2"8@>@<)
&4*@& BD"&@>"DJT,>46, F&b2">>ZN F >"D8@H4R,F84<4 FD,*FH&"<4, ^H@ :4P@ >, <@0,H $ZH\

@F&@$@0*,>@ B@* 2":@( *@ @8@>R"H,:\>@(@ 2"&,DT,>4b BD@42&@*FH&" B@ ,(@ *,:J, ,F:4:

i) @>@ J0, $Z:@ @FJ0*,>@ 2" F@&,DT,>4, BD"&@>"DJT,>4b, F&b2">>@(@ F

>"D8@H48"<4;

ii) @>@ $Z:@ "D,FH@&">@ 4:4 2"*,D0">@ 2" F@&,DT,>4, BD"&@>"DJT,>4b,
F&b2">>@(@ F >"D8@H48"<4, & H,R,>4, H@(@ B,D4@*", 8@(*" ^H@ :4P@ B@F:,

H@(@, 8"8 ,<J $Z:@ BD,*Xb&:,>@ @$&4>,>4, & F@&,DT,>44 BD"&@>"DJT,>4b,
F&b2">>@(@ F >"D8@H48"<4, $Z:@ @F&@$@0*,>@ B@* 2":@(.

3.2 A,D,R,>\ F&b2">>ZN F >"D8@H48"<4 BD"&@>"DJT,>46, & @H>@T,>44 8@H@DZN

BD4<,>b,HFb 1"8@> 1994 (@*", $J*,H, B@ &F,6 &4*4<@FH4, F@FH"&:,> & H,R,>4, 1995 (@*",
B@F:, BD4>bH4b 2"8@>" @$ @FJV,FH&:,>44 7@>&,>P44 @ $@D\$, BD@H4& >,2"8@>>@(@ @$@D@H"

>"D8@H4R,F84N FD,*FH& 4 BF4N@HD@B>ZN &,V,FH& 1988 (@*", B@*B4F">>@6 ;"&D484,< &

1988 (@*J.

EH"H\bEH"H\b 10

1. % D,2J:\H"H, BD4>bH4b 1"8@>" @$ 4FBD"&4H,:\>ZN JRD,0*,>4bN 1988 (@*" $Z:4

@H<,>,>Z B@:@0,>4b 1"8@>" @ H`D\<"N, I8"2" @ H`D\<"N, 1"8@>" @ $@DFH":\F84N

JRD,0*,>4bN ( F<. FHD. 13 B,D&@>"R":\>@(@ *@8:"*"), " H"80, P,:@(@ Db*" *DJ(4N

>@D<"H4&>ZN "8H@&, 8"F"`V4NFb 4FBD"&4H,:\>ZN JRD,0*,>46. 1"8@> @ >,F@&,DT,>>@:,H>4N

BD,FHJB>48"N B@- BD,0>,<J *,6FH&J,H.



CCPR/C/64/Add.12
page 16

2. % >"FH@bV,, &D,<b JBD"&:,>4, 4FBD"&4H,:\>Z<4 JRD,0*,>4b<4, " H"80, 8@>HD@:\ 4

>"*2@D 2" F@*,D0"V4<4Fb & >4N 2"8:`R,>>Z<4 &@2:@0,>Z >" (:"&>@(@ 4>FB,8H@D" H`D,<,
8@H@DZ6 BD,*FH"&:b,H <4>4FHDJ B@ *,:"< 4FBD"&4H,:\>ZN JRD,0*,>46 *@8:"*Z @$ @$V,6

F4HJ"P44 & ^H4N JRD,0*,>4bN 4 @ B@:@0,>44 2"*,D04&",<ZN :4P.

3.1 E@HDJ*>484 B,>4H,>P4"D>ZN JRD,0*,>46 >"*,:b`HFb BD4 @BD,*,:,>>ZN @$FH@bH,:\FH&"N

B@:>@<@R4b<4 F@HDJ*>48@& B@:4P44 4 <@(JH, & R"FH>@FH4:

1) B@*&,D("H\ *@F<@HDJ &F,, RH@ >"N@*4HFb & 4FBD"&4H,:\>@< JRD,0*,>44, &>@F4HFb

4:4 &Z>@F4HFb 42 >,(@;

2) @FH">"&:4&"H\ 4 B@*&,D("H\ @$ZF8J :`$@, HD">FB@DH>@, FD,*FH&@ 4:4 :4P@,
&X,20"`V,,/ &N@*bV,, 4:4 &Z,20"`V,,/ &ZN@*bV,, 42 4FBD"&4H,:\>@(@

JRD,0*,>4b, ,F:4 4<,`HFb @F>@&">4b B@*@2D,&"H\, RH@ *">>@, HD">FB@DH>@,

FD,*FH&@ 4:4 :4P@ D"FB@:"(",H 8"84<- :4$@ 2"BD,V,>>Z< BD,*<,H@<;

3) >, &BJF8"H\ & JRD,0*,>4, 4>ZN :4P, 8D@<, 2"*,D04&",<ZN :4P 4:4 F@HDJ*>48@&

B,>4H,>P4"D>ZN JRD,0*,>46, ,F:4 @>4 @H8"2Z&"`HFb B@*&,D(>JH\Fb @$ZF8J.

3.2 E@HDJ*>48"< B,>4H,>P4"D>ZN JRD,0*,>46 >, D"2D,T",HFb BD4<,>bH\ F4:J & @H>@T,>44

2"*,D04&",<ZN :4P, 2" 4F8:`R,>4,< H,N F:JR",&, 8@(*" BD4<,>,>4, H"8@6 F4:Z @BD"&*">@

4 >,@$N@*4<@:

a) & P,:bN F"<@@$@D@>Z;

b) *:b 2"V4HZ *DJ(@(@ :4P";

c) *:b BD,*@H&D"V,>4b B@$,(" 2"8:`R,>>@(@;

d) *:b H@(@, RH@$Z 2"FH"&4H\ 2"8:`R,>>@(@ &ZB@:>4H\ BD48"2, 8@H@DZ6 H@H

F@2>"H,:\>@ @H8"2Z&",HFb &ZB@:>bH\; 4:4

e) *:b B@**,D0">4b *4FP4B:4>Z & JRD,0*,>44.

3.3 ?>4 <@(JH BD4<,>bH\ N@:@*>@, 4:4 @(>,FHD,:\>@, @DJ04, :4T\ & 8"R,FH&, 8D"6>,6

<,DZ BD4 @BD,*,:,>>ZN @$FH@bH,:\FH&"N, >"BD4<,D & F:JR", B@$,(" 4:4 B@BZH84 B@$,("

2"8:`R,>>@(@ 4:4 & F:JR", &@2>48>@&,>4b & JRD,0*,>44 $,FB@Db*@8@& :4$@ J(D@2Z 042>4

8"8@<J- :4$@ :4PJ.

4.1 % H,R,>4, FD@8" F&@,(@ F@*,D0">4b B@* FHD"0,6 2"8:`R,>>Z, *@:0>Z F@$:`*"H\

JFH">@&:,>>Z, & JRD,0*,>44 *4FP4B:4>"D>Z, >@D<Z 4 B@:@0,>4b 1"8@>" @$

4FBD"&4H,:\>ZN JRD,0*,>4bN, " H"80, :`$Z, 4>Z, BD"&4:", BD4>bHZ, & F@@H&,HFH&44 F

^H4< 1"8@>@<. AD4 B@FHJB:,>44 & 4FBD"&4H,:\>@, JRD,0*,>4, 4< @$,FB,R4&",HFb, &

R"FH>@FH4, F:,*J`V,,:
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a) B@:\2@&">4, &">>@6 4:4 *JT,<;

b) <,*4P4>F846 @F<@HD;

c) *@FH"H@R>"b 4>L@D<"P4b @H>@F4H,:\>@:

i) JFH">@&:,>>ZN & JRD,0*,>44 *4FP4B:4>"D>ZN >@D<;

ii) 4N *,>,0>@(@ B@F@$4b 4 BD"&;

iii) >"*:,0"V,(@ B@Db*8" B@*"R4 0":@$ & @H>@T,>44 B4H">4b, @*,0*Z,
D"2<,V,>4b 4 *DJ(4N $ZH@&ZN J*@$FH&.

4.2 E@*,D0"V4,Fb B@* FHD"0,6 <J0R4>Z 4 0,>V4>Z D"2<,V"`HFb & D"2>ZN JRD,0*,>4bN

4:4 & D"2*,:\>ZN R"FHbN @*>@(@ JRD,0*,>4b. C,$,>@8 F@*,D0"V,6Fb B@* FHD"0,6

0,>V4>Z <@0,H $ZH\ D"2<,V,> & @*>@< F ,(@ <"H,D\` JRD,0*,>44 *@ *@FH40,>4b 4<

R,HZD,N:,H>,(@ &@2D"FH" 4:4 *@ H@(@, 8"8 $J*JH BD4>bHZ <,DZ B@ @$,FB,R,>4`

>"*:,0"V,(@ 2" >4< JN@*" &>, B,>4H,>P4"D>@(@ JRD,0*,>4b. 'D"0*">8" 7,>44 94*4b

%"8J8" )0,>F,>, @FJ0*,>>"b & >@b$D, 1994 (@*" 2" &&@2 (,D@4>", $Z:" >" R,H&,DH@<

<,FbP, $,D,<,>>@FH4, 8@(*" @>" BD4,N":" >" ;"&D4846. % <"&D4846F8@6 H`D\<, @>"

D@*4:" D,$,>8", 4 &:"FH4 BD4>b:4 <,DZ *:b H@(@, RH@$Z ,, D,$,>@8 @FH":Fb F >,6 &

H`D\<,. % >"FH@bV,, &D,<b &:"FH4 D"FF<"HD4&"`H &@BD@F @ >"BD"&:,>44 @FJ0*,>>ZN :4P

>" D@*4>J, F H,< RH@$Z @>4 @H$Z&":4 >"8"2">4, H"<.

4.3 =48"8@, :4P@ >, <@0,H $ZH\ B@*&,D(>JH@ @$ZF8J & JRD,0*,>44 4>"R, 8"8 :4P@< H@(@

0, B@:".

4.4 1"*,D04&",<Z, :4P" <@(JH >"BD"&:bH\ 0":@$Z:

a) R:,>J 7@<4FF44 4>FB,8H@D@& ( & F@FH"& 8@H@D@6 &N@*bH >, <,>,, HD,N FJ*,6,
@*4> F@HDJ*>48 (@FJ*"DFH&,>>@(@ FJ*,$>@(@ &,*@<FH&" 4 R,HZD, *DJ(4N R:,>")
4:4 & 7@<4H,H B@ @8"2">4` B@<@V4 $Z&T4< 2"8:`R,>>Z<;

b) (:"&>@<J 4>FB,8H@DJ H`D,<;

c) *@:0>@FH>Z< :4P"<, >"2>"R,>>Z< (:"&>Z< 4>FB,8H@D@< H`D,< *:b

D"FF<@HD,>4b 0":@$.

7D@<, H@(@, F@*,D0"V4,Fb B@* FHD"0,6 &2D@F:Z, :4P" <@(JH @$D"H4H\Fb F

N@*"H"6FH&@< 8 BD,24*,>HJ C,FBJ$:484.
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4.5 ="8"2">4, 4:4 *4FP4B:4>"D>"b <,D" & @H>@T,>44 2"*,D04&",<@(@ <@(JH $ZH\

>"2>"R,>Z :4T\ BD4 F:,*J`V4N @$FH@bH,:\FH&"N:

a) ,F:4 @> BD42>"> &4>@&>Z< & <,:8@< >"DJT,>44 H`D,<>@6 *4FP4B:4>Z

( F<. R"FH\ VIII G`D,<>ZN BD"&4: 1989 (@*") B@F:, BD@&,*,>4b *@:0>@(@

D"FF:,*@&">4b (:"&>Z< 4>FB,8H@D@< H`D,<, & &4*,:

i) B@<,V,>4b & @H*,:\>J` 8"<,DJ >" FD@8, >, BD,&ZT"`V46

*&, >,*,:4;

ii) :4T,>4b ,(@ 2"8D,B:,>>ZN 2" >4< BD"& >" FD@8, >, BD,&ZT"`V46

HD4 <,FbP";

iii) :4T,>4b ,(@ *,>,0>@(@ B@F@$4b >" FD@8, >, BD,&ZT"`V46 HD4

<,FbP";

iv) @HFD@R84 @F&@$@0*,>4b >" FD@8, >, BD,&ZT"`V46 *&" <,FbP";

v) F@R,H">4b D"2:4R>ZN <,D >"8"2">4b, J8"2">>ZN &ZT,;

b) ,F:4 @> BD42>"> &4>@&>Z< & F,D\,2>@< >"DJT,>44 H`D,<>@6 *4FP4B:4>Z B@F:,

BD@&,*,>4b *@:0>@(@ D"FF:,*@&">4b 8@<B,H,>H>Z< *@:0>@FH>Z< :4P@<, (:"&>Z<

4>FB,8H@D@< H`D,< 4 7@<4FF4,6 4>FB,8H@D@&, & &4*,:

i) B@<,V,>4b & @H*,:\>J` 8"<,DJ >" FD@8, >, BD,&ZT"`V46 30 FJH@8;

ii) @HFD@R84 @F&@$@0*,>4b >" FD@8, >, BD,&ZT"`V46 12 <,FbP,&;

iii) F>40,>4b " FHJB,>4" ( JD@&>b BD@L,FF4@>":\>@6 B@*(@H@&84) 4:4 @HFD@R84

B,D,&@*" >" F:,*J`VJ` FHJB,>\ B@*(@H@&84 & H,R,>4, FD@8", >,

BD,&ZT"`V,(@ 6 <,FbP,&;

iv) :4T,>4b ,(@ 2"8D,B:,>>ZN 2" >4< BD"& >" FD@8, >, BD,&ZT"`V46

6 <,FbP,&;

v) :4T,>4b ,(@ *,>,0>@(@ B@F@$4b >" FD@8, >, BD,&ZT"`V46 6 <,FbP,&;

vi) F@R,H">4b J8"2">>ZN &ZT, <,D >"8"2">4b.
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4.6 AD4 @BD,*,:,>>ZN @$FH@bH,:\FH&"N 2"*,D04&",<Z, <@(JH $ZH\ D"2<,V,>Z @H*,:\>@,
&D,<,>>@ B@<,V,>Z & @H*,:\>Z, 4:4 FB,P4":\>Z, B@<,V,>4b 4:4 F@*,D0"H\Fb B@* @F@$Z<

>"*2@D@<. 7D@<, H@(@, 4< <@(JH >"*,&"H\ >"DJR>484 4:4 @(D">4R4&"H\ 4N F&@$@*J

B,D,*&40,>4b.

4.7 ):b 2"*,D04&",<ZN @D(">42J`HFb D,:4(4@2>@, &@FB4H">4, 4 BD@L,FF4@>":\>"b

B@*(@H@&8", " H"80, $,F,*Z F@ F&bV,>>@F:J04H,:b<4, 8@H@DZ, BD4>"*:,0"H 8 H@<J 0,

&,D@4FB@&,*">4` 4 <@(JH H"80, @HBD"&:bH\ D,:4(4@2>Z, 8J:\HZ & H`D\<,.

4.8 1"*,D04&",<Z<, >, 2">bHZ< >" D"$@H"N &>, H`D,<>ZN B@<,V,>46, D"2D,T",HFb B@

8D"6>,6 <,D, & H,R,>4, @*>@(@ R"F" ,0,*>,&>@ 2">4<"H\Fb L424R,F84<4 JBD"0>,>4b<4 >"

@H8DZH@< &@2*JN,, ,F:4 B@2&@:b`H B@(@*>Z, JF:@&4b. ;@(JH $ZH\ BD4>bHZ <,DZ *:b

B@:JR,>4b 4<4 @$D"2@&">4b. ?*4> 42 2"8:`R,>>ZN, 8@H@DZ6 $Z: BD4(@&@D,> 8 F<,DH>@6

8"2>4 4 F<,DH>Z6 BD4(@&@D 8@H@D@(@ $Z: 2"<,>,> BD4(@&@D@< 8 H`D,<>@<J 2"8:`R,>4`

( F<. BJ>8H 5.6 &ZT,), B@:JR4: >,*"&>@ *4B:@< 0JD>":4FH", BD@6*b 2"@R>Z6 8JDF

@$JR,>4b.

5.1 G`D,<>Z, BD"&4:" 1989 (@*" BD,*JF<"HD4&"`H, RH@:

") >,@FJ0*,>>Z, 2"*,D04&",<Z, :4P" *@:0>Z D"2<,V"H\Fb, B@ <,D, &@2<@0>@FH4,
@H*,:\>@ @H @FJ0*,>>ZN 4

b) <@:@*Z, :4P" ( & &@2D"FH, @H 17 *@ 21 (@*") *@:0>Z D"2<,V"H\Fb, B@ <,D,

&@2<@0>@FH4, @H*,:\>@ @H &2D@F:ZN 2"*,D04&",<ZN.

5.2 =,@FJ0*,>>Z< 2"*,D04&",<Z< :4P"< <@0,H $ZH\ D"2D,T,>@ BD4>@F4H\ F F@$@6 4:4

B@8JB"H\ ,*J 4 @*,0*J, " H"80, B@:JR"H\ F4("D,HZ 4 BD,*<,HZ :4R>@6 (4(4,>Z 2" FR,H

F&@4N :4R>ZN FD,*FH&.

6.1 1"8@> @$ 4FBD"&4H,:\>ZN JRD,0*,>4bN 1988 (@*" BD,*JF<"HD4&",H F@2*">4,:

1) 4FBD"&4H,:\>ZN P,>HD@& *:b F@*,D0">4b B@* FHD"0,6 4 @$JR,>4b

>,F@&,DT,>>@:,H>4N BD,FHJB>48@& ( & &@2D"FH, @H 11 *@ 17 :,H) 4 <@:@*ZN :4P

( & &@2D"FH, @H 17 *@ 21 (@*"), " H"80,

2) D,"$4:4H"P4@>>ZN P,>HD@& *:b F@*,D0">4b B@* FHD"0,6 4 @$JR,>4b *,H,6 ( &

&@2D"FH, *@ 11 :,H) 4 >,F@&,DT,>>@:,H>4N BD,FHJB>48@&.

6.2 EJ* @$b2"> >"BD"&4H\ >,&2D@F:@(@ BD,FHJB>48" & 4FBD"&4H,:\>Z6 4:4

D,"$4:4H"P4@>>Z6 P,>HD, ,F:4 @> JFH">@&4H, RH@ @$JR,>4, *">>@(@ BD,FHJB>48" & H"8@<

P,>HD, $J*,H F@*,6FH&@&"H\ ,(@ B,D,&@FB4H">4`.
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6.3 E:,*J,H @H<,H4H\, RH@ 2"8:`R,>>Z,, B@<,V,>>Z, & 8"<,DJ F<,DH>48@&, 4<,`H

F&@$@*>Z6 *@FHJB 8 B,R"H>Z< <"H,D4":"< ( &8:`R"b 8>4(4, 0JD>":Z 4 ("2,HZ) 4 <@(JH

F&@$@*>@ B4F"H\ B4F\<" 4 &FHD,R"H\Fb F@ F&@4<4 "*&@8"H"<4 & @H&,*,>>@, *:b ^H@(@ &D,<b.
7D@<, H@(@, @>4 4<,`H BD"&@ >" ,0,*>,&>Z, B@F,V,>4b 4N D@*FH&,>>48"<4. 3< @H8"2">@

:4T\ & @*>@< " BD"&," - & B@:JR,>44 BD@*J8H@& B4H">4b @H F&@4N D@*FH&,>>48@&.

EH"H\bEH"H\b 11

A@ *,:J "Pelladoah v. Development Bank of Mauritius (1992) MR 5" %,DN@&>Z6

FJ* @H<,H4:, RH@ B@:@0,>4b FH"H\4 26 1"8@>" @ FJ*,$>ZN @D(">"N ( (D"0*">F8@,

FJ*@BD@42&@*FH&@) 1856 (@*", 8"F"`V,6Fb 2"8:`R,>4b & H`D\<J 2" *@:(4, F:,*J,H,
&,D@bH>@, B,D,F<@HD,H\ B@ FJV,FH&J 4:4 & BD@P,*JD>@< @H>@T,>44, B@F8@:\8J @>4 $Z:4

BD4>bHZ & BD@T:@< &,8, 4 >, F@@H&,HFH&J`H $@:,, <,0*J>"D@*>Z< >@D<"<. AD4 ^H@<

$Z:", & R"FH>@FH4, F*,:">" 8@>8D,H>"b FFZ:8" >" FH"H\` 11 A"8H". QH@ 8"F",HFb

FJ*,$>@(@ D,T,>4b B@ J8"2">>@<J *,:J, H@, 8 FR"FH\`, *:b *@:0>48" ,(@ "B,::bP4b $Z:"

BD42>">" @$@F>@&">>@6 ( F<. BD4:@0,>4, VIII).

EH"H\4EH"H\4 12 44 13

1. %,DN@&>Z6 FJ* D"FF<@HD,: &@BD@F @ BD@*:,>44 &4*" >" 04H,:\FH&@ & F&b24 F *,:@<

"Gorfinkel v. Passport and Immigration Officer (1991) MR 30", 8@(*" @>

B@FH">@&4:, RH@ 4>@FHD">,P <@0,H 4FN@*4H\ :4T\ 42 8@>P,BP44 " @$@F>@&">>@(@

@04*">4b", ,F:4 ,(@ &4* >" 04H,:\FH&@ $Z: ">>J:4D@&"> *@ 4FH,R,>4b ,(@ FD@8" *,6FH&4b,
4 & ^H@< F:JR", @> <@0,H, B@F:, F:JT">4b ,(@ *,:", B@:JR4H\ D"2D,T,>4, >" BD,$Z&">4,

& FHD">, & H,R,>4, @FH"&T,(@Fb FD@8". % H,N F:JR"bN, 8@(*" D,R\ 4*,H @ BD@*:,>44

BD@FD@R,>>@(@ &4*" >" 04H,:\FH&@, FJ* <@0,H &<,T"H\Fb :4T\ H@(*", 8@(*" <4>4FHD,
@H&,HFH&,>>Z6 2" &Z*"RJ D"2D,T,>46, F@&,DT4: 8"8@,- :4$@ BD@H4&@2"8@>>@, *,6FH&4,.

2. % 4`:, 1993 (@*" @H 4<,>4 <"&D4846F8@(@ (D"0*">4>" >,8@,(@ " )"D<">">" )0@*04"
4 >,8@6 !>HJ">,HHZ E@>4 =4:<4>4 ;,("*"<", 8@H@D"b b&:b,HFb 4>@FHD">8@6 4 *@:0>"

$Z:", 8"8 JH&,D0*":@F\, D@*4H\ D,$,>8" @H <"&D4846F8@(@ (D"0*">4>", $Z:@ B@*">@

N@*"H"6FH&@ @ &D,<,>>@< FJ*,$>@< 2"BD,H, >" &ZB@:>,>4, D"FB@Db0,>4b @H>@F4H,:\>@

*,B@DH"P44 (- 04 ;,("*"<". 7 ^H@<J N@*"H"6FH&J $Z:@ BD4:@0,>@ B4F\<,>>@, B@8"2">4,,
*">>@, B@* BD4Fb(@6 JB@<b>JHZ< " )0@*04". 1"H,< $Z:@ JFH">@&:,>@, RH@ >"FH@bV46

)"D<">"> )0@*04, 8@H@DZ6 $Z: 0,>"H >" (- 0, ;,("*"<", >, *,:": >48"84N B4F\<,>>ZN

2"b&:,>46 & B@**,D08J H"8@(@ N@*"H"6FH&". E JR,H@< &Z2Z&"`V4N B@*@2D,>4b

@$FH@bH,:\FH& BD,*FH"&:,>4b N@*"H"6FH&" D"FB@Db0,>4, @ *,B@DH"P44 $Z:@ 4FB@:>,>@ *@

D"FF<@HD,>4b N@*"H"6FH&". EJ*\b, D"FF<"HD4&"&T46 N@*"H"6FH&@, B@FH">@&4:, RH@ ^H@ *,:@

>"N@*4HFb &>, ,(@ `D4F*48P44 &F:,*FH&4, >"<,D,>>ZN *,6FH&46 4FB@:>4H,:\>ZN @D(">@&, 4

BD,BD@&@*4: ,(@ ',>,D":\>@<J BD@8JD@DJ. ',>,D":\>Z6 BD@8JD@D >, BD,*BD4>b: >48"84N

BD@P,FFJ":\>ZN *,6FH&46, BD,*JF<@HD,>>ZN >" F:JR"6 BD@b&:,>4b >,J&"0,>4b 8 FJ*,$>@<J

@D(">J.
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EH"H\bEH"H\b 14

AJ>8H 1 FH"H\4 14

1. EH"H\b 10(10) 7@>FH4HJP44 (:"F4H, RH@ @H JR"FH4b & 2"F,*">44 FJ*" 4:4 4>@(@

@D(">" <@(JH $ZH\ @HFHD">,>Z :4P", >, b&:b`V4,Fb FH@D@>"<4 FJ*,$>@(@ D"2$4D"H,:\FH&" 4

4N `D4*4R,F84<4 BD,*FH"&4H,:b<4 ( 2" 4F8:`R,>4,< 2"F,*">46, >" 8@H@DZN @$Xb&:b,HFb

D,T,>4, FJ*" 4:4 @D(">"), " & H"8@6 <,D,, & 8@H@D@6 FJ* 4:4 4>@6 @D(">:

") <@0,H $ZH\ JB@:>@<@R,> 2"8@>@< F@&,DT"H\ B@*@$>Z, *,6FH&4b 4 <@0,H FR4H"H\

4N >,@$N@*4<Z<4 4:4 P,:,F@@$D"2>Z<4 BD4 @$FH@bH,:\FH&"N, 8@(*" BJ$:4R>@FH\

>"DJT":" $Z 4>H,D,FZ BD"&@FJ*4b, >" FH"*44 BD@<,0JH@R>@(@ BD@42&@*FH&", B@

F@@$D"0,>4b< @$V,FH&,>>@6 <@D":4, *:b 2"V4HZ 4>H,D,F@& :4P & &@2D"FH, *@

18 :,H, :4$@ *:b @$,FB,R,>4b >,BD48@F>@&,>>@FH4 R"FH>@6 042>4 :4P,
BD4R"FH>ZN 8 D"2$4D"H,:\FH&J; 4:4

b) <@0,H $ZH\ JB@:>@<@R,> 4:4 BD42&"> 2"8@>@< F@&,DT"H\ B@*@$>Z, *,6FH&4b &

4>H,D,F"N @$@D@>Z FHD">Z, $,2@B"F>@FH4 (D"0*"> 4:4 BJ$:4R>@(@ B@Db*8"".

1.2 7D@<, H@(@, FH"H\b 161A 1"8@>" @ FJ*,$>ZN @D(">"N BD,*JF<"HD4&",H, RH@: " 9`$@6

FJ*\b, <"(4FHD"H 4:4 4>@, :4P@, JB@:>@<@R,>>@, 2"8@>@< 2"F:JT4&"H\, B@:JR"H\ 4:4

D"FF<"HD4&"H\ F&4*,H,:\F84, B@8"2">4b, <@0,H, ,F:4 F@RH,H ^H@ >,@$N@*4<Z< 4:4

P,:,F@@$D"2>Z<:

") BD4 @$FH@bH,:\FH&"N, 8@(*" BJ$:4R>@FH\ >"DJT":" $Z 4>H,D,FZ BD"&@FJ*4b 4:4

@$V,FH&,>>@6 <@D":4;

b) *:b 2"V4HZ 4>H,D,F@& :4P & &@2D"FH, *@ 18 :,H;

c) *:b 2"V4HZ @$,FB,R,>4b >,BD48@F>@&,>>@FH4 R"FH>@6 042>4 :4P, BD4R"FH>ZN 8

D"2$4D"H,:\FH&J;

d) & 4>H,D,F"N @$@D@>Z FHD">Z, $,2@B"F>@FH4 (D"0*"> 4:4 BJ$:4R>@(@ B@Db*8",

@HFHD">bH\ @H JR"FH4b & FJ*,$>@< D"2$4D"H,:\FH&, ( 2" 4F8:`R,>4,< 2"F,*">46, >" 8@H@DZN

@$Xb&:b,HFb D,T,>4, FJ*") :`$ZN :4P, >, b&:b`V4NFb FH@D@>"<4 FJ*,$>@(@

D"2$4D"H,:\FH&" 4 4N `D4*4R,F84<4 BD,*FH"&4H,:b<4".

1.3 EH"H\b 18B 1"8@>" @ FJ*,$>ZN @D(">"N D,(:"<,>H4DJ,H B@Db*@8 BJ$:48"P44

4>L@D<"P44 @ :`$ZN 2"8DZHZN FJ*,$>ZN 2"F,*">4bN.
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1.4 % FH"H\, 7 1"8@>" @ >,F@&,DT,>>@:,H>4N BD,FHJB>48"N (@&@D4HFb @ H@<, RH@ &

("2,H>ZN FH"H\bN @H>@F4H,:\>@ :`$@(@ D"2$4D"H,:\FH&" & FJ*, B@ *,:"< >,F@&,DT,>>@:,H>4N

>,:\2b J8"2Z&"H\ L"<4:4`, "*D,F, T8@:J 4:4 4>Z, @F@$Z, BD4<,HZ, >" @F>@&, 8@H@DZN

<@0>@ JFH">@&4H\ :4R>@FH\ >,F@&,DT,>>@:,H>,(@ :4P", BD4R"FH>@(@ 8 ^H@<J FJ*,$>@<J

D"2$4D"H,:\FH&J. 1"BD,V",HFb BJ$:48@&"H\ & ("2,H"N L@H@(D"L44 4:4 D4FJ>84 H"84N

>,F@&,DT,>>@:,H>4N :4P. ?H<,>4H\ &ZT,J8"2">>Z, HD,$@&">4b <@(JH & 4>H,D,F"N

BD"&@FJ*4b FJ* 4:4 AD,24*,>H C,FBJ$:484.

2.1 C"FF<"HD4&"b *,:@ "Duval v. District Magistrate of Flacq (1990) MR 36",
%,DN@&>Z6 FJ* BD@">":424D@&": FH"H\` 161A 1"8@>" @ FJ*,$>ZN @D(">"N 4 @H<,H4:, RH@

:`$@6 BD,*F,*"H,:\ FJ*" 4<,,H >,@HX,<:,<@, BD"&@ @HFHD">4H\ 8"8@,- :4$@ :4P@ @H JR"FH4b

& FJ*,$>@< D"2$4D"H,:\FH&,.

2.2 C"FF<"HD4&"b B@2*>,, *,:@ "Andony v. State (1992) MR 249", %,DN@&>Z6 FJ*

B@*R,D8>J:, RH@:

a) FH"H\b 161A 1"8@>" @ FJ*,$>ZN @D(">"N, 8@H@D"b b&:b,HFb @HFHJB:,>4,< @H

FH"H\4 10(9) 7@>FH4HJP44, B@*:,04H @(D">4R4H,:\>@<J H@:8@&">4`,

b) & *,<@8D"H4R,F8@< @$V,FH&, @$&4>b,<@, :4P@ >, <@0,H $ZH\ :4T,>@ ,(@

8@>FH4HJP4@>>@(@ BD"&" >" @H8DZH@, FJ*,$>@, D"2$4D"H,:\FH&@ & @HFJHFH&4, >" H@

&,F84N @F>@&">46. G"84, @F>@&">4b *@:0>Z $ZH\ R,H8@ @BD,*,:,>Z.

2.3 A@ *,:J "Jandoo v. State (1993) SCJ 332" %,DN@&>Z6 FJ* B@**,D0": D,T,>4,

FJ*" >42T,6 4>FH">P44 @ BD@&,*,>44 2"8DZHZN FJ*,$>ZN 2"F,*">46 &&4*J H@(@, RH@ 42

B@8"2">46 @$&4>b,<@(@ FJ* J2>": @ " >,8@H@DZN >,BD4FH@6>ZN B@*D@$>@FHbN", @ 8@H@DZN

<@(:" 2"6H4 D,R\ & N@*, *"R4 B@8"2">46 4FHP@<. EJ* H"80, B@FH">@&4:, RH@ B@*"H,:b<

"B,::bP44 ( @$&4>b,<Z< & FJ*, >42T,6 4>FH">P44) >, <@(:@ $ZH\ BD4R4>,>@ >48"8@(@

JV,D$", B@F8@:\8J @>4 BD4FJHFH&@&":4 >" *"R, B@8"2">46 4FHP@< 4 $Z:4 BD,*FH"&:,>Z

"*&@8"H@< B@ 4N &Z$@DJ. =,8@H@DZ, *,:" @$ 42>"F4:@&">4bN D"FF<"HD4&"`HFb FJ*@<

BD@<,0JH@R>@6 4>FH">P44 ( @$ZR>@ B@ H"84< *,:"< <"8F4<":\>"b &@2<@0>"b <,D"

>"8"2">4b F@FH"&:b,H &@F,<\ :,H 8"H@D0>ZN D"$@H). EJ*, F@FH@bV46 42 *&JN <"(4FHD"H@&,
<@0,H >, *@BJF8"H\ BJ$:48J >" F:JT">4, *,:". ?*>"8@ ^H@(@ >48@(*" >, BD@4FN@*4H,
,F:4 *,:@ @$ 42>"F4:@&">44 D"FF<"HD4&",HFb FJ*\,6 4 FJ*@< BD4Fb0>ZN. A@FHD"*"&T,,

:4P@ 4 & ^H@< F:JR", *@:0>@ *"&"H\ B@8"2">4b & BD4FJHFH&44 @$&4>b,<@(@.

AJ>8HAJ>8H 3 c) FH"H\4FH"H\4 14

1. A@ *,:J "Dahall v. State (1993) MR 220" %,DN@&>Z6 FJ* B@FH">@&4:, RH@ FJ*

>42T,6 4>FH">P44 *@:0,> $Z: BD,8D"H4H\ D"FF<@HD,>4, *,:", B@F8@:\8J @$&4>b,<Z6 $Z:

"D,FH@&"> & 1991 (@*J & F&b24 F BD,FHJB:,>4,<, F@&,DT,>>Z< & 1983 (@*J, 4
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BD,F:,*@&">4, BD@H4& >,(@ $Z:@ &@2$J0*,>@ :4T\ & 1992 (@*J. ?$&4>b,<@, :4P@ F$,0":@

42 ;"&D484b & _0>J` !LD48J. EJ* &2b: 2" @F>@&J D,T,>4, G"6>@(@ F@&,H" B@ *,:J

"Attorney-General of Hong Kong v. Cheung Wai Bun (1993) 2 AER 510".

1.2 A@ *,:J "Duval v. District Magistrate of Flacq (1989) MR 166" ( & *">>@<

F:JR", FJ*,$>@, BD,F:,*@&">4, $Z:@ &@2$J0*,>@ FBJFHb 18 :,H B@F:, F@&,DT,>4b

BD,FHJB:,>4b) %,DN@&>Z6 FJ* @H<,H4:, RH@:

a) BD"&@ H@(@ 4:4 4>@(@ :4P" >, $ZH\ @$&4>,>>Z< & F@&,DT,>44 BD,FHJB:,>4b

B@F:, >,@BD"&*">>@6 2"*,D084 *@:0>@ D"2J<>@ F@@H>@F4H\Fb F BD"&@< @$V,FH&"

*@$4&"H\Fb BD"&@FJ*4b;

b) >48"84N &D,<,>>ZN @(D">4R,>46 *:b &@2$J0*,>4b J(@:@&>@(@ BD,F:,*@&">4b >,

FJV,FH&J,H.

AJ>8HAJ>8H 3 d) FH"H\4FH"H\4 14

1. A@ *,:J "Gulan Rassool and Mukhtar Ali v. Government of Mauritius (1989)
MR 222" %,DN@&>Z6 FJ* B@FH">@&4:, RH@, N@Hb 1"8@> @ BD"&@&@6 B@<@V4 >,

BD,*JF<"HD4&",H B@*"RJ "B,::bP46 & EJ*,$>Z6 8@<4H,H G"6>@(@ F@&,H", ^H@H L"8H >,

b&:b,HFb >"DJT,>4,< FH"H\4 10 7@>FH4HJP44, B@F8@:\8J *">>"b FH"H\b *,6FH&J,H :4T\ &

@H>@T,>44 FJ*,$>@(@ D"2$4D"H,:\FH&" B@ *,:J :4P", @$&4>,>>@(@ & F@&,DT,>44

BD,FHJB:,>4b. %,DN@&>Z6 FJ* *":,, @H<,H4:, RH@, N@Hb (@FJ*"DFH&@, &@2<@0>@, 4

>"DJT",H FH"H\` 14 A"8H", %,DN@&>Z6 FJ* >, @$:"*",H `D4F*48P4,6, B@2&@:b`V,6 ,<J

F">8P4@>4D@&"H\ >"DJT,>4b A"8H" ( F<. BD4:@0,>4, IX).

%<,FH, F H,< F:,*J,H B@*R,D8>JH\, RH@ @FJ0*,>>@, :4P@ <@0,H @$D"H4H\Fb & G"6>Z6

F@&,H F N@*"H"6FH&@< @ B,D,F<@HD, ,(@ *,:". +F:4 G"6>Z6 F@&,H JFH">@&4H, RH@ ,(@

"B,::bP4b 2"HD"(4&",H &"0>Z6 BD"&@&@6 &@BD@F, BD"&4H,:\FH&@ ;"&D484b @$b2">@ &2bH\ >"

F,$b &F, D"FN@*Z, F&b2">>Z, F D"FF<@HD,>4,< ^H@6 "B,::bP44, 8@H@DZ, <@(JH $ZH\ &,F\<"

FJV,FH&,>>Z<4 & D"<8"N ">(:46F8@6 BD"&@&@6 F4FH,<Z, " B@*"H,:\ "B,::bP44 4<,,H BD"&@

>" B@<@V\ "*&@8"H" 4 2"V4H>48" B@ F&@,<J &Z$@DJ. % F&b24 F *,:@< #JT,D&4::b

N@*"H"6FH&@ ^H@(@ :4P" $Z:@ J*@&:,H&@D,>@. AD"&4H,:\FH&@ 42D"FN@*@&":@ 4 000 LJ>H@& >"

B@*(@H@&8J B4F\<,>>@(@ 42:@0,>4b *,:" 4 12 000 LJ>H@& >" B@8DZH4, FJ*,$>ZN 42*,D0,8.
A@2*>,, "B,::bP4b $Z:" @H8:@>,>".

1.2 A@ *,:J "Wright v. R (90) SCJ 230" %,DN@&>Z6 FJ* H"80, @L4P4":\>@ 2"b&4: @

H@<, RH@, ,F:4 D,R\ 4*,H @ &,F\<" Hb084N BD,FHJB:,>4bN, <"(4FHD"H"< >"FH@bH,:\>@

D,8@<,>*J,HFb >"B@<4>"H\ @$&4>b,<Z< @$ 4N BD"&, >" B@<@V\ "*&@8"H", 2" 4F8:`R,>4,<

H,N F:JR",&, 8@(*" @$&4>b,<Z6 J0, 2"b&4: @ H@<, RH@ @> >, >J0*",HFb & JF:J("N

"*&@8"H".
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AJ>8HAJ>8H 3 e) FH"H\4FH"H\4 14

% F&b24 F *,:@< "Bacha, Kowlessur and Barbeau v. Boodhoo (1989) MR 51"
%,DN@&>Z6 FJ* @H<,H4:, RH@ FJ* >, >"DJT",H BD"&" @$&4>b,<@(@ :4P" " >" &Z2@& 4 *@BD@F

,(@ F&4*,H,:,6", ,F:4 $Z:@ J$,*4H,:\>@ *@8"2">@, RH@ &Z2@& H"84N F&4*,H,:,6 b&:b,HFb

BD,*>"<,D,>>Z< 2:@JB@HD,$:,>4,< ^H4< 8@>FH4HJP4@>>Z< BD"&@<. 9`$@6 F&4*,H,:\,
8@H@DZ6 B@:"(",H, RH@ ,(@ >"BD"F>@ &Z2&":4 & FJ*, <@0,H @$D"H4H\Fb 8 FJ*\, *@ FJ*,$>@(@

2"F,*">4b F F@@H&,HFH&J`V4< 2"b&:,>4,< @$ @H<,>, &Z2@&".

AJ>8HAJ>8H 5 FH"H\4FH"H\4 14

1"8@> @ FJ*,$>ZN 4 BD"&@&ZN ("D">H4bN 1994 (@*" 2"8D,B:b,H BD"&@ @$0":@&">4b

@FJ0*,>4b 4:4 BD4(@&@D" 2" :`$Z< :4P@<, @FJ0*,>>Z< %,DN@&>Z< FJ*@<. C">,, BD4

@BD,*,:,>>ZN @$FH@bH,:\FH&"N >,@$N@*4<@ $Z:@ B@:JR4H\ D"2D,T,>4, >" B@*"RJ "B,::bP44

( FH"H\b 5 1"8@>" @$ "B,::bP4bN B@ J(@:@&>Z< *,:"<).

AJ>8HAJ>8H 7 FH"H\4FH"H\4 14

1"8@> @ FJ*,$>ZN 4 BD"&@&ZN ("D">H4bN 1994 (@*" (:"F4H, RH@, ,F:4 8"8@,- :4$@

:4P@ @$0":J,H & %,DN@&>@< FJ*, @$&4>4H,:\>Z6 BD4(@&@D 4 %,DN@&>Z6 FJ* B@:"(",H, RH@

$Z:@ *@BJV,>@ F,D\,2>@, >"DJT,>4,, @> <@0,H @$Xb&4H\ FJ*,$>@, D"2$4D"H,:\FH&@

>,*,6FH&4H,:\>Z< 4 >"2>"R4H\ >@&@, F:JT">4,. % F@@H&,HFH&44 F 1"8@>@< @$ "B,::bP4bN

B@ J(@:@&>Z< *,:"< %,DN@&>Z6 FJ* <@0,H BD4>bH\ 8 D"FF<@HD,>4` >@&Z, *@8"2"H,:\FH&",
F&b2">>Z, F "B,::bP4,6. ?*>"8@ H"8"b BD@P,*JD" >48@(*" ,V, >, BD4<,>b:"F\.

EH"H\4EH"H\4 15 44 16

E <@<,>H" BD,*FH"&:,>4b B@F:,*>,(@ B,D4@*4R,F8@(@ *@8:"*" >48"84N FJV,FH&,>>ZN

42<,>,>46 >, BD@42@T:@.

EH"H\bEH"H\b 17

=,BD48@F>@&,>>@FH\ R"FH>@6 042>4

1. % 1994 (@*J $Z:" BD4>bH" B@BD"&8" 8 1"8@>J @$ @B"F>ZN >"D8@H4R,F84N FD,*FH&"N,
8@H@D"b BD,*JF<"HD4&",H B@*"RJ N@*"H"6FH&" <"(4FHD"HJ @ BD@&,*,>44 <,*4P4>F8@(@ @F<@HD"

4:4 :,R,>44 8"8@(@- :4$@ :4P", & @H>@T,>44 8@H@D@(@ 4<,`HFb *@FH"H@R>Z, @F>@&">4b

BD,*B@:"("H\, RH@ @>@ BDbR,H & F&@,< H,:, 8"84,- :4$@ >"D8@H4R,F84, &,V,FH&". G"8"b

<,D" $Z:" F@RH,>" >,@$N@*4<@6, B@F8@:\8J $Z:@ JFH">@&:,>@, RH@ P,:Z6 Db* B,D,&@2R48@&

>"D8@H48@& &&@24:4 & FHD">J (,D@4>, BDbR" ,(@ &>JHD4 F&@,(@ H,:". ]H" B@BD"&8" @8"0,H

H"80, B@<@V\ F:,*@&"H,:b< & D"2$4D"H,:\FH&, *,: :4P, 8@H@DZ, FD"2J 0, (:@H"`H

4<,`V4,Fb J >4N :`$Z, @B"F>Z, >"D8@H4R,F84, FD,*FH&", 8"8 H@:\8@ J&4*bH B@:4P,6F84N

( F<. BD4:@0,>4, X).
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1.2 QH@ 8"F",HFb (D"0*">F84N *,:, H@ %,DN@&>Z6 FJ*, D"FF<"HD4&"b *,:@ "Payet
v. Seagull Insurance Co (1990) MR 347", @H<,H4:, RH@ >48H@ >, <@0,H $ZH\

BD4>J0*,> 8 BD@N@0*,>4` <,*4P4>F8@(@ @F<@HD".

1.3 % >"FH@bV,, &D,<b *:b ND">,>4b 4 @$D"$@H84 4>L@D<"P44 &F, T4D, 4FB@:\2J`HFb

8@<B\`H,DZ 4 &@2>48",H >,@$N@*4<@FH\ & BD4>bH44 2"8@>@*"H,:\FH&" B@ @$,FB,R,>4`

8@>L4*,>P4":\>@FH4 *">>ZN ( ND">bV4NFb 8"8 & 8@<B\`H,D>ZN, H"8 4 & 4>ZN L"6:"N).

1.4 % 1994 (@*J >" @F>@&">44 F@@$V,>46 @ H@<, RH@ "*&@8"HZ F>"$0"`H 2"8:`R,>>ZN

>"D8@H4R,F84<4 FD,*FH&"<4, ':"&>Z6 4>FB,8H@D H`D,< @H*": D"FB@Db0,>4, @ BD@&,*,>44

HV"H,:\>@(@ *@F<@HD" &F,N "*&@8"H@&, B@F,V"`V4N 2"*,D0">>ZN :4P, @*>"8@ BD4<,D>@

10 *>,6 FBJFHb ^H" <,D" $Z:" @H<,>,>". A@F:, H@(@ 8"8 ;"&D4846F8"b "FF@P4"P4b

"*&@8"H@& &ZFHJB4:" F BD@H,FH@<, *:b B@*@$>ZN B@F,V,>46 &Z*,:b,HFb @H*,:\>@,

B@<,V,>4,, " B@F:, >4N @$ZF8J B@*&,D("`HFb 2"*,D04&",<Z, :4P".

G"6>"G"6>" 8@DD,FB@>*,>P448@DD,FB@>*,>P44

% F&b24 F D"FF<@HD,>4,< *,:" "Chairman of MBC v. Liu Fai (1993) MR 155"
%,DN@&>Z6 FJ* B@FH">@&4:, RH@ >48"8@6 D"$@H@*"H,:\ >, 4<,,H BD"&" &F8DZ&"H\ B4F\<@,
"*D,F@&">>@, ,(@ D"$@H>48J. % JB@<b>JH@< *,:, D"$@H@*"H,:\ &F8DZ&": B4F\<",
"*D,F@&">>Z, @*>@<J 42 BD@LF@`2>ZN "8H4&4FH@&.

EH"H\bEH"H\b 18

1. % F&b24 F *,:@< "Aumeer v. L’Assemble de Dieu (88) MR 229" %,DN@&>Z6 FJ*

B@FH">@&4:, RH@ BD"&@ >" F&@$@*J <ZF:4 4 D,:4(44 B@*D"2J<,&",H BD"&@ 4FB@&,*@&"H\ 4

BD@B"(">*4D@&"H\ F&@` D,:4(4` 4 J$,0*,>4b & @HBD"&:,>44 8J:\H", JR,>44, &ZB@:>,>44

D,:4(4@2>ZN 4 D4HJ":\>ZN @$Db*@&. % H@ 0, &D,<b %,DN@&>Z6 FJ* B@*R,D8>J:, RH@ ^H4<

BD"&@< F:,*J,H B@:\2@&"H\Fb & P4&4:42@&">>@< @$V,FH&, H"84< @$D"2@<, RH@$Z >, F@2*"&"H\

>,J*@$FH& *:b *DJ(4N. % JB@<b>JH@< *,:, D,:4(4@2>"b F,8H" >,@*>@8D"H>@ JFHD"4&":"

<@:,$>Z & 04:ZN 8&"DH":"N & B@F:,@$,*,>>@, &D,<b.

2. A@ *,:J "Bhewa v. Government of Mauritius (1990) MR 79" %,DN@&>Z6 FJ*

B@FH">@&4:, RH@ >,:\2b FFZ:"H\Fb >" B@:@0,>4b 7@>FH4HJP44 8"8 >" @F>@&">4, *:b 4*,4 @

H@<, RH@ *:b B@:\2@&">4b F&@$@*@6 &,D@4FB@&,*">4b >,@$N@*4<@ BD4>bH4, FB,P4":\>ZN

2"8@>@& @ BD"&"N :4R>@FH4. A@^H@<J >" ;"&D4844 >, $Z: BD4>bH 2"8@> @ BD"&"N

<JFJ:\<">.
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3. C"FF<"HD4&"b @*>@ 42 *,: @ D"2&@*,, %,DN@&>Z6 FJ* B@FH">@&4:, RH@ B,D,N@* &

*DJ(J` D,:4(4` >, <@0,H F"< B@ F,$, 8&":4L4P4D@&"H\Fb 8"8 " BD@&4>>@FH\", 8@H@D"b

BD,*@FH"&:b,H FJBDJ(J BD"&@ >" D"2&@*. % H@ 0, &D,<b :4P@, BD,BbHFH&J`V,, H@<J,
RH@$Z ,(@/ ,, FJBDJ(/ FJBDJ(" 4FB@&,*@&":( ") 42$D">>J` D,:4(4`, F@&,DT",H " BD@&4>>@FH\",
8@H@D"b <@0,H BD,*@FH"&4H\ *DJ(@<J FJBDJ(J BD"&@ >" D"2&@* ( F<. *,:@ "Veeramootoo v.
Veeramootoo (1991) MR 39").

EH"H\bEH"H\b 19

1. 1"V4H" F&@$@*Z &ZD"0"H\ F&@, <>,>4, @$,FB,R4&",HFb & F@@H&,HFH&44 F@ FH"H\,6 12
7@>FH4HJP44, 4 & ^H@6 F&b24 <@0>@ BD4&,FH4 >,<":@ 8@>8D,H>ZN BD4<,D@&. ED,*FH&"

<"FF@&@6 4>L@D<"P44 BD,*FH"&:,>Z *,FbH8@< R"FH>ZN ,0,*>,&>ZN, ,0,>,*,:\>ZN 4

,0,<,FbR>ZN ("2,H, 8@H@DZ, BD4*,D04&"`HFb D"2:4R>@6 B@:4H4R,F8@6 @D4,>H"P44 4

F&@$@*>@ &ZD"0"`H FJ$X,8H4&>Z, 4:4 R"FH>Z, <>,>4b. A,R"H\ FR4H",HFb >,2"&4F4<@6 @H

:`$@(@ BD"&4H,:\FH&,>>@(@ &:4b>4b 4 4>@6 D"2 B@*&,D(",H (@FJ*"DFH&,>>Z, @D(">Z FJD@&@6

8D4H48,.

1.2 ?D(">Z B,R"H4, $J*JR4 B@*D@$>@ 4>L@D<4D@&">Z @ BD"&"N (D"0*">, FB@F@$FH&J`H

D"2&4H4` *,<@8D"H4R,F8@(@ BD@P,FF", HD,$Jb @H &:"FH,6 @H&,H" 2" :`$Z, 2:@JB@HD,$:,>4b,
8@H@DZ, <@(JH 4<,H\ <,FH@ & @H>@T,>4bN &:"FH,6 F (D"0*">"<4. % >"FH@bV,, &D,<b :4T\

D"*4@- 4 H,:,FH">P4b >" ;"&D4844 8@>HD@:4DJ`HFb B@:J(@FJ*"DFH&,>>Z< @D(">@<,
JRD,0*,>>Z< BD"&4H,:\FH&@<. E JR,H@< B@F:,*>,(@ 2"b&:,>4b BD"&4H,:\FH&" @H>@F4H,:\>@

:4$,D":42"P44 H,:,- 4 D"*4@&,V">4b @04*",HFb, RH@ & $:40"6T,< $J*JV,< & FHD">, $J*,H

D"2D,T,>" *,bH,:\>@FH\ >,2"&4F4<ZN D"*4@- 4 H,:,&424@>>ZN FH">P46. %:"FH4 J0,

D"2D,T4:4 4FB@:\2@&"H\ & FHD">, B"D"$@:4R,F84, ">H,>>Z *:b BD4,<" FBJH>48@&@(@

H,:,&4*,>4b >" @F>@&, F4FH,<Z :4P,>24D@&">4b. %>"R":, &:"FH4 >, BD@b&:b:4 (@H@&>@FH4

8 H@<J, RH@$Z *"H\ F@(:"F4, >" F&@$@*>Z6 &&@2 & FHD">J B"D"$@:4R,F84N ">H,>>.
=,8@H@DZ, @$XbF>b:4 ^HJ B@24P4` BD"&4H,:\FH&" 0,:">4,< F@ND">4H\ <@>@B@:4` >" D"*4@

4 H,:,&4*,>4,. % H@ 0, &D,<b >" ;"&D4844 <@0>@ F&@$@*>@ BD4>4<"H\ BD@(D"<<Z

LD">PJ2F8@(@ H,:,&4*,>4b F @FHD@&" C,`>\@>, 4 >, FJV,FH&J,H >48"84N @(D">4R,>46 &

@H>@T,>44 BD4,<" B,D,*"R 4>@FHD">>ZN D"*4@FH">P46. AD@H4&>484 4FB@:\2@&">4b

B"D"$@:4R,F84N ">H,>> JH&,D0*"`H, RH@, ,F:4 *,H4 $J*JH F<@HD,H\ P,:Z6 *,>\ &4*,@8:4BZ,
" &2D@F:Z, BD4FHD"FHbHFb 8 H"84< "<,D48">F84< F,D4":"<, 8"8 " E">H"- #"D$"D"", ^H@

BD4&,*,H 8 JB"*8J >"P4@>":\>@6 8J:\HJDZ. =,8@H@DZ, JH&,D0*"`H, RH@ B@ <,D,

(:@$":42"P44 H,:,- 4 D"*4@&,V">4b FHD">Z D,(4@>" 3>*46F8@(@ @8,">" 4 _(@- %@FH@R>@6

!244 JHD"HbH F&@, 8J:\HJD>@, F&@,@$D"24,. 94P", 8@H@DZ, <@(JH F,$, ^H@ B@2&@:4H\,
BD4>4<"`H F,6R"F BD@(D"<<Z E4- ^>- ^>, Db*" LD">PJ2F84N 4 D@FF46F84N H,:,FH">P46. %

$:40"6T,, &D,<b F&b2">>Z, F ^H4< D"FN@*Z <@(JH 2>"R4H,:\>@ F>424H\Fb.
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2.1 ="Db*J F ^H4< & P,:bN BD,*@H&D"V,>4b :`$ZN 2:@JB@HD,$:,>46 F@ FH@D@>Z @D(">@&

B,R"H4 & I(@:@&>@< 8@*,8F, BD,*JF<@HD,>Z H"84, BD,FHJB:,>4b, 8"8 " BJ$:48"P4b :@0>ZN

F&,*,>46" 4 " 8:,&,H"". % F&b24 F *,:@< "Glover v. Boodhoo (1992) MR 259"
%,DN@&>Z6 FJ* @H<,H4:, RH@ 2:@JB@HD,$:,>4, F&@$@*@6 &ZD"0"H\ F&@, <>,>4, F@ FH@D@>Z

@D(">@& B,R"H4 D"&>@F4:\>@ F4:@&@<J *"&:,>4`, 8@(*" 4N &ZF8"2Z&">4b <@(JH B@*@D&"H\

J&"0,>4, 8 FJ*"< 4 @8"2"H\ >" >4N FH@:\ <@V>@, &@2*,6FH&4,, RH@ ^H@ &@FBD,BbHFH&J,H

>@D<":\>@<J N@*J @HBD"&:,>4b BD"&@FJ*4b ( F<. BD4:@0,>4, XI).

2.2 A@ *,:J "R v. Boodhoo and anor (1990) MR 191" %,DN@&>Z6 FJ* B@FH">@&4:, RH@

FH"H\b 299 I(@:@&>@(@ 8@*,8F", (*, D,R\ 4*,H @ BD@H4&@2"8@>>@6 " BJ$:48"P44 :@0>ZN

F&,*,>46", 8"F",HFb D"FBD@FHD">,>4b 4 BJ$:48"P44 F&,*,>46, 8@H@DZ, b&:b`HFb :@0>Z<4

4:4 8@H@DZ,, N@Hb 4 b&:b`HFb & F&@,6 @F>@&, BD"&*4&Z<4, $Z:4 42&D"V,>Z 4:4

>,@$@F>@&">>@ BD4B4F">Z 4>@<J :4PJ, " N"D"8H,D 4N BJ$:48"P44 4:4 D"FBD@FHD">,>4b

BD4&@*4H 8 >"DJT,>4b< @$V,FH&,>>@(@ B@Db*8" 4:4 F@(:"F4b. EJ* H"80, @H<,H4:, RH@

^H@ 4<,>>@ H" FL,D", & 8@H@D@6 P,:\ @(D">4R,>4b ("D">H4D@&">>@(@ 8@>FH4HJP4@>>@(@ BD"&"

>" F&@$@*>@, &ZD"0,>4, <>,>4b 4<,,H *@FH"H@R>@ &"0>@, 2>"R,>4, 4 42$D">>Z, FD,*FH&"

b&:b`HFb D"2J<>Z<4 4 &B@:>, @$@F>@&">>Z<4. ?*4> 42 $Z&T4N <4>4FHD@& B@*&,D( D,28@6

8D4H48, $Z&T,(@ AD,*F,*"H,:b %,DN@&>@(@ FJ*" 2" H@, RH@ H@H &Z2Z&": ,(@ FZ>" & N@*,

D"2$4D"H,:\FH&" Db*" *,: & %,DN@&>@< FJ*,.

2.3 EJ*,$>@, BD,F:,*@&">4,, BD,*JF<@HD,>>@, & FH"H\, 299 I(@:@&>@(@ 8@*,8F",
&@2$J0*",HFb :4T\ & 4F8:`R4H,:\>ZN @$FH@bH,:\FH&"N. % 1991 (@*J & F@@H&,HFH&44 F ^H@6

FH"H\,6 $Z:@ &@2$J0*,>@ *,:@ BD@H4& *&JN 0JD>":4FH@&, 8@H@DZ, $Z:4 @BD"&*">Z FJ*@<

>42T,6 4>FH">P44. ',>,D":\>Z6 BD@8JD@D B@*": "B,::bP4` & %,DN@&>Z6 FJ*, >@, 8@(*"

,(@ "B,::bP4b $Z:" J*@&:,H&@D,>" 4 *,:@ $Z:@ >"BD"&:,>@ >" B,D,F<@HD & FJ* >42T,6

4>FH">P44, ',>,D":\>Z6 BD@8JD@D B@*": & FJ* >42T,6 4>FH">P44 2"b&:,>4, @$ @H8"2, @H

*":\>,6T,(@ FJ*,$>@(@ BD,F:,*@&">4b, 4 *,:@ $Z:@ 2"8DZH@.

3.1 % 1994 (@*J &@2$J0*":@F\ H"80, FJ*,$>@, BD,F:,*@&">4, 0JD>":4FH@& 2" " >,J&"0,>4,

8 FJ*J" & D,2J:\H"H, BJ$:48"P44 & @*>@6 42 &,*JV4N ,0,*>,&>ZN ("2,H FH"H\4, & 8@H@D@6

(@&@D4:@F\ @ BD4FHD"FH>@< @H>@T,>44 AD,*F,*"H,:b 4 >,8@H@DZN R:,>@& %,DN@&>@(@ FJ*",
>"2>"R4&T4N F:JT">4, B@ @*>@<J 42 *,: >" @BD,*,:,>>Z6 *,>\. %4>" 0JD>":4FH@& $Z:"

JFH">@&:,>", 4 4N BD4(@&@D4:4 8 JB:"H, 8DJB>@(@ THD"L". % >"FH@bV,, &D,<b @>4

N@*"H"6FH&J`H @ B@:JR,>44 D"2D,T,>4b >" B@*"RJ "B,::bP44 & EJ*,$>Z6 8@<4H,H G"6>@(@

F@&,H" ( *,:@ "D.P.P. v. Gilbert Ahnee & Ors, (1994) SCJ 100") ( F<.
BD4:@0,>4, XII).

=,8@H@DZ, JBD,8"`H ("2,HZ 2" F8:@>>@FH\ 8 F,>F"P4b< 4 BJ$:48"P4` F&,*,>46 $,2

*@:0>@6 BD@&,D84 4N B@*:4>>@FH4. =,F8@:\8@ :,H >"2"* BD"&4H,:\FH&@ B@BZH":@F\ @$b2"H\

("2,HZ BD,*@FH"&4H\ L4>">F@&Z, ("D">H44, F H,< RH@$Z &:"*,:\PZ ("2,H, D,*"8H@DZ 4
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0JD>":4FHZ, 8@H@DZ, B@ D,T,>4` FJ*" @$b2">Z &@2<,FH4H\ JV,D$ 0,DH&"< 8:,&,H>4R,F84N

42<ZT:,>46, <@(:4 &ZB@:>4H\ ^H4 @$b2"H,:\FH&". 7@(*" >"R":4 B@FHJB"H\ @$D"V,>4b &

F&b24 F JV,<:,>4,< F&@$@*Z B,R"H4, &:"FH4 D,28@ F@8D"H4:4 FJ<<J 2":@(", B@*:,0"V,(@

&>,F,>4` & 8"R,FH&, ("D">H44.

3.2 % >"FH@bV,, &D,<b 1"8@> @ FJ*,$>ZN 4 BD"&@&ZN ("D">H4bN 1994 (@*" >"*,:b,H

%,DN@&>Z6 FJ* B@:>@<@R4b<4 D"FF<"HD4&"H\ *,:" @ BD@b&:,>44 >,J&"0,>4b. A@

B@*8D,B:,>>@<J B4F\<,>>Z<4 B@8"2">4b<4 2"b&:,>4` @ H@<, RH@ H@ 4:4 4>@, :4P@

BD@b&4:@ >,J&"0,>4,, FJ* <@0,H:

1) BD4(@&@D4H\ ^H@ :4P@ 8 H`D,<>@<J 2"8:`R,>4` >" FD@8, >, BD,&ZT"`V46 @*4>

(@*, 4:4 8 JB:"H, THD"L" >" FJ<<J, >, BD,&ZT"`VJ` 30 000 DJB46;

2) @H*"H\ H"8@, D"FB@Db0,>4,, 8@H@D@, @> F@RH,H P,:,F@@$D"2>Z<.

4.1 % 1994 (@*J @H Db*" 8J:\HJD>ZN 4 D,:4(4@2>ZN @D(">42"P46 B@FHJB4:4 2"b&:,>4b, >"

@F>@&">44 8@H@DZN 42 <,FH>ZN 8>40>ZN 84@F8@& $Z:" 42XbH" 8>4(" B@* >"2&">4,<

" 32>"F4:@&">4, E4HZ", L"<4:44 *,6FH&J`V4N :4P 8@H@D@6 $Z:4 &,F\<" FN@04 F

L"<4:4b<4 (:"&>ZN *,6FH&J`V4N :4P *D,&>,4>*46F8@6 ^B4R,F8@6 B@^<Z " C"<"b>"". ]H4

*,6FH&4b &Z2&":4 D,284, BD@H,FHZ F@ FH@D@>Z "&H@D" 8>4(4 4 >,8@H@DZN F:@,& >"F,:,>4b.

4.2 E:,*J,H @H<,H4H\, RH@ & P,:bN BD,*@H&D"V,>4b @F8@D$:,>4b D,:4(4@2>ZN RJ&FH&

<JFJ:\<"> >" ;"&D4844 2"BD,V,>@ D"FBD@FHD">,>4, " E"H">4>F84N FH4N@&" E":<">" CJT*4.
=,*"&>@ D,*"8H@D @*>@6 42 ("2,H B@*&,D(Fb 8D4H48, 2" BJ$:48"P4` FH"H,6 @ 042>4 BD@D@8"

;JN"<<,*".

EH"H\bEH"H\b 20

1"BD,V,>4,1"BD,V,>4, BD@B"(">*ZBD@B"(">*Z &@6>Z&@6>Z

1. 1"8@> @$ 42<,>,>44 I(@:@&>@(@ 8@*,8F" 1993 (@*" @H<,>4: >,8@H@DZ, 42

F@@H&,HFH&J`V4N B@:@0,>46 I(@:@&>@(@ 8@*,8F" 4:4 &>,F & >4N B@BD"&84

( F<. B,D&@>"R":\>Z6 *@8:"*). G"84, BD,FHJB:,>4b, 8"8 " D"204(">4, &@6>Z BD@H4&

(@FJ*"DFH&"" 4 " D"204(">4, (D"0*">F8@6 &@6>Z", 8"D"`HFb F<,DH>@6 8"2>\`, "

" B@*FHD,8"H,:\FH&@ (D"0*"> 8 &@@DJ0,>>Z< *,6FH&4b<" 8"D",HFb F<,DH>@6 8"2>\` 4

8@>L4F8"P4,6 4<JV,FH&".

1.2 % >"FH@bV,, &D,<b FH"H\b 71 I(@:@&>@(@ 8@*,8F" (:"F4H:

" 9`$@, :4P@, 8@H@D@, B@FD,*FH&@< &ZFHJB:,>46 & @$V,FH&,>>@< <,FH, 4:4 >"

F@$D">44, :4$@ BJH,< D"2&,T4&">4b B:"8"H@&, :4$@ R,D,2 :`$Z, B4F\<,>>Z, 4:4
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@HB,R"H">>Z, @$D"V,>4b BDb<@ B@*FHD,8",H 8 F@&,DT,>4` :`$@(@ 42 ( JB@<b>JHZN

&ZT,) BD,FHJB:,>46, B@*:,04H >"8"2">4` 8"8 &4>@&>@, & F@&,DT,>44 H"8@(@

BD,FHJB:,>4b (...), @*>"8@, ,F:4 H"8@, B@*FHD,8"H,:\FH&@ >, 4<,,H B@F:,*FH&46,
BD"&@>"DJT4H,:\ BD4(@&"D4&",HFb 8 8"H@D0>Z< D"$@H"<".

1"BD,V,>4,1"BD,V,>4, &ZFHJB:,>46&ZFHJB:,>46 && B@:\2JB@:\2J >"P4@>":\>@6>"P4@>":\>@6, D"F@&@6D"F@&@6 4:44:4 D,:4(4@2>@6D,:4(4@2>@6 >,>"&4FH4>,>"&4FH4

2.1 1"8@> @$ 42<,>,>44 I(@:@&>@(@ 8@*,8F" 1993 (@*" H"80, ">>J:4D@&": 4 2"<,>4:

FH"H\` 283 I(@:@&>@(@ 8@*,8F", 8@H@D"b 8"F",HFb BD,FHJB>ZN " BD42Z&@& 8 <bH,0J" 4 &

>"FH@bV,, &D,<b (:"F4H:

"1) 9`$@, :4P@, 8@H@D@, ( (DJ$@ >"DJT"b >@D<Z @$V,FH&,>>@6 4 D,:4(4@2>@6

<@D":4) &@2$J0*",H >,*@&@:\FH&@ 4:4 D"2*D"0,>4, FD,*4 (D"0*"> ;"&D484b :4$@

B@@VDb,H RJ&FH&" >,BD4b2>4 4 &D"0*,$>@FH4 <,0*J D"2:4R>Z<4 F:@b<4 (...)
(D"0*">, ... D"FF<"HD4&",HFb 8"8 BD,FHJB>48, BD42Z&"`V46 8 <bH,0J, 4 & F:JR",

@FJ0*,>4b BD4(@&"D4&",HFb 8 H`D,<>@<J 2"8:`R,>4` >" FD@8, >, BD,&ZT"`V46 @*4>

(@*, 4 8 JB:"H, THD"L" >" FJ<<J, >, BD,&ZT"`VJ` 5 000 DJB46".

2.2 1"8@> @ <"FF@&ZN <,D@BD4bH4bN 1991 (@*" *@$"&4: & I(@:@&>Z6 8@*,8F B@:@0,>4, @

BD,FHJB>@< " D"204(">44 D"F@&@6 >,>"&4FH4". ]H@ B@:@0,>4, (:"F4H:

" EH"H\b 282

1) 9`$@, :4P@, 8@H@D@,, F@2>"H,:\>@ D"204("b >,*@&@:\FH&@ 4:4 >,>"&4FH\ &

@H>@T,>44 :`$@6 8"H,(@D44 >"F,:,>4b, @H:4R"`V,6Fb B@ BD42>"8"< D"FZ,
8"FHZ, <,FH" BD@4FN@0*,>4b, B@:4H4R,F84N &2(:b*@&, P&,H" 8@04 4:4

&,D@4FB@&,*">4b,

") BJ$:48J,H 4:4 D"FBD@FHD">b,H :`$Z, B4F\<,>>Z, <"H,D4":Z, 8@H@DZ,

F@*,D0"H J(D@2Z, (DJ$Z, &ZB"*Z 4:4 @F8@D$:,>4b;

b) & :`$@< @$V,FH&,>>@< <,FH, 4:4 >" :`$@< <"FF@&@< F@$D">44 4:4

*,<@>FHD"P44 4FB@:\2J,H :`$Z, 0,FHZ 4:4 F:@&", F@*,D0"V4, J(D@2Z,
(DJ$Z, &ZB"*Z 4:4 @F8@D$:,>4b; 4:4

F) &ZFHJB",H B@ D"*4@ 4:4 H,:,&4*,>4` F :`$Z<4 <"H,D4":"<4, 8@H@DZ,

F@*,D0"H J(D@2Z, (DJ$Z, &ZB"*Z 4:4 @F8@D$:,>4b,

F@&,DT",H H,< F"<Z< BD,FHJB:,>4, 4 & F:JR", @FJ0*,>4b BD4(@&"D4&",HFb 8 JB:"H,

THD"L" >" FJ<<J, >, BD,&ZT"`VJ` 25 000 DJB46, 4 8 8"H@D0>Z< D"$@H"< >"

FD@8, >, BD,&ZT"`V46 10 :,H.
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EH"H\bEH"H\b 21

1. 1"8@> @ <"FF@&ZN <,D@BD4bH4bN 1991 (@*" ( F<. BD4:@0,>4, XIII) @H<,>4:

B@:@0,>4b 1"8@>" @$ @$V,FH&,>>@< B@Db*8, 4 D,(:"<,>H4DJ,H & >"FH@bV,, &D,<b B@Db*@8

BD@&,*,>4b <"FF@&ZN F@$D">46 4 *,<@>FHD"P46.

1.2 % F@@H&,HFH&44 F@ FH"H\,6 4 1"8@>" @ <"FF@&ZN <,D@BD4bH4bN >, B@2*>,, R,< 2" F,<\

*>,6 *@ F@$D">4b 4:4 *,<@>FHD"P44 7@<4FF"DJ B@:4P44 *@:0>@ $ZH\ B,D,*">@ B4F\<,>>@,

J&,*@<:,>4,. % H,R,>4, 48 R"F@& F <@<,>H" B@:JR,>4b ^H@(@ J&,*@<:,>4b 7@<4FF"D

B@:4P44 <@0,H:

") D"2D,T4H\ BD@&,*,>4, <"FF@&@(@ <,D@BD4bH4b, @BD,*,:4& H@H B@Db*@8 ,(@

@D(">42"P44, 8@H@DZ6 @> FR4H",H P,:,F@@$D"2>Z<; 4:4

b) 2"BD,H4H\ BD@&,*,>4, <"FF@&@(@ <,D@BD4bH4b.

9`$@, :4P@, >, J*@&:,H&@D,>>@, D,T,>4,< 7@<4FF"D" B@:4P44, <@0,H B,D,*"H\ ^H@H

&@BD@F >" D"FF<@HD,>4, FJ*\4 &>, D"<@8 BD@P,*JDZ FJ*,$>@(@ D"2$4D"H,:\FH&".

1.3 E@HDJ*>48 B@:4P44 <@0,H BD48"2"H\ @D(">42"H@DJ <"FF@&@(@ <,D@BD4bH4b BD,8D"H4H\

,(@ BD@&,*,>4,, ,F:4 @> 4<,,H @$@F>@&">>Z, BD4R4>Z B@:"("H\, RH@ BD@*@:0,>4, ^H@(@

<,D@BD4bH4b >">,F,H JV,D$ @$V,FH&,>>@<J B@Db*8J 4:4 $,2@B"F>@FH4. 7@<4FF"D B@:4P44

<@0,H BD4<,>4H\ F4:J *:b BD,*@H&D"V,>4b BD@&,*,>4b 8"8@(@- :4$@ <"FF@&@(@ <,D@BD4bH4b

:4$@ D"2(@>" ,(@ JR"FH>48@& 4:4 2"BD,V,>4b *@FHJB" 8 <,FHJ F$@D", ,F:4 ,<J >, $Z:@

B,D,*">@ >48"8@(@ J&,*@<:,>4b.

1.4 7&":4L4P4DJ,HFb 8"8 BD,FHJB:,>4, JR"FH4, & 8"8@<- :4$@ >,F">8P4@>4D@&">>@<

F@$D">44, @$X,*4>b`V,<, B@ @BD,*,:,>4`, (DJBBJ 42 "12 4:4 $@:,, :4P, 8@H@DZ,:

") F@$D":4F\ F >"<,D,>4,< F@&,DT4H\ H@ 4:4 4>@, BD"&@>"DJT,>4,; 4:4

b) *"0, F@$D"&T4F\ F P,:\`, >, &ZN@*bV,6 2" D"<84 2"8@>", &,*JH F,$b H"8, RH@

^H@ <@0,H BD4&,FH4 8 >"DJT,>4b< B@Db*8" 4:4 FBD@&@P4D@&"H\ H"8@&Z,".

2.1 EH"H\b 4 1"8@>" @ <"FF@&ZN <,D@BD4bH4bN $Z:" JRH,>" BD4 D"FF<@HD,>44 *,:"

"Bizlall v. Commissioner of Police (1993) MR 213", 8@(*" %,DN@&>Z6 FJ* *": ^H@6

FH"H\, F:,*J`V,, H@:8@&">4,:

" ?$V,, BD"&4:@ 2"8:`R",HFb & H@<, RH@ <"FF@&Z, <,D@BD4bH4b D"2D,T"`HFb. G@:\8@

& H,N F:JR"bN, 8@(*" JFH">@&:,>4b @BD,*,:,>>ZN JF:@&46 4N BD@&,*,>4b >,*@FH"H@R>@

*:b BD,*@H&D"V,>4b <"FF@&ZN $,FB@Db*8@&, >">,F,>4b JV,D$" F@$FH&,>>@FH4 4:4

>"DJT,>46 >@D<":\>@6 042>4 @$V,FH&", 7@<4FF"D ( B@:4P44), BD4 >":4R44

@$@F>@&">>ZN >" H@ @F>@&">46, 4<,,H BD"&@ 2"BD,H4H\ BD@&,*,>4, <"FF@&@(@

<,D@BD4bH4b".
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EH"H\bEH"H\b 22

1. =" ;"&D4844 @HFJHFH&J`H 8"84, $Z H@ >4 $Z:@ @(D">4R,>4b & @H>@T,>44 F@2*">4b

B@:4H4R,F84N B"DH46. 'D"0*">, <@(JH F@2*"H\ B@:4H4R,F8J` B"DH4` *,- L"8H@ 4 :4T\

B@H@< 2"D,(4FHD4D@&"H\ ,, & 7@>HD@:\>@6 42$4D"H,:\>@6 8@<4FF44 *:b JR"FH4b & &Z$@D"N.

2. 1"8@>@BD@,8H @ BD@LF@`2"N 4 HDJ*@&ZN @H>@T,>4bN ( IX @H 1994 (@*") @H<,>b,H

B@:@0,>4b 1"8@>" @$ @H>@T,>4bN & BD@<ZT:,>>@FH4 4 BD,*JF<"HD4&",H:

a) JBD@V,>4, BD@P,*JD D,(4FHD"P44 4 BD42>">4b BD@LF@`2>ZN @D(">42"P46;

b) @$,FB,R,>4, *,<@8D"H4R,F8@(@ B@*N@*" 8 @D(">42"P44 BD@LF@`2@& 4 JBD"&:,>4`

4<4;

c) F@&,DT,>FH&@&">4, BD@P,*JD B,D,(@&@D@& @ 2"8:`R,>44 8@::,8H4&>ZN *@(@&@D@&;

d) F@2*">4, $@:,, 8@<B:,8F>@(@ <,N">42<" D"2D,T,>4b HDJ*@&ZN FB@D@& 8"8 &

(@FJ*"DFH&,>>@<, H"8 4 R"FH>@< F,8H@D, 4, F:,*@&"H,:\>@, F@&,DT,>FH&@&">4,

<,H@*@& F8@D,6T,(@ 4 ^LL,8H4&>@(@ D"2D,T,>4b 8@>L:48H@&;

e) B,D,F<@HD BD@P,*JDZ @D(">42"P44 2"$"FH@&@8;

f) B,D,*"R" >,2"&4F4<Z< @D(">"< B@:>@<@R46 B@ >"$:`*,>4` 2" F@@$V,>4b<4 @

HDJ*@&ZN FB@D"N, 8@H@DZ<4 D">,, >"*,:b:Fb <4>4FHD.

IB@<b>JHZ6 2"8@>@BD@,8H B@8" ,V, >, BD4@$D,: F4:J 2"8@>".

EH"H\4EH"H\4 23 44 24

1. 1"8@> @$ @ND">, *,HFH&" 1994 (@*" ( F<. BD4:@0,>4, XIV), & 8@H@D@< D,$,>@8

@BD,*,:b,HFb 8"8 " :`$@, >, F@FH@bV,, & $D"8, :4P@ & &@2D"FH, *@ 18 :,H",
BD,*JF<"HD4&",H 42*">4,:

a) FJ*,$>@(@ BD48"2" @ FD@R>ZN <,D"N 2"V4HZ, ,F:4 FJ*\b 42 F&,*,>46, *">>ZN

B@* BD4Fb(@6, F*,:": &Z&@* @ >":4R44 @$@F>@&">>ZN BD4R4> B@:"("H\, RH@

D,$,>8J BD4R4>b,HFb 4:4 <@0,H BD4R4>bH\Fb 2>"R4H,:\>Z6 JV,D$. ED@8

( &@2@$>@&:b,<Z6) *,6FH&4b ^H@(@ BD48"2" F@FH"&:b,H &@F,<\ *>,6;

b) FJ*,$>@(@ BD48"2" @ BD,BD@&@0*,>44 & FB,P4":\>@, JRD,0*,>4,, ,F:4 FJ*

JFH">@&4: >":4R4, @$@F>@&">>ZN BD4R4> B@:"("H\, RH@ D,$,>@8 B@*&,D(",HFb

0,FH@8@<J @$D"V,>4`, & ,(@ @H>@T,>44 >, &ZB@:>b`HFb D@*4H,:\F84,

@$b2">>@FH4, @> $D@T,>, :4T,> JN@*" 4:4 ,<J 4>Z< @$D"2@< BD4R4>b,HFb

JV,D$ 4 RH@ & ,(@ 4>H,D,F"N >"*:,04H BD,BD@&@*4H\ ,(@ & $,2@B"F>@, <,FH@.
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1.2 E@(:"F>@ ^H@<J 1"8@>J 8"8 BD"&@>"DJT,>4b 8&":4L4P4DJ`HFb H"80, F:,*J`V4,

*,6FH&4b:

a) 0,FH@8@, @$D"V,>4, 4:4 4>@, &D,*>@, &@2*,6FH&4, >" D,$,>8";

b) >,&ZB@:>,>4, D@*4H,:\F84N @$b2">>@FH,6 4:4 @FH"&:,>4, D,$,>8";

c) F,8FJ":\>Z, 2:@JB@HD,$:,>4b & @H>@T,>44 D,$,>8" 4 B@$J0*,>4,,
B@*FHD,8"H,:\FH&@ 4:4 F@(:"F4, >" 2">bH4, BD@FH4HJP4,6;

d) H@D(@&:b *,H\<4;

e) BD4>J0*,>4, D,$,>8" 8 B@BD@T"6>4R,FH&J.

2.1 1"8@> @$ 42<,>,>44 I(@:@&>@(@ 8@*,8F" 1990 (@*" J&,:4R4&",H $D"R>Z6 &@2D"FH F 12
*@ 16 :,H; & >"FH@bV,, &D,<b 8"8 BD,FHJB:,>4, 8&":4L4P4DJ,HFb &FHJB:,>4, & B@:@&J`

F&b2\ F *,&JT8@6 <@:@0, 16 :,H, *"0, F ,, F@(:"F4b.

2.2 % 1991 (@*J $Z:@ BD4>bH@ B@:@0,>4, @ 2"BD,V,>44 8D@&@F<,F4H,:\FH&", 4 D"<84

@BD,*,:,>>@(@ H"84< @$D"2@< BD"&@>"DJT,>4b *@FH"H@R>@ T4D@84 *:b @N&"H" F4HJ"P46,
8@(*" @$&4>b,<@, :4P@ &FHJB4:@ & B@:@&J` F&b2\ 4:4 F@&,DT4:@ >,BD4FH@6>@, *,6FH&4, &

@H>@T,>44 ,(@ B"FZ>8" 4:4 B"*R,D4PZ, :4$@ BD4,<>@(@ D,$,>8" ( & :`$@< &@2D"FH,), :4$@

D,$,>8" :`$@(@ &@2D"FH", B@B,R,>4, 4:4 @B,8" >"* 8@H@DZ< $Z:4 *@&,D,>Z @$&4>b,<@<J

:4PJ & F@@H&,HFH&44 F FJ*,$>Z< BD48"2@< 4:4 4>Z< BD,*B4F">4,<.

2.3 3>H,D,F>@ @H<,H4H\, RH@ & F@@H&,HFH&44 F@ FH"H\,6 242 I(@:@&>@(@ 8@*,8F" 4<,`HFb

*@FH"H@R>Z, @F>@&">4b *:b @F&@$@0*,>4b @H @H&,HFH&,>>@FH4 <J0R4>Z, 8@H@DZ6 F@&,DT",H

J$46FH&@ F&@,6 0,>Z, " H"80, ,, :`$@&>48" & H@H F"<Z6 <@<,>H, 8@(*" @> 2"FH",H 4N

BD4 F@&,DT,>44 BD,:`$@*,b>4b. ]H@ b&:b,HFb, &@2<@0>@, @*>4< 42 B@F:,*>4N BD@b&:,>46

*4F8D4<4>"P44 B@ BD42>"8J B@:" >" ;"&D4844, B@F8@:\8J & @$V,FH&, F:@04:@F\

BD,*FH"&:,>4,, F@(:"F>@ 8@H@D@<J B@*@$>@, *,b>4, F@ FH@D@>Z 0,>Z >, <@0,H $ZH\

BD@V,>@.

3. 1"8@> @ B@BD"&8, 2 8 'D"0*">F8@<J 8@*,8FJ 1990 (@*" &>@F4H 42<,>,>4b &

="B@:,@>@&F846 8@*,8F, 4F8:`R"b :`$Z, FFZ:84 >" &>,$D"R>ZN *,H,6, & D,2J:\H"H, R,(@:

a) & >"FH@bV,, &D,<b $4@:@(4R,F846 D@*4H,:\ <@0,H BD42>"H\ F&@4< &>,$D"R>@(@

D,$,>8", 4

b) &2"4<>Z, BD"&" >"F:,*@&">4b <@(JH FJV,FH&@&"H\ <,0*J &>,$D"R>Z< D,$,>8@<,
@H>@T,>4b D@*FH&" 8@H@D@(@ JFH">@&:,>Z, 4 ,(@ D@*4H,:,<.
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A@ *,:J "Naujeer v Registrar of Civil Status and Ministere Public (1991)
MR 117" %,DN@&>Z6 FJ* B@FH">@&4:, RH@ B@:@0,>4b JB@<b>JH@(@ 1"8@>" *,6FH&J`H &

@H>@T,>44 *,H,6, D@0*,>>ZN *@ &FHJB:,>4b ^H@(@ 1"8@>" & F4:J, F JR,H@< BD"&,
BD4@$D,H,>>ZN & F@@H&,HFH&44 F 2"8@>@*"H,:\FH&@<, *,6FH&@&"&T4< *@ 1991 (@*".

4.1 % 1990 (@*J B@* ^(4*@6 <4>4FH,DFH&" B@ BD"&"< 0,>V4> $Z: JRD,0*,>

="P4@>":\>Z6 *,HF846 F@&,H ( =)E) F P,:\` &F,FH@D@>>,(@ F@*,6FH&4b $:"(@B@:JR4` *,H,6.
E:,*J,H @H<,H4H\, RH@ 7@<4H,H JBD"&:b`V4N E@&,H" 4<,,H BD"&@ &Z2&"H\ :`$@, :4P@ *:b

*"R4 B@8"2">46 @H>@F4H,:\>@ *,H,6, 8@H@DZ, " >J0*"`HFb, 8"8 BD,*FH"&:b,HFb, & B@<@V4

&&4*J H@(@, RH@ 4<, B@ &F,6 &,D@bH>@FH4, J(D@0",H 8"8"b- :4$@ @B"F>@FH\ BF4N4R,F8@(@ 4:4

L424R,F8@(@ N"D"8H,D"".

4.2 ="P4@>":\>Z6 *,HF846 F@&,H BD@&@*4H D"FF:,*@&">4b 4 BD4>4<",H <,DZ & @F>@&>@< B@

F:JR"b< 0,FH@8@(@ @$D"V,>4b F *,H\<4, " H"80, @8"2Z&",H B@FHD"*"&T4< 8@>FJ:\H"H4&>Z,

JF:J(4 4 B@<@V\. ),6FH&J,H B@FH@b>>"b H,:,L@>>"b :4>4b *:b B@:JR,>4b F@@$V,>46 @

0,FH@8@< @$D"V,>44 F *,H\<4. % 1992 (@*J ="P4@>":\>Z6 *,HF846 F@&,H B@:JR4:

F@@$V,>4b @ 922 F:JR"bN 0,FH@8@(@ @$D"V,>4b 4 >,&ZB@:>,>4b D@*4H,:\F84N @$b2">>@FH,6

& @H>@T,>44 *,H,6; BD4$:424H,:\>@ & 30% F:JR",& ^H4 F@@$V,>4b B@*H&,D*4:4F\.

EH"H\bEH"H\b 26

1. % FH"H\, 16 7@>FH4HJP44, 8@H@D"b @$,FB,R4&",H 2"V4HJ @H *4F8D4<4>"P44,
JB@<4>",HFb :4T\ @ BD42>"8"N " D"FZ, 8"FHZ, <,FH" BD@4FN@0*,>4b, B@:4H4R,F84N

J$,0*,>46, P&,H" 8@04 4:4 &,D@4FB@&,*">4b" 4 >4R,(@ >, (@&@D4HFb @ " B@:,".

1.2 8 <"DH" 1995 (@*" ( & ;,0*J>"D@*>Z6 0,>F846 *,>\) BD,<\,D- <4>4FHD @L4P4":\>@

@$Xb&4: @ &>,F,>44 42<,>,>46 & JB@<b>JHJ` FH"H\` 16 7@>FH4HJP44 & P,:bN b&>@(@ 4

>,*&JF<ZF:,>>@(@ 2"BD,V,>4b *4F8D4<4>"P44 B@ BD42>"8J B@:". A@F:, &>,F,>4b ^H@6

B@BD"&84 $J*JH F@@H&,HFH&J`V4< @$D"2@< 42<,>,>Z B@:@0,>4b 1"8@>" @ (D"0*">FH&,

( F<. 8@<<,>H"D44 8 FH"H\, 3).

2. % F&b24 F *,:@< "Bhewa v Government of Mauritius (1990) MR 79" %,DN@&>Z6

FJ* @H<,H4:, RH@ F@ND">,>4, ,*4>@$D"R4b, &8:`R"b <,DZ, >"BD"&:,>>Z, >" @ND">J F,<\4 4

@$,FB,R,>4, <"8F4<":\>@ ^LL,8H4&>@6 2"V4HZ 0,>V4>, 8"8 0,>, H"8 4 *@R,D,6, @H

*4F8D4<4>"P44, b&:b`HFb @$@F>@&">>Z<4 4 @BD"&*">>Z<4 & >"T,< *,<@8D"H4R,F8@<

@$V,FH&,, " H"80, F@@H&,HFH&J`H H,< @$b2"H,:\FH&"<, 8@H@DZ, &2b: >" F,$b ;"&D4846

F@(:"F>@, & R"FH>@FH4, FH"H\, 26 A"8H" ( F<. BD4:@0,>4, XV).
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EH"H\bEH"H\b 27

1. % F@@H&,HFH&44 F 1"8@>@< @ O,:,&@< L@>*, !LD48">F8@(@ 8J:\HJD>@(@ P,>HD"

1989 (@*" $Z: JRD,0*,> O,:,&@6 L@>* !LD48">F8@(@ 8J:\HJD>@(@ P,>HD", 2"*"R4 8@H@D@(@

2"8:`R"`HFb & " F@ND">,>44 4 D"2&4H44 "LD48">F8@6 8J:\HJDZ", " O,:,&@6 L@>*

3F:"<F8@(@ 8J:\HJD>@(@ P,>HD", H"80, F@2*">>Z6 & F@@H&,HFH&44 F >@D<"H4&>Z< "8H@<,
BD42&"> " F@ND">bH\ 4 D"2&4&"H\ 4F:"<F846 J8:"* 4 8J:\HJDJ" 4 " F@*,6FH&@&"H\ 42JR,>4`

"D"$F8@(@ b2Z8" 4 b2Z8" JD*J". !>":@(4R>Z, P,:,&Z, L@>*Z $Z:4 F@2*">Z *:b

B@**,D0">4b F@@H&,HFH&,>>@ 4>*46F8@6 4 84H"6F8@6 8J:\HJDZ.

2. % F@@H&,HFH&44 F 1"8@>@< @ B@BD"&8, 2 8 'D"0*">F8@<J 8@*,8FJ 1990 (@*" $Z:

JRD,0*,> ;JFJ:\<">F846 F,<,6>Z6 F@&,H, 8@H@DZ6, & R"FH>@FH4, D,(4FHD4DJ,H &F, $D"84,
2"8:`R",<Z, & F@@H&,HFH&44 F <JFJ:\<">F84<4 @$ZR"b<4, 4 8@H@DZ6 <@0,H JFH">"&:4&"H\

BD"&4:" @ B@Db*8, 2"8:`R,>4b 4 D"FH@D0,>4b $D"8" & F@@H&,HFH&44 F <JFJ:\<">F84<4

@$ZR"b<4. % H@< 0, 1"8@>, F@*,D04HFb H"80, B@:@0,>4, @ B@Db*8, BD@&,*,>4b

P,D8@&>@(@ @$Db*" $D"8@F@R,H">4b F@@H&,HFH&J`V4N :4P, &FHJB"`V4N & (D"0*">F846 $D"8.

2.2 AD"&4H,:\FH&@ @8"2Z&",H B@<@V\ <"&D4846F84< <JFJ:\<">"<, F@&,DT"`V4<

B":@<>4R,FH&@ & ;,88J.

2.3 % H@ 0, &D,<b & F&b24 F *,:@< "Bhewa v. Government of Mauritius (1990)
MR 7" ( F<. BD4:@0,>4, XV) %,DN@&>Z6 FJ* B@FH">@&4:, RH@ F@@H&,HFH&J`V4, B@:@0,>4b

7@>FH4HJP44 >, *"`H @F>@&">46 *:b BD4>bH4b FB,P4":\>ZN 2"8@>@& @ BD"&"N D"2:4R>ZN

<,>\T4>FH& & FHD">,.

%Y%?)Y%Y%?)Y

EH"H\b 27 A"8H" 4<,,H @F@$@, 2>"R,>4, *:b ;"&D484b, B@F8@:\8J &F, @$V4>Z

"24"HF8@(@, ,&D@B,6F8@(@ 4 "LD48">F8@(@ BD@4FN@0*,>4b <4D>@ J04&"`HFb >" ;"&D4844

$:"(@*"Db F@$:`*,>4` &F,N @F>@&@B@:"("`V4N BD"&, 8@H@DZ, BD@&@2(:"T,>Z & 7@>FH4HJP44

4 2"8D,B:,>Z & A"8H,. M@Hb ;"&D4846 4 b&:b,HFb F&,HF84< (@FJ*"DFH&@<, & FHD">,

@8"2Z&",HFb <"H,D4":\>"b B@**,D08" &F,< D,:4(4b<. /4H,:b< FHD">Z F@2*"`HFb JF:@&4b

*:b F@ND">,>4b 8J:\HJDZ 4N BD,*8@&. E@&D,<,>>@, >"P4@>":\>@, 4F8JFFH&@ BD,*FH"&:,>@

NJ*@0,FH&,>>Z< H&@DR,FH&@<, B,F>b<4 4 H">P"<4, BD4T,*T4<4 42 +&D@BZ, 74H"b,
3>*46F8@(@ FJ$D,(4@>" 4 !LD484. % T8@:"N @D(">42@&">@ @$JR,>4, >" &F,N b2Z8"N,
$:"(@*"Db R,<J 8"0*Z6 4<,,H &@2<@0>@FH\ B@:\2@&"H\Fb F&@4< D@*>Z< b2Z8@<.
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Mauritius (1984) MR 100"
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IX ),:@ "Gulam Rassool and Mukhtar Ali v. Government of Mauritius (1989) MR
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X 1"8@> @$ @B"F>ZN >"D8@H4R,F84N FD,*FH&"N

XI ),:@ "Glover v. Boodhoo (1992) MR 259"
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