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ANNEX
DECISION OF THE COMMITTEE AGAINST TORTURE UNDER ARTICLE 22

OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN
OR DEGRADING TREATMENT OR PUNISHMENT

Twenty-eighth session
concerning

Complaint No. 111/1998

Submitted by: Mr.R. S.
(represented by counsdl)

Alleged victim: Mr.R. S.
State party: Audria

Date of complaint: 16 April 1997
Date of present decison: 30 April 2002

The Committee againg Torture, established under article 17 of the Convention
againg Torture and Other Crud, Inhuman or Degrading Treatment or Punishment,

Mesting on 30 April 2002,

Having conduded its consideration of complaint No. 111/1998, submitted to
the Committee againg Torture by Mr. R. S. under article 22 of the Convention against
Torture and Other Crud, Inhuman or Degrading Treatment or Punishment,

Having taken into account dl information made avallable to it by the author of
the complaint, his counsdl and the State party,

Adopts its Decison under article 22, paragraph 7, of the Convention

1.1  ThecomplanantisMr. R.S, an Audrian citizen, a the time of the first
submisson imprisoned in Vienna, Austria, on aconviction for housebreaking,
procuring of prodtitution and drug trafficking. He clamsto be the victim of violations
by Audriaof article 13 of the International Convention againgt Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. Heis represented by
counsd.

1.2  Inaccordance with article 22, paragraph 3, of the Convention, the Committee
transmitted the petition to the State party on 11 January 1999.



Facts as submitted by the complainant

21  On30July 1996, the complainant was questioned by police officers at the
Leopoldstadt Digtrict Police station of the Vienna Federd Police Directorate. While
the complainant was questioned by officers of one investigation team, three officers
entered the room and brought the complainant into the office of one of them. The
officers of the investigation team protested againgt the complainant’ s transfer, because
they had not yet finished their interrogation. Shortly after the complainant had been
brought into the other office, he was found outside the office with three bleeding
injuries on hisright lower leg. The complainant was examined by amedica officer of
the police and photos of theinjuries were taken. On 1 August 1996, the complainant
was transferred by his private doctor to hospita for further examinations that were
undertaken on 2 August 1996. The complainant was reased immediately. The
report of the hospital, submitted by the complainant, documented injuries of the right
lower leg and adightly swollen nose.

2.2  On9August 1996, the Vienna Federa Police Directorate sent a report on the
facts of the case and the dlegations of the complainant that he had been ill-treated to
the Public Prosecutor’ s Office. On 20 August 1996, the Public Prosecutor instituted
court proceedings againg the three police officers charging them with mistrestment of
a prisoner and attempted coercion.

2.3 Thefirst court hearing took place on 7 October 1996. On 6 November 1996,
the complainant’ strid atorney proposed to the court and to the prosecutor that an
examining judge be assigned, in accordance with a decree by the Federd Ministry of
Justice, to complete the preliminary investigation carried out by the Federd Police
Directorate. This proposal was rejected by the court and the prosecutor. On 25
November 1996, the three police officers were acquitted. On 10 March 1997, the
prosecutor withdrew his gppedl. It is submitted that, therefore, the decision of the
court isfind.

The complaint

3.1  Thecomplainant clamstha on 30 July 1996 he was subjected to ill-trestment
by three police officers while being questioned at the Leopoldstadt Digtrict Police
dation of the Vienna Federd Police Directorate. Allegedly, one police officer made
him fall to the ground and then kicked him. The complainant aleges further thet this
police officer intentiondly kicked him and stepped on his rights shin, which was
dready injured.! Asaresult the wound started to bleed. When the complainant stood
up his face was dapped by another police officer. He wasthen told to make a
confesson. The complainant states that a fourth police officer was present in the
room, but that he did not participate in the ill-treatment.

3.2  Thecomplainant clamsthat a the first court hearing on 7 October 1996
before the Vienna Regiona Crimind Court, serious deficienciesin the prdiminary
inquiry appeared. In particular, the investigations did not attempt to identify the
fourth person in the interrogation room, despite the fact that the testimony of that
person would have been essentid to determining the facts.



3.3  Thecomplainant contends that the preliminary inquiries lacked the necessary

impartidity, because they were carried out by the police and, therefore, condtituted a
breach of article 13 of the Convention. Impartia investigations would have identified
the “fourth person”.

34  Thecomplanant further submits that there isno legd basisin Audtrian law for
preliminary police inquiries such as the one carried out in the present case, dthough
such inquiries are frequently conducted in Audtria Neither amagigrate' s preliminary
investigation nor alegd preliminary inquiry, both provided for in the Code of
Crimina Procedure, was carried out.

3.5  HFndly the complanant submits that the only domestic remedy il available
isaavil action (Amtshaftungsklage). Such an action, however, would not be
practicable, because in the absence of athorough crimind investigation acivil action
would fall.

State party’s observations on admissbility

41  On 20 May 1999, the State party submits that the case should be declared
inadmissble. The State party states that the interrogation of the complainant by the
firg invedtigation team was interrupted when the officer assgned to the case at the
police station had him brought into his office to be examined by the medicd officer of
the Vienna Federd Police Directorate in order to determine whether his health and
gate of mind were impaired as aresult of drug consumption.

4.2  After being examined by the medicd officer, the complainant told another
officid of the gation (Colond P.) that he had been ill-treated by the officer who had
questioned him, the medicd office and other police officer. Colond P. immediatey
informed the head of the police station of the complainant’s alegations. The latter
phoned, without delay, the President of the Vienna Federa Police Directorate and the
Director of the Crimind Invegtigations Office (S cherheitsbiiro) and requested them
to take action. The Crimind Investigations office immediately opened an
investigation. On the same day, only about one and a haf hours after the complainant
had made the alegations, he was taken to the Crimind Investigations Office and
questioned at length.

4.3  Theaccused police officers and Colond P. were interrogated extensively on
31 July and 1 August 1996. Five other police officers were dso questioned
thoroughly by officers of the Crimind Investigations Office on 2, 5 and 6 August
1996. The Crimind Investigations Office also tried, unsuccessfully, to find out
whether afourth person had been present during the dleged ill-treatment.

4.4  TheCrimind Investigations Office submitted a Statement of Factsto the
Vienna Public Prosecutor’ s Office on 9 August 1996 reporting on the results of its
investigations. The public prosecutor filed charges againgt the accused police officers
with the Vienna Regiona Crimina Court on 20 August 1996 for having inflicted
suffering on and trying to coerce aprisoner. Thisinformation arrived a the Vienna
Regiond Crimind Court on 28 August 1996.



45  TheCrimind Investigations Office continued its inquiries and found that a
fourth person (G.W.) had come into the office where the complainant was being
questioned. That person was an officid from the Vienna city adminigtration who
testified that he had stayed in the office for no more than one or two minutes and that
during this time there had been no sgns of any ill-trestment of the complainant. This
information was submitted to the Public Prosecutor’ s Office on 26 August 1996.

46  On7 October 1996 the trial against the three police officers began at the
Vienna Regiond Crimina Court. The complainant and the accused police officers
were questioned at length by the court in the presence of the public prosecutor,
counsd for the defence and the complainant’ s representative. A number of witnesses
were aso questioned, including G.W. who repeated that he had stayed in the office,
where the complainant alegedly had been ill-trested, for a short period and had not
witnessed any ill-trestment.

4.7  Inview of the complainant’s denia that G.W. was the fourth person, the
Crimina Investigations Office continued itsinquiries parald to the court

proceedings. In thisregard the complainant was requested, on 30 August 1996, to
ass¢ the officersin ther efforts, but he replied that he would not answer any
summons and did not make any statements when a photograph of G.W. was shown to
him.

4.8  Thethree accused officers were acquitted for lack of evidence by judgement
entered on 25 November 1996. The court relied in particular on the medica expert
opinion, according to which theill-treatment aleged by the complainant would have
had further consequences which would have been noticed by the medicd officer who
examined the complainant immediately after the alleged incident. The expert dso
took the view that the complainant might have inflicted the injury upon himself. An
appea announced by the prosecutor’ s office was withdrawn on 6 March 1997 and
therefore the judgement became find. Subsequent to that, the disciplinary
proceedings initiated against one of the three officers were discontinued, whereas
another one was acquitted in such proceedings, no disciplinary proceedings were
initiated againgt the third officer.

4.9  The Sate party clamsthat the complainant’ s right under article 13 of the
Convention againg Torture and Other Crue, Inhuman or Degrading Treatment or
Punishment to have his case promptly and impartialy examined by the competent
authoritieswas fully secured. On the same day the complainant made his dlegations,
the President of the Vienna Federd Police Directorate was informed and the Crimina
Investigations Office Sarted itsinvestigations. The State party notes in this respect
that the Crimina Investigations Office and the didtrict police sations belong to
different departments of the police and that these departments are independent of each
other.

4.10 Thefact tha the investigation was carried out by the Crimina Investigations
Office, which deds with only the more serious crimes, shows that the case was given
prompt attention by the competent authorities. The delay between the beginning of
investigations and the passing on of informetion to the Public Prosecutor’ s Office was
the shortest possible and the inquiries carried out afterwards were extensive.
Comprehensive investigations were carried out following the complainant’ s statement
that a fourth person had been present during the dleged ill-trestment. Thisissaid to



show that the investigating authorities were unbiased and conducted the necessary
investigations impartialy.

4.11 Theresults of the investigations would have been the same even if preiminary
examinations had been conducted by a court of law or the file had been sent back to
the investigating judge. The witnesses and the accused persons questioned by police
officers during the preliminary investigations were again questioned &t length by the
judge @ thetrid. Hence, any possible faults of the prdiminary investigation would
have been corrected at that time. Acceding to the request made on 6 November 1996
by the representative of the complainant to return the file to the investigating judge
would have been counterproductive, as it would not have produced any new results
and would have created a consderable delay in the crimina proceedings.

4.12 The State party findly contends that the prerequisites enshrined in the
Convention have not been fulfilled in the case at issue and considers that the
Committee should declare the complaint inadmissible.

Comments by the complainant

5. In aletter, dated 28 July 1999, the complainant Sated that he had submitted dl
relevant information.

Decison on admissibility

6. At its twenty-third sesson, in November 1999, the Committee considered the
admissibility of the complaint under article 22 of the Convention. In the case under
congderation the Committee noted that the communication was not anonymous and
that the same matter was not being nor had been examined under another procedure of
internationa investigation or settlement. It aso noted that complainant’ s statement
that all domestic remedies had been exhausted. The State party did not contest that
satement. Moreover, the Committee consdered that the complaint did not congtitute
an abuse of theright of submission of such communications nor wasit incompatible
with the provisions of the Convention. It held that the observations submitted by the
State party concerned the merits rather than the admissibility issue. The Committee,
therefore, found that no obstacles to the admissibility of the complaint existed.
Accordingly, the Committee declared the complaint admissible on 18 November
1999.

State party’s observations on the merits

7.1  Init submisson dated 9 June 2000, the State party refersto its previous
presentation of the facts of the case.

7.2  Inresponseto arequest by the Committee, the State party submits information
on the procedure st forth in its domestic legidation to ded with complaints of torture.
The State party contends that remedies are available, which in their entirety ensure a
prompt and impartial examination of cases of adleged torture that meet the
requirements of article 13 of the Convention.



Complainant’s comments on the merits

8.1  Inhissubmisson of 8 January 2002, the complainant makes additiona
submission confirming his previous dlams.

8.2  Hesubmitsthat notwithstanding the State party’ s clam that adequate
invedtigations were undertaken into the alegations of torture, in fact, the Crimind
Investigations Office did not take any adequate or effective measure to identify the
fourth person who was present during the ill-treatment. The only inquiry mentioned
by the State party was the summons of the complainant to appear a the Crimina
Investigation Office to identify a photograph, on 30 August 1996. The complainant
argues that he refused to cooperate because, at that time, only police investigations
were carried out, without participation of judicid authorities, and the complainant did
not trust the independence of these invedtigations.

8.3  The complanant further submits that the Public Prosecutor’ s Office isnot an
impartia and independent authority for the investigation of alegations against
members of the security organs, asit is subject to orders by the Federal Minister of
Jugtice. The complainant argues that only the investigative judge, whose
independence is guaranteed by article 87 of the Federdl Condtitution of Austria, would
be adequate to carry out such investigations. In the present case, the Regiona
Crimind Court refused to take action through the investigetive judge.

Condderation of the merits

9.1  The Committee has consdered the present complaint in thelight of dl
information made available by the parties, as provided for in article 22, paragraph 4,
of the Convention.

9.2  The Committee notes the complainant’s clam that the State party wasin
breach of article 13 of the Convention, because the Regiond Crimind Court faled to
open ajudicid invedtigation into his alegations of torture. He contends thet only a
judicid investigation could be consdered impartid. In this connection the Committee
observes that the decision of the Regiond Crimina Court of 25 November 1996
revedls that the court took into account all evidence presented by the complainant and
the prosecutor when deciding to acquit the three policemen. The Committee finds
that the complainant has failed to substantiate in what way the investigations
conducted by the State party were not impartia within the meaning of article 13 of the
Convention.

10.  The Committee againgt Torture concludes that the State party did not violate
the rulelaid down in article 13 of the Convention and that, in the light of the
information submitted to it, no finding of any violation of any other provisons of the
Convention can be made.

Note
! Thisinjury wasaburn that Mr. R.S. had inflicted on himsdf when he had been in

prison gpproximeately four years before the incident a issue. The burn did not
completely heal and till tended to open.



