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respect and observe its confidential nature.
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ANNEX** /

Decision of the Huiman Rights Commttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cati on No. 340/ 1988

Submtted by : R W [nane del et ed]
Alleged victim: The aut hor

State party : Jamai ca

Date of communication : 23 Novenber 1988

(initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 21 July 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the comunication (dated 23 Novenber 1988) is
R W, a Jamaican citizen awaiting execution at St. Catherine
Dstrict Prison, Jamaica. He clains to be the victimof a

viol ation by Janaica of his hunman rights.

The facts as submtted by the author

2.1 The author, an ex-policeman, states that he was charged w th
nmurder in Decenber 1983 and sentenced to death in June 1984, but
clains to be innocent. The author does not provide infornation
about the facts of the crine or the circunstances of his arrest.
He all eges that the attorney who represented himduring the
prelimnary inquiry and during the trial did so halfheartedy and
without commtnent. The |awyer allegedly did not argue the
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defence in line with the author's instructions. The author
clains that as a result the true facts of the case did not energe
and he was sentenced to death.

**/ Made public by decision of the Human R ghts Commttee.
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2.2 Concerning his appeal to the Jamai can Court of Appeal, the
author clains that the Registry of the Court infornmed himonly
shortly before 16 May 1985 that his appeal was schedul ed to be
heard on that date. He imrediately sent a letter to his | awer
and informed himthat he would |ike to present new evi dence, the
nature of which the author does not explain, and to forward
grounds of appeal. The lawer allegedly did not reply. The
author hinself wote to the Court of Appeal, stating that he
wanted to submt fresh evidence and requesti ng a post ponenent of
the hearing in order to be able to prepare his appeal nore

t horoughly. Some days later, he was inforned that his
application for | eave to appeal had been dismssed. According to
t he aut hor, the new evi dence and the grounds of appeal had not
been put forward. The author suspects that his | awer was not
even present at the hearing, although he was paid "thousands of
dol lars"” by the author's father.

2.3 After the dismssal of the appeal, the Governor-Ceneral, on
an unspecified date in 1985, signed a warrant for the author's
execution. Another |awer, hired by the author's nother,
petitioned the Governor-CGeneral and obtained a stay of execution.
According to the author, his new | awyer was shocked by the
unpr of essi onal manner in which the first |awer had handl ed the
case. Reportedly, the new | awer attenpted, w thout success, to
secure a retrial. The Jamaica Council for Human R ghts was al so
i nformed about the new situation.

2.4 According to the author, the Jamai ca Council for Human
Rights informed himin Cctober 1988 that his case had been

di smssed by the Suprene Court of Jamaica, but that no witten
judgnent had been issued. It told himthat a petition for
special |eave to appeal to the Judicial Commttee of the Privy
Counci| was being prepared, in cooperation with the author's
first lawer. The author, however, refused to sign the papers,
as he did not want his first lawer to represent him
Subsequent |y, the Governor-Ceneral signed a warrant for the

aut hor's execution on 15 Novenber 1988. A priest who visited the
aut hor shortly before that date nmade hi msign the papers
necessary for a petition for |eave to appeal to the Privy Counci
and, on 14 Novenber 1988, the author obtai ned another stay of
execution. On 14 Decenber 1988, a petition for special |eave to
appeal was submtted to the Privy Council on behalf of the author
by a London law firm In February 1989, the author was i nforned
that the petition had been di sm ssed.
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The conpl ai nt

3.1 The author clains that his human rights have been viol at ed
by the Jamai can Court of Appeal because it did not allow himto
put forward new evi dence and denied himthe opportunity to submt
grounds for appeal. He further clains that his defence was
seriously harmed by the unprofessional attitude of his first

| awyer, and by the negligence of the Jamaica Council for Hunman

R ghts, which allowed the first awer to prepare the petition
for special |leave to appeal to the Judicial Conmttee of the
Privy Council.

3.2 Although the author does not invoke any of the articles of
the International Covenant on Gvil and Political Rghts, it
appears fromhis submssion that he clains to be a victimof a
violation by Janaica of article 14 of the Covenant.

The State party's observations and author's comments thereon

4, By subm ssion of 2 August 1989, the State party argues that
t he communi cation is inadmssible on the ground of failure to
exhaust all avail able donmestic renedies as required by article 5,

paragraph 2(b), of the Qotional Protocol. It submts that the
author's appeal to the Judicial Coomttee of the Privy Council
was in respect of his crimnal case, and that he still has

constitutional renedies he nmay pursue. The State party further
submts that the comuni cati on does not disclose a violation of
any of the rights set forth in the Covenant.

5. In his reply to the State party's observations the author
reiterates that his constitutional and human rights were
seriously violated by the Jamai can Court of Appeal and the
Jamai ca Council for Human Rights. He clains that new evidence in
hi s case shoul d be exam ned by the Jamai can courts. He further
states that he is not at present represented by a | awer

| ssues and proceedi ngs before the Conmittee

6.1 Before considering any clains contained in a conmuni cation
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the ptional Protocol to the Covenant.
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6.2 Article 5, paragraph 2(b), of the Ootional Protocol
precludes the Commttee fromconsidering a communi cation if the
author has failed to exhaust all avail able donestic renedies.

The Commttee notes that the State party clains that the author
still has constitutional renedies which he nay pursue. The
Commttee observes that the Suprenme (Constitutional) Court of
Jamai ca has, in recent cases, allowed applications for
constitutional redress in respect of alleged breaches of
fundanental rights, after the crimnal appeals in these cases had
been dismssed. The Commttee further observes that the author
appears to have nmeans to secure | egal assistance to file a
constitutional nmotion. |In the particular circunstances of the
case, the Coomttee finds that the constitutional renedy referred
to by the State party constitutes a renedy w thin the neani ng of
article 5 paragraph 2(b), of the Qotional Protocol, which the
author has failed to exhaust.

7. The Human R ghts Conmttee therefore decides:

(a) That the communication is inadmssible under article 5,
par agraph 2(b), of the Qptional Protocol;

(b) That, since this decision nay be revi ewed pursuant to
rule 92, paragraph 2, of the Coonmttee's rules of procedure upon
receipt of a witten request by or on behal f of the author
containing information to the effect that the reasons for
inadmssibility no |l onger apply, the State party shall be
requested, under rule 86 of the Commttee's rules of procedure,
not to carry out the death sentence agai nst the author before he
has had a reasonable tine, after conpleting the effective
donestic renedies available to him to request the Commttee to
revi ew the present deci sion;

(c) That this decision shall be comunicated to the State
party and the aut hor.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



