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respect and observe its confidential nature.
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ANNEX **/

Decision of the Huiman Rights Conmmttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cation No. 486/1992

Submtted by : K. C [nane del et ed]

Alleged victim: The aut hor

State party : Canada

Date of communication : 24 February 1992 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 29 July 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the comunication (dated 24 February 1992) is
KC, acitizen of the United States of Anerica born in 1952,
currently detained at a penitentiary in Mntreal and facing
extradition to the United States. He clains to be a victimof
viol ations by Canada of articles 6 juncto 26 and 7 of the

I nternational Covenant on AQvil and Political R ghts.

The facts as submtted by the author

2.1 On 27 February 1991, the author was arrested at Laval,
Québec, for theft, a charge to which he pleaded guilty. Wile in
custody, the judicial authorities received fromthe United States
a request for his extradition, pursuant to the 1976 Extradition
Treaty between Canada and the United States. The author is wanted
in the State of Pennsylvania on two charges of first-degree
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murder, relating to an incident that took place in Phil adel phia
in 1988. If convicted, the author could face the death penalty.

**/ Made public by decision of the Human R ghts Commttee.



CCPR/ J 45/ D 486/ 1992
Annex

Engl i sh

Page 3

2.2 Pursuant to the extradition request of the United States
CGovernnent and in accordance with the Extradition Treaty, the
Superior Court of Québec ordered the author's extradition to the
United States of Arerica. Article 6 of the Treaty provides:

"Wien the of fence for which extradition is requested is

puni shabl e by death under the |aws of the requesting State
and the laws of the requested State do not permt such

puni shnent for that offence, extradition may be refused

unl ess the requesting State provi des such assurances as the
requested State considers sufficient that the death penalty
shall not be inposed or, if inposed, shall not be executed".

Canada abol i shed the death penalty in 1976, except in the case of
certain mlitary offences.

2.3 The power to seek assurances that the death penalty wll not
be inposed is conferred on the Mnister of Justice pursuant to
section 25 of the 1985 Extradition Act.

2.4 Concerning the course of the proceedi ngs agai nst the author,
it is stated that a habeas corpus application was filed on his
behal f on 13 Septenber 1991; he was represented by a legal aid
representative. The application was di smssed by the Superior
Court of Québec. The author's representative appealed to the
Court of Appeal of Québec on 17 Cctober 1991.

2.5 Counsel requests the Commttee to adopt interimmneasures of
protection because extradition of the author to the United States
woul d deprive the Commttee of its jurisdiction to consider the
communi cation, and the author to properly pursue his

comuni cati on

The conpl ai nt

3. The author clains that the order to extradite himviolates
article 6 juncto 26 of the Covenant; he alleges that the way
death penalties are pronounced in the United States generally

di scrimnates agai nst bl ack people. He further alleges a
violation of article 7 of the Covenant, in that he, if extradited
and sentenced to death, woul d be exposed to "the death row
phenonenon”, i.e. years of detention under harsh conditions,
awai ti ng executi on.
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The State party's observations

4. On 30 April 1992, the State party informed the Coomttee of
the author's situation in regard to renedi es which are either
currently bei ng pursued by hi mbefore Canadi an courts or which
are still available for himto pursue. It indicates that the
Court of Appeal of Québec is seized of the natter, and that, if
it rendered a decision unfavourable to the author, he coul d
appeal to the Suprene Court of Canada. In the event of an

unf avour abl e deci sion there, he could still "petition the

M nister of Justice to seek assurances under the Extradition
Treaty between Canada and the United States that if surrendered,
the death penalty woul d not be inposed or carried out. Counsel
for KC has in fact indicated that, once renedi es before the
courts have been exhausted, he will be making representations to
the Mnister regarding assurances. Areview of the Mnister's
decision is available in the Superior Court of Québec on habeas
corpus with appeals again to the Court of Appeal of Québec and
the Suprene Court of Canada or on application to the Federal
Court Trial Dvision with appeals to the Federal Court of Appeal
and the Suprene Court of Canada. Consequently, there is no basis
for [KC]'s conplaint as he has not exhausted all renedies

avai | abl e in Canada and has several opportunities to further
contest his extradition."

| ssues and proceedi ngs before the Conmittee

5.1 On 12 March 1992 the Special Rapporteur on New

Comuni cations requested the State party, pursuant to rule 86 of
the Commttee's rules of procedure, to defer the author's
extradition until the Commttee had had an opportunity to
consider the admssibility of the issues placed before it.

5.2 Before considering any claimcontained in a conmuni cati on,
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the ptional Protocol to the Covenant.

5.3 Article 5 paragraph 2(b), of the Ootional Protocol
precludes the Commttee fromconsidering a comuni cation if the
aut hor has not exhausted all available donmestic renedies. In the
light of the information provided by the State party, the

Comm ttee concludes that the requirenents of article 5, paragraph
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2(b), of the ptional Protocol have not been net.
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6. The Human R ghts Conmttee therefore decides:

(a) that the comrunication is inadmssible under article 5,
par agraph 2(b), of the Qptional Protocol;

(b) that the Commttee's request for interimmeasures
pursuant to rule 86 of the rules of procedure is set aside;

(c) that, in accordance with rule 92, paragraph 2, of the
Commttee's rules of procedure, the author may, after
exhausting local renedies, bring the issue again before the
Comm tt ee;

(d) that this decision shall be transmtted to the State
party, to the author and to his counsel.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



