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ANNEX **/

Decision of the Hunan Rights Commttee under the ptiona
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cation No. 393/1990

Submtted by : A C [nane del et ed]

Alleged victim: The aut hor

State party : France

Date of communication : 16 March 1990 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 21 July 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the comunicationis A C, a French citizen
born in 1940, currently residing in Paris. He clains to be a
victimof a violation of his human rights by France. Wil e not
specifically invoking any provisions of the Internationa
Covenant on Gvil and Political Rghts, it appears fromthe
context of his subm ssions that he clains to be a victimof
violations of article 14 of the Covenant.

**/ Made public by decision of the Human R ghts Commttee.
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The facts as submtted by the author

2.1 On 26 June 1984, on the platformof a Paris netro station,
the author had an altercation with a transportation officer of
the Paris Underground (Régi e autononme des transports pari siens
(RATP)) about the validity of his transportation ticket; he
clains that he received several blows, the effect of which

al | egedly was conpounded by a pre-existing ail nent.

2.2 The author did not initiate proceedi ngs agai nst the RATP
agent who had intercepted him Instead, this agent filed crimnal
charges against A C. and, on 18 April 1986, the Tribuna
Correctionnel convicted himof assault against RATP agents in the
line of duty and fined him1,000 French francs. The author denies
havi ng resorted to any physical violence and notes that the
hospital which admtted the RATP agent did not want to place her
on sick leave or issue a nedical certificate: the document
produced subsequently is dismssed as a forgery. Both he and the
publ i c prosecutor appeal ed the judgenent. On 4 Novenber 1986, the
Court of Appeal dismssed the author's appeal, considering that
the judge of first instance had correctly evaluated, both in fact
and in law, the events of 26 June 1984. On 8 April 1987, the
Court of Cassation rejected the author's further appeal.

2.3 The author submts that he was not notified of the date of
the hearing of his appeal and observes, inter alia, that, when
appealing to the Court of Cassation on 10 Novenber 1986, he was
told to file his witten brief within 10 days, although the
witten judgenent of the Court of Appeal was not yet avail abl e;
the author only received the latter judgenent during the first
days of 1987.

2.4 On 11 January 1989, the author filed a conplaint against the
two judges of the Tribunal Correctionnel and the Court of Appeal,
respectively. As to the forner, he clainmed that the judge chose
to rely on evidence known to be incorrect; in respect of the
|atter judge, it was contended that he had endorsed the unfair
and arbitrary allegations nade agai nst the author during the
appeal . On 22 February 1989, the Gimnal Chanber of the Court of
Cassation refused to designate a jurisdiction charged with the
exam nation of the conplaint, on the grounds that the author in
fact sought to challenge the notivation of the judgenents of the
Tribunal Correctionnel and the Court of Appeal, which was not
suscepti bl e of revi ew
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"Whereas the conplaint consists, in the absence of any ot her
accusation, of a criticismof jurisdictional decisions...

"“In principle, decisions of such a nature cannot be
revi ened. ..

"These are no grounds for designating a jurisdiction".

Notified of this decision on 16 May 1989, the author w thdrew his
conpl ai nt agai nst the judges by letter of 13 June 1989.

2.5 Subsequently, the author requested that his conviction be
reviewed and a re-trial ordered. On 17 May 1991, the Commttee on
Review of Oimnal Convictions of the Court of Cassation deci ded
that the request was inadmssible, as it was neither based on
fresh evidence nor on facts overl ooked during the crimna
proceedi ngs, within the nmeaning of article 622, paragraph 4, of
the Code of Oimnal Procedure.

2.6 On 5 May 1987, the author submtted his case to the European
Comm ssion of Human Rights. On 11 Cctober 1989, the Comm ssion
declared his application i nadm ssible under articles 26 and 27,
paragraph 3, of the European Convention on Human R ghts, on the
ground of non-exhaustion of donestic renedi es. The Conm ssion
considered, in particular, that the author should have submtted
a supplenmentary brief to his appeal to the Court of Cassation

w t hout del ay upon receipt, on or around 10 January 1987, of the
j udgenent of the Court of Appeal.

The conplaint :

3.1 The author clains that he did not have a fair trial in the
Tribunal Correctionnel because he was convicted on the basis of
fal se evidence. He further submts that the proceedi ngs before
the Court of Cassation were unfair, notably because he did not
have adequate tine and opportunity to prepare his defence, and
because he was not able to defend hinself in person before the
Court, since he was not notified of the date of the hearing.

3.2 The author contends that he was deni ed access to what he
terns a particularly inportant elenent of the file, nanely a
witten deposition made on 27 June 1984 by the RATP agent who had
accused himof assault. Despite several requests, the author only
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obtai ned a copy of this deposition on 8 June 1989, i.e., after
the rejection of his appeal by the Court of Cassation and after
submtting his case to the European Comm ssion of Human Ri ghts.
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3.3 The author contends that the events of 26 June 1984 and the
judicial proceedings aggravated his ailnents; after numerous

peri ods of absence fromwork, he lost his enploynment. In the

ci rcunst ances, he asks the Commttee to award danages in the
order of 600,000 French francs, as well as an annual invalidity
pensi on of 60,000 francs fromthe State party.

3.4 Wth regard to the reservation nmade by France in respect of
t he conpetence of the Human R ghts Commttee to consider
communi cati ons whi ch have al ready been consi dered under anot her
procedure of international investigation or settlenent (article
5, paragraph 2(a), of the Qotional Protocol), the author submts
that his communi cation raises issues that were not considered by
t he European Conmm ssion. Thus, his conplaint before the Court of
Cassation about the fact that he was not notified of the date of
the appeal and that the Court of Appeal did not nake avail able to
hi m docunents deened essential for the preparation of the defence
was not | ooked at by the Comm ssion. Secondly, he submts that
since the Coonmssion was not in receipt of the witten deposition
of GL., because he hinself only obtained a copy after filing his
conplaint, the matter now before the Conmttee is not "the sane"
within the nmeaning of article 5, paragraph 2(a), of the Qoti onal
Protocol. Thirdly, he notes that the Comm ssion could not exam ne
his conplaint of msuse of power against the judges referred to
in paragraph 2.4 above, as it was submtted subsequent to his
application to the Commssion. In respect of the second

al | egation, the author observes that he al so was not notified of
the date of the hearing and was therefore unable to prepare his
case properly; he further notes that the decision of the Court of
Cassation of 22 February 1989 is final. Domestic renedi es
therefore are said to be exhausted.

The State party's infornati on and observati ons

4.1 The State party argues that the communication is
i nadm ssi bl e under article 5, paragraphs 2(a) and 2(b), of the
Opti onal Prot ocol

4.2 Wth respect to the author's conviction of assault and the
ensui ng judicial proceedings, the State party notes that the sane
matter was previously exam ned and di sm ssed by the European

Comm ssion of Human Rights. It recalls its reservation nade in
respect of article 5, paragraph 2(a), of the Qptional Protocol
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(see paragraph 3.4 above), and submts that this part of the
conmuni cati on shoul d be decl ared i nadm ssi bl e under t hat
provi si on.

4.3 As to the author's conplaint directed against the judges of
the Tribunal Correctionnel and the Court of Appeal, the State
party contends that it is inadmssible on the ground of

non- exhausti on of donestic remedi es, since the author w thdrew

his conplaint on 13 June 1989. In addition, the State party notes
that the author never deposited the security ("consignation") of
3,000 French francs requested by the senior exam ning nagi strate
(doyen des juges d'instruction ), which would, in any event, have
resulted in the conpl aint being decl ared i nadm ssi bl e, pursuant

to article 88 of the French Code of Oimnal Procedure.

| ssues and proceedi ngs before the Conmittee

5.1 Before considering any clains contained in a comruni cation
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Qptional Protocol to the Covenant.

5.2 The author has challenged the State party's contention that
he failed to exhaust avail abl e donestic renedies in respect of
hi s conpl aint agai nst the judges of the Tribunal Correctionnel
and the Court of Appeal. For the reasons set out in the follow ng
par agraph, the Commttee need not pronounce itself on this point.

5.3 The Coomttee notes that the conplaint pertains to the

eval uation of evidence and alleged bias of the judges in the
case, and recalls its established jurisprudence that it is
generally for the appellate courts of States parties to the
Covenant to evaluate facts and evidence in any given case. It is
not in principle for the Coomttee to nake such an eval uati on or
chal l enge the notivation of decisions handed down by nati onal
courts, unless it can be ascertained that the eval uation of
evidence was clearly arbitrary or anounted to a denial of
justice, or that the judge manifestly violated his obligation of
inmpartiality. Although it has been requested to examne matters
bel onging into the latter category, the Commttee considers that
whil e the author has sought to substantiate his allegation, the
material before it does not reveal that the conduct of either
trial or appeal suffered fromsuch obvi ous defects. Accordingly,
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the communi cation is inadmssible as inconpatible with the
provi sions of the Covenant, pursuant to article 3 of the ptional
Pr ot ocol .
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6. The Human R ghts Conmttee therefore decides:

(a) That the comrunication is inadmssible under article 3
of the ptional Protocol;

(b) That this decision shall be comunicated to the State
party and to the author of the communication.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



