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ANNEX **/

Decision of the Hunan Rights Commttee under the ptiona
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cati on No. 408/ 1990

Submtted by : WJ.H [name del et ed]

Alleged victim: The aut hor

State party : The Net her| ands

Date of communication : 15 Novenber 1989 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 22 July 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the comunication (dated 15 Novenber 1989) is
WJ.H, acitizen of the Netherlands, currently residing in
Belgium He clains to be a victimof a violation by the

Net herl ands of article 14, paragraphs 2 and 6, of the

I nternational Covenant on Gvil and Political Rghts. Heis
represented by counsel.

The facts as submtted by the author

2.1 The author was arrested on 8 Decenber 1983 and kept in pre-
trial detention until 8 February 1984. On 24 Decenber 1985, the
Arnhem Court of Appeal convicted himon a variety of crimnal
charges, including forgery and fraud. On 17 March 1987, the
Suprene Court ( Hoge Raad ) quashed the earlier conviction and
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referred the case to the 's-Hertogenbosch Court of Appeal, which
acquitted the author on 11 May 1988.

**/ Made public by decision of the Human R ghts Commttee.
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2.2 Pursuant to sections 89 and 591a of the Code of Cimnal
Procedure, the author subsequently filed a request with the 's-
Her t ogenbosch Court of Appeal for award of conpensation for
damages resulting fromthe time spent in pre-trial detention and
for the costs of |legal representation. Section 90, paragraph 1,
of the Code of Oimnal Procedure provides that, after an
acquittal, the Court may grant conpensation for reasons of
equity. On 21 Novenber 1988, the Court of Appeal rejected the
author's request. The Court was of the opinion that it would not
be fair to grant conpensation to the author, since his acquittal
was due to a procedural error; it referred in this context to the
j udgnent of the Arnhem Court of Appeal of 24 Decenber 1985, by
whi ch the author was convicted on the basis of evidence that

| ater was found to have been irregul arly obtai ned.

2.3 The author clains that, as no legal renedy for the denial of
conpensation is avail abl e, domestic renedi es have been exhaust ed.

The conplaint :

3.1 The author clains that the 's-Hertogenbosch Court of Appeal,
by its decision of 21 Novenber 1988, violated his right to be
consi dered i nnocent, pursuant to article 14, paragraph 2, of the
Covenant. He submts that, since he was not found guilty by the
court, he should not suffer financial damage as a result of the
institution of crimnal proceedings against him

3.2 He further contends that the failure to grant him
conpensation constitutes a violation of article 14, paragraph 6,
of the Covenant. He clains that the judgnment of the Arnhem Court
of Appeal of 24 Decenber 1985 was a final decision within the
meani ng of article 14, paragraph 6, because it was the judgment
of the highest factual instance. In this context, he argues that
t he subsequent judgments acquitting the author, constitute "new
facts" within the neaning of article 14, paragraph 6. He finally
clains that his pre-trial detention should be considered

equi valent to "punishnent” in said paragraph.

The State party's observations and author's comments

4.1 By submssion of 9 July 1991 the State party argues that the
communi cation is inadmssible on the ground of non-exhaustion of
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donestic renedies. It submts that the author did not invoke
article 14, paragraph 6, of the Covenant when requesting
conpensation, but only argued that doubt concerning guilt or

i nnocence should not be allowed to influence his right to
conpensation under article 89 of the Code of Oimnal Procedure.
The State party further contends that the author coul d, pursuant
to article 1401 of the GQvil Code, have denmanded conpensation in
a civil action.

4.2 The State party also argues that article 14, paragraphs 2
and 6, of the Covenant does not apply to the author's case, and
that the communication is therefore i nadm ssible as inconpatible
with the provisions of the Covenant under article 3 of the

Opti onal Prot ocol

4.3 The State party submts that the presunption of innocence,
within the nmeaning of article 14, paragraph 2, does not preclude
the inposition of pre-trial detention; it refers in this
connection to article 9, paragraph 3, of the Covenant. It states
that the author did not submt that his detention was unl awf ul
and argues that no provision of the Covenant grants an accused
the right to conpensation for having undergone |awful pre-trial
detention, in the event that he is subsequently acquitted.

4.4 The State party further notes that the judgnent of the
Suprene Court of 17 March 1987 cannot be regarded as a "new fact”
within the nmeaning of article 14, paragraph 6, but that it is the
out cone of an appeal and as such a continuation of the
proceedi ngs concerning the facts conducted before the | ower
courts. It also argues that, since an appeal to the Suprene Court
is the final donestic remedy, the judgnent of the Arnhem Court of
Appeal of 24 Decenber 1985 cannot be regarded as a "fina
decision". Finally, it contends that pre-trial detention cannot
be consi dered as puni shnent within the meaning of article 14,
paragraph 6, as it is an initial coercive nmeasure and not inposed
as a result of a conviction.

5.1 In hisreply to the State party's observations, the author
contests that a civil action under article 1401 of the Gvil Code
is available to him He submts that a civil claimfor
conpensation is only possible in case of governnental tort and
refers in this connection to a judgnent of the Suprene Court of 7
April 1989. Since his pre-trial detention is to be considered
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lawful, the question of tort does not arise in his case. He
further submts that it is highly unlikely that a civil court
will refute the crimnal court's judgment.
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5.2 The author also states that he was not obliged to invoke the
specific articles of the Covenant during the court proceedings.

In this context, he refers to the Commttee's Views in

communi cati on No. 305/1988 ! He submts that his argunent that
doubt about guilt or innocence should not be allowed to influence
his right to conpensation, clearly referred to the presunpti o
innocentiae , as reflected in article 14, paragraph 2.

5.3 The author submts that the interpretation by the State
party of article 14, paragraphs 2 and 6, is too restrictive. He
argues that there is no reason to nmake a distinction between a
reversal of a conviction and an acquittal on appeal, as far as
conpensation for damages is concerned. He further stresses that
an accused, who has not been proved guilty according to the | aw,
shoul d not bear the costs incurred in connection with the
crimnal prosecution. In this connection, he submts that his
acquittal was exclusively due to the | egal assistance provided by
his counsel. He argues that under these circunstances the
principle of fair procedure inplies that the acquitted accused
cannot be burdened with the costs of the defence.

| ssues and proceedi ngs before the Conmittee

6.1 Before considering any clains contained in a conmuni cation
the Human R ghts Coommttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Qptional Protocol to the Covenant.

6.2 Wth respect to the author's allegation of a violation of
the principle of presunption of innocence enshrined in article
14, paragraph 2, of the Covenant, the Conmttee observes that
this provision applies only to crimnal proceedings and not to
proceedi ngs for conpensation; it accordingly finds that this
provi sion does not apply to the facts as submtted.

6.3 Wth regard to the author's claimfor conpensation under
article 14, paragraph 6, of the Covenant, the Commttee observes
that the conditions for the application of this article are:

! Hugo van Alphen v. the Netherlands , Views adopted on 23 July
1990, paragraph 5.5.
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(a) A final conviction for a crimnal offence;
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(b) Suffering of punishment as a consequence of such
convi ction; and

(c) A subsequent reversal or pardon on the ground of a new
or newy discovered fact showi ng conclusively that there has
been a mscarriage of justice;

The Comm ttee observes that since the final decision in this
case, that of the Court of Appeal of 11 May 1988, acquitted the
aut hor, and since he did not suffer any punishment as the result
of his earlier conviction of 24 Decenber 1985, the author's claim
is outside the scope of article 14, paragraph 6, of the Covenant.

7. The Human R ghts Conmttee therefore decides:

(a) That the communication is inadmssible under article 3
of the ptional Protocol;

(b) That this decision shall be transmtted to the State
party, to the author and to his counsel.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]
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