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Abbr evi ati ons
ANC African National Congress
CBO Conmuni t y- based organi zati on
CSS Central Statistical Services
DACST Department of Arts, Culture, Science and Technol ogy
DWAF Department of Water Affairs and Forestry
ECD Early Chil dhood Devel opnent
| DASA Institute for a Denpcratic South Africa
| MC Inter-Mnisterial Commttee on Young People at Risk
| MCD I nt egrated Managenment of Chil dhood Di seases
I MCG Inter-Mnisterial Core Goup
I SS I nternational Social Services

Kempt on Park A suburb outside Johannesburg where the negotiations for a
peaceful transition to denocracy took place.

NCPS National Crime Prevention Strategy
NCRC National Children's Rights Commttee
NI PI LAR Nati onal Institute for Public Interest Law and Research
NPA Nati onal Programme of Action for Children in South Africa
NPASC Nati onal Programme of Action for Children in South Africa
Steering Comm ttee
PAC Pan Africani st Congress
PSNP Primary School Nutrition Programe
RDP Reconstructi on and Devel opnent Programme
SACP Sout h African Comruni st Party
SADC Sout hern African Devel opnent Comunity
SANGALA Sout hern African National Ganes and Leisure Activities
TRC Truth and Reconciliation Conm ssion
The terms “African”, “Coloured”, “lIndian” and “White” are apartheid

classifiers. Because these racial classifications correspond so strongly with
econom ¢ and soci al status and poverty, they have been retained until such
time as greater equity between race groups has been achieved. As elsewhere in
the world, the term*“Black” is preferred (to Col oured, Indian and African) in
some political circles. It is, however, not universally accepted. Despite
the efforts to build national unity, nonmenclature in South Africa is subject
to divisions and tensions that may take decades to eradicate.
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Executive Summary

Chapter | contains an overvi ew of measures taken by the South African
Government, building on the work previously undertaken by civil society, to

meet the requirenments of the Convention. It spells out the constitutiona
rights of the child and lists |legislation passed in the |ast two years, as
well as legislation currently tabled in Parliament or in preparation. It

details other nmeasures such as other conventions ratified, policy

devel opnents, and research projects of the South African Law Comm ssion
affecting children. It also describes the reporting process, steps taken to
ensure coordi nati on and sone budgetary consi derations.

The structures, nechani snms and processes of the Inter-Mnisteria
Conmittee and the National Programme of Action as vehicles for inplementation
are briefly described. The decentralization of the NPA is highlighted as an
i nportant factor in pronoting |local action. Measures taken to nake the
Convention wi dely known are outlined and a |ist of achievenents is provided.
In addition, a way forward is highlighted.

After a short discussion about the current environnent as it relates to
the Constitution, the current |egislative framework and customary | aw,
chapter Il provides a “definition” of childhood in specific situations. These
i nclude: |egal age of marriage, guardi anship and custody of the children of
m nors, legal entitlenent to representation in court, the obligation to give
evi dence, the trial and inprisonnment of children, the age of crimna
capacity, the age of consent to sexual intercourse, consent to medica
treatment, age of mlitary service, age of enployment, age of schooling and
compul sory education, voting age, age for the consunption of alcohol and
tobacco and the age at which a licence for a firearmmy be acquired.

Wher e necessary, inconsistencies between the |law, the Constitution and
the Convention have been identified. The rationalization of the current
status of children, defined under 27 |aws and Acts, is highlighted as a
chal | enge.

| ssues discussed include the need to strike a bal ance between the
definition of the child where it concerns the right to protection and the
definition of the child where it concerns the right to enpowernent and
deci sion making. The inportance of considering not only chronol ogi cal age,
but maturity and devel opnent is briefly considered.

The first required heading in chapter 11l is the “Principle of
non-di scrimnation”. The |legal and constitutional context is outlined in sone
detail, as is the fact that there remains, both in law and in practice,
wi despread discrim nation. The considerabl e achievenents of Governnent in
this regard are, however, spelt out. It is observed that the previous system

based as it was on institutionalized racism makes this area a particularly
i mportant and difficult challenge.

The second heading is the “Best interests of the child”. Here attention
is given to the significant research of the SA Law Comm ssion, as well as
proj ects undertaken by Government to secure conformty with the Convention
and, indeed, the Constitution
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The third heading is the “Right to |life, survival and devel opnment”.
This section covers both the | egal and constitutional requirenments and | ega
changes made with respect to the right to life, and descri bes neasures taken
by Governnent to inprove the quality of life, the right to survival and the
devel opnent of children. Particular attention is drawn to the goals and
projects of the RDP and the various departnents charged with the delivery of
servi ces.

The fourth heading is “Respect for the views of the child”. Here again
t he various pieces of legislation ainmed at achieving this are highlighted, and
areas where the practice does not conformto the |egislative requirenents or
where the law itself is deficient or self-contradictory are mentioned.
Programes hi ghlighted include the Children's Broadcasting Summt, the
Children's Charter, the Youth Comm ssion and the proposed new juvenile justice
system

Chapter |1V spells out the civil rights and freedons required by the
Convention and measures South Africa's performance agai nst these standards.
The categories are as follows: Nanme and nationality, Preservation of
identity, Freedom of expression, Freedom of thought, Freedom of conscience and
religion, Freedom of association and peaceful assembly, Protection of privacy,
Freedom of access to appropriate information, The right not to be subjected to
torture, inhuman and degradi ng treatment or punishnment.

The corresponding rights in the Constitution are highlighted, as are
t he | egal changes that have been made. Under the headi ng Context and
i npl enment ation, both inprovenents and probl em areas are highlighted. A “way
forward” is identified.

The vari ous programmes ainmed at inproving the health and wel fare of
children are described in chapter Vwithin the context of the overall process
of health restructuring. Particular promnence is given to strategies to
pronmote equity which include the policy of providing free health care for
children and pregnant wonen, and inter-sectoral initiatives such as the
primary school nutrition programe. Programres and services provided by the
Departments of Health and of Welfare to address the plight of children are
described, with special attention given to the need to address issues such as
child survival and devel opment, as well as the emerging priorities of H V/ Al DS
and disability.

Chapter VI acknow edges the variety of famly forns found in
South Africa, and includes previously unrecognized marri ages entered into
under religious, customary and common law. It also recognizes the |arge
nunber of single-parent relationships in South Africa. The areas covered are:
Par ent al gui dance and responsibilities, Separation of children from parents,
Fam |y reunification, Illicit transfer and non-return of children, Recovery of
mai nt enance for children, Children deprived of fam |y environment, Adoption
Periodic review of placements, Abuse and negl ect, including physical and
psychol ogi cal recovery and social integration. Under each area the |egal and
constitutional framework is provided, together with a description of measures
taken and progranmes devel oped or in devel opnent. Discrepancies, |ega
i nconsi stenci es and neasures that still need to be taken are descri bed.
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I ssues highlighted include an exam nation of welfare | aws, policies and
programes which focus on prompting equity and target the marginalized and the
poor; new policies in special areas; residential care and new child and youth
care systens; child support to enhance famly life; the revision of the Child
Care Act, and the harnonization of customary laws with legislation in a
sensitive manner.

Chapter VIl describes education, sport, leisure and cultural activities.
Under Education, the | egacy of disadvantage is described in sone detail to
provi de some context for what follows, particularly with regard to the
South African Schools Act. The provisions of this Act and its departure from
the previous educational environment are spelt out in sone detail. Practica
programes and provincial achievements are detail ed under the headi ng Cont ext
and i npl enent ati on.

Under Sport, leisure, cultural and recreational activities, the
i mportant relationship between culture and education is highlighted and the
Nati onal and Provincial Arts Councils are referred to. A nunmber of sports
programes, particularly the achi evenents of the SANGALA projects, are
descri bed.

A “way forward” is once again identified.

Chapter VIII refers to the fragnmentation of |egislation on children
with responsibility spread across vari ous governnent departnents. From
South Africa's point of viewthis is a significant chapter as it enables the
report to identify categories of children and vul nerable groups. It is here
that some additional information, not specifically required by the Convention
framewor k, has been suppli ed.

Under Children in states of emergency, attention is given to the status
of refugee and asyl um seeking children and the problens they face. The
various programmes avail able to assist refugee children are described, as is
the |l egislative framework which currently governs South Africa's response to
the refugee question.

Under Children in armed conflict, an attenpt is nmade to provide a
background agai nst which the majority of children lived their lives in the
apartheid years. The role of children in the |iberation struggle, their
oppressi on under states of energency, and the conscription of white nmale youth
are briefly described. The Legal and constitutional framework attenmpts to
pl ace the argument within an international context and nakes reference to the
Machel study and the OAU Charter. It highlights the governnent ban on the
use, production and trade in anti-personnel |andm nes. Measures for physica
and psychol ogi cal recovery and social integration, including the work of the
Truth and Reconciliation Comm ssion, are briefly described.

Under children involved with the system of admi nistration of juvenile
justice, sone considerable attention is given to the constitutiona
requi renents and attenpts to conformto this in practice. The chapter
descri bes the proposals of the SA Law Comm ssion |Issue Paper on Juvenile
Justice and other relevant policy in this area. The section is divided
(according to the Convention guidelines) into The adm nistration of justice
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and children deprived of their liberty. There are, inevitably, areas of
overlap, particularly with regard to the proposed new juvenile justice system

Under Children in situations of exploitation, including physical and
psychol ogi cal recovery and social reintegration, various areas of reporting
are required. These include:

(a) Econom c exploitation of children including child | abour, where
the constitutional and | egal requirenents are described, with particul ar
reference to the Basic Conditions of Enploynment Anmendnent Act and the
provisions of the new bill. The social and econom c challenges to be net in
i mposing regulations with regard to child | abour are al so descri bed;

(b) Under Drug abuse, the report lists the legislation relating to
such matters and describes the work of the task teamon children and drugs.
Programmes and other initiatives are highlighted,

(c) Under Sexual exploitation and sexual abuse, the situation of
sexual | y abused children is described, as is the increasing problemof the
comerci al sexual exploitation of children. This section includes some detai
on this problemand its causes, and highlights the inadequacy of |ega
definitions, particularly with regard to the Sexual O fences Act of 1957.
Detail ed examination is given to this area as one requiring urgent attention
Pol i ci es and progranmes devel oped by Governnment are described and a way
forward is identified;

(d) Under Sale, trafficking and abduction, South Africa's adoption of
t he Hague Convention on Civil Aspects of International Child Abduction is
hi ghl i ght ed.

The final section, Children belonging to a mnority or indigenous group
poi nts out that the nost di sadvantaged group of children in South Africa is

the majority group. It highlights the enornmous chal |l enges of neeting the
requirenents identified in the RDP and provides some detail on attention given
by Governnent to | anguage and religious groups. It also highlights the

protecti ons extended by the Constitution to children belonging to mnority
groups.
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.  GENERAL MEASURES OF | MPLEMENTATI ON

A. Measures taken to harnoni ze South African law, policy and
practices with the provisions of the Convention (art. 4)

nstitution

Foll owing the ratification of the Convention on the Rights of the Child
e 1995, the Governnent sought to bring |legislation, policy and practice
e with the requirements of the Convention. This is clearly reflected in
n 28 of the Bill of Rights of the Constitution (1996), which deals
ically with the rights of children, in addition to the rights they enjoy
ere in the Bill of Rights. It reads as follows:

“28 (1) Every child has the right:
(a) to a name and a nationality frombirth;

(b) to famly care or parental care, or to appropriate
alternative care when renoved fromthe famly environnent;

(c) to basic nutrition, shelter, basic health care services and
soci al services;

(d) to be protected from maltreatment, neglect, abuse or
degradati on;

(e) to be protected fromexploitative |abour practices;

() not to be required or permtted to performwork or provide
servi ces that

(i) are inappropriate for a person of the child s age; or

(ii) pl ace at risk the child s well-being, education
physi cal or nmental health or spiritual, noral or
soci al devel opnent;

(9) not to be detai ned except as a neasure of last resort, in
whi ch case, in addition to the rights a child enjoys under sections 12
and 35 [relating to freedom and security of the person and rights of
arrested, detained and accused persons], the child nay be detained only
for the shortest appropriate period of tine, and the right to be:

(i) kept separately from detai ned persons over the age of
18 years; and

(ii) treated in a manner, and kept in conditions, that take
account of the child' s age; and

(h) to have a legal practitioner assigned to the child by the
State, and at State expense, in civil proceedings affecting the child,
if substantial injustice would otherw se result; and
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(i) not to be used directly in armed conflict, and to be
protected in tines of arned conflict.

(2) Achild s best interests are of paranmount inportance in every
matter concerning the child.

(3) In this section "child means a person under the age of
18 years.”.

2. VWhile article 28 offers far-reaching opportunities for CGovernnment and
civil society to protect its nost vulnerable citizens, remants of apartheid

| egislation remain on the books. There is an urgent need to continue
reviewi ng and revising | egislation and policies which affect children in order
to align themw th the Convention and the Constitution

Framewor k of the National Programme of Action for South African Children *

3. Ratification of the Convention on the Rights of the Child committed
South Africa to inmplementing a “first call for children” whereby the needs of
children are consi dered paranount throughout the Governnent's devel opnment
strategies, policies, programmes and services. This principle was adopted by
the Reconstruction and Devel opment Progranme (RDP) and is the basis of

South Africa's commtments to children

4, The National Programme of Action (NPA) is the instrunment by which
South Africa's commtnments to children are being carried out. It is a
mechani smfor identifying all the plans for children devel oped by governnent
departnments, non-governmental organi zations (NGGs) and other child-rel ated
structures, and for ensuring that these plans converge in the framework
provi ded by the Convention, the goals of the Wrld Sumrit for Children, and
the country's devel opnent programe.

5. In April 1996, the Cabi net approved the NPA framework and its

i mpl enentation by relevant ministries and departnments. The NPA is therefore
not a separate plan for children; it is an integration of all the policies and
pl ans devel oped by governnment departnents and NGOs to pronote the rights of
children as enbodi ed in the Convention

6. The NPA has been structured by policy cluster areas. For each policy
cluster, goals have been set, and rel evant responsi ble departnments and their
nati onal strategies identified. |Inplenentation of a nmonitoring systemis in

progress. ?

7. Its devel opnent has been constrained by difficulties encountered in
defining indicators with which to nmeasure the overall well-being and rights of
children, and not just their survival, devel opnment and protection

Legi sl ation
8. Legislation is introduced in Parliament by the mnisters responsible for
specific areas of work in government. |In addition, the South African Law

Commi ssi on, a permanent body, conducts investigations into various areas of



CRC/ C/ 51/ Add. 2
page 10

the aw and |l aw reform Since the 1994 election, a culture of broad
consul tation has been introduced at all stages of the | aw maki ng process.

9. A |l arge nunber of statutes affecting children were approved by
Parliament between 1995-1997. Anpbngst these:

(a) The National Youth Comm ssion Act (1996) creates a commission to
coordi nate and devel op an integrated national youth policy and devel opnent
pl an;

(b) The Legal Aid Amendnent Act (1996) ensures that every detainee and
accused person has the right to consult with a | egal practitioner of his or
her choi ce and, where substantial injustice would otherwi se result, to be
provided with the services of a legal practitioner by the State or with | ega
representation at State expense

(c) The Hague Convention on the Civil Aspects of International Child
Abduction Act (1997) facilitates the inplenentation of the Hague Convention
restricting the wongful renmoval of children across international boundaries
and establishing a procedure to restore children to their rightful custody as
soon as possi bl e;

(d) The Crimnal Procedure Amendment Act (1996) ainms to address
probl ems caused by delays in the adm nistration of justice;

(e) The Films and Publications Act (1996) introduces measures,
inter alia to protect children fromexploitation through child pornography and
exposure to inappropriate materi al

() The National Education Policy Act (1996) nmkes provision for
m ni mum norns and standards in education

(9) The South African Schools Act (1996) provides for the
transformati on of South African schools; 3

(h) The National Qualifications Authority Act (1996) sets in place
structures which nake possible the articul ation of education qualifications in
all the education sectors;

(i) The Di vorce Amendnent Act (1996) allows all people in South Africa
to use divorce procedures that previously applied only to civil marriages;

(j) The Child Care Amendment Act (1996) brings the 1983 Child Care Act
inline with the new Constitution and the Conventi on, by enhanci ng neasures to
protect children and pronote their rights. These include neasures to
recogni ze i ndi genous and religious marri ages, adoption, street children
shelters and | egal representation of children

(k) Amendnents to section 29 of the Correctional Services Act (1995
and 1996) were introduced as a tenporary neasure to provide for children
awaiting trial to be detained in prisons or police cells where no secure care
facilities are avail abl e;
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(1) The Abolition of Corporal Punishnent Bill (1997), in line with the
Constitutional Court judgenent that juvenile whippings are unconstitutional
repeal s or amends all statutory provisions allowi ng courts to inpose corpora
puni shment .

Leqgi sl ati on pending

10. The following bills have already been introduced into Parlianment or are
expected to be introduced and pronmoted during the 1997 parliamentary session

(a) The Powers of Natural Fathers of Extramarital Children Bill (1997)
provides that a natural father has the right to be notified of the inpending
adoption of his extramarital child,

(b) The Divorce Courts Amendment Bill (1997) deracializes the "Bl ack”
di vorce courts as a shot-term neasure until famly courts can be established
and extends the power of the Ofice of the Fam |y Advocate to these courts;

(c) The Assessors Bill (1997) ainms to expand the |ay assessor system
in the lower courts to enhance comunity involvement in the crimnal courts;

(d) The Wtness Protection Programre Bill (1997) provides for the
establishnment of an office responsible for the protection of w tnesses
(i ncluding children) who have given or will be required to give evidence in
crimnal proceedings or before a comr ssion

(e) The Establishment of Family Courts Bill (1997) provides for the
establishment of famly courts for the adjudication of all famly-rel ated
matters;

(f) The Mai ntenance Anendnent Bill (1997) addresses problenms relating
to mai ntenance for wonen and chil dren

(9) Amendnents to the Crimnal Procedure Act will provide for tighter
bail requirenments and mni num sentences. Under discussion at present is the
i ssue of whether older children should or should not be exenpted fromthese
provi si ons;

(h) The Bill on Hi gher Education (1997) is ained at the restructuring
of higher education

| nt ernati onal conventions

11. In addition, two international conventions are due to become part of the
domestic | aw through the Convention on the Elimnation of All Forms of Racia
Discrimnation Bill (1997) and the Convention against Torture and O her Cruel

I nhuman, or Degrading Treatnent or Punishment Bill (1997).

Policy

12. Several departnments, notably the Departnments of Health, Welfare, Housing
and Education, have enbarked on the transformation of policy in order to bring
it inline with international human rights instrunents such as the Convention
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South African Law Conm SSion

13. The South African Law Comm ssion has recently appoi nted project
committees to look into |egislation on the prevention of famly violence and
children in difficult circunstances and H V/ AIDS policy in schools. These

i nclude the Project Comrittee on Juvenile Justice, which will draft

| egislation for the creation of a new juvenile justice system and the Project
Committee on Sexual O fences by and against Children, which will draft

| egi slation on the protection of sexually abused children

14. The South African Law Comm ssion has al so recently appointed a project
conmittee whose task it will be to revise the Child Care Act (1983). The
commttee may extend the scope of this review to include other |egislation
affecting children and the harnoni zation of customary law as it affects
chi | dren.

Steps taken to ensure periodic evaluation of progress in the inplenentation of
the Convention at national and provincial levels, including preparation of
periodic reports to Governnment

15. The terms of reference for the National Programre of Action Steering
Committee (NPASC) make provision for the production of progress reports to
Cabi net to be presented annually and whenever required. These reports reflect
progress at national and provincial |evels and provide an opportunity to

i dentify shortcom ngs and to devel op plans to overcome them

16. The first report on the progress of the NPA was presented in March 1997.
Its contents have been incorporated into this report.

Steps taken to ensure coordination between econom ¢ and social policies

17. The RDP is the foundation for the reconstruction and devel opnent of
South Africa, as well as the basis for coordinating the econom ¢ and socia
policies of governnent. Children have been given priority throughout the RDP
(the “first call for children”), and several of the |ead progranmes of the RDP
focus on children's needs. These include:

(a) The Primary School Nutrition Progranmre;

(b) The provision of free health care at all levels of the public
health system for children under six years of age and pregnant and | actating
womnen;

(c) Uni versal access to primary education and to water

18. Soci al policies and progranmes devel oped within the overall framework of
reconstruction and devel opnment have been inpl enented al ongsi de a nacroecononi c
strategy 4 aimed at achi eving and sustaining higher rates of grow h,

enpl oynent and devel opnent .
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19. Concern has been expressed that nacroeconomn c strategies could have
adverse effects on social devel opnent and the reduction of disparities.
Consideration is being given to devel opi ng safety nets to guard agai nst such
effects and to ensuring that the goal of prompting equity is met.

Proportion of the budget devoted to social expenditures for children

20. There is no nechanismin governnent for assessing governnent spending on
children. Determ nation of resource allocation to programmes that benefit

chil dren has been constrained by the failure of nost government departnents to
identify children as a distinct honbgeneous group, and neither baseline

i nformati on nor budgetary trend anal yses are avail able. However, the

Chil dren's Budget project, convened by the Institute for a Denpcratic

South Africa (I DASA), has attenpted to address this problem by exam ning
government resource allocation to children and assessi ng whet her programes
adequately reflect the needs of children. This is the first account of
government spending on children in South Africa and will provide a baseline
for further analysis and for nonitoring trends over tine.

Extent to which international cooperation is designed to foster the
i npl enentation of the Convention (with proportion of international aid
allocated to progranmmes for children)

21. At the national level, the first call for South Africa's children has
been supported by a nunber of international and bilateral donors. A
substantial proportion of international aid is provided in the form of
techni cal assistance to build capacity at national and provincial |evels.
NGOs al so receive assistance fromthe international comunity, and nationa
| egislation is being formul ated to guide funding arrangenents.

22. The NPA framework has been a useful instrument for facilitating the work
of international agencies in initiating programes and providi ng support for
chi | dren.

B. Existing or planned nmechanisnms at national., provincial and
local/community level for coordinating policies relating
to children and for nonitoring the inplenmentation of the
Convention (art. 42)

23. There is general consensus that the best vehicle for coordination is

t hrough a partnership between government and civil society. Before 1994,

civil society played a significant role in this regard but, since the first
denocratic elections, the prinme responsibility for coordination has shifted
fromcivil society to government. Government has accordingly initiated a
nunber of nechanisns to give effect to its commitnents to children through the
establishnment of a variety of structures. These include the Inter-Mnisteria
Core Goup (IMCG within Cabinet, and the National Progranme of Action
Steering Committee (NPASC) within government which has identified several task
groups to work in particul ar areas.
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Inter-Mnisterial Core Goup (IMG

24, The | MCG was nom nated by Cabinet in 1995 and conprises the Ofice of
the Deputy President and the Mnisters of Health, Welfare, Education, VWater
Affairs and Forestry, Finance, and Justice. The Mnister of Health is

Chai rperson of the IMCG  This group is charged with overseeing the process of
devel opi ng the NPA.

National Programe of Action Steering Conmittee

25. The NPASC conprises the Directors-Ceneral of the departnents
corresponding to the seven mnistries on the IMCG as well as representatives
fromthe National Children's Rights Cormittee (NCRC) representing

non- gover nnent al organi zati ons and UNI CEF South Africa. The NPASC is the
executive instrunment for overseeing the identification of plans,

i mpl enmentati on and co-ordination of all players to ensure conpliance with the
obl i gations of the Convention

26. Since its inception in 1995, the NPASC has co-opted representatives from
the foll owi ng departnments and structures to assist it in fulfilling its task:
the Departments of Correctional Services, Safety and Security, Foreign
Affairs, Labour, Provincial Affairs and Constitutional Devel opnment, the

ni ne provinces, the Inter-Mnisterial Conmttee on Young People at Ri sk, the
Human Ri ghts Conmi ssion, the Youth Commi ssion and the Truth and Reconciliation
Conmi ssi on.

27. The NPA Mnitoring Task Group is responsible for devel opi ng ways to
nmoni t or progress on the inplementati on of the Convention and the NPA
recommendations. It nust al so coordinate the production of reports to Cabinet
and to the United Nations Conmttee on the Rights of the Child. A Drafting
Team has been nandated to undertake the latter task.

28. Internally, the process involves annual progress reports to Cabinet.
These reports are intended to review the extent to which government is
succeeding in giving effect to its conmtnments to children, and hence the
reports focus mainly on governnental activity. The external nonitoring
requi rement demands a nore extensive review, which includes the conponents
enbodied in the first internal report, but nust also be expanded to include
all areas required by the Convention

29. The Communi cations Task Group is a second working group of the NPASC
The Task Group is charged with devel oping a plan for ensuring w de
di ssem nation of information about the NPA.  This group needs strengthening.

30. On each of these structures, there is representation from governnment and
fromcivil society. This partnership is also reflected in the process through
whi ch the country report has been conpil ed.
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O her _initiatives

31. In addition to these, the Council of Education Mnistries and the
heads of Educati on Departments (representing the provinces) advise the
nati onal M nister of Education on the coordination of the education of the
alnost 12 million children in the country.

32. The South African Human Ri ghts Comm ssion and the Departnent of Justice
have both introduced a special focus on children's rights.

C. Measures taken to make the principles and provisions
of the Convention widely known (art. 44, para. 6)

Gover nnent nmeasur es

33. The Conmuni cations Task Group of the NPASC is charged with devel oping a
plan for ensuring w de dissem nation of information about the NPA and the
Conventi on.

Civil society neasures

34. The NCRC is the main alliance representing NGOs and comrunity-based
organi zations (CBOs) dealing with children. This alliance has led the
advocacy of child rights since its inception in 1990 and continues to play a
vital role in publicizing the provisions of the Convention. The NCRC has
translated the Convention into the country's 11 official |anguages.

Measures to involve children

35. Children's participation in the inplenmentation of the Convention has by
and | arge been medi ated by NGOs. The mmj or achi evenents have been the
conveni ng of a national children's summt which resulted in the fornul ation of
the South African Children's Charter in 1995.

O her neasures

36. More recently, the United Nations invited children with disabilities to
participate in an international debate about their rights to participate.
Their recomrendations will be considered as part of South Africa's overal

di sability programme.

37. Education in children's rights is being introduced into the schoo
curriculum and some tertiary institutions are participating in the inform
i nternational university network on child rights convened under the auspices
of UNESCO. Both these efforts are ained at ensuring that education
institutions address child rights in practice, as well as through their
curricul a.

38. O her nmeasures include: the Children's Broadcasting Summt, the

decl aration of 16 June ® as National Youth Day and a public holiday, the
setting up of the Nelson Mandela Children's Fund, the prioritization of the
interests of children in the RDP and the acceptance by South Africa of the
African Charter on the Rights and Welfare of the Child.
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D. Achi evenents

39. South Africa has achieved nmuch in terns of its commtnents to the tenets
of the Convention on the Rights of the Child. These achievenents include:

(a) Inclusion in the new Constitution of section 28 which enshrines
the rights of the child;

(b) I ntroduction of |aws, policies and programmes to bring
South African legislation in line with the Convention

(c) Ratification of international conventions affecting, inter alia,
the rights of the child;

(d) Mai nstream ng the principles of the Convention in the country's
reconstruction and devel opnent franmework;

(e) Devel opnent of a National Programre of Action by civil society
prior to the election of the present government in 1994;

(f) Transfer of responsibility for the National Plan of Action to a
partnershi p between governnment and civil society;

(9) Conformty between the National Plan of Action and the Convention
on the Rights of the Child,

(h) Active participation in the inplenmentation of child rights by a
strong national alliance of NGOCs;

(i) Devel opnent by civil society of several instrunents to guide
policy and practice for children, including the South African Children's
Charter and the Children's Broadcasting Summt;

(j) Signing of the African Charter on the R ghts and Welfare of the
Chi | d;

(k) Establ i shnent of national and provincial structures to coordinate
i mpl enentati on of the Convention through the NPASC and its sectoral and other
wor ki ng groups;

(1) Active programmes and nmedia initiatives, training and the
devel opnent of appropriate materials translated into all official |anguages
and in child-appropriate formats - mainly by non-governmental organizations.

E. The way forward

40. There is a need to inprove intersectoral and interdepartnenta
col | aborati on.

41. Par t nershi p between governnent and civil society needs to be
consolidated, with space created for civil society in the various structures
of governnent. Several concerns have been expressed about the nature and
structure of this partnership. These have been di scussed extensively over the
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past two years, both within the NPASC and with various other groupings inside
and outside of government. Steps are being taken to address all of these
concerns in a systematic way. Concerns include:

(a) M ssing of opportunities provided by the NPA for addressing al
aspects of the Convention and giving equal attention to civil rights and
freedons;

(b) M ssing of opportunities to harness a wi de range of experiences
and expertise through the identification of players, their roles and
responsibilities, in order to give full effect to the inplenentation of the
pl an; and

(c) Need to decentralize to community |evel and to diversify the
process to include nore players outside of government.

42. In addition, there is a need to inprove instrunents, indicators and the
process of nonitoring at all |evels of governance.
43. Future activities nmust focus on

(a) Budget ary arrangenents in favour of children;

(b) Devel opnent of indicators which neasure all aspects of child
wel | - bei ng;

(c) Rol es and contributions of NGOs, with a special enphasis on the
i npact of proposed | egislation to guide and nonitor donor funding to NGOs, and
the structuring of |inkages between NGOs and government;

(d) Strengt hening of effective government structures for children

(e) | mpl ement ati on of the Convention at |ocal |evel;

() Accel erating children's participation in the process, especially
younger chil dren.

1. DEFINITION OF THE CH LD

A. Ceneral comentary

44, The process of redrafting laws to nmeet the requirenments of the
Convention has already begun. It is possible that the review of the Child
Care Act (1983) by the South African Law Commission will include a broad

review of legislation on children and their |egal status, including the Age of
Majority Act (1972), and the Children's Status Act (1987).

45, In addition, reforms are under way of laws relating to juvenile justice;
| egal protection for children who have been subjected to sexual abuse; child
evi dence; the reporting of child abuse, and a review of crimnal offences in

t he Sexual OFfences Act (1957).
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46. Anot her challenge is the incorporation of customary and religious |aw
systens and their harnonization with both common | aw systens and with the
Convention. Customary law, the private | aw | egal system affecting the
majority of South Africa's children, is in a state of transition. This is a
result of the adaptation of customary |aw practices to urban settings, a cash
econony and evol ving notions of gender equality. Custonmary |aw does not

i ncorporate legal rules that apply according to chronol ogi cal age, but rather
differentiates status according to gender (the perpetual tutel age of the
marri ed woman), and the passage of rites (for exanple, rights acquired after
initiation).

47. The South African Law Comm ssion is currently scrutinizing customary | aw
rules that regulate the position of children in order to ensure that the
equal ity clause of the Constitution is not unduly infringed.

48. A further challenge will be to give practical effect to the principle of
children's participation in judicial and adm nistrative proceedi ngs. The
necessary legislation in relation to children's court inquiries is now on the
statute book, but there is nevertheless a comon |aw rule that children have
no i ndependent |ocus standi in court w thout parental assistance until they
are 21 years ol d.

49. Al t hough the Constitution allows for |egal representation of the child
(at State expense if necessary) where substantial injustice would otherw se
result, it is not clear how the conmon |aw will be affected by this. It is

not obvious, for exanple, that in custody disputes the child would be entitled
to a voice; nor that the child s view, if heard, would carry great weight.

The Fam |y Advocate is an institution set up to protect the interests of
children in divorce and custody matters and is one vehicle through which
account is taken of the child' s views, where the child is of the age and
maturity to express them The institution of the Fam |y Advocate is likely to
be extended when South Africa |aunches famly courts.

50. At present, there are | arge nunbers of children in South Africa who do
not enjoy the protection that the notion of childhood inplies. These range
fromchildren who work, to children who live independent |lives on the streets,
to girl children who thensel ves are the care givers to younger siblings and
bear responsibility for the continuation of daily household Iife. There are
children who do not attend school

B. Definitions of chil dhood

51. By providing for the right of every child to a nane frombirth, the
Constitution recognizes birth as the start of l|egal status. Both the
Constitution and the Child Care Act (1983) define a child as a person under
the age of 18 years. However, national |aws defining children do not
uniformy conmply with the Convention, nor is there separate |egislation for
children in certain areas.

52. In common [ aw, “childhood” is seen differently and divided into three
age categories. Under 7 years, a child is known as an infans. At the
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attai nment of puberty (12 for girls and 14 for boys), another mlestone is
reached. From 21 years, the m nor achieves majority. A child and young
person's status in common | aw depends on these age categories.

C. Legal capacity

53. Al'l children have | egal capacity frombirth. This means that children
of any age may own property, although Iimtations are placed upon their
ability to act independently in regard to that property. Under the age of

7 years, the child has no | egal capacity to act: his or her guardi an nust act
on his or her behalf. |In conmon law, a mnor is regarded as being between the
ages of 7 and 21 years.

54, The Age of Majority Act (1972) says that a child will attain the age of
majority for the purposes of private |law at 21 years: for exanple, signing
contracts or appearing in litigation unassisted by a parent or guardian. The
Act provides for a court declaration of majority from 18 years of age. Unless
maj ority has been obtained by this means or another exception (such as
marriage), the minor under the age of 21 years is still subject to parenta
control over decision-making. Although there are exceptions, the general rule
is that a m nor cannot sign a contract that involves obligations w thout
parental assistance.

55. The WIlls Act (1953) permts a person of 16 years or ol der to nake a

will and to dispose of property in that will. A person of 14 can be a w tness
toa wll.
56. A person of 16 years or older is allowed to open a savings account in

his or her owmn nane. At 18 a minor is allowed to take out |ife insurance and
to pay the necessary prem unms w thout parental consent.

D. Legal age of nmrriage

57. M nors under the age of 21 require parental permssion to marry. \here
parents refuse consent, an application may be nmade to the Hi gh Court (as
guardian of all mnors). Further, if a boy below the age of 18 years, or a
girl below the age of 15 years wishes to marry, not only parental consent, but
al so the perm ssion of the Mnister of Hone Affairs nmust be obtained, unless
the High Court has already given its consent. No girl below the age of 12 or
boy bel ow the age of 14 may marry.

E. Guardi anship and custody of children of mnors

58. The Children's Status Act (1987) provides for the guardi anship and
custody of extramarital children where the nother herself is a mnor and
unmarried. |In such cases, guardianship is vested in the nother's own
guardi an, while she herself beconmes custodi an of the child.

F. Legal entitlenent to representation in court

59. The Constitution provides that a child under the age of 18 has the right
to a legal representative in civil proceedings affecting the child, to be
assigned by the State and at the State's own expense, if substantial injustice
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woul d otherwi se result. Although not in operation at the tinme of reporting,
the Child Care Anendnent Act (1996) spells out procedures for independent

| egal representation for children who are the subject of children's court
inquiries.

60. This provision will affect other legislation in view of the fact that a
person bel ow the age of 21 years cannot sue or be sued w thout parenta
assistance. This will need to be addressed.

G Ooligation to give evidence

61. There is no fixed lower age limt precluding a child frombeing a
witness in a civil or crimnal court case. The test is derived from conmon

| aw. does the child understand what it neans to tell the truth? |If the

i nvestigation reveals that the child has that understanding and maturity, he
or she will be competent to testify, even at a young age. However, rules of
evi dence require a child's evidence to be subjected to a cautionary rule, and
some form of corroboration is required

H  The trial and inprisonment of children

62. The Correctional Services Act (1959) defines a “juvenile” as being under
the age of 21 years. A draft amendnent to the Act, however, contains a
separate category for children, defined as persons under the age of 18 years.

63. There is as yet no separate juvenile justice systemin South Africa, and
children are tried by ordinary crimnal courts, although proceedi ngs where
children are accused must be held behind cl osed doors. There are other

i sol ated provisions requiring different procedures where children are accused,
such as assistance at a trial by parents or guardians.

64. The Constitution provides that children under the age of 18 nmay be
detained only as a measure of last resort and for the shortest appropriate
period of time. Whilst in detention, they nust also be held separately from
those over the age of 18. However, this legal rule is not consistently
applied in South Africa, and children are found detained in prisons with
persons over the age of 18 years.

65. There is thus a need to ensure conpliance with the rule that children
under 18 shoul d be detai ned separately fromthose over the age of 18, in the
i ght of numerous breaches of this rule.

66. I n Decenber 1996, the M nister of Justice appointed a project commttee
of the South African Law Conmmission to investigate the establishment of a
new juvenile justice systemfor South Africa. |Its initial report proposes

that the new juvenile justice systemshould apply to children bel ow the age
of 18 years.

67. Through the Inter-Mnisterial Conmttee on Young People at Risk, siXx
projects were established during 1996 to test the new policy framework for the
Child and Youth Care System The projects involve conmunities and multiple
sectors and focus on various aspects of the system including residentia
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care, foster care, early interventions and | egal proceedings. Approxi mtely
3,000 young people and their famlies have benefited fromthe successfu
i npl enentati on of the projects.

I. Age of crimnal capacity

68. Under common | aw, children are regarded as having crimnal capacity at
the age of 7 years, although between the ages of 7 and 14 there is a
presunption that the child |l acks crimnal capacity. This presunption can be
rebutted by the State if it is shown that the child knows the difference
between right and wong and has the ability to act in accordance with that
know edge.

69. Parliament is currently debating a bill which will address aspects of
sentencing in South Africa, anpngst other issues. The bill ains to enpower
certain courts to inmpose prescribed m ni mum sentences, depending on the

of fence category, unless there are reasons for deviation fromthis prescribed
sentence. The bill does not currently exenpt children, and the view has been
expressed that it may not, therefore, comply with Convention and
Constitutional requirenents that inprisonnent be used only as a neasure of

| ast resort and for the shortest appropriate period of tine.

70. In practice, the presunmption that a 7- to 14-year-old |acks crimna
capacity is fairly easily rebutted, and children under the age of 14 are often
arrested and convicted of crimnal offences. Children under the age of 14 are
to be found serving sentences of inprisonnent in South African prisons. In

I aw, children of 14 and above have the same crimnal capacity as that of an
adult and can be sentenced to inprisonment.

J. Age of consent to sexual intercourse

71. It is a crimnal offence to have sexual intercourse with a girl bel ow
the age of 16 with her consent, although the court may consider certain
mtigating factors [ Sexual O fences Act (1957)]. An offence in this category
is known as “statutory rape”. The Roman law principle that a girl under 12 is
irrebuttably presunmed incapabl e of consenting to sexual intercourse applies in
Sout h Afri ca.

72. Different age criteria apply, however, where boy children are concerned.
A boy is presumed to be incapable of consent to sexual intercourse bel ow the
age of 14. The statutory provision regarding crimnalization of sexua
activity with a boy (even with consent) is 19 years.

73. The age differential between boys and girls, which in effect
crimnalizes consensual honmpbsexual activity for boys bel ow the age of 18, wll
be the subject of a challenge in the Constitutional Court by gay rights

or gani zati ons.

74. The South African Law Comm ssion has appointed a project teamto review
the Sexual O fences Act (1957), with the purpose of introducing new
legislation in this field.
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K. Consent to nedical treatnent

75. The age at which children can consent to medical treatment is determn ned
by the Child Care Act (1983). This Act distinguishes two ages: 14 and 18.

At 14 years, a child is conpetent to deci de about nedical treatnent, but the
parent or guardian retains the right to give consent. At 18, a person gains
the right to consent to surgery, independent of his or her parent/guardian

76. The Choi ce on Term nation of Pregnancy Act (1996) provides that a m nor
defined as a femal e person bel ow the age of 18 years, nust be advised to
consult with her parents, guardians, famly nmenbers or friends before the
pregnancy is term nated. However, the term nation can proceed even if the

m nor chooses not to consult with them or if she does consult and they refuse
to agree to a termination. |In effect, since a termnation involves a surgica
procedure, the relevant provisions of the Choice on Term nation of Pregnancy
Act (1996) supersede the relevant provisions of the Child Care Act (1983) as
far as parental consent and term nation of pregnancy are concerned.

77. Al t hough a minor of 14 years has the ability in |aw to nake deci sions
about his or her nedical treatnent, the High Court, as the upper guardian of
mnors, is empowered to overrule the mnor's decision when it is in the

m nor's best interest, especially when a mnor refuses |ife-saving treatnent.

L. Age for mlitary service

78. The Constitution provides that no child below the age of 18 years nmay be
used directly in armed conflict. Although this right may be limted during a
state of energency, no limtation can be applied to a child under 15 years

ol d.

79. As donestic |egislation now stands, the m ninmum age for recruitnent into
the arned forces is 17 (see also chapter VIII).

M  Paid work
80. The Constitution requires protection for children under the age of 18

from perform ng work or providing services inappropriate for a person of that
child s age, as well as from exploitative |abour practices.

81. The m ni mum age of enploynment for children is specified in the Basic
Condi tions of Enploynent Act (1996) and the Child Care Act (1983). The Basic
Conditions of Enmpl oynent Act is being revised, and a new bill is presently

bei ng debated in Parlianent. This strengthens provisions on the prohibition
of child I abour, as well as protecting children in enployment between 15 and
18 years.

82. Whil e there have been pressures from organi zed | abour to increase the
age in the bill to 16 years of age, Cabinet recently took a decision that it
should remain at 15 years as this is the sane as the school -1 eavi ng age.

83. A practical point of concern is the nunber of children who work who are
bel ow t he m ni nrum age specified in the present legislation. Additionally,
there are reports of children being subjected to exploitative and hazardous
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work. At present, the child | abour provision appears in the Child Care Act
(1983) which is adm nistered by the Departnent of Welfare. But, in 1996
responsibility for child | abour issues was handed to the Departnent of Labour
because the Departnment of Welfare was unable to monitor child | abour issues
adequately and no resources for an inspectorate were avail able. There have

al | egedly been no prosecutions what soever instituted for violations of the
child | abour provision in the Child Care Act (1983). The new provisions wll
be enacted in the above-mentioned Basic Conditions of Enploynent Act, which
will be enforced by the Departnment of Labour. |In practice, though, it may not
be easy to enforce the rules of enploynent.

84. In addition, nmuch needs to be done to give effect to the provision
regardi ng compul sory schooling until 15 years of age.

N. Schooling and education

85. The Constitution grants every person the right to a basic education
The South African Schools Act (1996) provides for conpul sory educati on between
the ages of 7 and 15.

86. For details on significant changes in South African education, see
chapter VII
87. Children with disabilities experience great difficulty with regard to

access to schools. A policy (Wite) paper that provi des, anobngst other
things, for children with disabilities to be accommpdated in mainstream
schools was, at the tine of reporting, in its final stages of preparation

O. The right to vote

88. A person acquires the right to vote in elections at the age of 18.

P. The right to consunption of alcohol and tobacco

89. A person acquires the right to purchase al cohol and tobacco at the age
of 18.

Q The right to apply for a firearm

90. A young person has the right to apply for a licence for a firearmat the
age of 16. °©

I11. GENERAL PRI NCI PLES RELATI NG TO THE RI GHTS OF THE CHI LD

A. Non-discrinmnation (art. 2)

91. Section 9 of the Constitution provides that everyone is equal before the
| aw and has the right to equal protection and benefit of the law. It states
that equality includes the full and equal enjoynment of all rights and
freedons, and that, in pronoting the achievenent of equality, |egislative and
ot her measures may be introduced to protect or advance persons or categories
of persons di sadvantaged by unfair discrimnation. It also prohibits the
State or any person fromdiscrimnating unfairly, either directly or
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i ndirectly, against anyone on one or nore grounds, including race, gender
sex, pregnancy, marital status, ethnic or social origin, colour, sexua
orientation, age, disability, religion, conscience, belief, culture, |anguage
and birth. Finally, it places an injunction on the Government to enact

| egi sl ati on as soon as possible to prevent or prohibit unfair discrimnation

92. These requirenments are consistent with the provisions of article 2 of
t he Conventi on.

1. The |l egal context

93. The following bills, ainmed at meeting the requirements of section 9 of
the Constitution, have been introduced or are expected to be introduced in
Parliament during the 1997-1998 parlianentary session:

(a) Powers of Natural Fathers of Extramarital Children Bill (1997)
provides that the father has the right to be notified of the inpending
adoption of his extramarital child,

(b) The Convention on the Elimnation of All Fornms of Racia
Discrimnation Bill (1997) will make the International Convention on the
Eli m nation of Al Forms of Racial Discrimnation part of our donestic |aw

(c) Amendnents to the Children's Status Act (1987) provide for the
following anti-discrimnatory measures affecting children

(i) The presunption of paternity where it can be proved that the
al l eged father of the child had sexual intercourse with the
nmot her of the child at any time when that child could have
been concei ved;

(ii) The presunption of paternity where the alleged father
refuses to submit hinself to the rel evant bl ood tests;

(iii) The appoi ntnent of the nother's guardi an as guardi an of an
extramarital child where the nother is a nmnor, unless the
court deci des ot herw se;

(iv) The deem ng of any child born of parents who marry each
other after his or her birth as the legitimate child of
those parents for all purposes;

(v) Where the ganmete of any person outside of a marriage has
been used with the consent of both the woman and her husband
for the artificial insem nation of that woman, any child
born as a result of the artificial insem nation shall for
all purposes be deemed to be the child of that wonman and her
husband;



CRC/ C/ 51/ Add. 2
page 25

(vi) The status of any child conceived or born of a voidable
marri age shall not be affected by the annul ment of that
marri age, and no voi dable marriage may be annulled until the
court has inquired into and considered the interests of any
m nor or dependent child.

| nt ernati onal conventions

94. The International Convention on the Elimnation of Al Forns of Racia
Di scrimnation and the Convention agai nst Torture and O her Cruel, |nhuman or
Degradi ng Puni shnment have been ratified by South Africa and are due to be

i ncorporated in donestic |egislation

2. Context and inplenentation

Discrimnation in practice

95. There remains, both in law and in practice, w despread discrimnation
agai nst children, particularly the girl child. This includes, for exanple, a
difference in the m ninum age for sexual consent and nmarri age between boys and
girls, as well as gender discrimnation in respect of |aws on sexual violence
against children. In this respect the so-called “cautionary rule”, 7
secondary victim zation of rape victins, and definitions of rape and sodony
that fail to protect children are currently under investigation. 8

96. To identify instances of discrimnation in |aw and practice, Governnment
l aunched the NPA in 1995 in collaboration with NGOs (see chap. 1). A paralle
programe of |egislative reform including the above-nentioned investigations
by the South African Law Comm ssion, and a variety of practical programres
have been introduced.

97. I nstances of discrimnation which may occur under customary |aw wll
forma part of the South African Law Conm ssion's investigation into the
har moni zati on of customary law. |In addition, the present Marriage Act and

I sl ami ¢ Personal Law are being investigated for purposes of recognition and
har noni zat i on.

Mai_nt enance

98. Children have the legal right to maintenance fromtheir parents, but

many parents fail to neet this obligation. As a result, custodial parents

approach the courts to cl ai m mai ntenance on behalf of children from parents
who negl ect to support them (Mintenance Act (1963)).

99. An enpl oyer can al so be authorized to make paynents on behal f of a
parent who has been convicted for failure to pay maintenance. Maintenance
orders can be enforced between countries [Reciprocal Enforcenent of

Mai nt enance Orders Act (1963)].

100. However, paynent and collection procedures remain grossly inadequate,
and the mai ntenance systemis currently under review with a view to revising
both | aw and adm ni stration
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Child support benefit

101. Children whose parents or guardians are unable to support them are
entitled to a child support benefit. Until very recently (1997), nmaintenance
benefits were not available to African children. 1In order to introduce equity
in this regard, maintenance benefits have now been nmade available to al
children in need. The redistribution of available finances has necessitated
certain adjustnments. Thus, under the new arrangenents the amount paid is

| oner and the age range narrower (see chap. V).

Ref ugee and honel ess chil dren

102. The 1951 Convention relating to the Status of Refugees nakes no specia
provision for children. Wen determ ning the status of an unacconpani ed
m nor, his or her nmental devel opnent and maturity will be taken into account.
The authorities nust ensure that the best interests of the child are net.

103. A significant nunber of children |ive on the streets, including
unacconpani ed refugees and asyl um seekers.

104. Children who live or work on the streets are entitled to protection
through a children's court inquiry.

CGeneral concerns in respect of discrimnation

105. Discrimnation on the basis of status, activities, expressed opinions,
and beliefs of the child' s parents or famly nenbers is prohibited by
sections 9 and 28 of the Constitution. However, historic econom c and socia
di sadvant age, | ack of basic anmenities such as shelter and food, the particular
poverty of households in rural and urban informal areas, w despread

unenmpl oynment, inadequate welfare subsidies, |imted social security benefits
and ot her factors nentioned above place a consi derable burden on the State.

106. General corrective nmeasures envi saged include: anti-discrimnation

| egislation; reprioritization of the national budget to acconmpdate the
expansi on of existing shelters; the building and inprovenent of places of
safety; child support benefits and legal aid for children; sensitization

trai ning and capacity-building of role players; popul arization of the
Convention, the Constitution and other human rights instrunments which bear on
the rights of the child.

B. Best interests of the child (art. 3)

107. Section 28 (2) of the Constitution states that the child s best
interests are of paranount inportance in every matter concerning the child.
Furthernore, in ratifying the Convention, South Africa comritted itself to the
principle of a “first call for children” - nmaking the interests of the child
paramount in all spheres.
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Cont ext and i npl enment ati on

Children in conflict with the | aw

108. The South African Law Comm ssion Project Committee on Juvenile Justice
has published an issue paper for public consultation and di scussion. |ssues
rai sed include, inter alia, pre-trial detention and rel ease policy, diversion
juvenile courts, sentencing and nonitoring. The issue paper suggests that the
principal needs and interests of child offenders nust be taken into account,
that inprisonment of a child nust be a neasure of |ast resort and that al
custodi al sentences should be reviewabl e.

109. Anendnents to the Correctional Services Act (1995 and 1996) provide that
unconvi cted children nust not, unless it is unavoi dable, be detained in a
prison, police cell or a |ock-up, and that inprisonnment of child offenders
must be a neasure of last resort. The Inter-Mnisterial Committee on Young
People at Risk is ensuring that appropriate secure care is available for young
people awaiting trial and is facilitating the transformation of the child and
youth care system a conponent of which is the youth justice system

Child abuse and negl ect

110. A report was prepared in 1996 by the National Child Abuse and Negl ect
Conmittee in 1996 for consideration in the drafting of |egislation on juvenile
justice and the new Child Care Act. |In addition, a national registry of

sexual or child abuse offenders is planned.

111. The South African Law Comrission is reviewing the |aw regarding the
consent of young girls to sexual intercourse

112. Child abuse and neglect are on the increase and are cause for much
public concern. Covernnent, the nmedia and civil society have highlighted the
probl ems, and the Departnment of Justice is engaged in awareness-raising and
trai ning of personnel who deal with abused children. Appropriate care and
devel opnent programres are being established as part of the transformation of
the child and youth care system

113. The National Crinme Prevention Strategy (NCPS) has set up a programme
designed to ensure that the crimnal justice systemis victimcentred, and has
identified crimes agai nst wonen and children as priority areas.

Children and the justice system

114. A nunber of projects have been established or are planned, inter alia,
to i nprove court operations through the provision of pre-trial services (ained
particularly at assisting wonen and children), to introduce a w tness
protection progranme and to introduce children's representatives in courts. A
vol unteer progranmme to create a court-approved child advocate is al so under

i nvestigation.
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115. Famly courts are being established to deal with fanmily-related matters
and will include counselling services and support to child victinms of abuse.
It has been recomrended that maintenance issues fall under the jurisdiction of
this court.

116. Training progranmes have been established for comm ssioners of child
wel f are.

Ref ugee children

117. Wth regard to refugee children and children of illegal immgrants,
anmendnents are proposed to prevent the dilution of refugee children's rights.
The detention of refugee children in police cells and prisons is under

i nvestigation. Training by the Ofice of the United Nations H gh Conm ssioner
for Refugees (UNHCR) on the handling of refugee children by judicial officers
is al so proposed.

Family life and adoption

118. Wth regard to famly life and adoption (see further chap. VI):

(a) Every child has the right to know and be cared for by his or her
parents;

(b) Adoption can take place by a husband and wife jointly, a w dow or
wi dower or unmarried or divorced person, or a nmarried person whose spouse is
the parent of a child. Certain qualifying criteria are |aid down;

(c) The adoption nmust serve the best interests of the child. Religion
and cul tural background nust be taken into consideration. A child over
10 years ol d nust consent to the adoption

(d) An adoptive parent can apply for the setting asi de of an adoption
order in certain circunstances. In certain cases, consent may be dispensed
with.

Chil dren and drugs

119. The South African Law Commr ssion will investigate the protection of
children as users and traffickers of drugs and will propose draft |egislation
In addition, an interdepartnental task teamis preparing a conprehensive
preventi on and education strategy on children and drugs.

C. The right to life, survival and devel opnent (art. 6)

The right to life

120. Section 11 of the Constitution provides that everyone has the right to
life. According to the commn |law, a child acquires |egal existence at birth.

121. The death penalty has been declared to be unconstitutional by the
Constitutional Court. Even before this judgenent and the ensuing |egislation
however, no person under the age of 18 years could be sentenced to death.
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122. If a child conmits suicide, in addition to the normal inquest
proceedi ngs, social workers nmust intervene to ascertain socio-econonic factors
and provide necessary counselling.

123. If a child disappears, interested parties may approach the court for an
order of presunption of death. Such a presunption is not made |ightly.

124. Any person who di sposes of the body of a child with intent to concea
the fact of his or her birth is guilty of an offence.

Ri ght to survival and devel opnent

125. In addition to the right of the child “to basic nutrition, shelter
basic health care services and social services” in section 28 of the
Constitution, every child enjoys the right to housing, food, water and socia
security, enshrined el sewhere in the Bill of Rights.

126. The RDP has identified a “first call for children”. This nmeans that
children must receive priority in the allocation of national budgets in al
areas.

127. A number of Presidential Lead Projects of the RDP seek to provide basic
services to children in the nost di sadvantaged areas, particularly inform
settlenents and rural areas. These include housing, water and sanitation

el ectrification, health-care services, primary school nutrition, clinic
bui | di ng programres and HI V/ Al DS awar eness and prevention. Free health care
at the primary, secondary and tertiary levels is now available in public
health facilities, to all pregnant and l|lactating wonen, as well as to children
under the age of six years. 1In addition, free primary care is available to
all South African residents at public health facilities.

D. Respect for the views of the child (art. 12)

128. The National Youth Comm ssion Act (1996) provides for the creation of a
Nati onal Youth Commi ssion that can influence policy related to youth in
South Africa. °

129. Although | egislation seldomrequires that the views of children be taken
into account in matters affecting them the Hi gh Court, as upper guardi an of
all mnors and the only court that can act in matters relating to the status
of the child, must always act in the child s best interests. V\Where
appropriate, the views of the child can be obtained.

In divorce matters

130. The Divorce Act (1979) provides that a court, in granting a decree of
di vorce, nmust ensure that the interests of m nor or dependent children are
taken care of and for this purpose nmay appoint a |legal practitioner to
represent the child or children at these proceedings. The Ofice of the
Fam |y Advocate and the Fam |y Counsell or speak on behalf of children in

di vorce and rel ated proceedi ngs.
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In adoption matters

131. The Child Care Act (1983) provides that a children's court nust be
satisfied that children over the age of 10 years consent to the adoption and
understand its consequences.

In crimnal matters

132. The South African Law Comm ssion's Project Committee on Juvenile Justice
wi |l expand the role of the child in the juvenile justice process, allow ng
himor her to express his views and encouragi ng himor her to assune
responsibility for a crime. The views of the child are also given due wei ght
during diversion of juvenile offenders.

133. Where a child is accused of a crinme, he or she is given an opportunity
to disclose and listen to evidence, cross-exam ne w tnesses, address the court
and | ead evi dence before sentence.

134. In a crimnal trial the views of a child witness are taken into
consi der ati on.

135. A child may | odge an appeal if not satisfied with a decision by the
court. A child witness may give evidence under oath and be cross-exam ned by
the defence. A child can also benefit under the Wtness Protection Progranmme.

In school s

136. The South African Schools Act (1996) makes certain provisions for
representation of learners in schools (see chap. VIII).

In institutions

137. The new child and youth care system provides for the full participation
of young persons in the devel opment of the Plan of Care in service delivery

and in making changes to the Plan. Furthernore, children will be heard with
regard to conmplaints and will have special rights that will have to be
prot ect ed.

V. CVIL RIGHTS AND FREEDOMS

A. Nane and nationality (art. 7)

1. Legal and constitutional context

138. The Constitution of South Africa provides that: “Every child has the
right ... to a name and a nationality frombirth ...”

Reqgistration of births and | egal issues affecting the nanm ng of children

139. The Births and Deaths Registration Act (1992) requires that the birth of
every child be registered. To be registered, the child nust be given a
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surname and forenane. \Where parents are married, the surname is that of the
father of the child. 1In the case of an extramarital child, the surnane is
that of the nother, except by joint request of both parents.

140. If the parents of an extramarital child marry each other after the
regi stration of the birth, the register nmay be altered and the birth
registered as if the parents were married to each other at the tinme of the
birth.

141. Adopted children take on the surnane of their adoptive parents once the
adoption order is finalized.

142. A Bill on the Powers of the Natural Fathers of Extramarital Children is
currently before Parliament. 1t provides that the father has the right to be
notified of the inpending adoption of his extramarital child. This may inpact
on the nam ng of the child.

Legi sl ation affecting nationality

143. The Domicile Act (1993) provides that children can acquire the domcile
of the nother. Previously, children could only acquire the domcile of the
f at her.

144. The South African Citizenship Act (1995) provides that citizenship is
determined by birth or parentage in equal measure. Both parents must consent
when a child travels outside South Africa.

145. In 1996, the Government granted ammesty to nationals of the South
African Devel opnent Community (SADC) region in certain circunstances. It also
acceded to the Convention relating to the Status of Refugees (1951), the
Protocol relating to the Status of Refugees (1967) and the Organization of
African Unity Convention Governing Specific Aspects of Refugee Problens in
Africa (1969). ° Children of refugees can acquire citizenship if their
parents are granted refugee status. Watever the status of the father, the
child of a South African nother is a South African citizen by birth.

146. Asylum seeking children are governed by the Alien Control Act (1991) and
the Alien Control Amendrment Act (1995).

2. Context and inplenentation

Reqgi stration of births

147. There are still large nunbers of children in South Africa whose births

are not registered and an increasing nunber of late registrations.  Anpbngst
the several factors affecting registration is level of literacy and access to
registration centres. In addition, for many South African citizens, the

i nportance of registering the births of their children is only realized when

they apply for services.

148. Facilities for registration are mainly based in urban areas and
i naccessible to those living in rural areas. There is also adm nistrative
i nconsi stency between what was fornerly mainstream South Africa and the fornmer
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“homel and” areas. '? Governnent is attenpting to solve this problem by opening
up offices in previously di sadvant aged areas and depl oying nobile units in
rural areas.

Ref ugees

149. May 1997 figures indicate that 3,431 people have been formally granted
refugee status in South Africa, 6 per cent of whomare children. Various
programes for refugees exist. The figures on the granting of refugee status
denonstrate a high percentage of rejected or outstanding applications (see

al so chap. VIll).

3. The way forward

150. Education on the need to register the birth of children is vital

151. Recommendations ainmed at increasing access, particularly in rural areas,
i nclude nobile clinics and the invol verrent of hospitals and clinics in the
regi stration of births.

152. Continui ng harnoni zation of adm nistrative differences is required.

B. Preservation of identity (art. 8)

1. Legal and constitutional context

153. The right to preserve one's identity is not explicitly provided for in
South African |egislation. The constitutional requirenents relating to nane
and nationality apply.

154. There are no | egal inpedinents preventing children fromchanging their
nanes if they wish, with the consent of their parents or |egal guardian

2. Context and inplenentation

155. During the first denocratic election in 1994, efforts were nade to
ensure that as many citizens as possible applied for identity books to all ow
themto vote. Ildentity books were supplied free of charge. This provided
sonme basis for the registration of persons who had been exiled or displaced
during the liberation struggle and, in the process, advanced the |egal status
of their often stateless children

156. Children are required to carry identity docunments fromthe age
of 16 years. ¥ A new devel opnent entitles children to carry their own
passports and no | onger obliges themto travel on their parents' passports.

3. The way forward

157. Services enabling people to apply for identity docunents needs to be
made wi dely avail able, especially in rural and marginalized areas.
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C. Freedom of expression (art. 13)

1. Legal and constitutional context

158. The Constitution provides that:

“(1) Everyone has the right to freedom of expression, which includes:
(a) freedom of the press and other nedia;
(b) freedomto receive or inpart information or ideas;
(c) freedom of artistic creativity; and
(d) acadenm c freedom and freedom of scientific research

“(2) The rights in subsection (1) do not extend to:
(a) propaganda for war;
(b) i ncitement of inmnent violence;, or

(c) advocacy of hatred that is based on race, ethnicity, gender
or religion, and that constitutes incitement to cause harm”

159. The Constitution recognizes 11 official |anguages. A child has the
freedomto express hinmself or herself in the | anguage of choice.

160. The South African Schools Act (1996) provides that the governing bodies
of public schools may adopt a disciplinary code of conduct after consultation
with the | earners, parents and educators of the school and after taking into
consi deration guidelines provided by the Mnister of Education. The Act
further provides for the representation of [earners on |earner representative
councils in all public schools than enrol learners in the eighth grade and
higher. It also provides for |learners to be represented on the governing
bodi es of public schools, where they may participate in decisions on matters
whi ch affect them (see further chap. VII).

2. Context and inplenentation

The nedia

161. The media in South Africa are independently owned and run, and are
self-regulatory. NGOs play a promi nent role in |obbying for child-friendly
medi a.

162. The Press Onbudsman (which replaced the old Press Council in 1997)

provi des organi zations involved in children's issues with an avenue to | odge
conplaints on the way children, particularly the girl child, are portrayed in
t he nedi a.
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163. The SADC Sout hern Africa Summit on Children and Broadcasting (1996)
drafted a Broadcasting Charter to pronote the child' s right to freedom of
expression.

School s

164. The representation of |earners in schools sonmetinmes nmeets with
resi stance fromteachers. This position is slowy changing.

Children's foruns and heari ngs

165. Children's foruns are on the increase. Through various Street Law
programes, children are encouraged to express their views. Various other
activities dealing with child participation are planned or have been

i mpl enent ed.

166. The National Children's Rights Cormittee has created a forum for
children. This has given rise to a Children's Charter which has recently been
updat ed, together with soon-to-be-|aunched programres through which children
will meet and discuss their views. A nunber of community-driven initiatives
al so exi st.

Yout h Parli anent

167. The Youth Comm ssion hosts an annual Youth Parlianent which all ows
children to neet ministers and nenbers of Parliament to express their concerns
and to engage in role plays.

Truth and Reconciliation Conm ssion hearings

168. The Truth and Reconciliation Comm ssion conducted a number of specia
children's hearings on the human rights violations which affected children
under apartheid (see also chap. VIIIl).

3. The way forward

169. Adults, especially teachers and other care givers in schools, need to be
sensitized to the notion of self-expression by children

D. Freedom of thought, conscience and religion (art. 14)

1. Legal and constitutional franmework

170. The Constitution states that:

“(1) Everyone has the right to freedom of conscience, religion
t hought, belief and opinion

“(2) Religious observances may be conducted at state or state-owned
institutions, provided that:

(a) t hese observances follow rul es nmade by the appropriate
public authorities;
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(b) they are conducted on an equitable basis; and
(c) attendance at themis free and vol untary.
“(3) (a) Thi s section does not prevent |egislation recognizing:

(i) marriages concluded under any tradition, or a system
of religious, personal and famly |aw, or

(ii) systems of personal and famly | aw under any tradition
or adhered to by persons professing a particul ar

religion ..
171. In addition, the Constitution provides for the establishment of the
Commi ssion for the Pronotion and Protection of the Rights of Cultural
Rel i gi ous and Linguistic Cormmunities. This is still in the planning stage

2. Context and inplenentation

172. Public schools are making a start in introducing these rights. Sone
schools (usually private schools) focus on specific religious teachings. 1In
the past, the majority of State schools were obliged to practise what was
described as “Christian National Education”, |argely excluding other

denom nations and religions.

3. The way forward

173. The rights of children, as enshrined in both the Convention and the
Constitution, rmust be included in the school curriculum Curriculum 2005, a
five-year plan to phase in a new school curriculumin South Africa, includes
rights education (see further chap. VII).

174. Teachers and ot her people working with children, however, also need
appropriate training. At the nonent this takes place on an ad hoc basis. It
needs to be coordinated and intensified to ensure a wi der outreach

175. Parents need to be educated about and sensitized to the rights of their
chi l dren.

E. Freedom of association and peaceful assenbly (art. 15)

1. Legal and constitutional franmework

176. The Constitution states that: “Everyone has the right, peacefully and
unharnmed, to assenble, to denobnstrate, to picket and to present petitions” and
that: “Everyone has the right to freedom of association”.

2. Context and inplenentation

177. Since the inception of the new government in 1994, denonstrations,
mar ches and ot her fornms of protest have been permitted and have generally been
peaceful . *°
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178. Over the past three years a nunber of marches involving children and
child rights activities have taken place to highlight the high incidence of
crinmes against children, particularly sexual abuse.

F. Protection of privacy (art. 16)

1. Legal and constitutional franmework

179. Section 14 of the Constitution states that:

“Everyone has the right to privacy, which includes the right not
to have:

(a) their person or hone searched;

(b) their property searched

(c) their possessions seized,;

(d) the privacy of their comruni cations infringed.”
180. Conditions under which search and seizure may be carried out are further
provided for in the Crimnal Procedure Act (1951). These conditions apply to
children as well as adults.
181. The Interception and Monitoring Prohibition Anmendnent Act (1996)
prohibits the interception of comrunications and the nonitoring of
conversations except in prescribed circunmstances as authorized by the High
Court under certain conditions. 1
182. The common | aw al so prohibits the inpairment of dignity through crimna

renmedi es such as crinmen injuria, crimnal defamation, public indecency and
i ndecent assault. Civil renedies exist in respect of defamation

2. Context and inplenentation

183. In the past, the right to privacy was regularly invaded through the
agency of political |aws which ignored human rights. Since 1994, the new
government and the public are rightly vigilant on the introduction and
noni toring of measures that infringe privacy, anongst other things.

Children in institutions

184. Children placed in institutions for treatnent nust be protected from
violation of their privacy. Were these |aws are violated, children have
recourse to the law. Despite this, a Cabinet investigation into the
conditions of child facilities in 1995 discl osed serious violations of privacy
and human dignity (see under The right not to be subjected to torture, inhuman
and degrading treatment or punishnment). Children in prisons, detention
facilities and reformatories also suffer fromthe infringenent of privacy.
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Honel ess chil dren

185. Despite constitutional protection, honeless children remain vul nerable
to abuse by | aw enforcenment officials. Efforts have been nade to provide the
police with training on the Convention. To this end, the United Nations
juvenile justice docunments have been sinplified and contextualized.

Children living in poor socio-econonic conditions

186. In addition to abuses in the crimnal justice system socio-econonic
conditions also affect the right to privacy. Children living in inform
settlenments usually share a roomwith the entire famly. Honeless children
are in a worse condition, wthout security of shelter or the |uxury of
privacy.

3. The way forward

187. Training for officials within the crimnal justice system needs to be
intensified, especially with regard to children's rights.

188. Human rights are being included in the school curriculumin order to
enmpower children about their rights.

189. There are programes ai med at assisting honeless children in
understanding their rights.

190. The Government has a housi ng programe ainmed at the provision of homes
for famlies. There is still an enornous backlog. Geater efforts needs to
be made to integrate honel ess children into conmunities.

G Access to appropriate information (art. 17)

1. Legal and constitutional provisions

191. The Constitution states that:
“(1) Everyone has the right of access to:
(a) any information held by the State, and

(b) any information that is held by another person and that is
required for the exercise of protection of any rights.

“(2) National legislation nust be enacted to give effect to this right
and may provide for reasonable nmeasures to alleviate the
adm nistrative and financial burden on the State.”

192. In addition, the Constitution states that: “Everyone has the right to a
basi ¢ education ... in the official |anguage or |anguages of their choice”

The South African Schools Act (1996) states that it is compul sory for every
child to attend school fromthe age of 7 to the age of 15.



CRC/ C/ 51/ Add. 2
page 38

193. The national legislation required in ternms of subsection (2) of the
Constitution (above) is being prepared for introduction in Parliament.

194. Previous censorship |legislation has been replaced with the Filnms and
Publ i cati ons Act (1996). Although the Act allows adults access to a w de
range of previously prohibited material, it attenpts to protect children

I nformati on consi dered i nappropriate for children is, in sonme cases,
restricted. Films are rated both at commercial outlets, as well as on
television. Some material, such as child pornography, is banned. Certain
print media considered inappropriate for children is required to be sealed to
prevent children from accessing themeasily. Penalties are inposed on persons
violating this provision. However, in the case of electronic nmedia, there is
no legislation to restrict information considered inappropriate for children

2. Context and inplenentation

School s

195. Resources are available in some schools, allowi ng for access to witten
and el ectronic material. This is not, however, the case in the historically
di sadvant aged sectors. Civil society has made attenpts to address these
shortcom ng in various ways.

196. Recently schools have begun incorporating cultural itenms and vernacul ar
| anguages as part of the school curriculum

The nedi a

197. The monitoring of information considered inappropriate for children is
i nadequate. Inappropriate print material is available at |ocal stores,
although it is required to be sealed in plastic. South Africa shares the

gl obal concerns about children's ease of access to inappropriate information
on the electronic nedia, including the Internet. Furthernore, whilst age
restrictions exist in comrercial cinemas, nonitoring is random as the
producti on of proof of age is not required.

198. As indicated, although the broadcast nedia give guidelines for filns
shown, parents and caretakers nust take responsibility for nonitoring the
programes watched by children in their care.

199. Radio and television networks allocate tinme to inform and educate
children. However, it mnmust be noted that many children do not have access to
the el ectronic nmedia, particularly television. Some newspapers also carry
items of educational interest for young people. The NCRC has nmet with nenbers
of the nedia to advocate a hei ghtened enphasis on children's rights.

200. The high illiteracy rate in South Africa means that many children |ive
in famlies where one or both parents cannot read or wite. This affects
their access to witten information froman early age, which re-enforces

di sparities.
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3. The way forward

201. Many school s | ack the basic equi pnent and facilities to ensure
appropriate | earning.

202. Monitoring needs to be intensified, especially in public places where
chil dren have easy access to information considered i nappropriate for child
audi ences. This needs to be coupled with penal sanctions.

203. Internal educational ol ynpi ads have been organi zed but need to be nore
accessi ble, nore frequent and better publicized. Likew se, synposiuns and
fairs need to be coordinated in order to ensure as wide a variety of

i nformati on as possible. These events need to be mobile in order to reach
children in marginalized and renote areas.

H  The right not to be subjected to torture, inhuman and
degradi ng treatnent or punishnent (art. 37 (A))

1. Legal and constitutional provisions

204. The Constitution gives everyone the right to respect and to protection
of their dignity. It also accords right to freedom and security of person
whi ch includes the right: “not to be deprived of freedomarbitrarily or

Wi t hout just cause; not be to detained without trial; to be free of all forns
of violence fromeither public or private sources; not to be tortured in any
way; and not to be treated or punished in a cruel, inhuman or degrading way”.

205. Corporal punishment, previously used widely to punish juvenile
of fenders, was found unconstitutional by the Constitutional Court. 7

206. In addition, the Convention against Torture and O her Cruel, |nhuman or
Degradi ng Treatnent or Puni shment has been ratified by South Africa.
Confirmng |egislation was before Parlianment at the tine of reporting.

207. No person under the age of 18 years may be decl ared an habitua
crim nal

2. Context and inplenentation

208. In 1995 the Governnent established the | MC to manage the process of
crisis intervention in and transformati on of the child and youth care system
As part of its work the IMC investigated State residential care facilities

whi ch included “places of safety”, schools of industry and reform schools.

Not all residential care facilities were investigated. Problens in State
facilities relate to the NGO sector as well as government. The |IMC found that
the general condition and standard of care falls short of the standards set
both by United Nations instruments and the Constitution. The follow ng
conditions were reported:

(a) Inequality. Disparities were found in the treatnent of children
and youth in residential facilities under investigation in terns of race and
budgetary all ocation. These included: standard of care; methods of
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di sci pline; extent of freedom Ilength of stay; contact with famlies and
comunity; access to appropriate education; devel opnental and treatnment
programes, and human resources;

(b) Lack of respect for privacy and human dignity. Serious intrusions
into the privacy and human dignity of children and youth were found in
relation to sanitary facilities, strip searches and | ack of privacy relating
to phone calls and correspondence;

(c) Freedom and security of person. Breaches in this regard included
the wi despread use of isolation cells, corporal punishnent and
puni shiment/rewar ds systens;

(d) Assaults and abuse. A nunber of children in all categories of
residential facilities clainmed to be the victins of enotional, physical or
sexual abuse by nenbers of staff and other young people.

209. “Secure Care Facilities” is a new residential care option and approach
for young people in trouble with the | aw and was |aunched in 1995 to provide
an appropriate alternative for young people who need to be held while awaiting
trial. Two such facilities have already opened, one in Gauteng and one in the
East ern Cape.

210. Education, training and human rights education have begun, involving the
public, children, personnel in institutions, magistrates and court personne
who work with children.

3. The way forward

211. The I MC highlighted the need for urgent transformation of the existing
child and youth care system Rel evant governnent departnents, in partnership
with NGOs, are in the process of addressing the recommendati ons. A specific
outcone arising out of the Cabinet investigation of the residential care
systemis “Project Go” which ains to unblock the residential care system
reprioritize services and ensure that young people will not have to await
trial in prisons and police cells as of April 1998.

212. In addition, children should be informed of their rights to help them
resist all forms of violence, as well as to identify viol ence against

t henmsel ves. This would enable themto take action on their own behal f by
reporting violence at an early stage.

V. BASI C HEALTH AND WELFARE

A.  Introduction
213. In April 1994, the new denocratic Governnent inherited a health system
characterized by fragnmentation and inequities. In addition to a three-tier

government structure, with different roles and functions allocated to
nati onal, provincial and | ocal levels, apartheid policy dictated the delivery
of separate services to different popul ati on groups and geographi cal areas
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t hroughout the country. “Homel ands”, “own affairs” and “i ndependent States”
resulted in a delivery system characterized by no fewer than 17 different
departnents of health in an uncoordi nated public health sector

214. This conmpl ex and unsatisfactory system operated agai nst a backdrop of
di scrimnatory and deeply inequitable standards of |iving, inadequate shelter
uncl ean water and |ack of sanitation are anong the major causes of nortality
anong poor children.

215. The transformati on of the health services depends on restructuring,
reorgani zi ng and redressing past inequalities. One of the nmajor chall enges
faced by the Health Department after 1994 was the mal distribution of health
facilities and human and financial resources, a |arge proportion of which
resided in the private sector. ' Although the health budget in 1996/97 was
R17.2 billion, sone 10 per cent of total governnment expenditure, private
health care still accounts for some 58 per cent of the total anmpunt spent on
health in South Africa. Hence 38.2 per cent of total spending provides care
for about 77 per cent of the population. Wthin the public sector

76 per cent of health care funds were expended on acute hospitals - with
academi c and other tertiary hospitals accounting for 44 per cent of the
expenditure. In contrast, only 11 per cent was spent on conmunity-based
primary health care facilities. Furthernore, it has been denonstrated that a
consi derabl e district-to-district variation exists, with public health
expenditure per person in the richest districts 3.6 tinmes nore than in the
poorest districts.

Restructuring the National Health System

216. The aimof the new health policy is to address these inequities and

i nconsi stencies. Health policy formulation was undertaken by nationa
Government in consultation with provincial governnents and ot her stakehol ders
and experts in the health sector who were able to provide technical advice and
support. The outcone of these consultations was an official policy docunment
entitled “Restructuring of the National Health System for Universal Primary
Heal th Care” (January 1996), which provides an outline of the envisaged

organi zation of the primary health care delivery system The policy document
hi ghlights the following priorities for restructuring the health care system

(a) More efficient and effective use of existing resources;

(b) | mproved access to and a better quality of services, particularly
at primary care levels and in currently under-resourced geographi c areas;

(c) Promoti on of the redistribution of resources between | evels of
care within the public sector

(d) Redi stri buti on of resources currently used only by the private
sector to a broader section of the community, and

(e) Promoti on of cost-containment efforts within the private sector
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217. These priorities have been carried over into the broad franmework of
mat ernal, child and wonen's health, and so forma basis for policy fornmul ated
around child heal th.

218. The framework of goals represented South Africa's first systematic
effort to docunent its goals for child health. Child health policy was
formul ated in accordance with the principles of the Convention and the goals
enbodied in the Wrld Summit goals for children, the inplenmentation framework
for the Convention.

Legal and constitutional franework

219. In addition to section 28 of the Constitution which provides,
inter alia, for the right of children to “basic health care services and
soci al services”, section 27 of the Constitution states that:

“(1) Everyone has the right to have access to:
(a) health care services, including reproductive health care;
(b) sufficient food and water; and

(c) soci al security, including, if they are unable to support
themsel ves and their dependents, appropriate social assistance.

“(2) The State nmust take reasonable |egislative and other neasures,
within its avail abl e resources, to achi eve the progressive
realization of each of these rights.

“(3) No one may be refused energency nedical treatnent.”

220. A new health bill, which aims to give legal content to the
transformati on of the health system was in draft format the time of
reporting and has been the subject of |engthy consultation. Oher health
| egi sl ati on has been passed (mpst significantly fromthe point of view of
wonen' s rights, the Choice on Term nation of Pregnancy Act (1996)).

221. Current status of child health and welfare: *°

66 per cent of all deaths due to diarrhoeal disease occurred in children
under five;

13 per cent of all deaths due to respiratory di seases occurred in
chil dren under the age of five;

11. 2 per cent of deaths due to all causes occurred in children under the
age of five;

The infant nortality rate in rural African communities was estimted to
be 94 per 1,000 live births; 2
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The under-five nortality rate was estimated to be 115-138 per 1,000 live
births;

O the total number of AIDS cases reported up to Decenber 1994,
10.7 per cent were children;

23 per cent of children under six are stunted, due to |ong-term
mal nutrition;

15.2 per cent of all African teenage fenal es beconme pregnant;
Approximately 4 million children have sone form of disability.

B. Health and health services

Servi ces

222. District devel opnent is the cornerstone of the strategy to pronote
access to essential health care by all South Africans. The proposed district
health teamwi Il be the cog which drives its inplenentation. Although

procl amation of districts has been largely conpleted, albeit only very
recently in some provinces, providing the teanms with the necessary capacity is
still in progress.

223. The inplenentation of free health care services at all levels for
chil dren under the age of six years and pregnant and | actati ng wonmen has been
a maj or achievement in pronoting access to health care. In April 1996, free

health care at the primary | evel was extended to all South African residents.
This has significantly inproved access and contri buted towards the pronotion
of greater equity in the health sector

224. Formal mdwi fery (obstetric) services are constantly under review, and
the policy of providing free health care to pregnant and | actating wonen has
mar kedly i mproved attendance at antenatal care facilities. Although the

maj ority of pregnant wonmen now attend antenatal clinics, lack of proximty to
health facilities and i nadequate transport result in many unsupervi sed honme
births, hence perinatal and maternal nortality remain unacceptably high

Admi nistrative and | egi sl ative processes for compul sory notification of al

mat ernal deaths are in progress, as are efforts to link corrective action to
the nortality audit. These plans and their inmpact will be carefully nonitored
by a dedicated conmttee of expert health professionals in this field.

225. The lack of primary health care facilities in areas historically

negl ected by the State remains a constraint. However, during the two years
under review, problenms have been partially overcone by the construction of

300 primary-level care clinics in previously neglected areas. However,
transport costs to distant facilities are often beyond the neans of people
living in rural comunities. Mbile clinics - which render largely preventive

and pronotive care - fill this gap only to a limted extent, and much nore
work is needed. GCenerally, strategies to overcone poverty are being matched
by the devel opment of primary health care infrastructure and services. 1In

sonme areas, conmunity health workers (CHW) play an inportant role by
di ssem nating know edge and skills for use at household level. Although
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traditional birth attendants are not formally recognized, informal mdw fery
assistance is rendered for honme deliveries. Pilot projects are attenpting to
draw t hese inportant health workers into the formal sector

226. Hospital care at both secondary and tertiary levels is generally of a
fairly high standard in netropolitan areas, while hospital care in rural areas
i s dependent on inprovenents in the infrastructure.

Speci al programmes within an inteqgrated framework

227. The Integrated Managenent of Childhood Illnesses (IMCl) initiative is a
response to the unacceptably high nunber of childhood deaths from preventabl e
causes and has resulted in the devel opment of guidelines. 1In the first phase
of this national plan, the focus is on diarrhoeal disease, acute respiratory
infections and nutrition. Agreenent on case managenent gui deli nes has been
reached, inplenmentation strategies are in place and training has begun. Pl ans
are in place to ensure an increnental approach to the further devel opnment of
gui delines for managi ng other priority childhood conditions. A technica

advi sory group has been appointed to assist the Departnment of Health with the
i npl enmentation of the IMCl as well as other child health issues. The
techni cal advisory group consists of representatives of academ c and training
institutions and international agencies.

228. The Departnment of Health's Directorate for Mental Health and Substance
Abuse deals with problens relating to children, youth and women. Cuidelines
for the managenent of victins of violence have been drawn up, and devel opnent
of norms and standards to guide quality care for children in mental health
institutions is in progress.

229. Managenent of nental health problems is alnost entirely confined to

tertiary health facilities. In several of the provinces, policies and
gui del ines are being developed to aid in the identification and prevention of
mental health problenms at primary level. One of the nost inportant limting

factors is the lack of appropriately qualified mental health professionals
with a good know edge of the nobst comon African | anguages and cultura
practices.

230. The Departnent of Welfare provides support to children who are
subst ance- dependent, as well as providing a care dependency grant for those
with mental and other forms of disability.

231. Close collaboration with the Departnment of Education seeks to ensure
that nmental health issues, such as substance abuse and child abuse, are

i ncluded in the school curricula. The Welfare Departnent also has a | arge
role to play in addressing these issues. |Its policies and progranmes are
clearly spelt out in chapter VI. 1In addition, NGOs make critica
contributions in the areas of counselling, comrunity-based pronotion and
prevention progranmes, and support for clients and their fanmlies. The
financial support to NGOs for delivery of such inportant services remain a
vexed issue (see also chap. I).

232. Prevention of imunizable conditions is a key conponent of
South Africa's child health policy. A National Advisory G oup on |Inmmunization
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and an annual Expanded Programme of | munization (EPI) conference advise on
action and policy. A well-organized structure at both national and provincia
I evels is responsible for inmplementati on of policy throughout the country.
The National |nmunization Programe Review, conducted in Septenber 1994,
focused on qualitative aspects of inmmunization. There are plans to provide

i muni zation at primary health care facilities on a daily basis and to reduce
m ssed opportunities at all public hospitals and clinics throughout the
country. Special areas of concern are neasles, polionyelitis, Haenophilus

i nfluenzae and neonatal tetanus. |In regard to these it should be noted that:

(a) A national neasles vaccination canmpaign was held (in conjunction
with the national polio canmpaign) in 1996. The age targeted differed from
province to province, but all included children aged 9-59 nonths. More than
7 mllion doses of measles vaccine were given, reaching an estimated
88 per cent of the targeted popul ation

(b) The national polio canpaign aimed at the achi evenment of a
polio-free status for South Africa and included Acute Flaccid Paralysis
surveillance, which was initiated in January 1995. A polio-vaccination
canpai gn took place in alnost all provinces in June/July 1995. A second polio
vacci nati on campai gn, in August and Septenber 1996, enpl oyed specia
strategies in order to reach those not normally reached by routine services. 2
In excess of 9.6 mllion doses of polio vaccine were given and, in the two
rounds, an estimated 94 per cent and 77 per cent of under-fives were reached.
In spite of these results, reservations were expressed about the value and
i npact of such mass inmuni zati on canpai gns, with special concerns rai sed about
the diversion of staff and the inmpact on their routine duties;

(c) Since 1995, the national Expanded Programmes for |mruni zati on has
i ncl uded Haenophilus influenzae B

233. Although the rate of neonatal tetanus is |less than 1:100,000 in this

country, in some districts it is in the vicinity of 1:1,000 live births. In
1993, a hospital -based study revealed that the notification rate was
10.7 per cent. It is unlikely that the situation has inproved considerably

since then. Attenpts are being made to establish a reliable surveillance
systemand to refornulate policy using a consultative process. As a
consequence of lack of infrastructure, sone 20-30 per cent of deliveries in
rural areas still occur at home. Training of mdw fery attendants to ensure
hygi enic birthing practices and early hel p-seeking in case of problens is a
further conponent of the intervention

234. The National Oral Health Policy in South Africa has a strong bias
towards the preservation of children's dentition and outlines the functions at
the various |levels of health care. Although the main constraint is a |lack of
human resources, it is anticipated that this will be resol ved when graduates
wi th appropriate qualifications beconme avail able fromseveral of the tertiary
education institutions.

235. A National Health Pronoting Schools Committee has been established to
coordinate all health-related activities in schools and is in close
conmuni cation with its African regional counterpart and with gl oba
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initiatives in this area. One outcone is the piloting of the child-to-child
approach in bringing together the education and health sectors, while at the
sanme time reaching the educational goals of enmpowerment and probl em based

| ear ni ng.

236. Wthin the existing school curriculum health education has a

wel | -docunent ed syl |l abus and is a conpul sory subject. The outcome-based
Curriculum 2005 features health-related matters in several |earning areas,
including issues related to sexuality and fertility control. (See further
chap. VIl).

237. The Departnment of Education, in conjunction with other sectors and NGCGCs,
has devel oped an Early Chil dhood Devel opnent Policy document, which includes
the training of relevant personnel. A three-year pilot project is running at
present. (See further chap. VII).

C. National child health priorities

Children with disabilities

238. There are no accurate data reflecting the nunmber of children with
disabilities in the various categories, but isolated surveys of the problem
suggest that there are about 4 million children in the country who experience
different forms of disability. The Departnment of Health has conmm ssioned a
national disability survey to establish the preval ence of disability,

di saggregated for type of disability, age and gender, to address this gap

239. There are 36 schools dedicated to deaf children, although currently only
a small mnority of these use Sign as a medium of instruction. There are

18 schools for blind children, 19 for children with cerebral palsy, 48 for
children with serious behavioural problenms, and 149 for those with varying
grades of nmental disability. There are also schools for children with
epi | epsy, autistic children and children with physical disabilities.

240. National education policy proposes mainstream ng the education of
children with disabilities in public schools. However, at present, there are
very few school s equi pped to accommpdate children with disabilities.

241. A conference report, “The Rights of People with Disabilities with a
Speci al Focus on Children”, highlights the many and often serious problens
faced by children with disabilities and their famlies. A draft Nationa
Integrated Strategy on Disability has been published and a draft policy Wite
Paper has been prepared by the Ofice on the Status of Disability in the

O fice of the Deputy President and will be discussed by Cabinet in 1997. The
VWhite Paper will identify the role of all governnent departnments in relation
to disability.

242. A draft policy for the managenent and prevention of birth defects is
under di scussion, and a policy docunment on the managenent of children with
disabilities is being drafted.

243. A sub-directorate on Disabilities has been established in the Departnent
of Health, and a technical comittee has been appointed to advise on the
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devel opnent of rehabilitation policy, with children as the principal focus. A
“Rehabilitation Package for Primary Level” has been conpiled. # Staff are
bei ng enpl oyed and rehabilitation workers trained, with an enphasis on

hone- based care, through the transfer of skills to household (and nei ghbours).
NGOs and CBGCs play a significant role in this endeavour

244, Access to health care facilities is being addressed by the Access to
Health Facilities Project, which was | aunched on the International Day of the
Di sabled in 1996 to rai se general awareness of this need.

245. An assistive devices project ains at reducing the backlog in the supply
of wheel chairs and hearing aids by 50 per cent. Awareness-raising is an
i mportant component of this project.

246. Currently no mechani smexists to ensure that students entering the

heal th or teaching profession acquire the skills and know edge to equip them
adequately to provide for children with disabilities. 1In order to raise the
proficiency of professionals, contributions to and nonitoring of the curricula
of the relevant institutions are planned.

247. Most tertiary hospitals run regular clinics for children with the comon
disabilities, such as Down's Syndrone and cerebral palsy. NGO support groups
al so assist children and their famlies with all the conmon di sorders.

248. The overall coordinating body is the South African Inherited Disorders
Association. Unfortunately, very few of these groups reach out into the rura
ar eas.

249. A National Conmm ssion on Special Needs in Education and Training and a
Nati onal Conmittee for Education Support Services have been established. A
summary of public discussion is planned and will outline in sone detail the
current problens and recommendations to be submitted to the rel evant sectors.

Youth health

250. In order to address the problem of teenage pregnancy and STD/ H V

i nfection in adol escents, the Departnent of Education has included life-skills
education in the formal school curriculum The Departnment of Health has
prioritized access to STD treatment and barrier nethods as key strategies.
Condom di stribution is under way, the introduction of the fermal e condom has
begun, and primary health care and famly planning staff have al ready been
trained in its use. The Departnent is also spearheading the introduction of a
syndrom ¢ approach to STD management whi ch does not rely on sophisticated

| aboratory technol ogy, and clinic nmanagenent training is in progress. A Task
Team for Youth and Adol escent Health has been appoi nted, and a network
established with provincial officials who specifically deal with youth and
adol escent matters.

251. The Departnent of Welfare's policies and progranmes for youth are
contained in the recommendati ons of the | MC.
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D. | ssues of special concern

Envi ronnent al degradati on

252. The faecal contam nation of water systens has serious inplications for

heal th managenent. Industrial effluent has al so had serious consequences in
certain regions, but adequate |egislation appears to have brought this under
control. On the other hand, those adm nistering the Atnospheric Pollution

Preventi on Act (1965) have not been in a position to prevent industries being
erected up-wind fromresidential areas, with unfortunate consequences.
Lead-free fuel has only very recently cone onto the market and, in certain

vul nerabl e groups, unacceptably high blood | evels have been encountered.

Solid waste disposal is simlarly unsatisfactory particularly in inform
settlenments and in those |local authorities previously |located in the so-called
homel ands. Sites are sonetines accessible to scavenging children. A revised
environnental health policy is being forrmulated, calling for intersectora

col l aboration, with civil society playing a significant role.

Tobacco

253. Al tobacco products and pronotional material are legally obliged to
di spl ay an unequi vocal statenent on the harnful nature of tobacco,
particularly to the unborn and young child. It is illegal to sell tobacco
products to children under 18 years.

H V/ Al DS

254. The HI V/ Al DS epidenmic sweeping this country is of profound significance
to the well-being of the children of South Africa. It is estimated that there
will be no fewer than half a mllion orphans whose parents have di ed of AIDS
by the begi nning of the next century. Not surprisingly, it is the ol der

adol escent and young adult who is particularly vulnerable to this infection
Rape and the sexual abuse of children are increasing rapidly and are a matter
of grave concern.

255. A national HV survey of wonen attending antenatal clinics of the public
health services was carried out in October/Novenber 1996. # |Its objectives
were to obtain point preval ence of H'V at national, provincial, and regiona

| evel s as well as per age group. Seven of the nine provinces were found to
have hi gher preval ence than in 1995, the remaining two being slightly |ower
than in the previous year. The result of the survey confirmthe trend of a
growing H V epidemc, which first rises at an exponential rate before slow ng
down.

(a) Provi nci al preval ence rates range from1.65 to 25.13 per cent, the
| atter showing a sharp increase from8.30 per cent in 1995 in that particul ar
provi nce;

(b) The under-30 age group accounts for 45.51 per cent of the total
with 12.78 per cent preval ence in those under 20 years. It would appear that
this subset is at increased risk of contracting H'V and reflects those with
the nost recent infections;
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(c) It is estimated that a total of 2,391,164 adults and 57,077 babies
are infected with H'V. These estinmates are based on certain assunptions that
the preval ence rates are representative of the South African popul ation
taki ng gender variation into consideration and assum ng that 30 per cent of
babi es born to H 'V positive nothers are infected,

(d) In the nost severely affected areas, up to 30 per cent of
paedi atri c hospital beds are now occupied by AIDS patients, who initially
present with diarrhoeal disease or respiratory infection. Managenent focuses
on the i medi ate and concomitant fungal infections as antiviral nedication is
wel | beyond the scope of the health budget of the country. |In several of the
| arger centres, hospices provide for the term nal care of children

256. The South African National AIDS Programe consists of all the
traditional elements, which constitute the response of any country. Follow ng
on the recomendati ons of the National STD/ H V/ AIDS Revi ew conducted during
1997, an expanded programre needs to be | aunched, which will draw in nore
sectors than previously and give particular attention to devel opnent and
gender issues.

257. An inportant strategy is the Life Skills Education Programe in schools,
whi ch was preceded by specific teacher training.

258. Proposals fromthe Departnment of Welfare include strategies to devel op
programes to encourage foster care and adoption of H V/ AIDS orphans wthin
the broader fam |y and community. Expansion of the current welfare systens of
speci al care and foster care grants m ght be suitable options in this regard.
The new policy on the child and youth care systemw |l be the framework for
addressing the needs of orphans. This makes provision for comunity-based
care alternatives, as well as appropriate residential care when absolutely
necessary.

Nutrition and breastfeedi ng

259. Malnutrition anongst children remains endemc in the country. However,
the overall prevalence of life-threatening forms of protein energy
mal nutrition has undoubtedly decreased.

260. Underlying this are the poor socio-economc factors contributing to

chil dhood mal nutrition in what is, after all, a food exporting country. One
nati onal survey 2 found that 23 per cent of African respondents said they were
too poor to feed their children adequately.

261. The response of the Health Departnment has been the preparation of a
draft report with recomendations for an Integrated Nutrition Strategy for
South Africa. Components of this strategy include:

(a) The pronotion of breastfeeding;

(b) M cronutrient intervention (including a national food
fortification plan);



CRC/ C/ 51/ Add. 2
page 50

(c) A primary school nutrition progranmme; and
(d) Strategies to promote household food security and safety.

262. Breastfeeding was actively pronoted during 1996. A draft breastfeeding
policy is in the process of being finalized and includes recommendati ons for
H V positive nothers.

263. In July 1996, a National Food Fortification Wrkshop was held with al
maj or stakehol ders in order to reach consensus on major food fortification
issues, ti identify strengths and constraints and to draw up a plan of action
for South Africa. Draft guidelines for vitam n A supplenentation to

vul nerabl e groups have been conpiled. Legislation on food-grade salt cane
into effect on 1 Decenber 1996 together with rel evant regul ations for

nmoni tori ng of conpliance.

264. The Primary School Nutrition Programre (PSNP) reached nearly 5 million
out of atotal of 85 mllion pupils in 13,000 schools during 1996. More than
20, 000 conpensated volunteers from comrunities participated in project
activities during the year.

265. Problenms experienced with this programre include fraud and | ack of

fi nanci al managenent and adm ni strative capacity which have prevented ful

i mpl enentation. A formal Nutrition Education Programre is being piloted in
rural and peri-urban schools with a view to enhancing sustainability of the
Primary School Nutrition Programme and for purposes of curricul um devel opment.

266. During 1966, more than 1.3 mllion poverty-stricken people from across
the country received aid fromthe Comunity-Based Programre of the Depart nent
of Health. The ultimte aimof this programre, which focuses on the poorest

3 per cent of the population, is to pronote universal household food security.
Direct food assistance such as soup kitchens and food parcels is naking way
for devel opment-oriented comrunity projects. Comrunities will, for exanple,
grow their own fruit and vegetables to contribute to their nutritional needs.
Nearly 2,000 such projects were inmplenmented during 1996. Reorientation
courses were conducted in seven provinces in order to accel erate

i mpl enent ati on.

267. Two sets of food safety regul ations have a direct bearing on the child:
regul ations requiring that salt be iodinated, and regulations relating to
foodstuffs for infants, young children and children. The Departnent keeps
abreast of the activities of the Codex Alimentarius Comr ssion of the FAO in
order to remain in line with international food standards.

E. Water and sanitation

268. In collaboration with the Department of Health, the Departnent of Water
Affairs and Forestry has printed a booklet for distribution through schools
and clinics. |Its title is “Water and Sanitation: Towards a Healthy famly”.

269. The Departnent of Water Affairs and Forestry started its reconstruction
and devel opnment progranmes with the objective of providing potable water and
i nproved sanitation to previously disadvantaged rural comunities. By
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May 1997, nore than 1,000 projects were identified, which will punp water to
more than 9 mllion people by the end of 1998, at a cost of R36 mllion. Al
these projects were inplenented in a way designed to simulate | ocal econom es,
create job opportunities and develop skills in conmunities. Apart fromthe
direct benefit to children in the inprovenent of water supply, nothers and

ol der children are relieved of the strenuous and tine-consum ng task of
fetching water over long distances. The average time spent fetching water and
fuel wood outside urban areas is 4.5 hours a day.

270. The Working for Water Programme, which involves the clearing of invasive
alien plants, started in Septenber 1995. It has created job opportunities
for 6,686 previously unenpl oyed people, 55 per cent of whom are wonen.
Children benefit indirectly in that their living conditions inprove as a
result of increased household incone. Arrangenents are made for child care
for those wonmen enpl oyed who have small children. Several schools throughout
the country have initiated water preservation projects which draw in children
on a voluntary basis.

271. The sanitation programme is | ess advanced than the water supply
programe in 1996, R7/5 mllion were allocated for sanitation projects. The
Department of Water Affairs and Forestry is currently engaged in setting up
delivery structures in all provinces. As pit latrines are a common form of
sanitation in crowded informal settlenents, the ground rapidly reaches
capacity level. Where toilets do exist, nen may refuse to share themwth
wonen and continue to use the surface. In the nore densely popul ated areas,
nmost of the rivers are heavily polluted. Gut parasite infection and

schi stosom asis are thus common problenms in many comunities, affecting up to
90 per cent of school children. The South African Medical Research Council has
done work in this field: two of the provinces are enbarking on a parasite
control programre anongst school children, partially funded by an

i nternati onal donor.

272. Community forestry is designed to address energy needs in a country
where nore than one third of the population (mainly in rural and informa
settlenents) still depends on wood as an energy source. Tree planting and
nursery projects are inplenmented either by or with the participation of
conmmunities. School children and wonen's groups are primary participants in
these projects. Children are involved in order to rai se awareness of and
“green” the environnment, and to raise school funds. A total of 2,175
comunity projects (920 major and 1,255 mnor projects) have been | aunched in
all provinces.

F. Traditional practices prejudicial to health

273. Traditional practices have served various comunities through the
centuries. These practices affect all aspects of life, and many are
beneficial. However, sonme - including sone religious practices - are
prejudicial to the health and well-being of children

(a) Internal cleansing by herbs may be harnful. The alinentary tract
is frequently targeted for the adm nistration of potions: «children in
particul ar are frequently subjected to enemas contai ning anything from sinple
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househol d substances to very toxic herbal infusions which may result in death
due to liver damage. Enmetics are | ess commonly used on children, though
frequently inbibed by adults for cleansing purposes;

(b) Children with respiratory synptons are made to inhale funmes from
herbs which are incinerated in an open fire;

(c) Scarification of the skin with subsequent application of
“medi cine” is very commonly practised, either as a preventive neasure or to
“rel ease the disease” froma painful part of the body. The instrunent - now
usually a razor blade - cannot be considered as sterile and hence rai ses the
potential risk of spreading H'V and the hepatitis B virus;

(d) Some preparations are applied to the umbilical cord stunp: this
practice appears to be waning;

(e) Breastfeeding may be curtailed or restricted under certain
ci rcunst ances;

() As the bride price (lLobola) is often quite excessive and beyond
the neans of the suitor, marriage is often delayed, resulting in children
bei ng born out of wedlock and in single-parent famlies.

274. 1t nmust be stressed that many of these practices are rapidly
di sappearing, particularly where health care facilities are readily
accessi ble. Furthernore, there are many efforts by those practising
al l opathic health care to work with traditional practitioners.

275. Certain Eurocentric religious and other cultural and traditiona
practices could also be considered as prejudicial to the child s health and
wel | -being. These include the practice of w thhol ding transfusions of bl ood
products and refusal of inmunization

276. Moreover, the concept of the nuclear famly could be seen as harnful to
chil dren, when counterpoised with the tradition of the extended fanmly. The
latter is a practice which has w despread benefits for all its nenbers, and
for society in general. 1In extended families, the grandparents and ot her
menbers of the family play an inmportant role in supporting the devel opment and
care of the children. The involvenment of these care-givers in plans to
pronmote child health and well-being is essenti al

G Social security and child care services and facilities

277. The Welfare Wiite Paper identifies a range of vul nerable groups of
children in South Africa who require special attention

(a) Very young children frombirth to 36 nmonths, and between three to
Si X years;

(b) Chi | dren needi ng out-of -hone care;

(c) Children with disabilities;
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(d) Abused or negl ected children
(e) Children living on the streets;
(f) Wor ki ng chil dren;
(9) Children involved in substance abuse;
(h) Child survivors of violence;
(i) Under nouri shed chil dren;
(j) Chil dren of dysfunctional famlies.
278. There is no universal social security systemin this country, due
chiefly to budgetary constraints. The 1996/ 97 wel fare budget ampunted to
R14.2 billion, slightly nmore than 8.2 per cent of total estinmated governnent
expenditure and 2.5 per cent of the total value of GDP. G ven an estimted
total population of 37.9 mllion, per capita welfare expenditure in 1996 was

about R370 per annum

279. The follow ng neans-tested grants are available: old age, disability,

war veterans, maintenance and foster children grants. |In addition, socia
i nsurance benefits are available to those who have contri buted. These are
limted, however: the unenployed, for instance, will receive the benefit for

a total of only 26 weeks.

280. The foster grant is paid only in those cases where fostering has

foll owed | egal procedures. It does not apply to the many fanm lies who are
fostering children on an informal basis. As described in chapter VI, the |oss
of the foster grant when a child is adopted by the foster parent discourages
adopti on and affects permanency pl anni ng.

281. Gants to “pensioners”, in nost cases, are used to support entire
famlies and are comonly the only source of income for those fanilies.

Child support grant

282. The State Maintenance Grant is the main source of support for child and
famly care and nakes up 9 per cent of the total welfare budget

(RL.2 billion). Fornerly, it entitled all South African single-parent
househol ds with inconmes below a certain level to a child allowance for a

maxi mum of two children bel ow the age of 18. The main problemw th the grant
was that it was biased in favour of White and Col oured groups and, for a
variety of reasons, nost African women were deni ed access. The system al so

di scrim nated agai nst children who are not living in single-parent househol ds.

283. The Lund Committee Report on Child and Fam |y Support was presented to
Cabinet in 1996. Based on the report, the follow ng recommendati ons were
adopt ed:

(a) There will be one uniformgrant;
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(b) Chi | dren under the age of seven who qualify through a neans test
will benefit;

(c) The grant will be payable to a primary care-giver of the child,

(d) The objective of the new grant systemis to achieve equity and
redi stribution of avail abl e resources.

The fact that this new child support grant will only be available to children
under the age of seven years has given rise to criticismfor the NGO sector
The new grant will, however, reach 3 million children over a period of five
years.

284. Over and above the State Miintenance Grant, there is a “private”

mai nt enance system whereby a nother is required to claima subsidy fromthe
father of the child. Even this systemwas racially segregated by the previous
regime. For details on the private maintenance system (see chap. VI).

H  The way forward

285. Possibly one of the nobst inportant challenges in the health field is to
resolve the tension of the inequitable distribution of funds between the
primary, secondary and tertiary levels of health care 1In a country which has
devel oped very advanced and sophisticated medi cal technol ogy, such as
transpl ant surgery and the treatment of chil dhood cancer to nention only two
exanples, it would be tragic to allow such expertise to slip into obscurity.
On the other hands, it is patently obvious that there are still vast gaps in
essential elements of primary health care that need to be filled urgently.

286. Linked to this is the inportance of reform ng the curricula of students
in the health and caring professions in order to ensure that graduates are
equi pped with the necessary know edge and skills adequately to handle the
mani fol d health and social issues facing this country.

287. An efficient health information systemis fundanental to nonitoring and
eval uating progress towards attaining the ainms of the Convention: the
challenge is to set up the necessary infrastructure. M ninmm standards,
practice guidelines and new quality-assurance processes are presently being
devel oped to facilitate the inplenmentation and nonitoring of the child and
youth care systemin order to fulfil the requirenents of the Convention

288. Another urgent equity issue relates to conmunities living in renote
rural areas. Even if primary health care facilities are successfully

provi ded, health professionals are usually unwilling to work in rural areas.
South Africa will have to | ook to other countries for answers to this

uni versal problem

289. The Departnment of Welfare is faced with the vexed issue of finding
solutions to social problenms, w thout the budgetary strength to provide a
safety net social system

290. For all sectors, the need to reach Wrld Sunmit goals by the year 2000
is a daunting chall enge.



CRC/ C/ 51/ Add. 2
page 55

VI. FAMLY ENVI RONVENT AND ALTERNATI VE CARE

A. Parental quidance and responsibilities (arts. 5 and 18)

291. The Wite Paper for Social Welfare describes the “fam|ly” as individuals
who, either by contract or agreenent, choose to |live together intimtely and
function as a unit in a social and economc setting. The famly is the
primary social unit which ideally provides care, nurturing and socialization
for its nenbers. It seeks to provide themw th physical, enotional, social
cultural and spiritual security. This definition acknow edges the variety of
famly forns found in South Africa, including legally recognized marri ages, as
wel |l as religious, customary and common | aw unions, and a | arge nunber of
singl e parent rel ationships.

1. Legal and constitutional franmework

292. The Constitution recognizes the right of the child to parental care,

fam |y care or alternative care when renoved fromthe fanmly environment. The
Constitution al so adopts the principle of the best interest of the child and
states that, in all matters concerning children, their best interests must be
par anount .

293. Parental and famly responsibilities are determ ned |largely by comon

| aw, al though statute |aw sonetines also applies. At comon |aw, parents have
all rights and duties over their children, including the duty of support and
the right to chastisenment. They also have the right to administer a child's
estate and to assist the child to performjuristic acts.

On_quardi anship

294. The CGuardi anship Act (1993) gives guardi anship to both parents of a
child born of a legally recognized marri age. The powers of guardi anship can
be exerci sed by each parent independently, with a few stipul ated exceptions
such as consent to adoption of the child. Were children are born out of

marri age, guardi anship and custody rest with the nother of the child, except
where the nmother is herself a minor. |In such cases, guardianship of the child
rests with her guardian, while she retains custody of the child. These comrn
| aw arrangenents concerni ng custody, guardi anship and parental power prevai
until the child turns 21 years, unless the child achieves majority earlier
(e.g. by marriage).

295. The High Court is, at conmon |aw, the upper guardian of mnors within
its jurisdiction and can interfere with the exercise of parental power, even
depriving parents of their rights over their child where this is in his or her
best interests.

On the obligation to maintain children

296. \Where parents who are able to maintain their child fail to do so,
the children's court has the power to hold an inquiry. The Child Care
Act (1983) does not refer to the best interest of the child as a basis for
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deci si on-nmaki ng, although it is generally accepted that this is a
child-centred forum However, the Act is presently under investigation by the
Sout h African | aw Conm ssion

297. In customary |law, parents al so have an obligation to maintain their
children and, as long as they reside in the famly hone, children and m nors
fall under the control and | eadership of the head of the famly. Customary

| aw recogni zes broader rights and responsibilities and relies on the w der
fam |y for support and gui dance. For exanple, the principle in customary | aw
is that the children of a wi dowed wonan have a right to mai ntenance from
others within the famly group, for exanple, fromher |late husband' s famly.

On_divorce of the parents

298. On divorce, the Hi gh Court nmust be satisfied that provisions have been
made for the welfare of any m nor or dependent child. The Mediation in
Certain Divorce Matters Act (1987) allows for an inquiry into the

ci rcunstances of the mnor children by the Fam |y Advocate, an office set up
under the Department of Justice in each H gh Court jurisdiction. 2 It is
general |y accepted practice for the Fam |y Advocate to consult with the
child and approximately 10 per cent of divorce cases require intervention by
the Fam |y Advocate. Upon divorce, mnaintenance orders for the support of
children may be made and, although any order nmay be made regardi ng custody,
guar di anshi p and access, generally orders provide for custody for nothers,
with access rights for fathers. Usually guardi anship continues to rest with
both parents. Joint custody orders are not common, but are possible. The
consi deration applied by courts enpowered to grant divorces is the best
interests of the child.

299. Counselling services for parties affected by divorce are mainly confined
to urban areas and to those offered by NGOs.

2. Context and inplenentation

300. There is a variety of programmes on famly life run by government
departnments as well as by churches, welfare organizations, schools,

uni versities, comrerce and industry and private individuals. These programmes
are therapeutic, pronotive and devel opnental in nature, depending upon the
needs of the targeted community. Exanples of programes which provide for
child rearing and parental responsibilities include the STEP programe
(Systematic Training for Effective Parenting), the Botswadi parental guidance
programe, wonen and stinmul ati on programes which focus on child care and
parental gui dance, and adult education and life skills programes for farm
parents.

Government _wel fare programmes

301. The mpjority of famlies did not benefit fromwelfare services in the
past and were not always able to fulfil their parental responsibilities. The
focus of social welfare services is now on the nost disadvantaged and

mar gi nal i zed fanilies.
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302. The Departnent of Correctional Services has conpleted the Parenta

Gui dance Progranme (a nodul e of the Marriage and Fami |y Programme) which wll
be distributed to social workers in prisons. |In addition, the provincia
Departments of Welfare provide reconstruction services to parents where

chil dren have been placed in alternative care and al so provi de programes to
foster parents to provide themwth skills to care for children fromtroubl ed
backgrounds.

303. The Departnment of Welfare has established a Flagship Programe for

Unenpl oyed Wonen with Children under the Age of Five Years, primarily in the
rural areas. The aimof the programme is to increase educational and training
opportunities for wonen so that they can provide for the basic needs of their
famlies, as well as delivering devel opnentally appropriate education to their
children so as to increase their chances of achieving and |earning. The
programme is, however, still in its infancy.

304. The Inter-Mnisterial Conmttee on Youth At Risk (I MC) has included,
anongst its pilot projects, a Fam |y Preservation Project and a professiona
fostering pilot project. Both are ained at giving support to famlies and
extended famlies, or to alternative care givers. NGOs are also involved in
programes for the advancenent and enpower nent of wonen.

Early chil dhood education

305. It has been estimated that 9-11 per cent of children frombirth to six
years have access to public or private early chil dhood devel opment facilities.
Only 2 per cent of three year olds have access to full day care and hone
based, private or community funded facilities. The majority of children are
| ooked after by parents, relatives, friends, siblings, donestic workers or no
one at all. There are few after school facilities available. There are also
geographical, racial and urban/rural disparities in access to substitute care
while parents work, and the Departnment of Welfare is attenpting, through
programmes, to elimnate some of these disparities. The Departnent's
assistance is given to service providers mainly through subsidies: in 1995,
provi nci al Departnents of Welfare subsidized 4,733 centres catering for
230,000 children. In this way, provinces are attenpting to spread limted
resources to target creches in rural areas. |In the Eastern Cape, for

exanpl e, fundi ng has been extended to previously di sadvant aged areas,

and 37,045 children are benefiting froman investnent of R2.4 mllion. But,
in 1991, it was estimated that 71 per cent of the staff working in African
educare institutions were untrained.

B. Separation of children from parents

306. The State can initiate action to separate a child fromits parents where
the parents are found by a children's court to be unfit or unable to have
custody of the child. A children's court may al so nake placenent deci sions
when a parent or guardi an cannot be traced. A child may be |l egally separated
froma parent by an adoption order, as a consequence of divorce, where a
parent is inprisoned or where a child is arrested and det ai ned.

307. Different State departnents bear responsibility for the separation of
children fromtheir parents.
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1. Legal and constitutional franmework

308. Authority for the Child Care Act (1983) lies with the Departnents of

Wel fare and Justice. The Act provides for the establishnent of children's
courts and the appoi ntnent of conmm ssioners of child welfare. Every

magi strate's court is a children's court in its area of jurisdiction, and
every magi strate is a conm ssioner of child welfare. The comm ssioner and
court are assisted by children's court assistants and social workers. No
specific training on children's rights is provided to these personnel at
present. In the urban areas, a dedicated children's court may enpl oy
full-time conm ssioners but, in rural areas, crimnal court nagistrates serve
itinerantly as conm ssioners.

Renpvals by the children's court

309. Notice of a children's court inquiry nust be given to parents or
guardians if they can be traced. The Act provides for a variety of

ci rcunmst ances whi ch guide the court in determ ning whether parents are unfit
or unable to have custody of their child, such as whether they have assaulted
or ill-treated the child or caused assault or ill-treatment, whether they have
abandoned the child, whether they have no visible means of support, and so on

310. These criteria will change with the pronul gation of the Child Care
Amendnent Act (1996) which reverts to the child in need of care concept as the
criterion when determ ning whether a child should be renpbved. This is in
accordance with the child-centred focus of the Convention. The Amendment Act
provi des, for the first tinme, for legal representation at a children's court
inquiry, if needs be at State expense. A child over the age of 10 years nust
be informed of the right to request |egal representation

311. A decision of the children's court is not subject to appeal, but may be
taken on judicial review as a result of irregularities in the proceedings. A
children's court may order the:

(a) Return of the child to the parent or, if the parents |ive apart,
to the parent designated by the court, the guardian or the person with whom
the child was living inmediately before the inquiry, under the supervision of
a social worker, on certain conditions;

(b) Pl acenment of a child with a foster parent under the supervision of
a social worker;

(c) Pl acement of a child in a children's hone;
(d) Pl acenment of a child in a school of industry.

| npl enentation of children's court orders

312. An order of the children's court generally | apses after two years.
However, the Mnister may extend an order for periods not exceeding two years
at atine, but not to a date beyond which the child turns 18. There is no
provi sion for hearing the child s views when adm ni strative extensions are
granted. Although the Act intends periodic reviews of placenents by socia
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wor kers after the finalization of the children's court inquiry, this
frequently does not occur in practice. * Sonme children wait the entire
two-year period after the order has been made for adm nistrative designation
to the place to which they have been referred. Thus, although the phil osophy
of the Act is that a child should be reunited with his or her parents within a
period of two years or less, and that the period of the order should be used
for reconstruction purposes, serious defects have been noted in practice.
These will be addressed in part by the planned review of all child-care and
protection |egislation to be undertaken by the South African Law Conm ssion
However, it nmust be borne in mnd that social workers are extrenely

over burdened and carry high case | oads, meking effective reconstruction
services difficult.

I nstitutions

313. The Act also regulates children in institutions (children's homes and
i ndustrial schools) and children in other places of tenporary care, such as
pl aces of safety, shelters, places of care and foster homes. No |ega
nmeasures address the issue of such children having contact with their
famlies. Although it is welfare policy that the views of children be taken
into consideration in all matters concerning children, there is no | ega
provi sion (other than the amendments cited above) to this effect.

Fostering and Adoption

314. In the case of foster care placenments, the ideal is for the foster
famly, the child, the biological famly and the social workers to form part
of ateam In residential care facilities, children and their biologica
famlies should al so have access to the social worker, the superintendent or
to the multi-disciplinary teamof the facility. Al though these neasures are
organi zati onal policy and prescribed by |legislation, delivery often fails to
live up to the standards required.

315. Adoption is also regulated by the Act, and parental consent is generally
required. (Adoption is discussed further bel ow.)

On the arrest of a child

316. The Crimnal Procedure Act (1996) states that the police are obliged to
notify parents or guardians of the arrest of a child under the age of 18 when
they reside within the same magisterial district and can be traced w t hout
undue delay. A probation officer should also be notified of the arrest of any
child under the age of 18 years. |In practice, notification of parents of
arrested children does not occur satisfactorily, and many children are
therefore separated fromfanmlies who do not know where they are. Studies
have shown that few children receive visits fromfamlies whilst detained in
prison awaiting trial. Simlarly, in terns of the current law, famlies
shoul d be notified of the arrest of adults, including parents.
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2. Context and inplenentation

Policy

317. Residential care policy has been revised by the IMC. A report by the
committee proposing policy for a new child and youth care system was

provi sionally accepted by Cabinet in February 1997. The framework for the
proposal s i ncludes such principles as fam |y preservation (provision of
services to children within a fam |y context wherever possible) and permanency
pl anning (all young people should be given the opportunity to grow up in their
own famlies and, where this is proved not to be in their best interests or
not possible, to have a tine-limted plan which works towards |ifelong
relationships in a famly or community setting). The policies proposed in the
report are currently in the process of being inplemented.

318. Foster care policy is currently being revised and brought in line with
the Convention. This will influence provincial policy as well as new
conprehensive child-care |egislation

319. The Departnment of Correctional Services has inplenmented a Mdther and
Child Unit for inprisoned wonen with babies or young children, and a new
policy docunent is being drafted by the Department. Currently, children

may remain with their nmothers until the age of two or until they stop
breastfeeding. After this, plans are nade to create rel ationships with
famlies in a conmunity setting. Contact visits are being arranged to build
sound rel ati onshi ps between young persons and their nothers.

C. Famly reunification

1. Legal and constitutional franmework

320. There are no further direct provisions in South African |aw dealing with
famly reunification.

321. In ternms of the Child Care Act (1983), children renmoved from parenta
care may not be taken outside the borders of South Africa w thout the consent
of the Mnister for Wl fare and Popul ati on Devel opnent. Applications for the
removal of such children from South Africa to facilitate contact with their
famlies of origin, or visits to fam |y nenbers abroad, nust be carefully
eval uat ed

2. Context and inplenentation

322. South Africa respects the right of children to have neani ngful contact
with their biological parents. Where parents are resident outside

South Africa, the channels of the International Social Services (1SS), an
intercountry social work network, are used. This assists in alerting socia
workers in the country where the parents reside about the situation of the
child in South Africa and the need for the child to have access to his or her
parents. This neasure contributes to the protection of children
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323. \Where one parent denies the other rights of access, social workers in
the respective countries liaise through ISS to renmove obstacles in the way of
regul ar contact, in order to normalize relationshi ps between parents and
children and facilitate unrestrai ned access.

324. South Africa respects the right of the child to enter or |eave the
country, provided that travel documents are issued by the Departnent of Home
Affairs in accordance with the relevant |egislation

D. 1lllicit transfer and non-return of children abroad (art. 11)

Legal and constitutional franework

325. Parlianment has approved that South Africa accede to the Hague Convention
on the Civil Aspects of International Child Abduction, which became part of
South African donmestic law in 1996. The |egislation designates the Chief

Fam |y Advocate as South Africa's central authority for the purposes of the
Convention. The Mnister of Justice is given powers to nmake regulations in
terms of the Act.

326. There are as yet no provisions for intercountry adoption in

South Africa. Yet, although the Act says that applicants for adoption mnust

be South African residents and citizens, or nust neet the requirenents for a
certificate of naturalization, there have been reports of intercountry
adoptions. This question will be exam ned by the South African Law Conm ssion
as part of the review of child-care | egislation

327. At common |aw, there are offences such as ki dnappi ng (which includes
child stealing) and abduction that outlaw separation of children fromtheir
parents.

E. Recovery of nmi ntenance for children

1. Legal and constitutional franmework

328. At common |law, parents are obliged to maintain their children to the
best of their ability and within their capacities. A parent who fails to

mai ntain a child adequately, while able to do so, risks a renoval inquiry in
terms of the Child Care Act (1983). A simlar duty also arises in customary
law. Provision is nmade in the Child Care Act (1983) for State contribution to
t he mai ntenance of any child who is in foster care, or who is a pupil or child
in an institution. ?

329. Contribution orders against a person legally liable to maintain a child
can be nmade by a children's court, where the child has been placed in a place
of safety, school of industry or children's hone under the Child Care

Act (1983), or in custody under the Crimnal Procedure Act. This order has
the sane effect as a mai ntenance order

330. In cases of separation or the divorce of parents, maintenance is payable
in South Africa in terms of the applicable divorce decree. Oher persons
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acquire duties to maintain their children by virtue of birth or adoptive
rel ati onships. A father of a child born out of wedlock is legally obliged to
mai ntain his child.

331. The Maintenance Act (1963) provides for procedures to ensure fulfil ment
of the duty to maintain another w thout undue costs. 1In ternms of this Act,
every magi strate's court is a maintenance court for its area of jurisdiction
The courts can make nmai ntenance orders against a person |legally responsible
for children's mai ntenance after an inquiry. Failure to comply with a

mai nt enance order is a crimnal offence.

332. The Reciprocal Enforcenent of Mintenance Orders Act (1963) regul ates
the reci procal enforcement of mai ntenance orders made in South Africa and
proclainmed countries. Simlarly, the Reciprocal Enforcement of Mintenance
Orders (Countries in Africa) Act (1989) applies where maintenance orders
regardi ng designated African countries are concerned. Were countries do not
have a reciprocal agreement with South Africa, there will be enforcenent
probl emns.

2. Context and inplenentation

333. The recovery of maintenance is a serious problemin South Africa, and
Government has given priority to the reformof the private mai ntenance system
The South African Law Comm ssion has drafted an i ssue paper on the topic and
the draft docunent on Gender Policy Considerations released for comrent by the
Department of Justice in 1997 advocates urgent practical steps to inprove

mai nt enance collection. The Lund Committee Report 2% also reviews defects in

t he present maintenance system

334. One of the problens identified is that courts routinely suspend
sentences for failure to conply with naintenance orders, whether the sentence
is afine or atermof inprisonnent. This has caused the criminal sanction to
lose its deterrent effect. Warrants of execution to recover naintenance can
only be authorized upon conviction of a defaulter. Garnishee orders, which
can only be made when a person has been convicted of defaulting, can be evaded
by changing jobs. Short-terminprovenments to the determ nation, collection
and enforcement of maintenance orders are being investigated by a task teamin
t he Departnent of Justice.

335. Problens in the maintenance system have led to increased reliance on
State mai ntenance and child support grants.

F. Children deprived of famly environnent

1. Legal and constitutional franmework

336. The Constitutional principles outlined under Section A of this chapter
apply to children deprived of fam |y environment.

337. Children who need special protection and assi stance can be brought
before a children's court, found to be in need of care, and placed in
alternative care (such as foster care, children's honmes and school s of
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industry). In a crisis situation, a child nmay be renoved w thout a court
order and placed in a place of safety pending further investigation

338. Children's court orders generally last for a two-year period. In
terms of the Child Care Act (1983), a court order can be extended for another
two years if it serves the best interests of the child. The position of
children placed in residential care is evaluated on an ongoi ng basis by a

mul ti-disciplinary team which nmust report to the Department of Welfare to
determ ne whether the child can return to the parents. (See al so

paras. 307-319.)

339. The present Child Care Act (1983) requires that religious and cultura
background be considered when placenments of children are deci ded upon

2. Context and inplenentation

340. Policy on foster and residential care has been devel oped by the IMCto
reflect the general principles of the Convention. Serious defects have been
identified in the child and youth care system including inappropriate

pl acenents of children in residential care facilities, human rights abuses in
children's institutions and |ack of training for staff at these institutions.
Legal and practical provisions for regular review of placenments appear to be
i nadequat e.

341. Several principles of the Convention are not enshrined in lawin

South Africa, including the use of institutionalization as a |ast resort.
Continuity and permanency planning al so present problenms. Care givers often
choose fostering over adoption because, while a foster grant is available to
assist in the support and nmaintenance of the child, there is no adoption
grant. This deters foster parents from applying for the adoption of children
in their care. The aspect of continuity in the children's upbringing, be it
in foster care or in an institution, will be attended to in the new
conprehensive child-care |egislation

I nstitutions

342. A recent count revealed that there are 182 registered children's hones
in South Africa with a total capacity of 13,565 beds, 32 places of safety with
a total capacity of 3,019 beds and 73,354 children in 43,998 foster hones.

The I MC investigations found that 1,815 children had been placed in State
institutions out of their honme province. This hanpers reunification and
reintegration with famlies and comrunities.

343. VWhile the Child Care Act (1983) provides for inspections of places of
safety and children's homes at the behest of the Mnister of Welfare, these

i nspections are neither regular nor mandatory. Nor are inspectors obliged to
take the views of children into account when conducting an inspection

al t hough the inspector may observe and/or interview any child in the

i nstitution.

344. The IMC found that there were | ong delays in the placement system
Soci al workers reported delays of six nmonths to two years.
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Children in prison

345. Some 996 children are detained in prisons while awaiting trial, and
approximately 1,000 are serving sentences of inprisonnent. There have been
reports of nunbers of children held in police cells while awaiting trial. 1In
the main, these children, whether detained in prisons or in police cells, do
not receive famly visits. The Departnent of Welfare is responsible for
services to children awaiting trial, including famly reunification and
reconstruction, while the Departnment of Correctional Services is responsible
for services to sentenced children

346. The Departnent of Welfare has set up a Conmittee for the Managenent of
Juveniles Awaiting Trial (COMJIAT) to manage the provision of services to
awaiting trial children.

347. However, the Department of Correctional Services is hanpered inits
efforts to set up and devel op services to convicted and unconvi cted children
by budgetary constraints, severe overcrowding in prisons and human resources
probl ems. The physical structure of prisons makes it difficult to accommpdate
children and render services effectively. However, progress has been nmade at
sonme centres, where | arger groups of sentenced children are acconmpdated in
Youth Correctional Centres. Currently, eight such centres are operational and
nore such facilities are being planned.

G Adoption

1. Legal and constitutional franmework

348. The adoption of a child is effected by an adopti on order made by the
children's court after a children's court inquiry. Current |egislation
requires that a child s cultural and religious background be taken into
account when an adoption order is made. The Wiite Paper for Social Wlfare
al so states that traditional systens of adoption should be acknow edged.
There are, however, no legal barriers to trans-racial adoptions. A child may
be adopted by a husband and wife jointly, by a w dow, w dower or unmarried or
di vorced person, or by a married person whose spouse is the parent of the
child. Couples in same sex relationships may not jointly adopt a child.

349. The High Court has ruled that the natural father of a child born out of
wedl ock is a party to the proceedings in an adoption hearing, and therefore
has the right to be heard. The Constitutional Court subsequently rul ed that
the provisions of the Child Care Act (1983) (which dispense with the consent
of the natural father) are discrimnatory, and that they should be redrafted
by Parlianment. The court suggested that |egislation should take account of
the duration of the relationship between the natural parents of the child born
out of wedlock, the age of the child, the intensity or otherw se of the bonds
between the father and the child, the stability of the relationship between
the parents, the reasons why their relationship has not been formalized in
marri age and the child s best interests. The resultant Powers of Natura
Fathers of Extra-marital Children Bill (1997) provides that the father has the
right to be notified of the inpending adoption of his extra-marital child.
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350. During the adoption process, the child is safeguarded by the requirenent
that an accredited social worker nust place a report before the children's
court. A child s consent to his or her adoption nust be obtai ned when he or
she has reached the age of 10 years. The Child Care Anendnent Act (1996) al so
provi des for |egal representation for a child during any children's court
inquiry, including an adoption hearing. The criteria to be applied by the
children's court is whether the proposed adoption “will serve the interests
and conduce to the welfare of the child”. Consent is required fromthe

bi ol ogi cal parents or (until the Act is amended) the nother of a child born
out of wedl ock.

351. Legislation provides for circunstances under which parental consent can
be dispensed with if it is being unreasonably withheld. The Child Care
Amendrent Act (1996) provides for a 60-day period during which parents may

wi t hdraw their consent w thout giving reasons.

352. There are provisions for the registration of adoptions, and for issuing
a new birth certificate in the adoptive parents' nane. Al l|legal rights and
obl i gati ons between the adopted child and his natural parents are term nated,
and the child is deened to be the legitimate child of the adoptive parent or
parents. Applications for recision of adoption orders may be brought, but
seem ngly not by the child hinmself. He would, however, be entitled to be
legally represented at the recision hearing in terms of the new anendnents.

353. The law provides that no consideration, in cash or kind, nmay be given or
received in respect of the adoption of a child. To do so constitutes a
crimnal offence.

354. Legislation is in place to ensure that information about the biol ogica
parents is made avail able to the adopted person in an appropriate and
responsi bl e manner, and wi th adequate gui dance and counselling to all parties
concerned in the adoption triangle.

2. Context and inplenentation

355. Intercountry adoptions of South African children have been identified as
one of the critical areas for amendnent in the current Child Care Act (1983)
and shoul d not be delayed until the conmprehensive new child-care |egislation
is drafted. The anmendi ng process includes the eventual ratification of

The Hague Convention on Protection of Children and Cooperation in Respect of

I ntercountry Adoption

H  Periodic review of placenents

1. Legal and constitutional franmework

356. The State is responsible for periodic reviews of statutory placenments.
Such reviews are undertaken by a social worker every two years and must cover
t he general and social circunmstances of the child and his/her parent(s) and
the possibility or not of restoring himher to their care.
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2. Context and inplenentation

357. The fact that a children's court does not have the power to reviewits
own orders is problematic. In addition, an order changing an institutiona
pl acenment may be nade adm nistratively, without referring it back to court.
There is also no procedure at present to allow for the child' s views to be
taken into account when adm nistrative changes to placenents are made.

358. New child-care and protection |egislation which is being considered wll
address the accountability of staff who work at institutions and socia
wor kers dealing with children

359. The inspection of institutions under the Child Care Act (1983) has been
dealt with above.

I. Abuse and negl ect including physical and psychol ogi ca
recovery and social reintegration (arts. 19 and 39)

1. Legal and constitutional franmework

360. The Constitution provides for the child' s right to protection from

mal treat ment, neglect, abuse or degradation. It also enshrines the right to
freedomfromall fornms of violence fromeither public or private sources, not
to be tortured in any way, nor to be treated or punished in a cruel, inhuman
or degrading way. It also provides that “everyone has inherent dignity and
the right to have their dignity respected and protected”

361. There is mounting public concern over the extent and severity of

vi ol ence agai nst children, and of their abuse and neglect in South Africa.

The nunber of reported cases is increasing rapidly. Apart from abuse at hone,
at school and in the nei ghbourhood, child abandonnent, child | abour and the
conmer ci al sexual exploitation of children are w despread probl ens.

362. At common |law, there are a variety of crimnal offences for which
perpetrators of violence or abuse against children can be prosecuted,

i ncl udi ng nurder, cul pable hom cide, rape, assault, indecent assault, assault
with intent to do grievous bodily harm etc.

363. The Child Care Act (1983) provides that a children's court inquiry can

i nvestigate the possible renoval of a child where ill-treatnment or neglect is
i ndicated. The Act also nmakes it a crimnal offence for any parent, guardi an
or person having custody of a child to ill-treat her/himor allow her/himto
be ill-treated or abandoned. Any person legally liable to maintain a child

and who, though able to do so, fails to provide the child with adequate
clothing, lodging and nedical care is guilty of an offence.

364. The Act also states that every dentist, medical practitioner, nurse,
soci al worker or teacher, or any person enployed by or managing a children's
hone, place of care or shelter, who exam nes, attends or deals with any child
in circunstances giving rise to the suspicion that the child has been
ill-treated, or suffers froman injury, single or multiple, the cause of which
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appears to have been deliberate, or suffers froma nutritional deficiency
di sease, nust imediately notify the Welfare Departnent or face crimna
sancti on.

365. The Prevention of Family Violence Act (1993) also provides for the
reporting of suspected child abuse. Any person who exami nes, treats, attends
to, advises, instructs, or cares for any child must report any circunstance
which may indicate ill-treatnment to a police official, social worker or a
conmi ssioner of child welfare. Failure to do so is a punishable offence. The
Prevention of Fam |y Violence Act (1993) also provides for the granting of
interdicts with regard to famly violence. Its provisions include protection
for children.

366. The Prevention of Fam |y Violence Act (1993) has been found to contain
defects in content as well as in regard to the processes set up for

adm nistration of the interdicts. Anmendnents are therefore being investigated
by the South African Law Comm ssion

367. Bail granted too easily to perpetrators of crinmes involving violence
agai nst children has been a source of nmounting public concern. Further
amendments to the |laws of bail are therefore under way, in addition to the
recent amendment (in respect of bail) in the Crimnal Procedure Second
Amendnment Act (1995). The aim of the new amendnents (Crimnal Procedure
Second Amendnent Bill (1997)) is to inprove the bail system by providing for
hearings of serious offences in regional courts (at a higher level than

magi strates courts); by prohibiting after-hours bail applications; and by
provi ding for circunstances where the accused nmust prove exceptiona

ci rcunst ances before being granted bail

368. The Constitutional Court ruled that corporal punishnment of children as a
sentence i nposed by courts was a violation of the right to freedom from
“cruel, inhuman and degradi ng treatnent or punishment”. The Abolition of

Cor poral Puni shment Act (1997) outlaws such sentences. Corporal punishnment of
children has al so been prohibited in the South African Schools Act (1996) and
is now a crimnal offence. Parents retain comon | aw powers of noderate
chastisenent, as part of the parental power. Corporal punishment in
institutions falling under the Child Care Act (1983) is still permssible in
terms of its regulations. Legally, corporal punishment may no | onger be

i nposed upon persons in prison for infractions of prison disciplinary rules.

2. Context and inplenentation

369. South African Police Services Child Protection Units and specialized

i ndi vidual officers dealt with 28,482 cases of crime against children in 1995.
Reported crimes agai nst children have increased by 117 per cent between 1993
and 1996. 2° Many, if not npbst, reported cases are dealt with by structures
other than the police, chiefly the social services. There are many reports of
child abuse and negl ect, caused by poverty, alcohol and viol ence. However,
only 0.1 per cent of the entire police budget is allocated to Child Protection
Units.
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370. The Departnent of Welfare has established a Working G oup on the
Prevention of Child Abuse and Protection agai nst Negl ect whose task it will be
to anal yse current problenms and outline a national child protection strategy.
Based on its recommendati ons, the Department is currently devel oping policy
and a plan of action to address the problem of child abuse. Guidelines on how
to deal with victins and offenders are being formul ated. There are al so
efforts to pronote awareness of child abuse issues anpbngst comunities.

In school s

371. There have been wi despread reports that corporal punishment continues to
be inmposed in schools, despite the provisions of the South African School s

Act (1996). Training of teachers and other staff in alternative disciplinary
measures is one of the challenges facing South Africa.

In prisons

372. Children awaiting trial or serving sentences in prison are vulnerable to
physi cal and sexual abuse by other detained persons. On 8 May 1997, a
detained child, held illegally with an adult in police cells, was killed by
the adult. There have been nunerous reports of violence against children in
police cells and in prison

373. Conplaints reporting systens are not well developed. A child in police
cells may conplain to the officer in charge, as could a child detained in a
prison. However, there have been occasi ons where the conplai nant is placed
back in confinenment with the perpetrator of the violence. Oten, the victim
will not reveal the identity of the perpetrator for fear of repercussions, and
few successful prosecutions take place.

In the work pl ace

374. The Child Care Act (1983) nmkes it an offence to provide work to a child
under the age of 15 years. Under the present Act, mnisterial exenptions are
possi ble. Many children in South Africa work under exploitative conditions.
(See chap. VIll.)

375. Sexual abuse of children is also dealt with in chapter VIII
J. Concl usion

376. About 37 per cent (some R325.1 million) of the welfare services
conmponent of the budget was spent on child and fam |y services over the past
budget year, with an enphasis on previously disadvantaged chil dren

377. Although much is done to create a healthy famly environnent and to
protect children, many children still have to be placed in alternative care in
South Africa. There is a need for devel opnmental social services to strengthen
the fam ly and enable children to remain in their famly of origin. This wll
be particularly inportant as South Africa is faced with increasing nunbers of
children at risk.
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378. Pilot projects will have to be replicated, extended and wi dely applied
t hr oughout the country.

379. The large nunber of statutory provisions and the customary |aw relating
to children need to be harnoni zed and brought in line with the Convention and
the African Charter on the Rights and the Wl fare of the Child. This process
has begun, but a major challenge will lie with the inplementation of this
| egi slation for the benefit of all children and famlies in South Africa.

380. Perhaps the greatest challenge in the welfare field will be the

devel opnent of community based nodel s and programmes which are appropriate,
af fordabl e and sustainable, while at the sane tinme strengthening fanmly life
inall its forms and protecting the rights of children.

VI 1. EDUCATI ON, SPORT, LEISURE AND CULTURAL ACTIVITIES

A. Education, including vocational training
and gui dance (art. 28)

1. | nt roduction

381. In reporting on education, the |legacy of the apartheid era, and in
particul ar the devastating effects of the Bantu Education Act, cannot be
underesti mated. The Wi te Paper on Education (March 1995) states that:
“mllions of South African children and youth are |learning in schoo
conditions which resenble those in the nost inpoverished States”. It
states further that “access to technol ogical and professional careers
requiring a strong basis in mathematics and science is denied to all but
a fraction of the age cohort, largely because of the chronic inadequacy
of teaching in those subjects”. At the same tine, South Africa provides
education for the privileged mnority at full first world standards.

382. In addition to the institutionalized raci smand di sadvant age
experienced by the majority of South Africa's children, many school chil dren
paid a high price through their involvenent in the |iberation struggle.
From 1976, when the children of Soweto spearheaded the resistance to the

i mposition of Afrikanns-|anguage instruction in schools, |arge nunbers of
chil dren abandoned school to join the armed struggle or to work internally
for change.

383. Further, because many of the people responsible for child care

are poorly educated thenselves, it is difficult for themto assist with
schoolwork or to provide | anguage and quantitative skills which children
fromnore privil eged backgrounds acquire as a matter of course. *

Addi tionally, when parents are illiterate, it is difficult for people
rendering other services to children to conmunicate with them except
by word of nouth. It also needs to be noted that grandparents play an

important role in raising children in South Africa and frequently have
little formal education thensel ves.

384. Thus one of the main challenges facing South Africa in the
post-apartheid era is to ensure equity and redress in the educational system
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385. Contrary to the popular nyth that the drop-out rate is a mjor factor
af fecting educati onal standards, virtually all children between the ages

of 6 and 15 today attend school, and the participation of young peopl e
aged 15-19 is approximately 83 per cent. 3 This inplies that, rather

than focusing on neasures to keep children in school, the priority should
be to ensure that children benefit frombeing there. *

Att endance

386. Although there are few disparities in attendance in the pre-15-year-old
group, differences energe between the ages of 15 and 19. G rl children drop
out of school earlier than boy children and children in rural areas tend to
drop out earlier than those in urban areas. However, the proportion of young
African persons of both sexes between the ages of 20 and 24, including those
living in rural areas, attending educational institutions is significantly

hi gher than for any other group. This may be attributed to two factors.
First, a generation of young African men and wonen, realizing that education
is a pre-requisite to well-paid enmploynent, is trying to make up for the
education they m ssed during the freedom struggle. Second, because of
poverty, poor quality schools and the necessity of learning in a second

| anguage, young African people progress nore slowy through the educationa
system 3

Househol d i ncone

387. Despite the high rate of African participation in education, there

is neverthel ess a strong associ ati on between househol d i ncone and schoo

enrol nent, particularly in the higher grades. Hence, although this
association is weak at primary |evel where 90 per cent of children fromrich
househol ds attend school as opposed to 85 per cent in the poorest househol ds,
at secondary level the gap widens to 90 per cent against 46 per cent, and at
tertiary level, to 38 per cent against 4 per cent.

388. There is also a very strong associ ati on between the payment of tuition
fees and income. At both primary and secondary schools, the average fees
paid by the parents of Wite pupils is in the order of R1,000 per annum
whi |l st the average for other population groups is around R40 per annum
Clearly this enables schools in traditionally “white” areas to provide
superior resources and, if quality of education were to correspond to the
ability of parents to pay, there would be serious inplications for the

achi evenent of equity. However, the Departnent of Education has recently
publ i shed a proposal for a school funding nodel that seeks equity and redress
for the inequalities of the past. Policies are guided by teacher ratios and
the principle of equity.

2. Legal and constitutional context

389. The Governnent 3 is commtted to bringing |legislation on education
| eisure, culture, sport and recreation in line with the Convention and the
Constitution, which sets out the fundamental right to education

390. According to the Constitution, education nust be provided by the nine
provi nci al departnents of education. The Mnister of Education determ nes
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the m nimum norns and standards for education in terns of the Nationa
Education Policy Act (1996) in consultation with the provinces. %

391. The Constitution states that no person (and hence no | earner) shal
be unfairly discrimnated against, directly or indirectly, on any grounds,
i ncluding race, gender, sex, ethnic or social origin, colour, sexua
orientation, age, disability, conscience, belief, culture or |anguage.

392. It also provides for instruction in the |anguage of choice where this
is reasonably practicable. On the basis of this provision, the White Paper
on Language in Education was published in July 1997.

393. The Constitution also allows for independent educational institutions,
provi ded they conformto mni mum standards |aid down by the State.

South African Schools Act (1996) [Schools Act]

394. The South African Schools Act (1996), together with the provincia
education |l aws, provides the |legal framework for the provision of education to
all learners and the protection of their rights in public and i ndependent
schools. A wide cross-section of school -parent comrunities was consulted
during the drafting of the South African Schools Act (1996).

395. The Schools Act provides for conmpul sory basic education for al

| earners fromthe age of 7 (or grade 1) to the age of 15 (or grade 9)
based on the principle of non-discrimnation. This means that provinces
must provide sufficient school places for all learners. As a result,
provi nces have enbarked on a school building programre to provide
accommodation for the 11,908,879 learners in grades 1 to 12 in 1997.

396. Although adm ssions policies are decided by school governing bodies, the
School s Act bans unfair admi ssion policies and discrimnatory educationa
practices in public schools.

397. Learners with disabilities experience discrimnation in all spheres of
their lives. Under the new Schools Act, mainstream schools nust, where
reasonably practical, admt such |learners. Schools are encouraged to take
steps to meke their facilities accessible to learners with disabilities.

398. Learners who cannot be properly taught at mai nstream schools will be
educated at separate special schools, after taking the wi shes of parents

into account. It nust be noted, however, that many learners with disabilities
do not currently have access to education. Redress for |earners who have
previ ously been di sadvantaged is required and an integrated approach in this
regard i s the subject of the National Conm ssion on Special Needs in

Education and Training. 3¢

399. (O her mjor achi evenents which were acconplished through the School s Act
i ncl ude:

(a) Norms and standards for |anguage policy in public schools;
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(b) Provi sion for the freedom of religion on the basis of equity and
freedom of consci ence;

(c) The right of governing bodies to adopt a disciplinary code of
conduct for a public school after consultation with the |earners, parents and
educators of the school and taking into consideration guidelines provided by
the Mnister of Education to ensure positive discipline and respect for human
dignity;

(d) The prohibition of corporal punishment in schools;

(e) The right to representation for |earners fromthe eighth grade
onwards on the governing bodies of schools and their participation in matters
which affect them |In addition, |earners have the right to representation on
Learner Representative Councils. National |earner associations have al so been
est abl i shed.

() Provi sion for the determ nation of fees by majority resol ution of
the parent body. However, no |earner may be excluded froma school because of
t he non-paynent of his or her school fees and parents have rights of appeal
I mpl ementation of a funding policy for public schools will begin in 1998.

(9) Provi sion for home schooling.

3. Context and inplenentation

400. There are in South Africa 12 million students, 29,000 schools

and 364, 000 teachers, as well as parents and feeder communities. This makes
education an extremely powerful instrunent for the pronotion of a human rights
culture and the protection of the rights of the child.

401. In the national budget 19.7 per cent is allocated to the ful
spectrum of education. This anounts to R36.7 billion, excluding donor
funding. During 1995/96 State expenditure on education for children under
the age of 18 was as follows, according to the Internal Report of the
Department of Education of June 1997: pre-primary education, R213, 111, 000;
pri mary education, R14, 291, 610, 000; secondary education, R10, 313, 405, 000.

Construction and upgradi ng of schools

402. A National School Construction and Upgradi ng Programe was
established in 1995 and caters for the physical inprovenent of schoo

buildings. An allocation of Rl billion for new school buildings was nmade
avail abl e for 1996/97. Many schools, especially in the rural areas, have
no water or sanitation facilities at all. Educational programres on

hygi ene and the use of facilities are also provided.

403. The School Register of Needs Survey was initiated as one of

the foundations of the Governnent's commtnment to equity in education
and i mproving the quality of |learning and teaching. It provides a
conpr ehensi ve dat abase of schools and educational institutions and wl|
be a useful instrument for planning the optinmal use of facilities, the



CRC/ C/ 51/ Add. 2
page 73

al l ocation of resources and addressing the historical backlog in physica
facilities. It will also serve as a basis for the measurenent of progress
in the advancenent of children's rights.

Language policy

404. The White Paper on Education Policy was published in July 1997. It
consists of a general policy for education (in ternms of the National Education
Policy Act (1996)) and nornms and standards regardi ng | anguage policy (in terns
of the South African Schools Act (1996)). The |anguage in education policy is
a national |anguage plan which recognizes the value of the cultural diversity
of the population and ains to pronmote multi-lingualismand the devel opnent of
the official |anguages, including sign |anguage.

405. As nmulti-lingualismis the normon the African continent, the underlying
principle is to maintain the home | anguage whil e providing access to
addi ti onal | anguages. The right to choose the | anguage of teaching and
learning is vested in the individual

Commi ssion for further education

406. The Conmmi ssion for Further Education is investigating the provision of
education, including vocational education, for |earners over the age of

15 years. Qualification recognition will conformto new criteria established
by the South African Qualifications Authority within the new Nationa
Qualifications Framework which will set new standards for South Africa.

Curriculum 2005

407. Curriculum 2005 will be phased in between 1998 and 2005. It makes
provi sion for eight |learning areas. Two of these |earning areas, Human

and Social Sciences and Life Orientation specifically provide for human
rights education and the protection of the environment. VLife Skills
Education is ained at promoting self-esteem assertiveness, decision-making,
probl em sol ving, conflict resolution and negotiation skills in children
These are intended to enpower children to deal with, inter alia, issues

of sexuality, substance abuse, stress management, discrimnation and health
and safe living. Curriculum 2005 follows an outcones-based approach which
i mpl i es, amongst other things, that |earners should al so give evidence of
what they are able to do, and not only of what they know, and to make use
of their rights to freedom of expression and thought.

408. The South African Law Conmi ssion, in collaboration with the Departnent
of Education, has devel oped a policy for handling | earners with H V/ Al DS

409. A Task Team on Cender Equity, appointed in March 1997, contri buted
to the devel opnent of Curriculum 2005 to ensure that gender sensitivity
is reflected in | earning outcones. All curriculumdevel opment work wil|l
be sensitive to gender, race and disability. There will also be equity
and representivity in the enploynment and training of educators. ¥

410. Besides its academ c focus, Curriculum 2005 also focuses on devel opi ng
skills, values and attitudes in |earners.
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Mat hematics, science and technol ogy

411. The Technol ogy 2005 Project ainms to inprove the | earning outcones in the
fields of natural sciences, mathematics, technol ogy, engineering and economnic
devel opnent and to ensure that it beconmes part of the education of every

| earner in South Africa by the year 2005.

412. SYSTEM (Students and Youth in Science, Technol ogy and Mat hematics) is an
initiative designed to break the ongoing cycle of nmediocrity in science and
mat hemati cs teaching.

Primary school nutrition

413. An integrated National Primary School Nutrition Progranme was

i mpl enented in nost provinces in 1994 within the first 100 days foll ow ng

the inception of the new denocratic government. The programe targets

school children in economcally di sadvantaged comunities. (See also chap. V.)

Early chil dhood devel opnent

414. The long history of discrimnatory provision for early chil dhood

devel opnent (ECD) makes a quick remedy extrenely difficult. ® The nationa
Department of Education has given support to a project-based early chil dhood
devel opnent programre entitled the National ECD Pilot Project. The aim of
this project is to inplement a reception year throughout South Africa and to
build the capacity of provincial departnments of education and non-governnenta
organi zations to inplenent ECD frombirth to at | east nine years. 3** The
Departments of Health, Welfare and Education will take co-responsibility for
early chil dhood devel opment. Provision is also made for early chil dhood
devel opnent as a Presidential Lead Project.

Hi gher educati on

415. A VWhite Paper on Higher Education and a Hi gher Education Bill (1997)
have been approved by Cabinet. Although the principle of accessibility is
acknow edged, higher education is not free. A national progranme to assi st
students was introduced in 1996. The higher education institutions may |evy
fees but may not discrimnate in any way in admtting students to such
institutions.

416. An Institute for Education Technology is being set up as part of a
Nati onal Institute for Lifelong Learning.

Illiteracy
417. The issue of widespread illiteracy is not addressed in legislation. It

is, however, the focus of a nunber of NGO projects. The Directorate of Adult
Basi ¢ Educati on, Department of Education, caters, inter alia, for out of
school youth.
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Ot her programmes

418. The Culture of Learning, Teaching and Service Canpaign (COLTS)

was | aunched early in 1997 to restore a culture of |earning and teaching
in all schools and to counteract the drop out of |earners from schools.
The canpaign will be sustained for a period of three years until 1999.

419. In terns of the general well-being of children, national and provincia
intersectoral initiatives have been established. These include, inter alia,
the National Crine Prevention Strategy Victim Enpowermment Progranme, the
Drug Advi sory Board, Wnen and Sport South Africa and the Heal th, Education
Awar eness Task Team The South African Law Conm ssion, in collaboration
with the Departnent of Education, has devel oped a policy for the adm ssion
to schools of children with H V/ Al DS

4. The way forward

Ri ght s educati on

420. There is a need for adult education in the areas of human rights and
obligations, positive discipline, |earner participation, etc. Both parents
and educators should receive guidance on how to protect children and | earners
from physical or nmental violence, injury or abuse, neglect or negligent
treatment and exploitation.

421. Children should be informed about their rights and responsibilities.

The whole child

422. Mre attention needs to be given to the full devel opnent of the child's
personality, talents and nmental and physical abilities.

Children with disabilities

423. The provision of education for disabled children nust be further

devel oped pendi ng the reconmendati ons of the National Comr ssion on Specia
Needs in Education and Training and the National Comrittee on Education
Support Services, and in conpliance with the policy on disability currently in
its final stages of preparation

Access

424. Schol ar transport needs to be made avail able on a broader scale and on a
nore affordable basis.

425. Schools in rural and infornal settlenments need to be better financed and
devel oped.

426. Mre learners' books, computer and science facilities need to be nmade
avai l abl e.
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Early chil dhood devel opnent

427. Better provision for early childhood devel opnent programes needs to be
made at | ocal governnent |evel.

Educat or training

428. Educators need to be trained to inplenment Curricul um 2005.

Electrification

429. Ongoing electrification programmes are urgently required, in order to
provide a better environment for study in schools and hones, as well as to
gi ve children access to electronic nedia.

Mass nedi a
430. Although the mass nedia infrastructure is well-devel oped, there is
little evidence that special attention has been given to the requirenents

of children.

B. Sport, lLeisure, Cultural and Recreationa
Activities (art. 31)

1. Constitutional and | eqgal framework

431. A Drug Free Sport Bill and a Sport and Recreation Bill have been tabl ed
in Parlianent.

2. Context and inplenentation

Arts and culture

432. South Africa's first Departnent of Arts, Culture, Science and Technol ogy
(DACST) was set up by the new denocratic governnent in 1994, indicating a
recognition of the role of arts and culture in the inprovement of quality of
life of a people, and especially of its children. A key objective of the
Department is to ensure that arts and culture play a vital role in all aspects
of child and youth devel opnent.

433. DACST works with the Departnent of education to ensure that arts
education is built into the formal school curriculumfor all |earners.
Formerly, arts education was only incorporated in the curricula of a few,
mai nly white and private, schools.

434. DACST is developing a growh strategy for cultural industries to
maxi m ze the role of arts and culture in econom c and soci al devel opment.
This will include the contributions of children. Business and various NGOs
are also involved in the pronotion of arts and cul ture.

435. Apart fromincorporating arts education into the formal school system
DACST is al so devel opi ng and extendi ng comuni ty-based arts education
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structures. The building of 43 Community Arts Centres is in progress. These
centres will have a strong child and youth focus, serving the needs of both in
school and out of school children

436. At a provincial level, departnents responsible for education also take
responsibility for arts and cul ture.

437. The National and Provincial Arts Councils were established in 1997 to
devel op all aspects of arts and culture which will also make provision for
children. Community Arts Centres are being built and devel oped in the
provi nces. The Southern Africa Devel opnent Comunity (SADC) is al so
contributing towards a strategy for funding arts and cul ture.

Broadcasting and children

438. A National Children's Broadcasting Summt convened in 1996 resulted in
the establishment of the Children's Broadcasting Forum

439. The Independent Broadcasting Association (IBA) is responsible for quotas
for children's programes on radio and television. The National Film and

Vi deo Foundati on supplies sonme schools wi th audio-visual material to

suppl enent teaching in schools.

Sport

440. The Mnisters of Education in the provinces are also responsible for

the promotion of school sport on a provincial basis. Schoolchildren take part
in a wde range of sport in extra-curricular activities and also in physica
education. The United Schools Sports Association of South Africa (USSASA)
pronotes the participation of children in sport at national and internationa

| evel s. The devel oprment of policy on wonen and sport is underway and wil |l

al so make provision for girls.

South African National Ganes and Leisure Activities

441. The South African National Ganes and Leisure Activities (SANGALA) is a
child and yout h-focused recreation project. The follow ng projects focus on
chi |l dren:

442. Community SANGALA is a |low | evel conpetitive physical recreation project
whi ch began in 1995 and culm nated in a National Festival in 1996. In future,
this project will be decentralized to provide opportunities for young and old
to participate in continuous, sustainable programres in their conmunities.

The project will take place in all nine provinces and will culmnate in
Comunity Festivals throughout the country during 1997. It is estimated

that 80 per cent of participants will be children and youth. It ainms to
reach 5,500,000 participants throughout the country during 1997.

443. Training SANGALA is a capacity building project for recreation | eaders.
More than 1,623 Comunity Recreation Leaders have conpleted the first |eve

of training. As part of their training and prior to certification they

are required to render 10 hours of practical community service. “°
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444, Street SANGALA is a recreation and life skills project for street
children. A total of 1,600 street children in various cities have attended
the activities presented. The project is ainmed at getting marginalized youth
off the street and back into normal community life.

445. Rural SANGALA is a recreation inpact assessnment project in rural and
informal settlenents. Children do not play a direct role in the delivery of
this project. The outcone of the research will, however, focus strongly on
the needs of the children fromthese conmunities.

446. The Recrehab project focuses on the rehabilitation of youth in prisons,
to be presented as part of the SANGALA programme. “ It is envisaged that the
project will be extended to at |east one prison in each province by the end of
1997. This project inpacts directly on the rehabilitation progranme for youth
of f enders.

447. SANGALA Movers is an active participation progranme ai ned at enhanci ng
the notor skills devel opment of pre-primary children between three and

six years of age. The aimis to bring recreation to formal and non-forma
groups of children in the care of supervisors and pre-schools teachers in
conmuni ti es.

O her sports progranmes

448. National Sport and Recreation (Wellness) Day, to coincide with the Wrld
Wal ki ng Day and the Africa Sport and Recreation Day, is an awareness canpai gn
to pronote the benefits of participation in recreation activities. This day
will consist of a variety of recreation activities and sports events to take
pl ace across the country. Most of the participants will be children as the
conmunities, sports federations and schools will be actively involved.

449. Sport and Recreation Against Crinme (SAC) is an awareness canpaign
i nvol vi ng prom nent sporting personalities.

450. A pilot talent identification programme, targeted at 12 and 13 year
ol ds, has been inplenented. The Protea Sports Progranme represents a
mul ti di mensi onal approach ai ned at addressing the sports delivery system

451. The National Sport and Recreation Volunteers Programe will establish a

dat abase of volunteers to enhance sport and recreation activities. It wll
al so provide a training progranme for volunteers and a reward systemto
pronmote active voluntarismin South Africa. |In future sports facilities
wi |l be shared by schools and comrunities.

3. The way forward

Arts and culture

452. There is a need for nore and better spent funding, trained facilitators
and material resources for arts and culture, as well as for trained personne
to act as facilitators and specialists in leisure, recreational and cultura
activities.
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453. There is a need for creative events and festivities directed at children
both in school and informal settings.

454. Local governnents need to meke better provision for the pronotion of
arts and culture for children.

455. Community art centres need to make proper provision for children

456. There is a need for better use of the public broadcaster and | ocally
produced children's programres. Children are marginalized in the print and
el ectronic nmedia, and sexismprevails. There is a need for South African
content in public broadcasting. The cultural heritage of many children is
not validated, e.g. orality, traditional theatre, story telling, traditiona
custons and nyths.

457. There is a need to inprove the nedia conmuni cation strategy by which
rural, urban di sadvantaged, informal and non-formal areas are informed.

Sport

458. Local governnents need to meke better provision for the devel opnent of
facilities for leisure and sport.

VII1. SPECI AL PROTECTI ON MEASURES

A. Background

459. South African legislation relating to children is fragnented, with
responsi bility spread across several government departments. No conposite

pi ece of legislation exists. |In addition to this, portions of existing

| egislation are inconpatible with the principles of the Constitution and the
Convention on the Rights of the Child. New policy had to be devel oped in

al nost all departments and spheres of government to neet the requirenents of
the Convention. |In the process, children's rights | obbyists have devel oped a
closer relationship with government, sonething that woul d have been

unt hi nkabl e during the apartheid years.

460. Much new policy relating to children has energed since the 1994
denocratic el ections and the ratification of the Convention in 1995. The npst
significant is the IMCs InterimPolicy which describes the transformation of
the child and youth care system the Protocol on the Sexual Abuse and Negl ect
of Children; the National Conm ssion's Report on Special Needs and Education
Trai ning, and the Lund Comrittee Reconmendations for Child Support Benefits.
The challenge will be to translate these policies into practice.

461. The South African Law Comm ssion is currently reviewi ng sexual offences
agai nst children, juvenile justice and child care legislation. Conmttees
working in these areas collaborate in a variety of ways, in line with the
nmovement towards the devel opnent of a conposite body of |egislation for
chi |l dren.
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B. Children in states of emergency: refugee children (art. 22)

1. Legal and constitutional franmework

462. In 1996, South Africa acceded to the Convention relating to the Status
of Refugees (1951 and 1967), and in 1997 to the Protocol relating to the
Status of Refugees (1967) and the Organi zation of African Unity Convention
Governing Specific Aspects of Refugee Problens in Africa (1969).

463. The sane definition applies to all refugees, regardless of their age.
The status of minors acconpanied by their parents is determ ned by the status
of their parents. Unacconpanied mnors are assessed on age and maturity. The
authorities have an obligation to ensure that the best interests of the child
are safeguarded. There are, currently, 1,951 asylum seeking/refugee children
in South Africa.

464. Asylum seeking children are governed by the Alien Control Act (1991) and
the Alien Control Amendnment Act (1995). Anmendnents to the Aliens Act are
proposed to prevent the dilution of refugee children's rights. Refugee
children and children of illegal immigrants are subject to the follow ng
regul ati ons:

(a) Children of imm grants who have been resident in South Africa for
nmore than 20 years, own property or have married locals are for all intents
and purposes registered as citizens.

(b) Chil dren of people classified as illegal immgrants are not
regarded as citizens.

(c) Unaccompani ed asyl um seekers are repatri ated.

(d) Chil dren born of temporary contract workers cannot acquire South
African nationality.

465. If a child or famly does not qualify for refugee status, they are
repatriated, although they have the right to appeal. Efforts are made to
reunite children with their famlies. |If they do not |eave, they are detained
at a centre to await deportation. |If the detention exceeds 30 days, an
inquiry is required.

466. Children of refugees can acquire refugee status if it is granted to
their parents. May 1997 figures indicate that 3,431 people have formally been
granted refugee status in South Africa, of whom 6 per cent are children. The
figures on the granting of refugee status denonstrate a hi gh percentage of
rejected or outstanding applications. Watever the status of the father, the
child of a South African nother is a South African citizen by birth.

467. Refugee children who live or work on the streets are entitled to
protection through a children's court inquiry.
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2. Context and inplenentation

468. A Technical Task Team was set up by the Governnment to | ook at
international mgration. The findings suggested that it was unfair to expect
the receiving State to carry the burden of refugee protection, and that this
responsi bility should be shared among States, based on what they can
realistically contribute. It was also suggested that an independent authority
be established to make rapid assessnments of a claimant's right to refugee
status. Child's rights activists have suggested that a specific unit or
person be appointed to handle all cases of refugee children within specific
time frames and gui delines.

469. The UNHCR plays a significant role in ensuring that refugee children are
accorded the rights enjoyed by South African children. A Refugees Appeals
Board has been established to hear appeals. The UNHCR al so proposes training
judicial officers and inmgration officials on the handling of refugee
chi |l dren.

470. The International Commttee of the Red Cross is represented at
interviews of all unacconpani ed m nor applicants for refugee or asylum seeking
status and takes responsibility for the cross-border tracing of parents and
relatives. In the interim children are placed in the custody of suitable
famlies of simlar background. The South African Red Cross Society places
children in both public and private schools and tries to ensure their

wel |l -being. Currently no nonitoring or evaluation procedures specific to
refugee children are in operation. The office of the UNHCR keeps a wat chi ng
brief on the situation. The detention of refugee children in police cells and
prisons is under investigation

471. Various programes for refugees exist, and refugee forunms have been
established in three of the [arge urban centres. Under the auspices of the
UNHCR, NGOs in these centres coordi nate endeavours to assist with the

pl acenent of refugees in shelters and giving support of a general nature. The
Sout h African Council of Churches provides food and bl ankets to those with
asyl um seeki ng status who are not in shelters. Support programres for
refugees are provided.

472. Currently no nonitoring or evaluation procedures specific to refugee
children are in operation. The office of the UNHCR keeps a watching brief on
the situation. The detention of refugee children in police cells and prisons
i s under investigation.

473. In 1996, the CGovernnent granted ammesty to nationals of the SADC region
in certain circunstances.

3. The way forward

474. Issues relating to the status of displaced children and their
vul nerability need to be expl ored.

475. A distinction needs to be made between illegal inmmgrants and refugee
chi |l dren.
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476. Particular attention needs to be given to unacconpani ed refugee children
and di spl ace chil dren.

C. Children in states of energency: children in arned conflict
(art. 38), including physical and psychol ogical recovery and
social reintegration (art. 39)

1. | nt roduction

477. Apartheid has left South Africa with a culture of violence, particularly
at local comunity level. Cenerations of children have been caught in the
crossfire froman early age. Many children have seen death by viol ence at
first hand and devel oped the inpression that violence is the only acceptable
means to resolving conflict.

478. Since 1994, political violence has decreased significantly in

South Africa, although political violence on a nore contained scale continues
in KwazZulu Natal. Political violence has, however, been replaced by an
upsurge of crime in which many young persons have become involved. The
National Crime Prevention Strategy has been devel oped to deal with this crinme
wave which nmust be ascribed to a period of transition and dire soci o-economc
conditions and unenploynent. In addition, sectors that w el ded great power in
comunities during the apartheid years, such as gangs, have created pockets of
violence in the areas in which they operate. Mny of the victinms of the *“gang
war” are children. The Governnment has expressed its concern that the
so-called “third force”, which caused great suffering in the pre-election
period, is inplicated in this violence and crine.

479. Since 1994, conscription of white males at the age of 16 has been
abolished in favour of an all-volunteer force with a m ni mum age of 17 years -
an age grouping that is not consistent with the requirenments of the

Consti tution.

480. During the liberation struggle, |arge nunbers of young people fornmed
armed “Sel f-Defence Units”. This was generally supported by their famlies.
In addition, many children crossed the border to join Urkhonto we Sizwe (M),
the arnmed wing of the ANC. The involvenent of children in political violence
began in earnest during the Soweto uprising in 1976 and conti nued over
subsequent years. Despite efforts by MK to provide sone education for
children, they paid a heavy price for their involvenent, and many returned
with no qualifications or education.

481. During the state of energency in the m d-1980s, children as young as
seven years were arrested, detained without trial, held in solitary
confinenment and tortured. Such trials as took place were held in courts which
frequently failed to challenge either the legislation or the human rights
implications of their treatnent.

482. Over the years, chiefly from 1974 to 1994, South Africa experienced
political violence on a wide scale. Inevitably children found thenselves in
the crossfire of violence. Many were killed and mai ned. O hers suffered
psychol ogi cal damage.
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483. However, those who record the participation of the young in

South Africa's past nust acknow edge that although nmany children suffered
appal I i ng abuse, children and young people were not sinply victins. Many
children were comritted actors in the political battle. Ohers becane the
i nstruments of the violent agendas of adults.

2. Legal and constitutional franmework

484. The issue of child soldiers is of particular inportance for Africa. The
Organi zation of African Unity (OAU) adopted the African Charter on the Rights
and Welfare of the Child (1990). Recruiting children for war is prohibited by
the Convention and is certainly not in the best interests of the child

(art. 6).

485. The Machel Study - the United Nations Report on the Inpact of Armed
Conflict - states that 18 years should be the mnimum age for recruitment and
participation in hostilities. It is anticipated that South Africa wll
support this initiative. A number of NGOs support the optional protocol of
the United Nations Convention (art. 38).

486. The Constitution defines a child as a person under the age of 18 years
and states that “Every child has the right not to be used directly in arned
conflict, and to be protected in tinmes of armed conflict.” During a state of
energency, children of 15 years and under may not be used directly in arned
conflicts.

487. In addition to the ratification of the Convention, the Convention on the
Elimnation of All Fornms of Discrimnation against Women (including girls)
(1996) and the pending ratification on the African Charter on the Rights and
the Welfare of the Child, South Africa is a party to the Geneva Conventions
(1949), including Protocol I, but not Protocol 11

3. Context and inplenentation

488. The country's position paper on children in arned conflict was presented
by the Mnister of Welfare in Addis Ababa in 1997. It states that: “the
South African CGovernnent is deeply interested in making a meani ngfu
contribution to peace and well-being in Africa and to that end believes that
saf eguardi ng the heal thy devel opment of our young people is of critica
concern”.

489. In 1997, the Governnment inposed a unilateral ban on the use, production
and trade of anti-personnel |andm nes.

490. A nunber of structures have been established to protect and pronote the
human rights of all South Africans, including children in armed conflict.
They are: the Truth and Reconciliati on Comm ssion's special hearings on
children, the Human Ri ghts Conmi ssion and a variety of NGOs.

4. Physical and psychol ogi cal recovery and social integration

491. The Truth and Reconciliation Conm ssion (TRC) represents the nost
significant attenpt to bring about healing of the South African nation. The



CRC/ C/ 51/ Add. 2
page 84

TRC gi ves South Africans the opportunity to tell their stories and provides,
mai nly synbolic, reparation to those who have suffered. Special hearings have
been held for children who have suffered in the struggle and for those who, on
both sides, were involved in armed conflict.

492. The TRC has held five special children's hearings. Children were
invited to tell their stories about their direct involvement in the liberation
struggl e, and about things that had happened to their famlies. Follow ng on
these hearings, there was agreenent that the National Progranme of Action
provi des an appropriate vehicle for the institutional reparations identified
as part of the process of reconciliation and nation buil ding.

493. The TRC has been well supported by a nunmber of NGOs who have provi ded
psychol ogi cal services for victins who testified before the Comm ssion. The
Rel i gi ous Response to the Truth Conm ssion has played an inportant role in
reaching out to those who are unable to participate in the hearings.

494. In addition, the National Coordinating Committee on Repatriation played
an inportant role before the 1994 el ecti ons when many nenbers of M and others
who had been in exile returned to South Africa. These returned exiles were

al so given psychol ogi cal support and practical assistance by NGOs.

5. The way forward

495. There is an anti-gun |obby in South Africa, pressing for, anpongst

ot her things, a review of the age requirenent for a gun licence (currently
16 years). This is one of the issues being addressed by the National Crinme
Prevention Strategy.

496. The African Charter on the Rights and the Welfare of the Child has been
signed by South Africa.

D. Children involved with the systemof administration of juvenile
justice, the admnistration of juvenile justice (art. 40)

1. Legal and constitutional franmework

497. The Constitution protects all the due process and fair trial rights
comonly protected in rights based denocracies. Unlike many ot her
denocraci es, however, these rights are spelt out in detail in the
Constitution. The Constitution (and the comon | aw) provides that every
accused person has the right to a fair trial, including the right “not to be
convicted for an act or omi ssion that was not an offence under either nationa
or international law at the tine it was commtted or omtted”. It also

provi des that every accused person has the right to be presunmed i nnocent unti
proven guilty beyond all doubt. All accused persons, including children, nust
be informed of the charges against them and be allowed | egal representation
and/or (in the case of children) representation by parents or guardians. The
Legal Aid Anendnent Act (1996) provides for legal aid to indigent persons (in
civil and crimnal matters), and also (as contenplated in the Constitution)
for legal representation at State expense in crimnal matters where
substantial injustice would otherwi se result.
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498. Every arrested person has the right to remain silent, to be infornmed of
this right and of the consequences of not remaining silent. An arrested

person cannot be conpelled to make any confession or adm ssion that could be
used in evidence against himher, nor to testify during crimnal proceedings.

499. The Crimnal Procedure Act (1977) states that an accused person nay give
or bring evidence in his or her favour and address the court and cross-exan ne
W t nesses.

500. The Constitution and legislation also provides for the right to a fair
trial, including the right of appeal to, or review by, a higher court. People
have the right to be tried in a | anguage they understand or interpretation
nmust be nade avail abl e.

501. The Constitution requires that children be protected from nal treatnent,
negl ect, abuse or degradation. It also gives detained persons, including
children, rights during the period of detention. The Correctional Services
Act allows a person to be placed under correctional supervision at any tinme
before judgenent in a crimnal trial. The court may refer young people

under 18 to the Children's Court, postpone or suspend sentences or discharge
the accused with a caution or reprimand. The Crinminal Procedure Act (1977)
al so provides alternative ways of dealing with convicted young peopl e under
the age of 18. These include correctional supervision, custody by a suitable
person or reformschool. There is no mninmumage for referral to reform
school, although generally only children of 14 and ol der are sent to reform
school s.

2. Context and inplenentation

502. Until 1995, the South African crimnal justice systemprovided limted
protection to juvenile offenders. Even those provisions that exist have
proved i nadequate or difficult to inplement. Although children between the
ages of 7 and 14 are presuned not to have crimnal capacity, this is easily
rebutted and children under 12 have been arrested and tried in South African
courts. Studies have shown that |ess than 10 per cent of child offenders are
l egally represented.

503. At present, there is no separate justice systemfor young people in
South Africa. The South African Law Commi ssion is currently engaged in
preparing recommendati ons and draft |egislation on a juvenile justice system
The need for such a systemis acknowl edged in the Convention and the
Constitution, and is supported by the National Crinme Prevention Strategy and
the I MC Policy Recommendati ons on Young People at Ri sk, both of which were
approved by Cabi net.

504. O her policies which inpact on juveniles in the adm nistration are:
policy docunents drafted by the Departnents of Justice (Vision 2000) and the
South African Police Service. The National Crime Prevention Strategy has al so
recogni zed the inportance of a distinct juvenile justice systemfor children

505. The Departnent of Correctional Services has established a
Sub-directorate on Youth Offenders Services to determ ne national policy on
the detention and treatnment of juveniles. It is the Departnent's policy to
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provi de separate detention facilities for young persons, including those under
the age of 21 years. In practice, children under 18 are not always detai ned
separately from ol der persons.

506. The South African Law Commi ssion is also conducting an investigation on
sentenci ng and has recomrended that comunity views be obtained. Papers have
been published on the conpensation of victinms, comrunity participation and
i ndi vidual interests, and m ni mum and maxi nrum sentences. Oher current and
critical areas of investigation include restorative justice, compensation for
the victinms of crine, victimenpowernment and alternative dispute resol ution

507. As nentioned, the Constitutional Court has abolished corporal punishnment
as a sentence for juveniles and this has been confirmed by | egislation

508. Covernnent has set up an intersectoral committee for the managenent of
juveniles awaiting trial which has begun to gather nore accurate statistics
and is devel oping a nodel for the local nonitoring of children awaiting trial

3. The way forward

509. The South African Law Comm ssion Project Conmittee on Juvenile Justice
is currently engaged in a broad based public consultation process based on a
publ i shed | ssue Paper. [Issues include:

(a) The inclusion of international principles in the |egislation
itself;

(b) The question of age and crimnal capacity;

(c) Ways to ensure that young people are legally represented in court;

(d) Police powers and duties, including the obligation to trace and
notify parents, guardians and other role players, and alternatives to arrest,
i ncl udi ng di version options;

(e) Pre-trial detention and rel ease policy, including conpul sory
assessnment of each child and a schedul e of offences stating where it is and is
not possible to detain a child;

(f) Alternatives to bail

(g) Diversion, including referral procedures and the |egislating of
di versi on opti ons;

(h) Questions relating to nodels for juvenile courts;

(i) Sentencing guidelines and post-conviction strategies, and

(j) A systemof nonitoring the systemat |ocal and national |evels.
510. The I MC has made policy reconmendati ons on youth justice. Pilot

projects to test these recommendati ons have been in operation since 1996. An
arrest, reception and referral centre in Durban has provided pre-tria
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services to over 2,000 children during 1996-97. A “one-stop-centre” which
centralizes youth justice services in a comunity-based centre has assisted
500 children in Port Elizabeth. 1In Pretoria, a Famly G oup Conferencing
Pilot Project is testing a restorative justice diversion programre.

511. Although not |egislated for, diversion progranmes have been devel oped
largely in the NGO sector. In 1995, approxinmately 4,000 children were
diverted away fromthe crimnal justice system Plans are underway to extend
di versi on.

512. One of the critical challenges is to educate the public about their
rights and i nmpart know edge about various |egal processes. This nust be
coupled with training suitable court personnel in the adm nistration of
justice to children.

E. Children involved with the system of the administration
of juvenile justice, children deprived of their liberty
(art. 37)

1. Legal and constitutional franmework

513. The Constitution provides that children may be detained only “as a
measure of |ast resort” and “for the shortest appropriate period of tinme”.
Children have a right to be kept separately fromadults and treated in a
manner, and kept in conditions, that take account of the age of the child.

514. Life inprisonment is not prohibited for children. There are presently
four children known to be serving sentences of life inprisonment in the
country. Capital punishnent has been rul ed unconstitutional for all persons,
i ncl udi ng children.

Pre-trial detention of unconvicted children

515. Methods to secure the attendance of accused persons, including children

in court include arrest and witten notice. Bail is available, subject to
reasonabl e conditions. (See previous section on juvenile justice proposals).
In lieu of bail, an accused person under the age of 18 years can be placed in

the custody of his or her custodian. An arrested person must appear before a
court within 48 hours or, in the case of children of 14 years old or younger
within 24 hours. Parents or guardians of children under 18 nust be traced and
notified and warned to attend the proceedings. The probation officer or
correction official nust also be notified.

516. It has been estimted that between 60,000 and 160, 000 children are
arrested each year. At this stage, no national juvenile arrest statistics are
avai l abl e.

517. During a trial, the identity of a child accused bel ow the age of 18 may
not be reveal ed.

518. Children who are illegal aliens may be arrested and detai ned unti
deportation. It has been found that the linmtations of the Amendnent to the
Correctional Services Act (1995) (below) do not apply to children detained as
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illegal aliens, and they can therefore be detained in prisons or in police
cells without the necessity of appearing in court within 24 or 48 hours.

519. The Correctional Services Amendnent Act (1996) provides that no

unconvi cted child may be detained in a prison, police cell or lock-up. As a
result, all unconvicted children in prisons and police cells (sonme 2,000) were
rel eased in May 1995. Where possible they were sent to places of safety which
proved i nadequate and resulted in the absconding and, in sone cases,
conmitting of further serious offences. As a result, the Act was again
amended in 1995, pending the establishnent of sufficient secure care
facilities for children who have conmtted serious crines. The anmendnent
allows for the detention of children between the ages of 14 and 18 years who
have commtted serious offences. * The detained child nust be brought before
a court every 14 days to have his or her further detention considered. This
is tenporary legislation which will fall away in May 1998. Thereafter
children who are assessed to require physical containnment will be held in
secure care facilities. These are new residential care facilities staffed by
specially selected and trai ned people. The IMCis in the process of setting
up one secure care facility in each province, and two have al ready opened.
They will be staffed by especially trained staff.

2. Context and inplenentation

520. The Issue Paper of the South African Law Conmi ssion Project Committee on
Juvenil e Justice recomends the drafting of sentencing guidelines, the
exclusion of certain sentences in certain instances (for exanple, no

i mprisonment for children under 14) and inproved nonitoring and revi ew of

sent ences.

521. It is also noted that an investigation requested by Cabinet in 1996
reveal ed serious human rights abuses in reformschools in South Africa.

Ref orm school s fall under the Departnent of Education. There is, therefore, a
need for a thorough review of this sentencing option, including an exploration
of possible alternatives.

522. The Departnent of Correctional Services is in the process of
establishing youth devel opnent centres for the treatnment and rehabilitation of
young peopl e serving prison terns. Two such centres are already in existence,
and educational and vocational programres are presented there. At sone ot her
pri sons where children are serving prison ternms, educational progranmes are
avai |l abl e. However, many other child prisoners do not have access to
education or vocational training. The Ekuseni Youth Devel opment Centre, an
initiative of the private sector, the Nelson Mandela Children's Fund and the
M nistry of Correctional Services, is a pilot project to pioneer educationa
and vocational programes for young of fenders. There are currently just over
1,000 children serving prison ternms on any given day.
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F. Children in situations of exploitation, including physica
and psychol ogi cal recovery and social reintegration
econom c exploitation of children, including child | abour
(art. 32)

1. Legal and constitutional franmework

523. The Constitution says that “every child has the right to be protected
fromexploitative | abour practices and not to be required or pernmtted to
performwork or provide services that are inappropriate to a person of that
child s age or place at risk the child' s well-being, education, physical or
mental health or spiritual, noral or social devel opnent”.

524. The present Basic Conditions of Enploynment Act (1983) prohibits the
enpl oynment of children under the age of 15. However, the Act makes no
provision for enforcing this prohibition. This responsibility rests in the
Child Care Act (1983). However, the Child Care Act (1983) does not make
provi sion for inspectors, and the Departnent of Welfare does not have the
capacity to undertake inspections.

525. The Basic Conditions of Enploynment Act is being reviewed and a new Basic
Condi tions of Enploynent Bill is to be tabled in Parlianment before the end

of 1997. This Bill, which includes a special chapter on child and forced

| abour, prohibits the enploynent of children under the age of 15 or bel ow the
m ni mum school |eaving age if this is nmore than 15. At present the South
African Schools Act (1996) stipulates 15 as the school |eaving age.

526. The Bill also contains provisions for the crimnal enforcenent of the
prohi bition of child I abour and protects children who are enpl oyed between the
ages of 15 and 18. The Bill enables the Mnister of Labour to nmake

regul ati ons prohibiting or placing conditions on the enmpl oynent of such
chi | dren.

527. South Africa has not ratified any of the existing International Labour
Organi zation (ILO) Conventions on child |abour, although the Departnment of
Labour is in the process of discussing the ratification of Convention 138.
South Africa is also part of the revision process of the proposed new

I LO Conventi on.

2. Context and inplenentation

528. Despite the prohibition of child | abour by the State, there is, as

el sewhere, public debate on the issue. Children who work are very often
essential to providing the famly inconme and are sonetines the sole

breadwi nners. This is precisely why |egal neasures aimed at preventing the
econom ¢ exploitation of children are so difficult to nonitor, particularly in
the informal sector. Job creation and training adults for the market driven
econony is one way of conbating child |abour. Also, neking enployers of child
| abourers responsi ble for the conditions under which they enploy children is
essenti al .
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529. In South Africa, child labour is often a result of poverty in fanlies
and comunities. The South African Househol d Survey (1994) estinmates that
200, 000 children between the ages of 10 and 14 years are engaged i n work.

530. Many children living on farms in South Africa are forced to work. At

| east one in every three child workers lives in a conmercial farmng area.
Wages are low, if paid at all, and living conditions are poor. Some reports
suggest that children work before and after school for four hours a day, for
which they are paid an average of R40 per nonth. There are also reports of
children being subjected to cruel treatnment on farnmns.

531. Another feature of child I abour on farns is that the work is often
hazardous. Young children are known to be exposed to toxic substances on
farms, pesticide poisoning, as well as being injured by farm machi nery.

3. The way forward

532. In 1996, the Departnment of Labour together with the ILO set up a team of
experts to investigate the possibilities of doing a national conprehensive
survey on child labour. The aimof this was to explore ways of inproving the
i nformati on base and the understandi ng of the nature and extent of child

| abour in South Africa.

533. As a result, the ILO and the Central Statistical Service (CSS) plan to
carry out a conprehensive national survey during 1998. The survey results
shoul d be available in 1999.

534. The survey will form part of a programre of technical cooperation with
the 1LO, and the Government is in the process of signing a Menorandum of
Understanding with the International Programme on Exploitation of Children
(IPEC) in this regard.

535. The Departnent of Labour has also held a nunber of nmeetings with trade
uni ons, enpl oyer organi zations and NGOs active in the area of child |abour

An intersectoral group on child |abour under the auspices of the Departnent of
Labour is in the process of being established.

536. It is envisaged that this intersectoral group will play a nunber of

rol es, including debating policy options, devel oping a programe of action to
conbat child | abour and ensuring coordination of initiatives by different

st akehol ders.

G Children in situations of exploitation, including
physi cal and psychol ogi cal recovery and socia
reintegration: drug abuse (art. 33)

1. | nt roduction

537. The age of drug, tobacco and al cohol abuse anongst children is becom ng
increasingly lower. There is little or no known | egislation relating
specifically to children in this regard, particularly in regard to
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rehabilitation. An aggressive anti-snoking canmpaign is being conducted by the
Heal t h Departnent, and al cohol abuse is currently addressed through driver
saf ety campai gns.

538. The current school curriculum does not place enough enphasis on the
preventi on of substance abuse. Drug prevention will formpart of the Life
Skill s conponent of the new Curriculum 2005 to be introduced in 1998 (see
chap. VIl).

539. \Where children are found to have a drug problemthere are few, if any,
rehabilitation centres specifically for children. Some intervention measures
are in place in prisons.

2. Legal and constitutional franmework

540. Legislation which relates to drug-trafficking, drug use, policing and
drug abuse includes the Drugs and Drug Trafficking Act (1992), the

I nternational Cooperation in Crimnal Matters Act (1996), the Proceeds of
Crime Act (1996), the Extradition Act (1962), the Extradition Amendnent Act
(1996), the Interception and Monitoring Prohibition Act (1992), the Crim nal
Procedure Act (1977), the Prevention and Treatnent of Drug Dependency Act
(1992), the Liquor Act (1989), the Draft Liquor Bill (1997) and various
muni ci pal by- | aws.

541. The South African Law Conm ssion plans to investigate the protection of
children as both users of and traffickers in drugs and draft appropriate
| egi sl ati on.

3. Context and inplenentation

542. The Governnent is planning an interdepartnental task team (as part of
the IMC) to create a conprehensive prevention and education strategy for
children and drugs. The Children's Desk of the Ofice of the Deputy President
will be included on this Task Team The Task Teamw || investigate the
creation of Family Mediation and Counselling Centres in comunities in order
to provide a variety of services to youth and famlies and help them stay out
of court.

543. The framework for a National Drug Master Plan of the Drug Advi sory Board
i ncludes policy fornulation ained at reducing the demand and supply of illicit
drugs.

544. At national |evel, there have been new progranmes devel oped in various
departnments to provide information and rai se awareness around issues relating
to drug abuse. Exanples are the “I'maddicted to |life” television series and
the “Adopt a Cop” programme, which is, anongst other things, intended to
educate children on the dangers of drugs, alcohol and cigarettes.

4. The way forward

545. It is necessary to develop nore preventive programes and public
awar eness canpai gns agai nst drug use that reach out specifically to children
Children and conmunities need to be involved in the canpaigns.
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546. The Vienna Convention on Trafficking in Narcotic Drugs and Psychotropic
Subst ances has not as yet been ratified by South Africa.

H Children in situations of exploitation, including physica
and psychol ogi cal recovery and social reintegration
sexual exploitation and sexual abuse (art. 34)

1. | nt roduction

547. Recent media and police records reflect a disturbing increase in reports
of sexual abuse of children. Some caution nust be exercised in establishing
statistics as there has, undoubtedly, also been an increase in reporting in a
previ ously under-reported area. However, only a very small percentage of
crimes against children is reported. Under-reporting and the |ack of
systematic research, record keeping and a central register make figures
difficult to estimate.

548. Despite this, the rate of child abuse has risen to appalling Ievels.

In 1996, the Child Protection Unit alone dealt with 35,838 cases of crines
agai nst children, which represents an average i ncrease of 36 per cent per year
since 1983. During 1995 to 1996, officially reported cases of sexual crines
agai nst children denonstrated an increase in rape (38 per cent), sodony

(35 per cent) and incest (15 per cent).

549. Mbst reported cases are dealt with by the social services. Child
Wel fare Societies * deal with an average of 9,398 cases a nonth, 23 per cent
of which are for physical or sexual abuse.

550. The dramatic escal ation of child abuse cases has lead to draft

| egislation to introduce mandatory sentences where victinms are young persons,
as well as the possible refusal of bail for suspects who are charged with

of fences related to sexual and physical abuse of children

551. In a society where 53 per cent live on an income of |ess than

R170 per nonth, poverty is a driving force behind prostitution. Like many
soci al probl enms which were swept under the carpet during the apartheid years,
comerci al sexual exploitation of children and abuse now energe as serious
chall enges to society. Wile the commercial sexual exploitation of children
is mani fest in many spheres and areas, no quantification can be made at
present.

552. The comrerci al sexual exploitation of children appears to be on the
increase in certain areas. % The mgrant |abour systemdrew prostitutes to
the hostels and towns. Research has shown that hostels are frequently
“serviced” by school girls. The |arge conmmuter popul ati on around taxi ranks
has |l ed to organized child prostitution. 1t seenms that enployees of the tax
i ndustry are the organi zers and procurers. Due to its size, South Africa has
a large trucking business which has created a demand for child prostitution
The extensive and highly exploitative system of donestic workers provides

hi dden opportunities for sex services, either forced or paid. Sex tourism
using children is on the increase and, in addition, |arge nunmbers of (often
m nor) femal es have been brought into the country. Finally, harbours are
likely to foster prostitution and, in consequence, child prostitution
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553. The HI V/ AIDS epidenmi c could be regarded as a contributory cause and
consequence of the sexual exploitation of children. The dangerous nyth that
sex with a virgin or young girl will either cure or prevent AIDS has

stimul ated an increase in child sexual exploitation. On the other hand,

H V/ Al DS | eaves increasing nunbers of children orphaned. Often selling their
bodies is the only way to survive in a child-headed famly.

554. Know edge about the incidence and nature of commercial sexua

exploitation in South Africa is scant. It forns part of the w der phenonenon
of child abuse and the sexual abuse of children. The sexually exploited child
is not paid in cash, but in kind. 1In other words she or he receives shelter

food and other necessities in return for sex. Both adol escent boys and girls
with no other means of supporting thenmselves and their famlies regard sex as
an “acceptable” way to earn noney. This is called “survival sex”.

2. Legislative and policy framewrk

555. The Constitution explicitly states that all children have the right to
be protected from maltreatment, abuse, neglect and degradation. There is,
however, no clear statutory definition of child abuse, child sexual abuse or
child neglect in South African law, although child abuse and negl ect are
crimnalized in the Child Care Act (1983).

556. The Sexual O fences Act (1957) covers sonme specific aspects and fornms of
child sexual abuse. It also identifies an age of consent, bel ow which sone
forms of abuse anpunt to statutory rape. There is a discrepancy between the
ages of consent applicable to boys (19) and girls (16). The Act also
contradicts the Child Care Act (1983), in terns of which a parent can be found
unfit if he or she allows a girl of under 18 years to be exposed to sexua
activity. The Act does not address problems such as “sex tourisni which is
growing in South Africa. It is generally considered to be defective in the
protection it affords children

557. The Child Care Act (1983) focuses on this and other forms of abuse. Not
only does it provide for a crimnal offence, but abuse and/or neglect can be
reasons for renoval of a child fromparental care. At conmon |aw, a range of
of fences exi st which proscribe acts which are abusive, such as assault,

i ndecent assault, incest, rape, etc. However, cases of abuse may sonetines
energe as part of a different judicial process (such as a maintenance heari ng,
a divorce matter or an application for custody or access), and there are no
clear protocols for addressing child abuse then, nor does the best interest of
the child always take precedence.

558. The children's court procedure takes the formof an inquiry. Many child
conmmi ssi oners unnecessarily extend the period during which the social worker
must investigate the child s circunstances. Thus the finalization of an
inquiry may extend from between 8 weeks to 16 weeks or even longer. Child
commi ssioners are not yet specifically trained to deal with children or famly
probl emns.

559. Children may, after an inquiry, be renoved and placed in care, including
foster care, a children's home or another institution. However, children in
institutions may not necessarily be better off. The IMC report on places of
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safety, industrial schools and reform schools found punitive disciplinary
regi mes, w despread use of isolation cells, unhygienic sanitary facilities,
and clainms by children of physical and sexual abuse.

560. The Prevention of Famly Violence Act (1993) allows a presiding officer
to grant an interdict preventing assaults or threats against an applicant or a
child living with either the applicant, the offender or both. An offender who
contravenes such an order nmay be arrested, thus renoving perpetrators rather
than victins fromtheir homes. There are, however, difficulties in

i mpl enenting this Act. Police officers remain reluctant to involve thensel ves
in issues of famly violence, there are bureaucratic delays and further
serious stunbling blocks. The Act is not commpnly used to prevent child
abuse. The South African Law Comm ssion is however investigating this Act,
and has rel eased a di scussion paper for coment.

561. The Films and Publications Act (1996) prohibits the production
possessi on and distribution of pornographic material depicting children
younger than 16 years of age, and provides for the protection of children from
exposure to pornographic material. Internet, as el sewhere, has becone a

seri ous concern.

562. Prostitution is not defined in the Sexual O fences Act (1957). The Act
creates a nunber of offences such as keeping a brothel, parent/guardi an
procuring defilenment of a child under 18 years; conspiracy to defile;
detention for purposes of unlawful carnal intercourse; abduction (under

21 years); sexual offences with youths and “idiots or inbeciles”; enticing to
commi ssion of immoral acts. The very | anguage of the legislation is archaic
and inappropriate, and there are aspects that m ght offend constitutiona
provi si ons.

563. The Act prohibits the sexual exploitation of children, that is girls
under the age of 16 and boys under the age of 19 years.

3. Context and inplenentation

564. Evidence is difficult to obtain as sexual offences usually occur in
conditions of secrecy. The State's case will often rest on the testinony of
the victimalone, frequently a traumati zed young child and, occasionally

nmedi cal evidence where it is available. Even where nedical evidence exists,
it does not necessarily link the victimto a specific offender. In addition
t he physical effects of abuse are variable and depend very much on the nature
of the abuse and the period of time over which abuse has occurred.

565. Miltiple problens are experienced when child abuse cases are brought to
court. The special difficulties which the current system presents in

obtai ning convictions for crinmes against children and the col | apse of such
cases | eads to ongoi ng and sonetinmes heightened risk to the victimor other
children. These include: secondary abuse when children are required to give
testinmony in adversarial courts designed for adults; |ack of appropriately
trai ned personnel at all stages; endless delays and remands due to congestion
in the court system problens experienced with the | aw of evidence; |ack of

i ndependent representation for the child victim the |lack of effective
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policies for bail and sentencing; |ack of witness protection for victinms and
their famlies; and | ack of back-up resources to enable the court to nmake
orders in the best interests of children and their famlies.

566. A mmjor stunbling block is the evidentiary cautionary rules, which apply
to persons who are victins of sexual offences. Also, there is a cautionary
rule where a person is a single witness, and where the person is a child. The
conpounded effect of three cautionary rules which can apply where a child is
the sole witness to a sexual offence, makes a conviction al nost inpossible.

567. Recently, legislation has been placed on the statute book to allow for
testimony to be given through an internmediary, or through one-way television
monitors. Also, anatom cal dolls may be used. The Department of Justice is
currently increasing the degree of access of courts to these specia
facilities.

568. The circunmstances under which parental authority to conduct a nedica
exam nation can be waived needs to be clearly defined. This process needs to
be coordinated and swift. Were a parent is a perpetrator, it is unlikely
that s/he will consent to medical exam nation. The refusal by parents to
grant perm ssion for medical exam nation further conplicates the process of
evi dence-gat heri ng and conprom ses the prosecution and conviction of

of fender (s).

569. The crimnal |law and crimnal procedure is thus ineffective at present.
Convictions are infrequent, and an acquittal may be seen by the perpetrator as
a vindication of the legitimcy of his or her behaviour. This makes

t herapeutic intervention inpossible. Successful prosecutions, on the other
hand, do not necessarily act as deterrents, but tend to confirmthe
perpetrator in his or her negative self image. Finally prosecutions divide
famlies, and there is often a reluctance to submt fam |y nenbers (especially
the breadw nner) to punitive crimnal processes.

570. It is a sad fact that children under 18 also comit sexual offences

agai nst other children. The common | aw presunption that a boy under the age
of 14 could not be convicted of rape was abolished by legislation in the
1980s. The crimnal justice system does not cater adequately for juvenile
sexual offenders, and there are at this point no programes which specifically
address their needs and requirenments. Reports of sexual abuse of children in
institutions, both by other children and by staff, surface regularly.

571. Vision 2000 is a policy docunment produced by the Department of Justice.
It sets out a Plan of Action ained at making the justice systemchild
friendly, by means of training personnel. The Departnent of Justice has also
issued a circular to all courts on how to deal with wonen and children in
cases of this nature. A series of workshops on child abuse is al so envisaged.

572. The Departnent of Welfare has released a report of the National Abuse
and Neglect Comrittee (1997). |In addition, the Departnment is in the process
of devel oping a policy docunment on dealing with children who are the victins
of the sexual abuse. In addition to this Governnent and NGOs are working on a
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nati onal register of sexual and child abuse offenders. Simlarly the
Children's Comm ssioner Bill will focus on establishing a provincial register
for predatory sexual offenders.

573. The National Crine Prevention Strategy makes a decisive shift towards
crime prevention. The aimof this strategy is to reduce the factors which
lead to crimnality in the first instance. The strategy addresses issues of
child protection.

574. Stemming fromthe Wrld Congress agai nst Conmerci al Sexual Exploitation
of Children (1996), the Mnister of Welfare set up a nultidisciplinary task
teamto develop a Plan of Action against sexual exploitation of children

575. There are a nunber of local policy initiatives such as sensitivity
trai ning courses for nmenbers of the South African Police Service.

576. At a provincial level there are forums, alliances and networks concer ned
wi th sexual abuse against children. As a result provincial campaignhs at
various |l evels have surfaced. 1In the Western Cape, for exanple, a network of
NGOs involved with sexual exploitation of children have | aunched an awareness
rai sing campai gn and radi o shows around this issue.

577. Three specialized Sexual O fences Courts currently function in the
Western Cape, and other simlar initiatives exist in other urban centres. The
objectives of these courts is to reduce i nappropriate and insensitive
treatment of children and women who have been sexually abused. The courts

al so attenpt to coordinate services in an integrated manner and finally to

i nprove reporting by victins, as well as conviction rates of persons who
commt sexual offences. Recently a new court was set up primarily to address
t he 300-case backlog in the Sexual O fences Courts. There is also a pilot
project in sone Gauteng courts where all sexual offences are dealt with by a
specially trained group of prosecutors and nagistrates. At sone courts, NGOs
of fer advice to victinms who are involved in crimnal proceedings.

578. A small private sector initiative called “The House” has been set up to
renove from undesirable places and assist in the rehabilitation of persons
under the age of 21 who are involved in, anongst other things, prostitution
and/or are subject to crimnal exploitation, particularly to sexual abuse. 1In
doi ng so, The House will work with | aw enforcenent agencies including the
police, welfare institutions in correctional and educational facilities,
private sector institutions, churches and religious organi zations. The House
will also assist in the education of the public in matters relating to drug
abuse, juvenile prostitution and H V/ Al DS

4. The way forward 4

579. There is a need to deliver an effective service with |imted resources.
In nost parts of the country all conponents of the child protection system are
under -resourced and overstretched.

580. There is a need to coordinate services and ensure that they extend to
currently unserviced areas, especially the rural areas.
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581. There is a need to inprove the processing of child sexual offences by
the judicial system 1In a study, it was found that nearly half the sex

of fenders that could be traced were not tried for the offences they commtted.
In nearly a fifth of the cases, offenders were tried and found not guilty.
Only 7.4 per cent received a prison sentence.

582. There is a need to provide counselling services and support for victins.

583. The National Working Group for the Prevention of Child Abuse and Negl ect
has drawn up a blueprint for an effective national strategy to conbat child
abuse and neglect. The Departnents of Justice, Health, Safety and Security
and Wel fare have devel oped Cuidelines for the Coordi nated Managenent of Rape
Survivors, which was |aunched in Septenber 1997.

584. There is a need to give closer attention to the growing sex tourism

585. The reporting of child abuse by the media needs to be sensitized as well
as deracialized.

586. One inportant challenge with regard to the conmerci al sexua
exploitation of children is for Government to sign the Optional Protocol on
the Sale of Children, Child Prostitution and Pornography. There is also a
need further to inplenment the Declaration and the Agenda for Action of the
Worl d Congress agai nst the Conmercial Sexual Exploitation of Children

587. Ways need to be found to devel op and expand appropri ate sexual offender
programes in a coordi nated manner that take into consideration victim
programmes that include children. Communication is a very inportant factor in
this equation. Children need to be secure and confortable in reporting abuse.
Some of the urban areas enjoy help line or emergency services but children are
confused by the variety of different tel ephone nunbers. A dedicated tel ephone
nunber shoul d be nade avail able for reporting abuse.

588. There is a need to address the interrelationshi ps between substance
abuse, donestic violence and child maltreatnent.

I. Children in situations of exploitation, including physica
and psychol ogi cal recovery and social reintegration
sale, trafficking and abduction (art. 35)

589. In order to address the issue of international child abduction, the
Gover nment adopted the Hague Convention on the Civil Aspects of Internationa
Child Abduction into domestic |aw in the Hague Convention on the Civil Aspects
of International Child Abduction Act (1996). This Act facilitates the

i mpl enent ati on of the Hague Convention, restricting the wongful renoval of
children across international boundaries and establishing a procedure to
restore children to their rightful custodians as soon as possible.

590. However, domestic |egislation does not cater adequately for crimes such
as donestic abduction, baby snatching, and ki dnapping, and the sale and
trafficking of children. There is a dearth of information in this area and
data needs to be collected. |In addition, parents and children need to be
educat ed about these crines.
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591. The M ssing Persons Bureau of the South African Police Services

lists 508 missing children nationw de since its inception in October 1994.
There are no disaggregated statistics regarding the nunber of mssing children
found. A register of mssing children has been set up to track this alarm ng
trend.

J. Children belonging to a minority or an indigenous group (art. 30)

592. Apartheid di sadvantaged the mgjority of South Africans. This

di sadvant age has been cunul ati ve over the many years of the oppression
experienced by black South Africans, particularly Africans. It is thus the
majority group in South Africa that nust be the focus of the Governnent's
greatest concern.

593. To overcome the | egacy of the past, South Africa will need massive
resources and public education. It will be sone tinme before equity will be
arrived at. The Reconstruction and Devel opnent Programe (RDP) was
established in 1994 (and was indeed the Manifesto of the majority party before
the elections). The purpose of the RDP is to gui de governnent spending and
establish needs and priorities. Because of the urgent need to provide for the
children, the RDP quickly established a “first call for children”

1. Legal, constitutional and policy framework

594. The Constitution explicitly states that no person shall be discrimnated
agai nst on the grounds of ethnic or social origin. It says, further, that
everyone has the right to use the | anguage and to participate in the cultura
life of their choice, provided they do not do so in a manner inconsistent with
any provision of the Bill of Rights.

595. Rights are thus granted to cultural, religious and linguistic
comunities. The establishnment of a Comm ssion for the Protection and
Promotion of the Rights of Cultural, Religious and Linguistic Comunities is
under di scussi on.

596. The South African Schools Act (1996) is a critical piece of |egislation
whi ch nmakes a dramatic shift fromthe apartheid school system which entrenched
i nequal ity and provided black children with inferior and inadequate education
and educational resources. The Schools Act and its inplications are discussed
in detail in Chapter VII.

597. Although customary |aw may differ anong different comunities, there are
certain unwitten rules and practices which are generally applicable. These
rul es provide the framework within which famly matters are arranged, and they
reflect socio-cultural beliefs and practices of many people, especially in
rural areas.

598. There are some areas in which South African civil |aw and customary | aw
do not accord with one another and, for this reason, the South African Law
Conmi ssion is working on the harnoni zati on of common and i ndi genous | aw.
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599. The Births and Deaths Registration Amendnent Act (1996) and the Child
Care Amendnent Act (1996) recognize religious and customary marri ages.
Previ ously the children of such marriages were considered illegitimte.

2. Context and inplenentation

600. The Pan African Language Board is a statutory body. It is charged with
pronoti ng, devel oping and creating conditions for the use of all officia

| anguages (11), the non-official |anguages like Sign, Khoi, Nama and San

| anguages as well as pronoting and ensuring respect for all other |anguages
comonly used in South Africa.

3. The way forward

601. Harnoni zing customary law with children's rights is essential. At the
same time there is a need to ensure that traditional practices, particularly
where they affect the girl child, conply with the requirenments of the
Constitution and the Convention

602. Discrimnation against the girl child is a sad feature of patriarcha
and sone traditional societies. The practice of child brides (with a bride
price) still exists in religious, cultural and social contexts in

South Africa. The girl child has very little say in the choice of a partner
in an arranged marri age. However, neither |aw nor custom nor centuries of
tradition can be changed overni ght. Enmpowernent of wonen, including the girl
child, can be achieved only through educati on and the raising of awareness.

603. The circunctision of boy children is another area requiring study,
particularly with regard to health hazards when the circunctision is done with
infected or rusty instrunents. This also requires information, education and
access to safe health care.

Concl usion

604. Since South Africa ratified the Convention on the Rights of the Child, a
great deal of work has been done to prepare the ground for change in the lives
of children. The Constitution, with its crucial section 28 on the rights of
the child, is in place. Legislation has been passed. Mdre is envisaged.
Pol i ci es have been devel oped. Inportant partnerships between CGovernnment and
soci ety have been forged.

605. Over the next five-year period, the challenge will be to inplenment the
measures for which this framework provides. There is much to be done. There
are still many problens and areas of great disadvantage and inequity. There

is also a need to stinulate the economc growth w thout which the best laid
plans wi Il founder. But, whatever the hurdles that |ie ahead, a start has
been made and it is time to nove on to the next stage. The building bl ocks
are ready, and now the house in which our children will live, learn and grow
to be the future citizens of South Africa nust be built.
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Not es

1.South Africa is the first country to base its NPA on the Convention

2. The seven priority areas include nutrition, child and maternal health, water
and sanitation, early childhood devel opnent and basic educati on, socia
wel f are devel opnent, |eisure and cultural activities and child protection
measur es.

3.See chapter VII.

4. See the core docunent for a short description of G owth, Enploynment and
Reconstructi on (GEAR).

5.16 June marks the start of the Soweto school children's uprising in 1976.

6. According to figures supplied by the Gun-Free South Africa Campaign,
759 children under the age of 18 have gun |licences, mainly for sporting
purposes. Although the law allows it, there is hesitation in granting
licences to young people under 18 for purposes of self-defence. There is
currently a proposal that the age Iimt be raised to 18.

7. That the court must exercise sonme caution as to the credibility of a rape
victim

8. South African Law Conmi ssion |ssue Paper on Sexual O fences Agai nst
Chi | dren.

9. Youth are defined in the Act as between 16 and 35.

10. The majority of refugees, particularly wonen and children, flee on account
of war and fam ne. UNHCR estinmated that there were 250,000 di splaced persons
in South Africa, mainly from Mdzambi que. They do not qualify for refugee
status as the war is over. O the 120,000 registered for voluntary
repatriation, only 31,000 returned home. It is estimated that 70 per cent of
those remai ning are wonen and children. Little research has been done on
their circunstances although it is well known that many work under appalling
conditions on White-owned farnmns.

11. According to a study undertaken by the Central Statistical Services (CSS),
68 per cent of the 809,439 births registered in 1995 took place in 1994 or
earlier.

12. “Homel ands” were established under the apartheid regime as a neans of

achi eving separate devel opnent. Separate adm nistrations were set up and
homel ands were given the power to pass their own | aws and regul ati ons. Sone
were even granted i ndependence. Although these territories were reunited with
South Africa in 1994, rationalization of systens and adm ni strations has
proved a huge task which is not yet conplete.
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13. During the apartheid regine, pass |aws were used as an instrunment to
control the novenments of Bl ack people and to ensure their non-participation in
White society. Black people who failed to produce their passes on demand were
liable for arrest and inprisonnent. This created wi despread resistance to the
notion of identity docunments.

14.1t is based on the internationally accepted Children's Tel evision Charter
adopted in Munich on 29 May 1995. The Charter pronotes the right of the child
to seek, receive and inport information and ideas of all kinds, through the
medi a of choice. Because of poor access to television, the use of radio is
encour aged.

15. This right was severely tanmpered with in the years before 1994 through both
prohi bitive | egislation and the declaration of states of emergency.

16.1n crinmes involving treason, sedition, public violence, nurder, rape,

i ndecent assault, robbery, kidnapping, child-stealing, assault with a

danger ous weapon when a wound is inflicted, arson, fraud, theft, breaking or
entering property, forgery, organized crine and drug trafficking.

17.Prior to its abolition, 35,000 child offenders (boys only) per annum were
whi pped.

18. Approxi mately one third of hospital beds were in private facilities, and 59
per cent of doctors, 93 per cent of dentists, 89 per cent of pharnmacists and
60 per cent of supplementary health personnel worked in the private sector

See “First Call: The Children's Budget,” p. 40.

19. Sources: Central Statistical Services (1995), South Africal Vitamn A
Consul tative Group (1995), National Institute for Econom c Policy (1995),
South African Health Review (1995).

20. The wi de vari ati on between aggregates of 41.8 per 1,000 live births in 1991
and 71 in 1992 mask raci al and geographic differences.

21. House-to-house visits were done in sparsely popul ated areas; the Nationa
Def ence Force supplied helicopters and 4 x 4 vehicles to reach inaccessible
areas; a door-to-door strategy was used in areas where there were foreigners
and at mne dunps, special plans were nmade to reach street children, and
farms, shops and tribal offices were used as tenporary posts. Sone renote
areas were reached by fixed-wing aircraft.

22. Previously rehabilitation services were confined to secondary and tertiary
| evel s.

23."Red Hot News, HIV ... South Africa" s New Struggle”, My 1997.
24. Quoted in “First Call: The South African Children's Budget”, p. 35.

25. Satellite offices have been set up in H gh Court jurisdictions in forner
homel ands.
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26.Dr. C. Matthias, “Renoval of Children and the Right to Famly Life”,
CLS 1997.

27.1n 1995, the State subsidized 182 children's honmes, but subsidy rates

di ffer between provinces. In 1996/97 R95, 891, 000 was allocated to funding

pl aces of safety, R25,708,000 to children's hones and R14, 746, 000 to pl aces of
detention fromthe Wl fare budgets.

28. For a summary of the Lund Committee Report, see chapter V.

29.“First Call, South African Children's Budget”, p. 298.

30. Age is a nore powerful determ nant than gender. The proportion of African
wonen in the nothering age groups (20-49) varies from62 per cent of African

wonen aged 40-49 who have reached standard 5 (grade 7) or less, compared to 25
per cent of those aged 20-24. (CSS Cctober Household Survey).

31. CSS 1994 Househol d Survey.

32. Anot her question that needs exploration in this regard is that of relating
the culture of the child and of schools to broader transformation

33. Africans still lag in educational achievement. 23 per cent of Africans
aged 15-19 have not passed standard 4 (grade 6) conpared with 1 per cent of
VWhites. The proportion of Africans with a tertiary degree is about 1 per cent
in all age groups conpared to about 12 per cent of Whites.

34. Departnment of Education, the Departnent of Arts, Culture, Science and
Technol ogy and the Departnent of Sport and Recreation

35. The South African Constitution states that policy is determ ned at a

nati onal |evel, but that provinces have certain powers to inplenent nationa
policy. Consultation is required and the National Council of Provinces
(NCOP), the second house of Parlianent, has special powers in respect of |aws
affecting provinces. The National Education Policy Act states that the

M ni ster nmust consult with the Council of Education Mnisters before

est abl i shing policy.

36. The reports of the National Comm ssion on Special Needs in Education and
Trai ning and the National Commttee for Education Support Services are due in
November 1997.

37.An intersectoral initiative, the National Network on Viol ence agai nst Wnen
and Grls, is of relevance to schools.

38. Early chil dhood education is another victimof neglect during the apartheid
years. In 1995/96 the expenditure on pre-primary education in ordinary public
schools was R213 nmillion, i.e. 0.63 per cent of the total expenditure on
education. Only 9 per cent of children, frombirth to six years, have access
to any ECD services.
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39.ECD is based on the followi ng principles: |earning begins at birth, joint
and shared parental responsibilities, the defence of children's rights,
attention to children who are di sadvantaged or suffer fromdisabilities, and
children's enhanced devel opnment. It shares the visions of the Convention the
Worl d Decl arati on on Education for Al and the World Summt for Children. The
ECD strategy nmakes provision for policy, curriculum accreditation, training,
enpl oynment of ECD practitioners, funding of ECD services and policy

devel opnent structures.

40. To date, nore than 10,000 hours of volunteer services have been provided to
comunities, 80 per cent of these trainees render their services in the rura
areas. In addition to this, 124 of these |eaders have conpleted the second

| evel and a further 22 the third level of training.

41. EKuseni, a Youth Devel opnent Centre in Newcastle, was officially opened by
Presi dent Nel son Mandela on 19 Novenber 1996. Thirty prisoners have already
attended a SANGALA training course and will be responsible for the
presentation and organi zati on of SANGALA projects in the prison. An

addi tional 30 prison wardens from Gauteng were trained during Decenber 1996 to
present SANGALA projects in prisons.

42. The majority of refugees, particularly wonmen and children, flee on account
of war and fam ne. UNHCR estinmated that there were 250,000 di splaced persons
in South Africa, mainly from Mdzambi que. They do not qualify for refugee
status as the war is over. O the 120,000 registered for voluntary
repatriation, only 31,000 returned home. It is estimated that 70 per cent of
those remai ning are wonen and children. Little research has been done on
their circunstances although it is well known that many work under appalling
conditions on White owned farnmns.

43. Murder, rape, robbery where the wielding of a fire-armor any other
dangerous weapon or the infliction of grievous bodily harmor the robbery of a
notor vehicle is involved, assault with the intent to do grievous bodily harm
assault of a sexual nature, kidnapping or drug trafficking.

44 Affiliated to the South African National Council for the Child and Fam |y,
only one of the relevant social service groupings.

45. Nevi I | e Chai nee, National Institution for Public Interest Law and Research
46. Many of the points in this section were raised by the South African
Del egation to the Wrld Congress agai nst Comrerci al Sexual Exploitation of

Chi |l dren, Stockhol m Sweden and headed by Ms Geral di ne Fraser Ml eketi,
M ni ster of Welfare and Popul ati on Devel opment (1996).



