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ANNEX*

DECI SION OF THE HUMAN RI GHTS COWM TTEE UNDER
THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-fifth session -

concer ni ng

Comuni cation N° 673/1995

Submitted by: Frankl yn Gonzal es (represented by
Barl ow Lyde & G lbert, alaw firmin
London)

Al leged victim The aut hor

State party: Trini dad and Tobago

Date of communi cation: 12 Decenber 1994

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 23 March 19998

Adopts the foll ow ng:

Deci sion on adnissibility

1. The author of the conmunication is Franklyn Gonzal es, a Trini dadi an
citizen. He clains to be the victimof a violation by Trinidad and Tobago of
articles 7 and 14 of the International Covenant on Civil and Politica
rights. He is represented by Barlow Lyde & G| bert, a London law firm The
aut hor’ s death sentence has been commut ed.

*The follow ng nmenbers of the Cormittee participated in the exam nation
of the communi cation: M. Abdelfattah Amor, M. Ni suke Ando, M. Thonas
Buergenthal, Lord Colville, Ms. Elizabeth Evatt, M. Eckart Kl ein, M. David
Kretznmer, M. Rajsooner Lallah, Ms. Cecilia Medina Quiroga, M. Fausto Pocar
M. Martin Scheinin, M. Hp6lito Solari Yrigoyen, M. Roman W eruszewski,
and M. Abdall ah Zakhi a.
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The facts as presented by the author

2.1 On 17 April 1989, the author was convicted of the nmurder of one Indra
Gaj adhar (in May 1985), and sentenced to death by the San Fernando Assi zes.
The Court of Appeal of Trinidad and Tobago di sm ssed the author's appeal on
30 March 1994. His application for special |eave to appeal to the Privy
Council was dismissed on 12 Decenber 1994. Wth this it is submtted that
all avail abl e donmestic renedi es have been exhausted.

2.2 The prosecution's case was based on evi dence given by two eyew t ness.
Cecilia de Leon (the deceased' s sister-in-law) and David Ballack (a friend of
both the deceased and Ms. de Leon) were sitting some one hundred feet away
fromthe scene of the crinme. They testified that they saw Ms Gajadhar arrive
home, and that M CGonzal es appeared from behi nd her house and attacked her

Wi t hout prior argument or provocation. It appears fromthe nedical evidence
that Ms. Gajadhar suffered several wounds, and that she was decapitated.

2.3 There are a nunber of inconsistencies between M. Ball ack's testinony
during the trial and his original deposition, in which he had said that he
had seen M. Gonzal es watering peppers in his garden, and that there were
sonme pea trees between where he was sitting and the scene of the crine.
During the trial he said that he could not remenber having said that the
aut hor had been watering peppers in his garden, and that the pea trees were
in fact between the houses of the deceased and the author, so his vision of
the scene of the crime had not been inpaired.

2.4 The case for the defence was one of self-defence and provocation. The
author clainmed that Ms. Gaj adhar subjected his family to verbal obscenities
and racial insults, had stoned his house the night before the incident when
his wi fe and new born baby were al one and deliberately cut his water hose.

2.5 The author clains that Ms. Gajadhar arrived hone from her job

harvesting cocoa, carrying a "sw pper” (harvesting cutlass) together with her
handbag and a water bottle. M. Gonzales in his unsworn statement fromthe
dock said that, when he confronted her about the stone throw ng, M.

Gaj adhar verbally abused himand threatened himw th the sw pper, cutting him
several tines on the hand. He entered his house, grabbed his cutlass,

returned outside, and fought with her. He admits that he struck her severa
times, resulting in her death.

2.6 The author turned hinmself in to the police officer who arrived at the
scene of the crime, on 17 May 1985. He was taken into custody, gave a ful
statement and was duly cauti oned.

2.7 There are several inconsistencies between the author's unsworn testinony
fromthe dock and his statenent to the police. In his statement he did not
mention a confrontation with Ms. Gajadhar, as to why she had been throw ng
stones at his house; instead he said that she had demanded to know what he
was | ooki ng at when she arrived at home, at which point he went to get his
cutlass and began fighting with her. The author makes no reference to an
initial attack by Ms. Gajadhar, whereas he nentions that he subsequently set
the deceased's curtains on fire. The author clainms that these inconsistencies
arose because Corporal Randath did not record all the details of his
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decl aration. No Justice of the Peace was present, nor was the author told
that he could have counsel present while he was being interrogated.

2.8 A psychiatrist, Dr. Igbal Ghany, gave evidence for the defence to the
effect that the author has a conpul sive personality disorder, and that he was
suffering from post-traumati c stress syndronme and reactive depression. It is
further submtted that the author sustained a head injury during a notor
vehicle accident in 1979, which together with a reactive depressive state,
could facilitate his | oss of self control

The conpl ai nt

3.1 Counsel clainms that the author is a victimof a violation of article 14
paragraph 1, because the Court of Appeal failed to renedy the trial judge's
m sdirections to the jury on several issues:

(a) The trial judge directed the jury that in assessing whether the author
had been provoked into |losing his self-control they should consider
whet her the provocation was sufficient to make a reasonable nman do as
he did, and should take into account everything said or done. However,
he failed to direct them that the “reasonable man” with whom the
aut hor should be compared was al so soneone who woul d have the sanme
personal ity disorder and racial characteristics of the author

(b) The trial judge erred when he admitted into evidence part of the
author's statenent which referred to the author returning to the
deceased' s house and setting the curtains alight. Counsel states that
the prejudicial effect of this outweighed its probative val ue.

(c) The trial judge erred in his coments regardi ng counsel’s suggestion
that corporal Randath had omitted part of the author’s statenent under
caution. The judge told the jury that the author had chosen to give un
unsworn statement fromthe dock rather than a sworn statenment and be
cross-exanm ned. The trial judge made reference to the possible
sanctions which would befall Corporal Ranmdath if the author's
all egations were true. This is said to have unfairly influenced the
jury into believing Corporal Ramdath in detrinment of the author

3.2 Counsel points out that the author has been held on death row since his
conviction, for over six years. Reference is nade to the decision of the
Judicial Committee of the Privy Council in the case of Pratt and Morgant.
Counsel submts that the author's prolonged stay on death row ampunts to a
violation of article 7, and also that his execution after such a prol onged
period woul d amount to a violation of article 7.

! Earl Pratt and lvan Morgan v. Attorney-General of Jammica; PC
Appeal No. 10 of 1993, judgnent delivered on 2 Novenber 1993.
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Facts and proceedi ngs before the Conmittee

4.1 The communication was transmtted to the State party on 12 January 1996,
and the State party was requested to nmke any subnission relevant to the
adm ssibility of the communication, not later than 12 March 1996. On 4 Cctober
1996, the State party informed the Commttee that the author's death sentence
had been comuted to a term of inprisonnent with hard | abour for a period of
seventy-five years. No observations concerning the admissibility of the
comuni cation were received, despite a rem nder sent to the State party on 20
Novenber 1997.

4.2 The Conmittee recalls that is inplicit in the Qptional Protocol that States
parties make available to the Cormittee all information at its disposal and
regrets the |ack of cooperation of the State party.

5.1 Before considering any claimcontained in a comuni cati on, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

5.2 Wth regard to the author's claimthat the judge's instructions to the jury
wer e i nadequate, the Conmittee refers to its prior jurisprudence and reiterates
that it is generally not for the Cormittee, but for the appellate courts of
States parties, to review specific instructions to the jury by the trial judge,
unless it can be ascertained that the instructions to the jury were manifestly
arbitrary or anounted to a denial of justice. The material before the Commttee
and the author’s allegations do not show that the trial judge' s instructions or
the conduct of the trial suffered fromsuch defects. Accordingly, this part of
t he conmuni cation is inadm ssible as the author has failed to forward a claim
within the neaning of article 2 of the Optional Protocol

5.3 Wth respect to the author’s claimthat the period of seven years which he
spent on death row constitutes a violation of article 7 of the Covenant, the
Conmittee refers to its jurisprudence? that detention on death row for a specific
period of time per se does not violate the Covenant, in the absence of further
conpel ling circunmstances. In the instant case, the author has not invoked any
ground other than the period of tinme in substantiation of his claim This part
of the conmmunication is thus inadm ssible under article 2 of the Optiona
Pr ot ocol

6. The Human Rights Committee therefore decides:
(a) that the conmunication is inadm ssible;

(b) that this decision shall be conmunicated to the State party and to the
aut hor .

2See communi cati on No. 558/ 1994 (Erroll Johnson v. Jammica), Views
adopted on 22 March 1996.
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[ Adopted in English, French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Commttee’s annual report to the General Assenbly]



