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Introduction

1. The International Covenant on Civil and Political Rights does not itself have:
the force of law in the United Kingdom of Great Britain and Northern Ireland or in
any of its dependent territories. The obligation assumed under Article 2 (2),.
which leaves each High Contracting Party free to decide the method by which it gives
effect to the rights recognized in the Covenant, is fulfilled there by the provision
of safeguards of different kinds operating in the various legal systems concermed,. .
independently of the Covenant but in full conformity with it.

2. The explanations provided in the present Report are mainly confined to the legal
system of England and Wales.  The legal rules of that system fall into tws main
categories - rules prescribed by legislation and rules to be deduced from the

. decisions of courts of authority. Those of the latter category are themselves

derived from two sources — first, the common law proper (that is, the laws and
customs which have received judicial recognition from early times) and, secondly,
the interpretation of legislation. The legal rules concerning humen rights and
freedoms are not embodied in any one legislative instrument or in a series of such
instruments. They derive both from legislation, in many fields, and from case law
and, particularly because of the nature of the latter, cannot be succinctly and
comprehengively enumerated. This Report contains, however, short general
explanations, Article by Article, of legal rules concerning the rights recognized
in the Covenant, citing, where appropriate, the principal legislative enactments,
cages and administrative instructions in which the rules are embodied. (The full
texts of these instruments can of course be supplied to the Humen Rights Committee. )
The explanations in this Report should not, therefore, be regarded as an exhaustive
statement. of the safeguards provided.

3. The measures giving effect to the Covenant in Scotland and Northern Ireland
are broadly similar to those in England and Wales. However, there are a number of
differences. In particular, while some of the enactments referred to in this

GE. 77-9788




CCPR/C/1/Add.17
page 2

Report also extend to Scotland and Northern Ireland, in other cases corresponding
provisions are contained in separate legislation which applies only in those parts
of the United Kingdom, and in a few cases the legislation concerned has no

counterpart in Scotland or Northern Ireland. For example, the Matrimonial Causes ‘
Act 1973, which is referred to in the section of this Report dealing with Article 23

of the Covenant, does not extend to Scotland or Northern Ireland. Corresponding E
provisions on divorce are, however, contained in the Divorce (Scotland) Act 1976.

Conversely, in some cases legislation concerning matters relevant to the Covenant
has been introduced in Scotland or Northern Ireland which contains provisions not .
applicable in England and Wales. A recent example is the Prevention of Incitement
to Hatred Act (Northern Ireland) 1970, which contains provisions proscribing the
use of written or spoken words to stir up hatred against a section of the public
on grounds of religious belief, colour, race or ethnic or national origins (ef the
section of this Report deallng w1th Artlcle 20)

4. A supplementary report descrlblng the pos1t10n in the Unlted Klngdom s
dependent territories will be submitted separately.

Article 1

1. It has been the consistent policy of successive British Governments since the
end of the Second World War to promote self~government and independence in the
dependent territories of the United Kingdom, in accordance with the wishes- of the
inhabitants and the provisions of the United Nations Charter. On. ratifying the
Covenant the Government of. the United Kingdom maintained the declaration in respect
of Article 1 which had been made on 81gnature, namely, their understandlng that by
v1rtue of Article 103 of the Charter of the United Nations, in the event of any
confllct between their obligations under Artlcle 1 of the Covenant and their
obllgatlons under the Charter, their’ obllgatlons under the Charter w111 prevall.

2. The majority of the dependent territories whlch were in existence when the -
Covenant was drawn up have since attained independence and have been admitted to
membership of the United Nations, and proposals for constitutional” advance are under
discussion in a number of those which now remain. The United Nations has been kept

fully informed of developments in this field. . o o .

Articles 2 and 3

1. The measures which, in. the United Kingdom, give effect to the rights recognized
in. the Covenant, are described in this Report in relation to each Article. They
do not discriminate between 1nd1V1dua1s on any such basis as is mentioned in
Article 2 and, as is described in relation to other Articles, certain speCLflc
measures have been taken to secure the equal and effective protection of all

persons against such dlscrlmlnatlon. . However, members of the armed forces and
persons detained in penal establlshments are governed by special rules for the ‘
‘preservation of service and custodial dlsclpllne and accordingly, on ratifying

the Covenant, the Governmment of the United Klngdom reserved the right to apply to -

these persons such laws and procedures as they may from tlme to tlme deen necessary

for this purpose.

- e 4

2. Although Engllsh law does not confer a SpelelC rlght of ‘action in respect of
v1olatlon of any basic rlghts or freedoms as such, prevention of the free exercise
of the rights and freedoms set forth in the Convention will normally involve some
unlawful interference with the person, liberty or property of the victim for which
the law provides a civil remedy or a criminal sanction. The principal remedies and
sanctions are described in this Report in relation to each Article of the Covenant.
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The fact that a defendant was acting inian official capacity affords no defence,
and proceedings can be brought against public authorities (including, in general,
. the Crown) as they can against private individuals. Proceedings against the Crown
# are regulated by the Crown Proceedings iAct 1947. There are no restrictions on a
person's right of recourse to the courts and legal aid is generally available for
those who cannot afford to pay for legal assistance.

Y

Article 4

There have been in recent years campaigns of organized terrorism related to
Worthern Irish affairs which have involved murder, attempted murder, maiming,
intimidation and violent civil disturbance and in bombing and fire-raising which
have resulted in death, injury and widespread destruction of property. This
situation constitutes a public emergéncy within the meaning of Article 4.1 and the
Government of the United Kingdom have found it necessary to take powers, to the

. extent strictly required by the exigencies of the situation, for the protection of
life, for the protection of property amd the prevention of outbreaks of public
disorder, and including the exercise of powers of arrest and detention and exclusion.
These powers are contained in’ temporary legislation which is subject to close
scrutiny and renewal at frequent: intervals by Parliament. In go far as any of
these measures is inconsistent with the provisions of Articles, 9, 10.2, 10.3, 12.1,
14, 17, 19.2, 21 or 22 of the Covenant, the United Kingdom, when ratifying the
Covenant, derogated from its obligations under those provisions. The sections of
this Report dealing with those provisiong should accordingly be read subject to that
derogation.

Article 5
Paragraph 1

The United Kingdom has taken no action aimed at the destruction of the rights
and freedoms recognized in the Covenant or at their limitation to a greater extent
than is provided for in the Covenant. The sections of this Report dealing with
the rights and freedoms concerned describe the limitations which have been placed

‘ on their exercise.

Paragraph 2

As appears from the introduction to this Report, the safeguards which, in the
United Kingdom, give effect to the rights recognized in the Covenant exist
independently of the Covenant which does not itself have the force of law. The
absence of any rights from the Covenant or their restriction thereunder could not
therefore be used as a pretext for derogating from any of the other fundamental
human rights enjoyed by persons in the United Kingdom. -

“x -

Article 6

Paragraph 1

1. The right to life recognized in this paragraph is protected both by the criminal
law and by the civil law. The taking of a person's life, save in certain

exceptional conditions, is (provided that the requisite degree of intention or
criminal negligence can be proved) a criminal offence, usually amounting to murder,
manslaughter or infanticide, according to the circumstances. The exceptional
conditions include cases where the taking of life occurred:

(1) in pursuance of a sentence of a court;
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(2)1;1n exerclse of +the rlght of self—defence (provided that no more force
' _ 1s used than is reasonable in the 01rcumstances),

(3)  in the preventlon of crlme, prov1ded, agaln, that no more than
reasonable force is used.

2. If death is caused by a negligent act or by an intentional and unjustified .
act, it is a wrong against the deceased, and his personal representatives can,'by
virtue of the Law Reform (Miscellaneous Provisions) Act 1934, bring an action in.-

tort (i.e. civil wrong) against the person whose act caused the.death or agalnst el

the latter's employer if the act was carried out in the course of that person's .
employment. If the deceased would have had an action against any person in respect -
of the act which caused the death. (if death- had not ensued) any dependants of the

deceased have a right of action for any pecunlary loss they have suffered by virtue .

of the Fatal Accidents Acts 1846 to 1959..

3. The above—mentloned provisions of the criminal law (and probably also those of
the civil law) do noi apply in relation to unborn children. However,. an attempt to
procure an abortion will generally constitute am offence under section 58 of the
Offences Against the Person Act 1861, punishable with life imprisonment, unless
authorized under the Abortion Act 1967. This Act provides for the medical
termination of pregnancy, under prescrlbed condltlons, where two reglstered

medical practitioners are of the oplnlon.

(a) that the continuance of the pregnancy would involve risk to the life
of the pregnant woman, or of injury to the physical or mental health
of the pregnant woman or any existing children of her family, greater ™~
than if the pregnancy were terminated; or

(b) that there is a substantial risk that if the child were born it would
suffer from such. phy31ca1 or- mental abnormalltles as to. be- serlously
handlcapped

Paragraph 2

Since the Murder (Abolition of Death Penalty) Act 1965, judgment of death can
be passed only for treason and for crimes of piracy in which violence is committed™

(there have been no such judgments in recent times). The penalty can only be
carried out pursugnt,to a final judgment given by a competent court.
Paragraph 3

The United Kingdom is a party to the Convention on the Prevention and
Punishment of the Crime of Genocide. Under the Genocide Act 1969, genocide is an
offence punishable with imprisonment for 1life if the offence consists of the
killing of any person,.or, if not, with imprisonment of not more than 14 years.’

Paragraph 4

In those exceptional cases where a person mey be sentenced to death, he has
the right, under section 1 of. the Bill of Rights 1688, to petition the Crown for a
pardon or for the commutation of his sentence. .-A pardon or commutation of sentence
may be granted in all casges in the. exer01se of the royal prerogatlve of mercy.

LA 3

®
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Paragragh 5 o

In those cases (treason, plracy) where the death penalty has not been abolished,
gudgment of death cannot be passed upon any person who, at the time of the offence,’
was under the age of 18: Children and Young Persons Act 1933, s.53 (l) Murder
(Abolition of Death Penalty) Act 1965, s.1 (5). Wor may it be passed upon an
expectant mother: Sentence of Death (Expectant Mothers) Act 1931, s.l

Article 7

1. The rlght not to be subjected to torture or to other forms of 111—treatment
or punighment is protected both by the criminal law and by the civil law. = Any .
use of force agalnst a person, save in exceptional circumstances, is (prov1ded that:..
the requ1s1te degree of intention or criminal negligence can be proved) a criminal--
offence, usually amounting to assault or battery. The exceptional circumstances

. include__cases vwhe’r’e the use of:force oceurs: T :

L

(i), in. self—defence Or ‘the defence of property, prov1ded that no more force
" is used than is necessary for the purpose;

_(2) in thevpreventlon of crime or in the lawful arvest or detention of an
‘_‘1nd1v1dua1, provided that no more force is used than is reasonable in
~ the 01rcumstances, B

- (3) "in the course of the lawful correction of a child by its parent or ef
a pupil by its teacher, provided that the correction is reasonable and
moderate considering the age, health and sex of the child.

2. A person who has been ill-treated may bring an action in tort for damages
against the person or persons who, it is alleged, were responsible for the assault.
If the assault was committed by a person in the course of his employment the action
would lie both against that person and against his employer. And in a case where
it was not possible to identify which of several employees was responsible for an
assault, an action for damages could still be maintained against their employer.

3. Apart from these general provisions further rules have been adopted to ensure
the protection of the individual in particular circumstances. For example, in
addition to their liability to prosecution for any criminal offerices they commit,
police officers are liable to be dealt with in internal disciplinary proceedings
for any infringement of the police discipline code. Under this code (at present
set out in Schedule 2 o the Police (Discipline) Regulations 1977) it is an offence,
among other things, for a police officer to use any unnecessary violence towards a
prisoner or other person with whom he may be brought in contact in the execution of
his duty. Where a police officer is ‘charged with a breach of the code, the case
4 is heard by a chief constable (normally the one commanding the force in which the
accused officer serves) or, in the Metropolitan police, a disciplinary board (but
see paragraph 4 below) If the officer is found guilty, the punishments which may
be imposed range from & reprimand or a fine to dismissal from the force. A right
of appeal against any flndlngs of gullt and against punishment lies to the
Secretary of State.

4. A criminal or disciplinary offence committed by a police officer against a
private person may come to light through a complaint made by that person or someone
acting on his behalf. Under section 49 of the Police Act 1964 a chief officer of
police must record, and cause to be investigated, any ‘complaint made by a member

of the public against an officer of his force. Such an investigation is carried out

IIIlIIIIIlIIIIllIIIlllIIIlllIllllllIIIIllIIIIllIllllllIllllllIllllllllllllll||||||.|lllll|.............J
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by an officer not below the rank of superintendent, who in the ordinary course of .
his duties has no responsibility for or comnexion with the officer who ig “subject
of the complalnt If the chief officer thinks it appropriate or the Secretary of
State so directs the 1nVest1gat1ng officer may be from another police force. On
receiving the report of the investigation the chief officer, unless satisfied that
no criminal offence has been committed, must send it to the Director of Public
Prosecutions, who as a prosecutlng authority entirsly independent of the police .
decides whether criminal proceedings should be instituted. After any necessary
reference to the Director, the deputy chief constable considers whether it would be
appropriate to bring a disciplinary charge or charges. If he decides against
bringing any charge arising:out of the complaint, he is required by the Police Act
1976 to send the report of the” investigation to the Independent Police Complaints
Board; if the Board disagrees with his decision they may recommend,'and in the

last resort direct, that disciplinary charges should be brought. - Where
disciplinary charges are brought arising out of a complaint and are denied. by the -
officer, the Police Complaints Board will consider whether there are exceptional
circumstances meking it desirable that the charges be heard by a tribunal, on which
the Board will be represented, instead of by the chief officer sitting alone. '

o x

5. It is an absolute rule that a confession which is found by the judge to have
been obtalned by oppression is 1nadm1ss1b1e as evidence agalnst the person who made
the confession. In a jury trial, this- questlon is decided by the judge after
hearing evidence and argument in the absence of the jury and, if the judge rules
that the. confession is inadmissible, no reference to the confession may be made
when the trial proper recommences. o -

6. Prison offlcers,'llke police officers, are subject to a code of discipline in
addition to their normal liability under the criminal and civil laws see the
sectlon of thls Report deallng w1th Artlcle 10 of- the Covenant

Artlcle 8

1. There 1s no slavery or serv1tude, nor any forced or compulsory labour as
described in this Article. Labour is given freely under contract and it is
customary for service contracts to be terminable by either party on due notice;

in cases of breach of contract ‘the courts will not generally order specific
performance. Any contract smacklng of servile obligations is illegal as contrary
to publlc pollcy.

.. The right 6f action for false imprisonment ensures the protection of the
subgect from wrongful detention or conflnement5 .whether for the purpose
of exactlng 1abour or for any other purposes. False imprisonment is also'a criminal “
offence at common law. Any unlawful® threat or use of physical violence for ‘the:
exaction of ‘labour or any other purpose glves the “sufferer a right either to.
prosecute the offender or to bring a civil actiod’ agalnst him,. - The common law
right to the wrlt of habeas corpus is avallaole in all cases of unlawful detentlon,
whether in prison or in private custody. © By:this writ the High Court mey commend
that the person detained be brought before the Court, so that the causes of his
detention may be enquired into. If the deténtion is shown to be unlawful, his
release will be ordered.

[ S

3. Under the Slave Trade Act 1824, all'eperéfiehs in comnexion with the slave
trade are illegal. Dealing and trading in slaves, and associated acts, are
offences punishable by 1mpr1sonment for a term not exceeding 14 years.
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4. Imprisonment with hard labour may not be imposed as a punishment for a crime.

A convicted prisoner may, unless excused by the medical officer, be required to do
- useful work for not more than 10 hours a day and may be paid for his work at rates
. approved by the Secretary of State (Prison Rules 1964, Rule 28). The Powers of
Criminal Courts Act 1973 empowers a court which has convicted a person of an offence
punishable with imprisonment to make a community service order requiring him to
perform unpaid work for not less than 40 or more than 240 hours. Before making a
community service order the court must explain to the offender its purpose and
effect. It must not make an order unless the offender consents and the court
has been notified by the Secretary.of State that aprropriate arrangements exist
for persons to perform work under such&orders and is satisfied that the offender
is a suitable person to perform work under such an order and that provision can be
made for him.to .do so. The work is carried out under the instructions of a
probation officer... . '

‘ Article 9

Paragraph 1

1. Among the most important common law rights are liberty of the person and
freedom from arbitrary arrest. These rights have their origin in Magna Carta (1215)
which declared that '"no free man shall be taken or imprisoned ... or in any way -
destroyed ... except by the lawful judgment of his peers or by the law of the land".
Any person who arrests or detains another without lawful cause will be liable not
only to a 01v11 actlon in damages for false imprisonment but also to criminal
prosecution for a criminal offence. Every restraint of the liberty of one person
under the custody of another, either in a prison, house or in the street, is

treated as an imprisonment.

LI

2. A general review of the rights of persons suspected or accused of criminal
offences will be undertaken by a new Royal Commission whose establishment was
announced in June 1977. The Royal Commission will examine the processes of
investigation and prosecution in the period before trial,

0 Paragraph 2

In general,‘an arrested person must be informed of the true ground of his
arrest.  If thir is not done the person who effected the arrest, whether a
policeman or a private person, may be liable for false 1mpr1sonment. This
requirement turns on the basic proposition that a person is, prima facie,
entitled to his freedom and is only required to submit to restraint on his
a freedom if he knows in substance the reasons why it is claimed that restraint
should be imposed. A1l summonses and warrants of arrest must give the accused
reasonable information of the nature of the charge against him. Chief officers
" of police have been advised by the Home Office that the accused should be given a
written notice containing nartlculars of the charge in simple 1anguage ag goon as
a firm decision to bring a charge has been reached.

Paragraph 3

1. As a general rule a person taken into custody without a warrant must be
brought before a court as soon as practicable: if the offence is not serious,
and it will not be practicable to bring him before a court within 24 hours, he
must be bailed immediately. Whether the apprehension is with or without a
warrant there must be no unnecessary or. unreasonable delay in taklng the person
before a oourt

s
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2. Under the Bail Act 1976, a person awaiting trial must generally be released

on bail unless there are exceptional circumstances; in particular, that the court

is satisfied that there are substantial grounds for believing that the defendant,_ -

if released on bail (whether subgect to condltlons or not) woulds ... . e Y

(a) fail to surrender to custody, or ‘ :;J' s

L

(b) commit an offence while on bail, or

(c) interfere”with witnegsses or otherwise obstruct the_eourse of justice,'
whether in relation to himself or any other person.

The defendant may be required, before release on bail, to provide a surety or
sureties to secure his surrender to custody at the time and place appointed. . He
may also be required by a court to comply with any other requirements that appear
to the court to be necessary for this purpose. Where it appears that he is
unlikely {to remain in the country, he may be required to give security.

Paragraph 4 N

' ihe remedy of habeas. corpus, whlch puts an end to illegal conflnement defends
the rlght of personal freedom. The writ of habeas corpus may be ootalned by any
person’detained against his will, not by a lawful sentence or order of a court,
on probable causeé being shown in an affidavit. It may also be obtained by any
person acting on behalf of the person detained. Unless the detention is shown
to ba Tawful, the person detained will at once be set free; discharge under the,J.f
writ is flnal and canfiot be questioneds . o

Paragraph 5

1. There is a right of action at common law for damages for false imprisonment

where a person has been arrested or otherwise detained in circumstances in which

the detention was not expressly or implicitly authorized by law. A person may -

also obtain damages against anyone who procures his arrest or imprisonment by means

of criminal proceedings which are instituted maliciously and without reasonable _ ‘
cause. Reasonable cause has been descrlbed as: T

"an honest belief in the guilt of the accused based upon a full conviction,
founded upoi reasonable®grounds, of the existence of a state of :
circumstances which, assuming them to be true, would reasonably lead any .
ordinary prudent and cautious man, placed in the position-of the accuser;
to the conclusion that the -person charged was nrobably gulltv of the

crime imputed."” - .

2

2. In each of the above cases, the claim for damages ie‘enforceeble'by ﬁorﬁaf
process of law by action in the civil courts against the. person respon81b1e for,
or for procuring, the arrest or detention. :

Article 10
Paragraph 1

1. The regulation and management of .all penal establishments are governed by
statutory ruvles made by the Home Secrétary and laid before Parliament. In what
they prescribe both for the conduct and responsibilities.of staff at establishments
and for the supervision and care of prisoners, the rulesg take full account of the
United Nations Standard Minimum Rules for the Treatment of Prisoners.
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2. So far as adults are concerned, the Prison Rules 1964‘(as amended) make
explicit provision for the physical welfare of prisoners and for the care of their
physical and mental health. Apart from those Rules whlch are directly aimed at
preventlng any 111-treatment of prisoners (see below), there are others which carry
the same implication. For example, Rule 2 (1) provides that order and discipline
shall be maintained with firmness but with no more restriction than is required
for safe custody and well ordered community life. ‘

3. All penal establishments are subject to the direction of the Home Secretary

who is answerable to Parliament for their proper administration. All establishments
are subject to visits by senior officers from the regional and central headquarters
of the Prison Department. Any magistrate has a statutory right to visit a prison

to which his court commits prisoners. In addition, each penal establishment has

its own Board of Visitors which is appointed by the Home Secretary and must include

a proportion of magistrates.

4. The work of members of Boards of Visitors is voluntary and unpaid and covéfs
three main formal functions: '

(a) they constitute an independent body of representatives of the local .
comminity to which any inmate may make a complaint or request both
at their regular monthly meetings and during the visits which
indiviaual members meke tetween meetings;

(b) their members regularly visit and inspect all parts of the
establlshment, paying particular reference to the state of premlses,
the quality of the administration as it affects inmates, and the
treatment ~ in its widest sense - which inmates receive, with a view
to reporting and making recommendations to the Home Secretary on any
matter which they comsider expedient. The Board is reguired to

“inform the Secretary of State immediately of any abuse which comes
' ito their knowledge, and have power in any case of urgent necessity
.%o suspend any officer untll the decision of the Secretary of State

. is known.

(¢) as the superior disciplinary authority of the establishment they
adjudicate when inmates are charged with any of the relatively
serious offences against discipline.

5. To ensble them to carry out their tasks the Prison Rules give members of Boards
the right to enter all parts of the establishment at any time, to examine its records
and to talk to any inmate out of sight and hearing of the Governor and other members
of the staff.

6. Boards report direct to the Home Secretary, both by formal annual reports and
also as occasions may require, on every aspect of the administration of their
establishment; and they are obliged to enquire into and report on any matter which
he may refer to them. '

7. The Prison Rules also contain specific provisions concerning particular
agpects of prison treatment. For example, a prisoner may not be removed from
association with other prisoners for the maintenance of good order and discipline
or in his own interests for more than 24 hours without the Governor obtaining
authority from the Board of Visitors or the Prison Department acting on behalf of
the Home Secretary (Rule 4%). Such authority may be given for a period not
exceeding one month although it can be renewed.
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8. If the- Governor orders that a prlsoner be’ put ‘under restraint to prevent him -
injuring himself or others, ‘he" is required to give’ notice of this ag s00h as By
possible to the Board of VisitoTs and to the medical ‘officer (Rule 46). The i
medical officer is requlred to say whether he concurs in the order and if he makes o

any recommendation the Governor is required to give efféect to it.  Again, the™
authority of the Board of Visitors or of an officer of the Secretary of State is
required for a prisoner to be kept under restraint for longer than 24 hours and the
grounds for the restraint and the time during which it may be continued (whlch the
rule states must not be longer than necessary) must be glven.

S. Temporary confinement in a spe01a1 cell is permltted for a prisoner who is
refractory or violent, but not as a punishment nor may a prisoner be so confined
after he has ceased to be refractory or violent (Rule 45) '

10. The circumstances in which prisoners may be punished for offences against
discipline are prescribed in detail in the Rules as are the offences themselves.
The rules require that, where a prisoner is to be charged, the charge shall be laid
as soon as possible, that the prisoner shall be informed of the charge ‘as soon as
possible and in any case before the charge is inquired into, and that the inquiry
mist begin not later than the next day (prov1ded this is not a Sunday or public
holiday). = At the inquiry the prisoner must have the opportunlty of presenting his
own case. All adjudications must be conducted by the Governor - or, in more serious
cases, by the Board of Visitors. The~ punishments which may be awarded’are
prescribed in the rules. (They are: caution, forfeiture of privileges, exclusion
from associated work, stoppage of earnings, cellular confinement ‘and forfeiture of
remission of sentence. In addition unconvicted prlsoners may lose certain of
their special pr1v11eges )Y The maximum periods for whlch these punishments may
be awarded are prescribed by the Rules.

11. The Code of Discipline for prison officers is approved by the Secretary of State
under Rule 84 of the Prison Rules 1964. It governs the ‘géneral conduct of all
members of the prison officer class as civil servants and, in addition, those

aspects of conduct which arise directly from their unique employment as prison
officers. Similarly, because of the nature of the employment, it lays down strict
rules of procedure for dealing with offences against discipline.

12. The use of force in dealing with inmates is governed by Rule 44 of the

Prison Rules 1964, and the Code of Discipline includes provision accordingly.

With regard to the treatment of inmates, a prlson officer commits an offence agains®t
discipline if he is guilty ofs

Sectioh 1

(Xl) - "Unlawful or unnecessary exercise of authorlty, that is
to say if he

“(a) deliberately acts in ‘a mammer calculated %o provoke
a prisoner or : :

b)) in dealing with an inmate uses force unnecessarily or,
- - where the application of force to an 1nmate is
" necessarys uses undue force."
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Section 1

(viii) (c) - "Improper relation with inmates or ex-inmates, that is
to say if he

(a) communicates'wifh_en:inmate for an improper purpose, OT
...(b) uses obscene, insulting or abusive language.to an inmate."

Governors do not have delegated authority to deal with cherges involving the déég;i
of force, which have to be remitted to the Home Secretary for determination.
Penalties under the Code include dismissal. - -

13. In general only cases 1nvolv1ng minor assault are dealt with within the prison
department. Prison offlcers are of course 11ab1e to prosecution for any criminal
offences, including assaults, committed whilst on duty, and it is usual to refer

a case to the police for investigation where an inmate has clearly suffered bodily.
harm. Similarly, unless investigation shows that an allegation is clearly _
groundless, any cage involving an allegation of indecent assault is referred to

the pollce for inquiry.

14 It is -also poss1b1e for inmates or ex-inmates to take out private summonses
agalnst staff for assault, although this is rare, and under certaln conditions to .
institute civil. actlons against staff. : : S

15. Prlsoners have the right to petition. the Home Secretary, or see the Board of
Visitors or a visiting officer of the Home Secretary about any matter of prison .., .
treatment. - (The Prison Rules require that their attention must be drawn to these
-rights_and,thls is done by means of information cards placed in each.cell which
also contain particulars of their other entitlements under the Rules.) If the
prisoner does not get satisfaction from any of these sources, he is allowed -to write
to his Member of Parliament, who is then free to take up the case as he wishes.
Normally. the Member would first write to the Home Secretary but he can also refer
the' case to the Parliamentary Commissioner for Administration (the "Ombudsman"), or
ask a Parliamentary Question or raise the matter in an adjournment debate in
Parliament. Where the complaint relates to a decision of the Prison Department
Headquarters, the prisoner may write to a Member of Parliament without any
preliminaries. ’

Paragraph 2 (a)

Rule 3 {(2) of the Prlson Rules requires that unconv1cted prlsoners shall be
kept out.of contact with convicted prisoners as far -ags this can reasonably be done.
&n unconvicted prisoner may be allowed to have, so far as is consistent with
discipline and good order, any articles which were in his possession when arrested
and are not required for the purposes of Justice or suspectedlof being wrongly
cacquired by him. He may also have at his own cost such books, newspapers, writing
materials or other means of occupation as are not considered objectionable. He may
have food and drink sent in from outside the prison. and may wear his own clothing
and. have changes of it .sent in. Work is optional, and if an unconvicted prlsoner
elects to work he receives payment for it. He may send and receive as many letters
and may receive as many visits as he wishes within such limits and subject to such
conditions as the Secretary of State may direct.
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Paragraph 2 (b)

1. Under the Children and Young Persons Act 1969 a child or young person under

the age of 17 who is before a court charged with an offence -and is not released on
bail is normally remanded to the care of a local authority. It is then for the .
local authority to decide how he (or she) shall be accommodated. L4

2. Persons :between the ages of 17 and 21 may be remanded to a Prison Department
establishment; so may young persons of 14 to 16 years, but only if the court
certifies. that the person concerned is of so unruly a character that he cannot
safely be remanded to- the care of a local authority.. In most such cases detention
will be in remand centres (which are primarily for young people aged 17 to 20) but
in a few cases detention may be in a prison. In both cases, persons under the age
of 21 are, so far- as the facilities available will allow, generally kept apart from
others, except in-the case of women and girls where complete segregation is not
considered necessarily desirable (cf the section of this report dealing with
Article 10.3). Governors have instructions to notify Court and Circuit
administrators of every case where someone under the age of 21 has been awaiting
trial for more than 8 weeks.

3. The Children and Young Persons Act 1969 provides for the raising of the age at
which young people can be committed to Prison Department establishments i.e. remand
centres or prisons, and the Government is committed by its White Paper on the

1969 Act, published in May 1976 (Cmnd 6469) to ending all such remands. As a first
step, an Order ending the remand of 14 year old girls to such establishments came
into effect on 15 March 1977. - TFurthér steps: will be taken as alternative
accommodation becomes available. Local ~authorities are currently engaged in’
building projects for secure accommodation for children in their care aided by a
Government grant scheme and the provision:of these and other places in future should
eventually make. it possible to-end the need for any young person aged under 17 to

be committed to a Prison Department.establishment on remand. Nevertheless, at the
time when the Covenant was ratified it was recognized that there would comtinue to
be cases where complete separation of juveniles from adults would not be practicable
or, in some cases, desirable and the United Klngdom accordlngly reserved the right
not to apply: Artlcle 10,2 (b) 1n those cases. o ‘

Paragraph 3

1. Rule 1 of the Prison Rules 1964 provides that the purpose of the training and

treatment of convicted prisoners shall be to encourage and assist them to lead a

good and useful life. Rule 3 (1) provides that prisoners are to be classified

having regard to théir age, temperament and record and with a view to maintaining

good order and facilitating training and, in the case of convicted :prisoners,: of

furthering the purpose of their training and treatment as provided by Rule:l. .
Specific aspects of training and treatment are governed by particular rules.: For »
exanmple, Rule 29 (2) requires that programmes of evening educational classes shall ‘
be arranged at every prison and, subject to any directions of the Secretary Of'State,
reasonable facilities shall be afforded to prisoners who wish to do so to- 1mprove

their education by correspondence courses or private study, or to practise

handicrafts, in their spare time. Rule 31 (2) provides that a prisoner:shall be. .
encouraged and assisted to.esbablish and maintain such relations with persons and

agencies outside prison as may, in the opinion :of the Governor, best promote the

interests of his family and his social rehabilitation. Under Rule 32, frem the

beginning of a prisoner's sentence, consideration is to be given, in consultation

with the appropriate after-care organization, to the prisoner! s future and the

agsistance to be given him on and after his release.

[
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2. A person under 17 years of age may not be sentenced t» imprisonment, nor may
any court impose imprisonment on a person under 21 years of age unless the court
is of opinion that no other method of dealing with him is appropriate (Powers of
Criminal Courts Act 1973, s.19). A person between the ages of 10 and 18 who has
been convicted of murder must be sentenced to detention at Her Majesty's pleasure,
while a child between the ages of 10 and 14 and a young person between the ages
of 14 and 17 found guilty of an offence punishable in the case of an offender
over 17 with imprisonment for 14 years or more may be sentenced to detention for
such period, not exceeding the wmaximum permitted as a term of imprisonment for
the offence, as the judge may direct. The detention takes place in a community
home or its equivalent, a Borstal institution or the young prisoner's wing of a
prison.

3.  Where a person between the ages of 15 and 21 years old is convicted on
indictment of an offence punishable with imprisonment the court may, if certain
conditions are satisfied, pass a sentence of Borstal training. Such a person who
is convicted by a magistrates' court of an offence punishable on summary conviction
with imprisonment may be committed to the Crown Court for sentence to Borstal _
training. The objects of Borstal training are to bring to bear every influence
which may establish in the inmates the wish to lead a good and useful life on
release, and to fit them to do so by the fullest possible development of their
character, capabilities and sense of responsibility (Tha Borstal Rules 1964,

Rule 1 (2)). Methods of training may vary as between one Borstal and another,
according to the needs of the inmates allocated to them. Inmates must be
allocated to Borstals, as far as practicable, in accordance with their age,
character and capabilities and so as to make the best use of tralnlng fa0111t1es
available. : :

4, In any case where a court has power, or would have power but for the

statutory restrictions upon the imprisonment of young offenders, to pass sentence
of imprisonment on an offender under 21 but not less than 14 years of age, the
court may order him to be detained in a detention centre. Where he has attained
the age of 17 or is convicted before the Crown Court and the maximum term of
imprisonment for which the court could, or could but for any such restriction, pass
sentence in his case exceeds three months, an order may be made for any term of not
less than three nor more than six months; in any other case an order may be made for
a term of three months. The rules governing the running of detention centres

(The Detention Centre Rules 1952 as amended) correspond- broadly to the Prlson Rules
mentloned above,

5 The above provisions concerning custodial sentences for juvenile offénders
result in only a restricted number of young offenders being admitted to adult prison
establishments. Those who are admitted are generally segregated from adultss -
However, there are cases when lack of suitable accommodation makes this
impracticable. Moreover, in certain cases complete segregation is not cons1dered
necessarily desirable. Older women, who are less likely to be committed to a *
criminal way of life than adult males, canhave a stabilizing influence on girls

if they are allowed to associate at certain times, e.g. at work in the case of girls
over school-leaving age. The Advisory Council on the Penal System in its report

on Young Adult Offenders, published in 1974, took the view that young women need

not be separated from older women (Recommendation 25). Accordingly, the

United Kingdom, when ratifying the Covenant, reserved the rlght not to apply

Article 10 (3) in these cases.
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Article 11 .

Domestic law does not permit the imprisonment of any person on the ground of
his failure to fulfil a contractual obligation. Any person imprisoned on this
ground would be entitled to bring proceedings for habeag corpus to secure his
release, or for damages for false imprisonment. The imprisonment would also amount )
to a criminal offence: see the section of this Beport dealing with Article 9. o
More generally, a person may be committed to. prlson for default in naylng a debt
only where the de%t arose:

(a)‘ under. a High Court, county court or magistrates' court maintenance
order; or

(b) under a judgment or order for:the payment of certain rates, taxes,
-~ national insurance premiums and redundancy fund contributions; or

(p)' undér»a-legainéidﬁdontribution order in a criminal case.
(Admlnlstratlon of Justlce Act 1970 ss. 11, 12 (v)).

Artlcle 19

Paragraph 1

1. Domestic law does not generally permit any interference with the right of a
~zrson lawfully within the United Kingdom to liberty of movement and freedom to
choose his residence within the United Kingdom. Any unlawful interference with that
right by a public authority would, in so far as it amounted to an imprisonment, be
restrained by application for a writ of habeas corpus or proceedings for false
imprisonment (see the section of this Report dealing with Article 9); Otherwise
proceedings for certiorari may lie to quash the act or order complained of. : As
regards the powers of exclusion, see the comments under Article 4.

2. Individuals who are lawfully within the territory of a dependency of the .. .
United Kingdom do not by  virtue of their lawful presence there have an automatic . - ‘
right of entry to the United Kingdom. Such a right is mainly confined to those who,

under the Immigration Act 1971, have the right of abode in the United Kingdom by

virtue of certain connexions. According?v, on ratifying the Covenant, the

Government of the United Kingdom reserved the right fto interpret the provisions of

this paragraph relating to the territory of a State as applying separately to aach

of the territories comprising the United Kingdom and its dependencies.

Paragraph 2

... Domestic law does not generally permit any interference with the right of a : .
person to leave the United Kingdom. Any unlawful interference with that right _
could be restrained by application for a writ of habeas corpus or proceedings for - .
false imprisonment or certiorari as appropriate. -

Egrégragh,j

Restrlctlons on the rlghts in paragraphs 1 and 2 of thls Article occur mainly -

in cases of arrest and detention which are dealt with in relation to Article 9 of -
the Covenant.




CCPR/C/1/Add.17
page 15

Parag;aph 4 :

1. The Immigratlon Act 1971 lays down that those persons who have the rlght of
abode in the United Kingdom may not be prevented from entering the country. Persons
who . do not:have the right of abode in the United Kingdom are, however, subgect to
immigration control.  accordingly, on ratifying the Covenant the United Klngdom
reserved the . right to continue to apply such immigration control in respect of those

.persons as they may deem necessary.

Artlcle l§ |

1. Subject to certain exceptions, any person who does not have the right of abode
but who is lawfully in the United Kingdom may be deported under the g
Immigration Act 1971 if a court has recommended deportation after convicting hlm

of an offence punishable with imprisonment or if, having only a limited leave to
enter and remain, he does not observe a condltlon attached to the leave or remalns
beyond the’time limited by the leave or if the Home Secretary deems his deportatlon
conducive to the public good. There is also power to deport the wife and chlldren

under 18 of someone against whom a deportatlon order has been made.

2; Where a court has recommended deportatlon, there is an appeal to a hlgher court
against the recommendation. In all other cases, there is an appeal direct to the
independent appellate authorities constituted under Part II of the 1971 Act, except
where the decision has been taken personally by the Home Secretary in the interests
of national security or for reasons of a political nature. Thogse cases are subject
to a non-statutory procedure. The person proposed to be deoorted is informed, so
far as is possible, of the nature of the allegations against him and is given the
opportunity to appear before a panel of three independent advisers and to make
representations to them before they tender advice to the Secretary of State.

After he has received their advice, the Secretary of State decides whether the
deportation should proceed. If he does so decide and gives directions for the
person's removal to a named destination, that person may then appeal under the
Immigration Act against the directions on the ground that he ought to be removed
(1f at all) to & different country or terrltory spe01f1ed by him.

Artlcle 14

Paragraph 1

1. Domestic courts and tribunals are open to all persons on an equal basis. Only
certain minor distinctions in the procedural rights of litigants are made on grounds
of their status. ~ For example, an infant may only carry on proceedings by his o
guardian or -some other person, who is called his next friend (Rules of the Supreme

Court, Order 80 rule 3 (2)).

2. A1l criminal proceedings are conducted in public, with the exception of cases
involving public security (OfflClal Secrets Act 1920, s.8 (4)), cases heard in the
Juvenile courts from which the pubLlc, but not- ube press, are excluded (Chlldren ,
and Yourig Persons Act 1933, s.47 (2)), and cases in which, on the ground of public
decency, the judge has a discretion to close the court while evidence of a
particularly intimate character is being given by a child or youhg person. In the
trial of charges under the Official Secrets Acts 1911-1939, the court is only closed
(if at all) during the hearing of such parts of the trial as the Judge, in his- Co
discretion, deems desirable and the sentence must always be passed in public, Civil
proceedings mist also be conducted in open court, except in certain cases where
press and public may be excluded on grounds of a kind contemplated in paragraph (1)
of this Article.
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3, Impartiality of all judic-.al proceedings is safeguarded by the rule of
natural justice that no man may be judge in his own cause (nemo judex in causa sua)
and by the independence of the judiciary, which is free to administer the law
under the protection of the law without fear or favour. if, for any reason, a
real likelihood of bias can be established, the judgment is v01dab1e.- No inquiry
is made whether any bias has in fact been shown; it is sufficient, to prove that the
judge had an interest in the proceedlngs. Trial by Jury for serious criminal .
offences provides a further general safeguard against prejudice in - the administration

of the law. As regards the independence of the judiciary, High Court judges are

rewovable from office only for misconduct and then only on an address of both

Houses of Parliament.

Péragraph 2

It is a fundamental principle of the criminal law that an accused person is
presumed innocent until proved guilty. . The guilt of the accused must be proved
beyond reasonable doubt, and the accused must be acquitted if there is any
reasonable doubt as to his guilt. In general, the burden of proof is on the
prosecution, and never shifts. In a very few cases, however, the persuasive
burden is on the accused. It is for the accused to prove the defences of insanity
and diminished responsibility; and in some cases statutes have placed the burden of
proving certain facts or excuses on the defence. Thus by statute (Exp1031ve
Substances Act 1883), a person charged with making or possessing an explosive
substance in circumstances giving rise to a reasonable suspicion that he was not
doing so for a lawful object must prove that he was doing so for a lawful object.
When the burden of proof is on the accused, it is sufficient for him to prove the
exculpailng fact on a balance of probabilities. The burden of proof on the
accused is thus never as high as that on the prosecution.

Paragraph 3 (a)

Summonses and warrants of arrest must give the accused reasonable information
of the nature of the charge against him. A person arrested without warning must
be told the reason for his arrest; and a written copy of the charge against him is
always given to him. Where trial is on indictment, the accused is also entitled
to a copy of the information and to a copy of the 1ndlctment (a formal wrltten »
accusation of the charge). o

Paragraph 3 Lb)

The ‘accused must, as a matter of natural justice, be given an adequate

opportunlty to prepare his defence. = If the trial is due to take place before he 5
has had such an opportunity he may apply to the Court for an adjournment. If the

appllcatlon is genuine, it must be granted; if it is not granted, the conviction is .
liable to be quashed on appeal. As regards facilities, in any trial on indictment 3

it is the duty of the prosecution to inform the defence of the identity of their
witnesses and of the nature of their evidence. Should any available relevant
credible evidence be w1thhe1&, 3hd subsequently discovered by the defence, an appeal
can only result in the conviction being quashed; the Court of Appeal camnot order

a new trial in these circumstances. In the preparation of his defence, the

accused has»ﬁhg right to instruct a solicitor and counsel of his own choice.

Paragfaphffl(é)'

.Unless thé Crown Court has ordered otherwiéé, the trial of an accused person
must begin not later than the expiration of eight weeks beginning with the date of

—
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his commital (Courts Act 1971,:s.7 (4)(v), (i), Crown Court Rulése1§7i,»r.19).
. In cases decided before the 1971 Act, thée absence or illness of a material witness
v has been held grounds for postponement of a trial.

Paragraph 3 (d)

1. In general a defendant has a right to be present at his trial, but the .
proceedings may in excentlonal 01rcumstances be continued in his absence if he
voluntarily refra;ns from attendlng.

2. The right of an accused person to defend himself in person or to be
represented by solicitor and counsel of his own choice is an accepted principle.
It is the duty of the judge or magistrate to inform a ‘defendant who appears
unrepresented of his procedural rights and particularly of his rights to
cross—-examine w1tnesses for the prosecution and, at the close of the prosecution

‘ case, to give sworn evidence on his own behalf or to make an unsworn statement,
to call witnesses and to address the court.

3. legal aid in criminal proceedings is governed by the Legal Aid Act 1974,
Part IT, and normally consists of representation by a solicitor and counsel,
including advice on preparing the case. The power to grant legal aid is _
exercisable where it appears to the court desirable to do so in the interests of
justice and the court must make an order in certain cases, e.g. where a person is
committed for trial on a charge of murder. Where a doubt arises whether an order
should be made.for the. giving of aid to any person, the doubt must be resolved in
that person's favour.; An order must not be made unless it appears to the court
that the means of the persons concerned are such that he requires ass1stance in
meeting the costs which he may incur. A legally assisted person whose income and
capital resources exceed a specified amount may be ordered to make such contribution
in respect of the costs 1ncurred on his behalf as appears to the court reasonable
having regard to his resources and commitments.

Parag:aph 3 (e)

. The accused person, or his counsel if he is represented, has the right to
question the witnesses of the prosecution and to call witnesses on his own account.
The defence may secure the attendance of a person as a witness on behalf of the
accused by the igsue of a subpoena, whlch comoels the person on whom it is served to
attend = court

Paragraph 3 (f)

Where a prlsoner ‘who is 1gnorant of the English language is belng tried and is
undefended, the evidence must be interpreted for him. If he is defended the
evidence should be interpreted except when he, or his counsel on his. behalf,
expresses a wish to dispense with the interpretation, and the judge thinks fit to
permit the om1s31on,_but the judge should not permit it unless he is of the opinion
that the accused qubstantlally understands the evidence to be given against him.
The expenses properly incurred on the payment of an interpreter must be paid out
of central funds (Administration of Justice Act 1973, S. 17)

Paragraph 3 (g)

1. An accused person is 1n all cases entltled to make a plea of not guilty.
Under section 6 (1) of the Criminal Law Act 1967, when a person is arraigned on
an indictment:
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(a) he shall in all cases be entitled to make & plea of not guilty in
: addition to any demurrer or special plea;

(v) he may plead not guilty of the offence specifically charged in the v
indictment but guilty of another offence of which he might be found
guilty on that indictment; T

(¢) if he stands mute of malice or will not answer directly to the
indictment, the court may order a plea of not guilty to be entered
on his behalf and he shall then oe treated as having pleaded not
guilty.

2. A defendant is a competent witness for the defence at every stage of criminal
proceedings éither on his own behalf or on behalf of any person who is tried w1th B,
him. But he cannot be called as a witness except upon his own application, and
his failure to give evidence must not be made the subject of any comment by the '
prosecution (Criminal Evidence Act 1898, s.1).

Paragraph 4

1. A magistrates' court before which a person under 17 1s charged w1th an
indictable offence must deal with 1t summarily unless:

(a) the charge 1S‘One_of homlc;de; or

(b) he is over 14 and the offence is so grave that’ under specific:
statutory powers he may if found gullty be sentenced 1o be detalned
ffor a long period; or

(¢) he is charged jointly with & person who has attained 17 and the
© - ‘court considers it necessary in the interests of Justlce to commit
them both for trial.

Subject to a few exceptions, all charges against a person under 17 which are dealt
with summarily must be heard by a juvenile court (Children and Young Persons
Aots 1933 to 1969).

2. A juvenile court is composed of magistrates specially appointed for the
purpose who must retire at 65. Whenever possible the Court must consist of at
least one man and one woman and not more than three persons in all. A juvenile
court must not sit in a room in which sittings of a court other than a juvenile
court are held if a sitting of that other court has been or will be held. there
within an hour before or after the sitting of the juvenile court. The only
persons who are permitted to be present in court are: o

(1) mewbers and officers of the court;
(2) parties in the case, and solicitors, counsel and witnesses;
(5) newspaper reporters;
(4) other persons specifically authorized to be present.
No newspaper report or report by sound or television broadcasts of any proceedings

in a juvenile court-may reveal the name, address or school or include any
particulars ¢alculated to lead to the identification of any person under 17 who is
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accused or is a witness, and no picture of any such person may be published in a
newspaper except by direction of the court or of the Home Secretary. The parent.
) or guardian of the accused may be required to attend the court at all stages of
the proceedings and must attend at any stage where the court thinks it desirable,
unless the court is satisfied that it would be unreasonable to require his
attendance. The court must explain the substance of the charge in simple language,
M and in those cases where the accused is not legally represented and makes agsertions
the court must put such assertions to the witness in the form of questions. After
there is a finding of guilt the court is required to receive the fullest possible-
information from a variety of sources. S C

Paragraph 5

1. Any person conv1cted of an offence on indictment may appeal from the
Crown Court to the Court of Appeal (Crlmlnal Division) against his conviction .

' (Criminal Appeal Act 1968, s.1 (1)). - Appeal also lies against any sentence ‘passed
for an offence, unless fixed by law; against a verdlct of not guilty by reason of-
insanity; and against the finding of a jury that the defendant was under a
dlsablllty. : :

2. If an appeal against conviction is based upon any ground which involves a & -
question of law aloné, or the judge of the court of trial grants a certificate

that the case isg fit for appeal on a ground which involves a question of fact-

or a question of mixed law and fact, the appeal lies without leave; in any other case,
the leave of the Court of Appeal is required (Criminal Appeal ict 1968, s.1 (2) (b))

3." Appeal lies with leave to the House of Lords from any d1v1s10n of the Court of-
Appeal on an appeal.to it. Leave cannot be granted unlegs the Court of Appeal
certifies that a p01nt of law of general public importance is involved in the
decision and it appears to it or to the House of Lords that the point is one which
ought to be considered by the House. : o

4. In the case of summary offences,'there is a right of appeal under the
Magistrates' Courts Act 1952, s.83 (1) from a magistrates! court to the Crown Court:

. (a)

(b) ~against conv1ct10n or sentence when +the aocused did not plead guilty.

against sentence when the accused pleaded gullty, and

5 An appeal on p01nts of law and Jurlsdlctlon lies by way of case stated to the -~
High Court from a. -magistrates' court and from the Crown Court when that court has

: determined an appeal from a magistrates' court. There is a further appeal, under =
certain condltlons, from the High Court to the House of Lords.

R Paragraph 6

1. There are no prbV1s1ohs conferring a right on a person convicted of a
criminal offence but 1ater exonerated to receive compensation from publlc funds for
any loss or hardship he. may have suffered.:- -

2. However, a person may have a right td'bfingva civil action for damages against
the person or authority responsible if criminal proceedings have been instituted .
maliciously and without reasonable cause. In the case of such a civil action
damages. are assessed and payment may be enforced by the courts accordlng to the
normal rules. appllcable in such cases. :
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3. Moreover, there is a procedure for making ex gratia payments out of public

funds where,- after a person has been convicted by a final decision of a criminal

offence, as the result of the emergence of fresh information the conviction is :
found to"be wrong. ' ‘This excludes acquittal in the normal process of trial and \
appeal,. but:applies to c¢ases in which the Home Secretary, in the light of the fresh
information; either recommends the grant of a Free Pardon or refers the case 1o

. the. Court of Appeal (Criminal Division), and the Court either quashes the ’
conviction-or ‘orders a retrial which results in an acquittal.

4. - In cases in which innocence is demonstrated in one of these ways the

Home Secretary will be prepared to make an ex gratia payment from public funds if

the person concerned asks for compensation and has in fact suffered hardship (such

as wrongful imprisonment). The facts of the case are, after consultation with the
claimant, put by the Home Secretary before an independent assessor for advice as

to the appropriate amount to be paid. In meking hiS'assessment the assessor

applies principles analogous to those governing the assessment of damages for . . '
civil wrongs. The assessment will take account of both pecuniary and non-pecuniary

loss arising from the conviction and any loss of liberty. ‘ :

5. The recipient of an ex gratia payment is required to give an undertaking;not
to bring civil proceedings against any public authority. In effect he has the
option either to rely on the civil law or to accept the ex gratia payment.

Paragraph 7

It is a long established principle of common law, which has been reaffirmed in
several statutes (e.g. Unlawful Oaths Act 1797) that a person may not be tried for
a crime: (i) in respect of which he has previously been acquitted or convicted;
(ii) in respect of which he could on some previous indictment have been lawfully
convicteds; (iii) if the crime is in effect the same or substantially the same one
in respect of which (a) he has previously been acquitted or convicted, or (b) he
could on some previous indictment have been convicted. (Archbold, Criminal Pleading,
BEvidence and Practice, 39th Edition, ss 373 et seg.).

Article 15 - : e ‘ ‘

1. Parliament is competent to enact ex pogt facto criminal legislation if it
regards this as necessary, but there is a powerful presumption against its doing so,
and there is almost certainly no case where a géneral criminal statute has created
a crime retrospectively. It is also a fundamental rule that no statute shall be
construed to have a retrospective operation unless such a construction appears very
clearly in the terms of the Act, or arises by necéssary and distinct implication:
see R v Miah (House of Lords) 1974 2 All ER 377). Moreover, an expression of
Parliament's intention that retrospective effect is not to be given to its
enactment without specific authority is to be found in the duty imposed on the
Select Committee on Statutory Instruments, which scrutinises subordinate legislation
and is instructed, inter alia, to bring to the attention of the legislature any
Statutory Instrument which purports, without specific authority of the parent Act,
to-have retrospective effect. The position as regards the penalty attached to a
crime is similar, as has recently been confirmed by a judgment of the -

Northern Ireland Court of Appeal in R v Deery (unreported).

K

Pt
-

Article 16

Theré,are no cases in which a person may be deprived of the protection of the
law. Outlawry proceedings, which had long been obsolete, were finally abolished



CCPR/C/1/44d.17
page 21

by the Administration of Justice (Miscellaneous Frovisions) Act 1938, s.12. Asg
regards the position of unborn chlldren, see the sectlon of thls Report concerning
Article 6.

Article 17

1, Any power a public authority may have to interfere with a person's right to
respect for his private and family life, his home and his correspondence must be -~
provided by law. No public authority has any right to interfere with these rights
other than those provided by law. Although there is no general statutory right
to prlvacy, part:cular intrusions may be the subject of actions in the courts.
For example, any unauthorized entry on land or buildings is a trespass which may
be restralned by injunction and which. w111 give rise to an actlon for damages.

4

2. nghts of intervention are only granted to public authorities for purposes
e contemplated by Article 17. The empowering provisions are found in various
' statutes. Some examples of powers of entry are the following - the Children and
Young Persons Act 1969, s.54; the Agriculture Act 1947, s.106; and the nghts of
EBntry (Gas and mlectrlolty Boards) Act 1954, s.1.

3. As regards correspondence, private rights are protected by SS.BS; 56 and 58 of
theqPost Office Act.1953.

4. Control of prlsoners"correspondence is prov1ded for by Rules 33 and 34 of the
Prison Rules 1964. (These Rules are, however; subject to Rule 37A concerning a
prisoner's right to correspond with his legal adv1ser.)

5. Her Majesty's Government is aware of the danger to privacy that could arise
from computers and has recognized a need for legislation to be introduced in this
field. Such legislation would establish a set of objectives which would determine
standards governing the use of computers that handle personal information. It
would also establish a permanent agency to oversee the use of computers in both the
public and private sectors to see that they were operated with a proper regard for
privacy and with adequate safeguards for the confidentiality of the personal
information which they contain. As a first step a special Committee - the Data
. Protection’ Comm1ttee - has been established to prepare advice for the Government on
the form of the 1eg1s1atlon, and on the powers of the proposed permanent agency.

Article 18

1. There are no restrictions imposed by law on freedom of thought, conscience and
religion or on freedom to change religion or belief. Liberty of religious worship
is further assured by statutes which expressly allow assemblies for. religious
purposes (e.g. the Liberty of Religious Worship Act 1855), the performance of

1 religious services at marriages and funerals and the registration of places of
worship (Places of Rellglous Worship Registration Act 1855)

20 Freedom to manifest one's religion or beliefs is restrlcted by law only to “the
extent that this is necessary to secure public safety, order, health or morals or
the” rlghts of others.

3. . Interference with any of these freedoms will normally constitute a civil or
criminal wrong under the common law, but in addition a statutory offence is
committed by anyone who disturbs a religious meeting or obstructs a clergyman or
other minister in order to prevent him from officiating at a religious service
(e.g. Toleration Act 1688, s.15; Places of Religious Worship Act 1812, s.123
Offences Against the Person Act 1861, s.36).
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4. Although religious worship and instruction is an essential feature of the
curriculum of county and voluntary schools, parents may insist on their children
being excused from attendance at religious worship and instruction

(Bducation Act 1944, s.25).

Article 19

The common law knows of no restrictions.on the right to hold opiﬁions; and if"

does not inhibit freedom of expression save in respect of statements which are in
contempt of court, blasphemous, seditious, defamatory of another person, in breach
of confidence or likely to provoke .a breach of the peace. Any restrictions on
freedom of expression and the freedom to receive and impart information other than
these can result only from legal provigions enacted by or approved by Parliament
in the public interest.. BExamples of such statutory and other provisions are as
follows:- : o

(a) +the Official Secrets Acts 1911-1939 (which are concerned with the
protection of Government information in the interests of national
security, etc.)s

(b) the Public Order Act 1936 and the Race Relations Act 1976 (the relevant
. provigions of which are concerned with the prevention of disorder and
incitement to racial hatred); :

(¢c) the Obscene Publications Acts 1959 and 1964, the Indecent Advertisements

.- Act 1839, the Children and Young Persons (Harmful Publications) Act 1955,
"the Theatres Act 1968, the Customs Consolidation Act 1876, s.42 and the
Judicial Proceedings (Regulatlon of Raeports) Act 1926 (which are :
concerned with the protection of morals),

(d) the. BBC.Royal Charter and Licence and Agreement 1969 and the
Independent Broadcasting Authority Act 1973 and Licence under which
the broadcasting authorities are empowered to provide public
broadcasting services and are required to ensure that so far as
possible the programmes do not contain any matter offensive to public
feeling or decency or likely to encourage crime and disorder.

(e) the Rehabilitation of Offenders Act 1974 (which places restrictions
on the disclosure of a person’s previous convictions 1if these are
"spent" convictions under the provigions of the Act: information
about such convictions may only be disclosed in the course of
official duties). :

It is in the discretion of the broadcasting authorities in carrying out their duty
to provide as a public service televigion and sound broadcasts of information,
education and entertainment what persons or bodies shall have access to the
broadcasting media; this discretion is exercised free from government intervention
or control in accordance with constitutional arrengements that have been in force.
since the inception of public broadcasting about 50 years ago. There is no
government censorship or control of the press or over any programme broadcast.: )
As to control of prisoners’ correspondence, see the section of this Report deallng
with Article 17. : :

\
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Article 20
: 1. Although criminal law does not- if terms prohlblt the distribution of. .

propaganda for war, if the propaganda, or its mamner of presentatlon, was such as
to bring the soverelgn o’ government into hatred or‘contempt or. generally to

. create dlsorder, d;scontent or dissatisfaction, it may amount to sedition, at
least if there 'is an intention to provoke a breach of the peace.  Or if the
propaganda were intended or tended to cause a breach of the peace, and the language
used were threatening, abus1ve or 1nsult1ng, a prosecutlon may lie under the
Public Order Act 1936 ’ - . ‘

2. VWhile, again, criminal law does not prohibit the advocacy of natienal, racial
or religious hatred in the terms provided by paragraph 2 of this Article, advocacy
of hatred may, in certain circumstances, give rise to the offence of sedition and
to an offence under the Public Order Act 1936. Moreover, under the Race Relatlons
Act 1976 a person commits an offence if: :

k

’ (a). he publlshes or dlstrlbutes wrltten matter which 1s threatenlng,
abusive or insulting; S , .. o

t (b)__he uses in any public place or at any public meetlng words: whlch :
_are- threatenlng,‘abu81ve or: 1nsult1ng, - e

in a caSe where'havlng regard to all the ‘circunstances, hatred is likely to be
stlrred up agalnst any ra01al group by the matter or words 1n questlon.
3. When ratlfylng the Covenant, the Government of  the United Kingdom consldered
that to the extent (if at all) that the rights recognized in Article 20, when read
~in the context of Artlcles 19 (freedom of expression) and 21 (right. of peaceful
assembly) were not fully reflected in the above-méntioned provisions of domestic
law, there was nevertheless not at the present time any practical need for further
legislation for “this purpose and accordlngly reserved the rlght not to 1ntroduce
any such fUrther leglslatlon. ' TR

. - Article 21

_ Freedom of peaceful assembly is one of the oldest common ‘law rlghts and there
 are no. restrictions on the exercise of this right other than those prescribed by
law in the interests of the community as a whole and for the protection of the rights
and freedoms of others. Common law, for example, forblds ‘assemblies convened with
the express object of effecting a breach of the peace and the Public Order Act’ 1936
makes prov1s1on for the regulatlon of proce351ons along the hlghway - ,

™ v Artlcle 22__ 7

.. L.  There are mno legal objections 1o complete freedom of dssociation other than

‘ those conoerned with public safety, natlonal security, and:the prevention of crime.
It is unlawful, for example, "to ‘orgahize -an ‘association for the purpose of
usurping the function of ‘the police.or of the armed forces .of the Crown, or for
the use or display of physical force in promoting any political object
(Publlc Order Act 1936, s.2).

2. As regards trade unlons, that the usual ebgeets of a. trade unlon are lawful
can be seen from the follow1ng Acts, vizs y SRR

Consplracy “and Protectlon of Property Act 1875
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Trade Union Act 1913

Trade Union (Amalgamations etc.) Act 1964 ; o _ :

. . _ ;

Trade Union and Labour Relations Acts 1974 and 1976. . .
There are no substantive or formal: condltlons that must be fulfilled upon the ’

establishment of a trade union.

3. The United Kingdom is a party to the International Labour Organisation
Convention of 1948 concerning Freedom of Association and Protection of the Right
to Organise.

Article 23
Paragraph 1 Q

1. Domestic law accords to the family the protection reguired by its position as
the natural and fundamental group unit of society.

2. The Marriage Act 1949 lays down the formalities required for the solemnization
of marriages. These formalities are designed to ensure, inter alia, that so far
as is practicable a marriage entered into under its provigions may not subsequently
be impugned. A breach of these provisions may attract criminal :sanciions.

3 During the subsistence of a marriage the rights of each spouse vis-a-visg
third parties are protected, inter alia, by the common law action for loss of
consortium if this was due to the defendant's breach of contract or tort. (The
common law actions for enticement and harbouring, and the right to claim damages:
for adultery were abolished by the Law Reform (Miscellaneous Provisions) #fct 1970. )
Under the Fatal Accidents Acts 1946 and 1949 damages arising from death caused by
the defendant's wrongful act may be recovered by the deceased's wife, husband,
parent, grandparent, child, grandchild, sister, uncle, aunt and the issue of a
brother, sister, uncle or aunt. Under section 56 of the Offences Against the
Person Act 1861 it is an offence to take away or detain any child under the age of
14 years with intent to deprive its parent of its possession or to harbour a child
knowing it to have been obtained in this way. Section 20 of the Sexual Offences
Act 1956 makes it an offence for a person acting without lawful authority or execuse
to take an unmarried girl under the age of 16 out of the possession of her parent
against her parentis will.

4. A marriage may be terminated only by the death of one of the parties.or by a 3
decree of dissolution, divorce or nullity pronounced by a court of competent
jurisdiction. Under the Matrimonial Causes Act 1973 a divorce may be granted on
the application of either spouse on the ground that the marriage has irretrievably
broken down. Proof of certain facts (e.g. the respondent's adultery) will give
‘rise to a presumption of breakdown. Save in exceptional circumstances, a court
may not pronounce a decree absolute of divorce unless satisfactory arrangements
have been made for the welfare of any children of the marriage.

-

Paragraph 2

5. The right to marry derives from common law and the only general statutory
restrictiong on this right are those contained in the Marriage:Act 1949 and the
Marriage (Enabling) Act 1960. In order that a person domiciled in England should
have capacity to contract a valid marriage, the following conditions must be
L2 T L A ¥ A T EE————
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- .(a) one party must be malewanqithe qth¢r females;
: ‘ -Aiﬁ) neither party mﬁé£ be already married;
. (¢) voth parties must be over the age of 16; and
_‘ (d) “the parties must not be related within the prohibited degrees of
consanguinity or affinity. et
Paragraph 3

1. It is necessary for a valid marriage that the parties should consent. .tol.
marry one another. If, therefore, there is a mistake as to the person with whom
the marriage.. ceremony is performed or as to the nature of the ceremony itself,
the marriage.is void. However, when a person of full age and mental capacity
!I' goes through a ceremony of marriage there is a presumptlon of consent whlch can
- only be rebutted by clear evidence.

2. Fraudulent misrepresentation or concealment does not, apart from duress or
mental disorder and apart from the concealment of pregnancy by another’ man ‘or of
a venereal disease in a communicable form, affect the validity of &’ marrlage to
which the parties freely consented with a knowledge of the nature of the contract.
But if a person is induced to go through a ceremony of marriage. by~threats or duress,
or in a state. of 1ntox1catlon and without any real consent to the marrlage, ‘it is
invalid, In all such cases the test of valldlty is whether there was’ amy real
consent to the marrlage.

Paragraph 4

A number of steps have been taken in recent years to ensure equality of the
rights and responsibilities of spouses. For example:

(a) the Matrimonial Proceedings (Magistrates' Courts) Act 1960 increased
the powers of a magistrate's court to make matrimonial orders during
. the subsistence of a marriage including, in particular, orders

concerning the custody and meintenance of children of the family.

A child of the family is defined for this purpose as a child of

.both spouses or a child of one of them who has been accepted as a

-member of the family by the other, and in either case the child

may be legitimate, illegitimate or‘adopted. It is proposed to

introduce legislation to replace the Act of 1960, which would provide-
¢ for complete rveciprocity in the obllgatlons of spouses to support = 7

each other during marriage;

*

3 (v) the Matrimonial Homes Ac%.1967 gives ‘to either spouse a statutory
right to occupy the matrimonial home in circumstances where the
other spouse alone is otherw1se entitled to occupy it; '

i(c) the Matrimonial Causes Act 1973 gives to a court hearing a petition
for divorce, nullity or judicial separation wide pOWérs’to order
. appropriate financial provisions to be made by either spouse,
- -including- the transfer and settlement of property. - The court is
to exercise its powers so as to place the parties, so ‘far as it is
practicable and, having regard to their conduct, just to do so, in
the financial position in which they would have been if the marriage
had not broken down and each had properly discharged his or her
financial obhligations and responsibilities towards the other;
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(d) the Domicile and Matrimonial Proceedings Act 1973 abolished the common
law rule that a woman acqulred the domicile of her husband on marrlage.
In future a married woman's domicile is to be ascertained
independently of her husband's.

As regards the protection of children, see the section of this Report dealing
with paragraph 1 of this Article,

Article 24

Paragragh 1 o

1. By reason. of thelr status as mlnors, children enjoy a wide measure of
protection by domestic law (without discrimination on any basis). ~ Perhaps the
most “important provision-in this respect is to be found in sectlon 1 of the
Children and Young Persons Act 1933 under which:

- "If any person who has attained the age of sixteen years and has the
custody, charge or care of any child .or young person under that age, .
wilfully assaults, ill-treats, neglects, abandons, or exposes him,

. or causes him to be assaulted, ill-treated, neglected, abandoned ox

- exposed, in a mamner likely to cause him unnecessary suffering or
injury to health (ineluding injury to or loss of sight, or hearing,

" or limb, or organ of the body, and any mental derangement), that
person shall be guilty of [an offence] .

2. By section 17 of the Act the following are liable under section 1: o
(a) .the parent or legal-guardian of the child;
(b) any person 1ega11y liable to meintain him;

(C) any .person’ to whose charge the chlld is committed by any of
the above; :

a) any person havin actﬁal-possession or controi'of him.
&

A parent or other person legally liable %o maintain a Chlld or young person is
deemed to have neglected him in a manner likely to cause injury to his health if
he has failed to prov1de adeguate food, clothing, medical aid or lodging for him
or taken appropriate steps to procure it.. N

3.  The 1933 Act also contains provisions concerning particular aspects of
childrenﬂs welfare e.g. by imposing restrictions on their employment.

4. Primary respon31b111ty for the care and upbrlnglng of a child is placed on its
parents, and section 85 (2} of the Children Act 1975 provides that, subject to the
case of separation agreements between husband and wife, a person cannot surrender

or transfer to another any parental duty he has as respects a Chlld. 1t ig, for
example, the duty of the parent of every child between the. ages of 5 and 16 to

ensure that he receives "efficient full-time education suitable to his age, ability
and aptitude either by regular attendance at school or otherw1se"’(Educatlon Act 1944,
ss 35 and 36). - Parents who fail to perform this duty are lisble to be

prosecuted. : E
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5. In disputes between the parents, either may apply for a court order for
custody of or access to their child under the Guardianship of Minors Act. 1971.

; Section 1 of that Act provides that the court must in any such proceedlngs regard
. "the welfare of the child as the paramount consideration. As to provision on
\ divorce, see the section of thig Report dealing with Article 23.1.

6. The Children Act 1948 imposes a duty on all local authorities to receive.
orphans and deserted children into their care. It also places a duty on a local
authority which has received a child into its care to exercise its powers with, 1_
respect to the child so as to further his best interests, and to afford him L
:opportunlty for the proper development of his character and abilities; and makeés
‘provigion for the maintenance by local authorltles of accommodation for chlldren

in their care.

7. . Under the Children and Young Persons Act 1969 a local authority is under a
‘ _duty to investigate if it Velieves that there are grounds for bringing care
- -'proceedlngs and to brlng them if necessary. A juvenile.court before which a child
is brought may meke various kinds of order according to the 01rcumstances, _
'1nclud1ng a-care order removing the child from the care and control of its parents
and” committing him to the care of a local authority.. v

Paragraph 2

1. Section 2 of the Blrths and Deaths Registration Act 1953 provides that in the
case of every- ‘birth it is’ the duty:

(a) of the father and mother of the child; and

(b) in the case of the death or inability of the father and mother,
of each other qualified informant,

to give to the registrar, before the expiration of a period of 42 days from the
date of the birth, information of the particulars required to be registered
O coricerning the birth.

"Qualified informant" includes -

(i) the occupier -of the home in whlch the child was to the knowledge
of that occupler born; : o

(ii) any person present at the birth;
(iii) any person hav1ng charge of the child.

J The particulars required to be registered 1nclude the name and the surname by'whlch
atvthe registration of the birth it is intended that the child shall be known.

2. Failure by a parent to give information concerning the birth of his child,
and wilful refusal by any qualified informant to answer any question put to him by
‘the registrar relating to the particulars required to be reglstered constitute .
criminal offences. '

 Earagzaph 2

1. With certain minor exceptions, every person born within the United Kingdom
and Colonies acquires citizenship of the United Kingdom and Colonies by birth
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(British Nationality Lct 1948, s.4). A person born abroad will acquire
citizenship of the United Kingdom and Colonies by descent provided that his

father is a citizen of the United Kingdom and Colonies by birth or naturalization ¢
at the time of his birth. If his father is himself a citizen of the United Kingdom f
and Colonies by descent only, and if the birth occurs in a foreign country but not .

a Commonwealth country, citigzenship is acquired,; provided that certain further
conditions are fulfilled; in particular, it must be registered at a United Kingdom ¢
consulate within one year of its occurrence or, with the permission of the

Secretary of State, later (British Nationality Act 1948, ‘s.5). A person born

abroad is entitled to be registered as a citizen of the United Kingdom and Colonies

if he satisfies the Secretary of State that he is and always has been stateless and

that his mother was a citizen of the United Kingdom and Colonies at the time he was

born (British Nationality (No. 2) Act 1964).

2. These provisions create a wide basis for the grant of British nationality.
They are not, however, immutable, and are at present under review.  Accordingly,
when ratifying the Covenant the Government of the United Kingdom reserved the right
to enact such nationality legislation as they may deem necessary from time to time
to reserve the acquisition and possession of citizenship under such legislation to
those having sufficient connexion with the United Kingdom or any of its dependent
territories.

Article 25

1. The right to take part in the conduct of public affairs is primarily secured
by the elections of representatives to Parliament and to local authorities. Subject
to certain exceptions, all persons are eligible for election to membership of the
House of Commons. The persons who are excluded are aliens, persons under the age
of 21, the mentally ill, bPankrupts, certain members of the clergy, peers and
peeresses in their own right and the holders of specified offices (including most
major judicial offices), those employed in the civil service of the Crown and
members of the regular armed forces of the Crown (House of Commons Disqualification
Act 1975). A person who has been reported guilty of & corrupt or illegal practice
at a previous election may be excluded for a period of 5, 7 or 10 years depending
on the circumstances. The persons entitled to vote as electors at a parliamentary
election in any constituency are those persons of 18 years or over who are resident
there, are not subject to any legal incapacity to vote and are either British
subjects or citizens of the Republic of Ireland (Representation of the People Act
1949 s.1). Persons subject to a legal incapacity include” peers, persons suffering
from severe mental illness and convicted persons detained in & penal imstitution.

A person found guilty of a corrupt or illegal practice at a previous election may
algo be disqualified from voting for a period of five years. b

2e Subject, again, to certain exceptions, a person isg qualified to be elected and
be a member of a local authority if he is a British subject or citizen of the
Republic of Ireland, has attained the age of 21 and fulfils any of the following
conditions: (a) he is a local government elector for the area of the authority;
() he has during the whole of the preceding 12 months occupied as owner or tenant
any land or other premises in that areas; (¢) hig principal or only place of work
during those 12 months has been in that area; (d) he has during the whole of those
12 months resided there or {e) in the case of a member of a parish or community
council he has during the whole of the 12 months resided either in the parish or
community or within three miles of it (Local Government Act 1972 s.79). A person.
is generally disqualified if he holds any paid office or employment, appointments
to which are or may be made or confirmed by the local authority or any committee
or sub-committee or by a joint board or joint committee on which the authority are

e

e
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représénted or by any person holding any such office or employment; or-if he has
been adjudged bankrupt or has within five years before the day of election been

' _ surcharged by a district auditor to an amount exceeding £500, or has within that
: period or since his election been convicted of any offence and has had passed on
f him a sentence of imprisonment for a period of not less than three months; as at
1 Parliamentary elections, a person may also be disqualified for a limited -period in

certain circumstances. The persons entitled to vote at a local government election
are those persons of 18 years or over who are resident in the area for which the
election ig held, 3re not subject to any lsgal incapacity to vote and are either
Britigh subjects or citizens of the Republic of Ireland (Representation of the
People Act 1949 s.2). Legal incapacities for voting at a local government

election correspond broadly to those for voting at a Parlismentary: eleotlon, save
that a peer may vote at a local government election. -

e The effect of the Parliament Act 1911 is that a general election must be held

. at least once every five years. At such a general election, no person may vote
more than once {Representation of the People Act 1949 s.l (3)). Voting is by
secret ballot (;Q;g,, 5.53). :

4. “With certain exceptions, nobody may be appointed to a permanent situation in
the civil service until his gualifications have been approved by the Civil Service
Commissioners and they have issued a certificate of qualification in his favour
(Civil Service Order in Council 1969, Article 2). In matters concerning the
selection of individuals for civil service appointments the Civil Service Commission
are completely independent of ministers. They have made regulations (the Civil .. .
Service Commission General Regulations 1969) prescribing the conditions on which
they may issue certificates of qualification. The regulations concern, fowx:.
cxample, the age, health and regularity of attendancey knowledge :ahd ability and
netionality of candidates. They prescrlbe that the normal method ‘of entry to

the civil service shall be by open competitions. ' The Sex Discrimination Act 1975
anG the Race Relations Act 1976, which prohibit discrimination in the employment
field on the grounds of sex and on racial grounds respectively apply to employment
in the civil service. The Race Relations Act however permits the application of
the nationality requirement contained in Civil Service Department regulations.

Article 26
The rule of low is a fundamental principle of the constitutions

"It means the absence of arbitrary power; effective control of -and
proper publicity for delegated legislation, particularly when it imposes
penalties; that when discretionary power is granted the mannei in which
it is exercised should as far as is practicable be defined; that every
man should be responsible to the ordinary law whether he be private
citizen or public officer; that private rights should be determined by -
impartial and independent tribunals; and that fundamental private rights
are safeguarded by the ordinary law of the land.” (Wade and Phillips,
Constitutional Law, 8th Edition, pages 76 to 77.)

e

4

it follows that no poyson. could be deprived of the equal protection of the law
except by express legislation of Parliament.

Article 27

There are no restrictions on the enjoyment by any group of persons of the
rights as to culture, religion and language which are the subject of this Article,
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other than those such as are referred to in Article 22 (2) of the Covenant relating
to the right of association. Members of any group of persons are entitled to the-
same protection of the law as others. Although it is hoped that minority groups
will ultimately be fully integrated into British society, integration is seen not
as a flattening process of assimilation, but as equality of opportunlty accompanied
by'cultural diversity in an atmosphere of mutual tolerance.

General

1. Although, like the Covenant, it does not form part of domestic law, the
European Convention on Human Rights constitutes an important safeguard. for the rights
and freedoms of the individual. The United Kingdom has been a party to the
Convention since 8 March 1951, and has recognized the right of individual petition
under Article 25 since 14 January 1966. The cases brought against the

United Kingdom under the Convention have raised a wide variety of issues, and all

of the rights and freedoms set out have been invoked in one form or another. Only
one application has resulted in a decision that there was a breach of the Convention,
namely the Golder case in which the Buropean Court of Humen Rights held that a
restriction on , on the right of a convicted prisoner to seek legal advice without the
consent of the Home Secretary was contrary to Articles 6 and 8 of the Conventlon.

The restrlctlon was subsequently removed.

2. Moreover, although the European Convention does not form part of domestic law,
the courts of the United Kingdom will have regard to it on the principle that, as
with any other 1nternat10na1 treaty '

"There is a prima facie presumntion that Parliament does not intend to act

in breach ‘of international law, including therein specific treaty obllgatlons:
and if one of the meanings which can reasonably be ascribed to. the
legislation is conconant with the treaty obligations and another or others
are not, the meaning which is: consonant is to be preferred.’’ (Salomon v
Commissioners of Customs and Excise [1967] 2 QB 116 at page 143 )

For an example of the application of thls-pr1n01ple in relation to the European
Convention cee the case of R v Miah, which is referred to in the section of this
Report dealing with Article 15.

3. The United Kingdom is alsc a party to a number of other Conventions whose
object is to promote the rights and freedoms of the individual. Apart from those
mentioned in this Report and the International Covenant on Economic, Social and
Cultural Rights, these include the International Convention on the Ellmlnatlon of
A1l Forms of Racial Discrimination.

Foreign and Commonwealth Office
August 1977
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